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INTRODUCTION 

Defendants Thomas Darden, John T. Vaughn, Industrial Heat, LLC (“IH”), IPH 

International B.V. (“IPH”) and Cherokee Investment Partners, LLC hereby appeal Magistrate 

Judge O’Sullivan’s April 20, 2017 denial of Defendants’ motion for sanctions based on 

spoliation of evidence by Plaintiff Andrea Rossi, Plaintiff Leonardo Corporation (“Leonardo”), 

and Third-Party Defendants J.M. Products Inc. (“JMP”) [D.E. 266].1 

The issue presented is straightforward.  It is undisputed that, as early as December of 

2015, Plaintiffs and JMP reasonably anticipated this litigation.  It is also undisputed that 

Plaintiffs filed this lawsuit against Defendants in April 2016.  And it is undisputed that Plaintiffs 

destroyed evidence directly bearing on the lawsuit, including their breach-of-contract claim. 

As shown below, there can be no legitimate question that the evidence Plaintiffs 

destroyed is material to determining whether Plaintiffs can meet their burden of proving their 

breach-of-contract claim at trial.  Plaintiffs’ explanation for their spoliation of evidence—that it 

was Defendants’ burden to put Plaintiffs on notice that Plaintiffs should not destroy crucial 

evidence—is neither credible nor an accurate statement of the governing law. Under the law of 

the Eleventh Circuit, the elements of spoliation are firmly established here, and the Magistrate 

Judge erred in denying Defendants’ motion for sanctions.  The decision should be reversed. 

BACKGROUND 

I. Plaintiffs’ Complaint 

Plaintiffs brought this lawsuit on April 5, 2016 “to enforce the terms of the License 

Agreement” and to recover $89 million in damages.  Compl. [D.E. 1] ¶¶ 6, 46.c.  The License 

Agreement gave IH (among other things) a “license to use the E-Cat IP,” which Plaintiffs 
                                                 
1  Because counsel for Third-Party Defendants Fulvio Fabiani and United States Quantum 
Leap did not appear at the April 20, 2017 hearing, Defendants’ motion for sanctions based on 
their spoliation of evidence was not addressed by the Magistrate Judge and is not ripe for appeal. 
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describe as “a revolutionary low energy nuclear reactor, . . . which through the use of a catalyst, 

generates a low energy nuclear reaction resulting in an exothermic release of energy at a cost 

well below more traditional sources.”  Id. ¶¶ 3, 6.  Thus, according to Plaintiffs’ Complaint, the 

E-Cat IP’s value lies squarely in its purported ability to efficiently generate massive amounts of 

energy.  Defendants obtained a license and transfer of the technology on the promise that it 

would produce the energy output Plaintiffs claimed.   

The License Agreement conditioned Plaintiffs’ receipt of payment on their successful 

completion of a test showing that the technology produced “revolutionary” measures of energy.  

Specifically, the License Agreement contained a payment schedule totaling $100.5 million over 

three installments, the third of which provided for an $89 million payment “after the successful 

completion of a three hundred fifty (350) day test period (hereafter the ‘Guaranteed Performance 

Test’).”  Id. ¶ 46.c.   

Plaintiffs allege that that they successfully completed the Guaranteed Performance Test 

as required by the License Agreement, and, therefore, are entitled to payment of $89 million.   

II. The Spoliated Evidence 

A simple reading of the Complaint makes clear that Plaintiffs were on notice that they 

were putting at issue their own compliance with their obligations under the License Agreement. 

Accordingly, they had an obligation to preserve evidence bearing on that compliance.  Plaintiffs 

admit to having nonetheless destroyed evidence critical to proving the allegations in their 

Complaint, namely, whether “the E-Cat Unit had satisfied all of the performance requirements 

imposed by the License Agreement including, but not limited to, the requirement that the 

production of energy was at least six (6) times greater than the energy consumed.”  Id. ¶ 72.   
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Plaintiffs destroyed the following pieces of evidence that are important to meeting their 

burden of proof:  

(1) an output pipe that transported heated fluid from the one megawatt plant 
(“1MW Plant”) operated by Leonardo at a warehouse in Doral, Florida (the “Doral 
Warehouse”) to a walled-off container on the other side of the Doral Warehouse, which 
was allegedly owned by JMP but in fact controlled by Rossi; 

 
(2) a purported heat exchanger that operated to dissipate the heat from the 

massive amount of steam allegedly produced by the 1MW Plant and to convert that steam 
back into water, and  

 
(3) email communications between Rossi to Fabio Penon, the person who was to 

be monitoring, measuring and (ultimately) certifying the 1MW Plant’s operations.   
 

These three pieces of evidence—the output pipe, the purported heat exchanger, and the email 

communications—were crucial to determining the performance of the 1MW Plant.   

A. Output Pipe  

The 1MW Plant, which Plaintiffs purportedly operated at the Doral Warehouse from 

February 2015 through February 20162, was housed in a container on one  side of the Doral 

Warehouse controlled by Plaintiffs, where it purportedly converted water into steam.  The output 

pipe allegedly transported the steam into a separate, walled-off container on the other side of the 

Doral Warehouse, which, at the time, was said to be controlled by JMP.3   

One of the criteria for achieving Guaranteed Performance under the License Agreement 

was that the 1MW Plant produce steam “consistently 100 degrees Celsius or greater.”  Compl. 

Ex. B § 5.  Thus, if the output pipe carried water instead of pure steam, Plaintiffs could not have 

successfully completed the Guaranteed Performance Test.  The 1MW Plant as originally 

constructed contained a steam trap/water collector on the output pipe to capture any water 

                                                 
2  Plaintiffs claim this was the “Guaranteed Performance” test under the License 
Agreement.  As Defendants prove in their summary judgment motion, it could not be. 
3  Discovery in this litigation has revealed that the JMP side of the Doral Warehouse was 
actually controlled by Rossi.   
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flowing through it.  Leonardo Dep. Ex. 9 (attached hereto as Exhibit 1).  Rossi testified that 

during the purported Guaranteed Performance test, a concealed collector line was in fact put on 

the output pipe.4  Leonardo Dep. (excerpts of which are attached hereto as Exhibit 2) at 175:6-

181:7.  If that collector contained water, it would mean that pure steam was not traveling though 

the pipe, despite the requirements of the License Agreement.  On the other hand, if the collector 

was water-free, it would indicate that only steam was traveling through the output pipe.  

Dameron Dep. at 78:11-79:14; 200:6-201:6.  Because Plaintiffs intentionally destroyed the 

output pipe, there is no way to now make that determination.   

There is also testimony that Plaintiffs and JMP placed heating strips or cords on piping at 

the Doral Warehouse, which would have artificially heated the output pipe and distorted 

temperature measurements of the pipe’s contents, thus rendering the purported Guaranteed 

Performance Test invalid.  Rossi Dep. (excerpts of which are attached hereto as Exhibit 5) at 

231:13-232:7; JMP Dep. (excerpts of which are attached hereto as Exhibit 6) at 245:14-246:25.  

Defendants have been unable to examine the output pipe to determine whether such heating 

strips/cords were placed on it because Plaintiffs and JMP destroyed the pipe.  See Leonardo Dep. 

272:22-273:8; JMP Dep. 81:21-82:14, 84:14-17.  Defendants could not observe the heating strips 

while the 1MW Plant was in operation because the pipes were wrapped in insulation.  See JMP 

Dep. Ex. 4 (attached hereto as Exhibit 7). 

                                                 
4  Whether a water collector was in fact employed during the Guaranteed Performance Test 
is unclear—and unknowable—due to Plaintiffs’ and JMP’s spoliation of the evidence.  The 
steam trap and water collector line installed by IH was removed.  Dameron Dep. (excerpts of 
which are attached hereto as Exhibit 3) at 78:11-79:14; 200:6-201:6.  Any new collector does not 
appear in any photographs of the 1MW Plant at the Doral Warehouse.  Penon testified that he 
requested a collector line be installed on the Output Pipe and Rossi agreed, but Penon does not 
recall ever seeing a collector line on the Output Pipe.  Penon Dep. (excerpts of which are 
attached hereto as Exhibit 4) at 162:5-163:6; 165:2-5. 
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Additionally, an inspection of the interior of the output pipe itself would have been 

another way to check if water or steam was flowing through the pipe because of water stain lines.  

However, because of Plaintiffs’ and Third-Party Defendants’ spoliation, such an inspection is no 

longer possible. 

B. Heat Exchanger  

According to Plaintiffs and JMP, the walled-off container controlled by JMP (and thus by 

Rossi) also housed a heat exchanger.  Both Plaintiffs and Defendants have identified expert 

witnesses who agreed that, if the E-Cat technology works as Plaintiffs claim, without additional 

technology to manage the heat, the 1MW Plant would produce temperatures that would injure or 

kill people working inside the Doral Warehouse.  The only difference between their opinions is 

that Plaintiffs’ expert assumed the existence of a heat exchanger at the Doral Warehouse—even 

though he had never seen it, had never seen photographs of it, and had never seen any 

documentary evidence of it.  All he could do, he explained, was take Rossi’s word on it.  Wong 

Dep. (excerpt of which are attached hereto as Exhibit 8) at 70:7-71:11; 99:1-23; 101:9-102:5.  

Absent this heat exchanger, Plaintiffs’ expert agreed with Defendants’ experts that the Doral 

Warehouse would have been too hot for humans to work in (and of course, any visitors would 

have immediately noticed the extraordinary temperature).  Wong Dep. 146:20-149:19; Expert 

Disclosure of Joseph Murray (attached hereto as Exhibit 9) at 2.   

To accomplish this critical function, the heat exchanger allegedly carried the steam from 

the JMP container to a second-story room on the JMP side of the Doral Warehouse.  According 

to Plaintiffs, the second-story room contained fans that pushed the heat released from the steam 

out a window, allowing the steam to cool back to water, which was then returned through piping 
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to the walled-off container and ultimately back to the Plaintiffs’ side of the Doral Warehouse.5  

Rossi Dep. 238:3-239:8.  There are no photographs or records of this alleged heat exchanger. 

 C. Daily Emails 

According to both Rossi and Penon (the individual who was to monitor and measure the 

1MW Plant’s operations), Rossi and Penon exchanged daily emails about the operation of the 

IMW Plant and the purported Guaranteed Performance Test.  Penon Dep. at 108:20-109:2-17; 

Leonardo Dep.  16:10-17:1; 37:5-39:24.  The information contained in those daily emails, the 

data attached to those daily emails, and whatever else was communicated in those e-mails 

directly bears on whether Plaintiffs met their obligation to demonstrate the 1MW Plant’s 

performance under the License Agreement.  Defendants cannot review those hundreds of e-mails 

because the e-mails have mysteriously and inexplicably been erased.   

III. Defendants’ December 2015 Letter to Plaintiffs and Plaintiffs’ Subsequent 
Destruction of Evidence 
 

There can be no dispute that by December 2015, Plaintiffs and JMP reasonably 

anticipated there would be litigation over whether Plaintiffs’ operation of the 1MW Plant 

constituted “guaranteed performance.” On December 4, 2015, IPH’s counsel sent a letter to 

Plaintiffs’ counsel advising Plaintiffs, among other things, that what they were doing at the Doral 

Warehouse did not satisfy Plaintiffs’ Guaranteed Performance Test obligations under the License 

Agreement.  See Exhibit 11 hereto.  A few days later, IH requested to visit the Doral Warehouse 

to inspect the 1MW Plant.  See Johnson Dep. Ex. 40 (attached hereto as Exhibit 12).  The same 

day, JMP told IH (a) that Plaintiffs’ counsel had insisted that IH not be permitted to access the 

                                                 
5  Most of the power needed to turn water into steam comes from the last degree of Celsius.  
Thus, in order for the 1MW Plant to turn water into steam at 100 degrees Celsius, it would have 
to produce many times more energy than one that only heats water to 99 degrees Celsius.  Expert 
Report of Rick Smith (attached hereto as Exhibit 10) at 9.  The production of this single degree 
of energy is at the heart of Rossi’s allegedly “revolutionary” invention. 
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Doral Warehouse, and further (b) that Plaintiffs believed IH had breached the License 

Agreement.  See Johnson Dep. Ex. 41 (attached hereto as Exhibit 13).  Several days later, 

Plaintiffs’ counsel sent a letter expressly accusing “IH and/or IPH” of “anticipatory repudiation 

of the License Agreement.”  See Johnson Dep. Ex. 42 (attached hereto as Exhibit 14).  Thus, as 

early as December of 2015, Plaintiffs had threatened litigation over enforcement of the License 

Agreement which, as their Complaint acknowledges, requires their own compliance with the 

Guarantee Performance Test requirement. 

Plaintiffs claim that they completed the Guaranteed Performance Test in February 2016.  

In March of 2016, counsel for both parties jointly put a padlock on the 1MW Plant side of the 

Doral Warehouse.  April 20, 2017 Hearing Tr. (attached hereto as Exhibit 15) at 8-9.  Plaintiffs 

thus understood that the Doral Warehouse contained material evidence that had to be preserved 

for purposes of Plaintiffs’ impending lawsuit against Defendants.  At that time, Defendants were 

not allowed access to the walled-off container side of the Doral Warehouse, and Plaintiffs did not 

disclose that JMP—the supposed controller of the walled-off container side of the Doral 

Warehouse—was itself controlled by Rossi.  Nor did Plaintiffs disclose that the area contained a 

so-called heat exchanger.  Details about the alleged existence of the heat exchanger was only 

brought to Defendants’ attention much later—during February 2017 deposition in this case.  

Rossi Dep. at 235:5-237:18.  Accordingly, Defendants were in no position in March 2016 to 

insist that the contents of the JMP side of the Doral Warehouse also be somehow locked down 

and preserved for purposes of Plaintiffs’ lawsuit, or to believe that Plaintiffs would destroy 

evidence on the JMP side of the Doral Warehouse.   

Plaintiffs do not dispute that they subsequently destroyed the output pipe.   Not only did 

they take down the output pipe, but they claim to have disassembled it (unnecessarily) and used 
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it for other purposes at the Doral Warehouse.  Leonardo Dep. 272:22-273:8.  Although 

Defendants were made aware in 2016 that the output pipe had been taken off the 1MW Plant, 

they had no reason to know or believe that Plaintiffs had taken apart the output pipe and 

allegedly “repurposed” the piping rather than store it in a safe place where it could be examined 

during discovery.  The reasons for this extraordinary destruction of material evidence are 

indefensible; as Defendants explained at the April 20 hearing: Piping is hardly a rare commodity, 

and if Plaintiffs needed pipes for any reason, they could have easily bought new pipe at Home 

Depot without impacting material evidence in Plaintiffs’ pending $89 million lawsuit.  

Without the alleged heat exchanger that Plaitniffs and JMP claim once existed, the 1MW 

Plant could not have safely produced the unprecedented levels of energy that Plaintiffs claim.  

Yet it is undisputed that, despite Defendants’ repeated discovery requests, Plaintiffs have 

produced no physical evidence demonstrating the existence of the heat exchanger—no 

photographs,6 no building plans, no receipts for the labor7 or building materials.8 

Plaintiffs claim that they took down the heat exchanger after completion of the purported 

Guaranteed Performance Test.  Rossi Dep. 236:10-237:18; JMP Dep. 94:1-6.  If that is the case, 

as with the output pipe, Plaintiffs were under an obvious obligation to store the heat exchanger in 

anticipation of discovery in their lawsuit.  Rather, they claim to have disassembled it and put all 

its components—including the piping, the fans, and the wood housing—to alternative uses in the 

Doral Warehouse.  Leonardo Dep. 273:24-274:5.  Again, this was obviously unnecessary since 

new pipe, new wood, and even new fans could be easily purchased.  Plaintiffs’ actions thus made 

                                                 
6   See Rossi Dep. 235:5-9; 238:3-240:6; Leonardo Dep. 269:18-271:21; JMP Dep. 114:14-
117:12; 120:9-124:25.   
7  Leonardo Dep. 265:1-266:15; 288:21-290:6; Rossi Dep. 235:10-236:17; 291:13-19; JMP 
Dep. 140:10-141:14; 153:13-23; 156:20-157:21. 
8  Leonardo Dep. 266:16-267:4; JMP Dep. 142:5-143:4; 144:20-145:23; 157:22-158:2.   
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it impossible for Defendants’ experts to examine the heat exchanger and its purported cooling 

properties, which are essential to Plaintiffs’ ability to prove that they complied with the terms of 

the License Agreement.   

As Rossi admitted in his Rule 30(b)(6) testimony for JMP, he was fully in charge of and 

running JMP at the Doral Warehouse and, as a result, entirely capable of destroying the output 

pipe and heat exchanger evidence.  JMP Dep. 8:19-24; 17:11-16; 22:16-23:1.  When Rossi 

destroyed the output pipe and the alleged heat exchanger, therefore, he did so on behalf of both 

Leonardo and JMP. 

IV. The April 20, 2017 Hearing and Magistrate Judge’s Ruling 

As a consequence of Plaintiffs’ spoliation, Defendants moved for sanctions before the 

Magistrate Judge, pursuant to the court’s “inherent power to manage its affairs and to achieve the 

orderly and expeditious disposition of cases,” as well as to insure the integrity of the judicial 

process.  Flury v. Daimler Chrysler Corp., 427 F.3d 939, 944 (11th Cir. 2005).9  Defendants also 

moved for sanctions against JMP, which was admittedly run by Rossi—although this fact was 

concealed from Defendants at the time of the filing of the complaint as well as the spoliation of 

evidence.   

On April 20, 2017, the Magistrate Judge held a hearing on Defendants’ spoliation motion.  

At the hearing, Plaintiffs’ counsel conceded that the output pipe “did exist at one time.”  April 

20, 2017 Hearing Tr. at 20.  As for the heat exchanger, he stated that “we certainly claim it 

exists.”  Id. at 26.  He also represented that “[m]y client has testified that he sent emails on a 

daily basis” but “[w]e don’t know what happened to them.”  Id. at 32.  He added that “the email 

                                                 
9  To the extent required to provide them full relief, Defendants also requested that the court 
impose sanctions if needed pursuant to Federal Rule of Civil Procedure 37. 
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communications between Dr. Rossi and . . . Dr. Penon is [sic], I have to say, would be material to 

the case.”  Id. at 31.  Yet all of this is now gone. 

As for notice, Plaintiffs’ counsel represented that “in December 2015, it was clear that 

litigation was going to ensue if they didn’t pay, and that was the issue that we raised.  We said 

this is the guaranteed performance test, you need to show us and we asked for reasonable 

assurances that they would pay upon the conclusion.”  Id. at 20.   

Plaintiffs’ counsel nonetheless suggested it was Defendants’ burden to “raise[] any issue 

with, you know, problems with the test, or errors or manipulation of the measurements or 

otherwise” and that, absent such notice, Plaintiffs were under no obligation to preserve – but in 

fact could intentionally destroy – the output pipe, the heat exchanger, or the daily emails.  Id. at 

20.  This argument was erroneous as a matter of law.  However, the Magistrate Judge adopted 

Plaintiffs’ reasoning as justification for denial of Defendants’ motion:  “Also find that the 

Plaintiffs were not aware of the allegations of manipulation of the tests until August of 2016, and 

that’s the earliest that they would have been on notice of a duty to preserve, so the duty to 

preserve has not been shown prior to August of 2016.”  Id. at 46.  The Magistrate Judge—

without citation to authority—further concluded that the instant motion “is out of time” because 

“the Defendant became aware of the removal of the pipe in approximately March 2016 and 

didn’t bring this matter to the court’s attention until approximately a year later.”  Id.  There is no 

authority for the Magistrate Judge’s timeliness argument in the context of spoliation, and his 

decision should be reversed. 

ARGUMENT 

Under Fed. R. Civ. P. 72(a), a district court must modify or vacate a magistrate judge’s 

order that “is clearly erroneous or is contrary to law.”  In re O’Keeffe, 184 F. Supp. 3d 1362, 
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1366 (S.D. Fla. 2016) (quoting Rule 72(a)).  “An order is contrary to law when it fails to apply or 

misapplies . . . case law.”  Id.10 Here, the Magistrate Judge misapplied this Circuit’s law 

governing spoliation.  Accordingly, his denial of Defendants’ motion for sanctions should be 

reversed. 

I. Plaintiffs and JMP Indisputably Violated Their Duty to Preserve Evidence 

  Courts generally ask four questions in cases involving possible spoliation of evidence: (a) 

when does the duty to preserve evidence attach; (b) what must be preserved; (c) how must a party 

preserve evidence; and (d) who is responsible for making sure that the obligation is met.  Point 

Blank Solutions, Inc. v. Toyobo Am., Inc., No. 09-61166-CIV, 2011 WL 1456029, at *11 (S.D. 

Fla. Apr. 5, 2011).  By faulting Defendants for not putting Plaintiffs on notice that they had to 

preserve certain evidence under Plaintiffs’ control and material to Plaintiffs’ case on the merits, 

the Magistrate Judge got the applicable law exactly backwards.   

As to the when question, the duty to preserve attaches once litigation was reasonably 

anticipated.  Managed Care Solutions., Inc. v. Essent Healthcare, Inc., 736 F. Supp. 2d 1317, 

1324 (S.D. Fla. 2010).  It is undisputed that Plaintiffs reasonably anticipated litigation regarding 

the parties’ respective obligations under the License Agreement as early as December 2015—

several months before Plaintiffs and JMP evidence material to that issue.  See April 20, 2017 

Hearing Tr. at 20.  Cf. Managed Care Solutions., Inc., 736 F. Supp. 2d at 1326 (S.D. Fla. 2010) 

(finding that litigation should have been reasonably anticipated when “counsel for the defendant 

sent counsel for the plaintiff a letter outlining the defendant’s position with respect to some of 

                                                 
10  “A finding is ‘clearly erroneous’ when although there is evidence to support it, the 
reviewing court on the entire evidence is left with the definite and firm conviction that a mistake 
has been committed.”  In re O’Keeffe, 184 F. Supp. 3d at 1366 (citing Krys v. Lufthansa German 
Airlines, 119 F.3d 1515, 1523 (11th Cir. 1997)). 
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the provisions . . . which the Plaintiff claimed had been breached”); Se. Mech. Servs., Inc. v. 

Brody, No. 8:08-CV-1151T30EAJ, 2009 WL 2242395, at *3 (M.D. Fla. July 24, 2009) (“SMS 

undoubtedly anticipated litigation when it sent TEI a demand letter on June 3, 2008.”). 

As to the what question, courts in this Circuit have made clear that “parties are well 

advised to retain all relevant documents . . . in existence at the time the duty to preserve 

attaches.”  Point Blank Solutions, Inc., 2011 WL 1456029, at *11 (quotation omitted).  As 

Plaintiffs admitted, all three categories of information—the output pipe, the heat exchanger, and 

the daily emails—were in existence in December of 2015, or at least with respect to the emails in 

particular, the parties had no reason to believe they were not in existence then (and in fact 

additional emails were being created between Rossi and Penon after December 2015).  See April 

20, 2017 Hearing Tr. at 20, 26, 31. 

As to the how question, “a litigation hold must be implemented—and affirmative steps 

must be taken to monitor compliance so that all sources of discoverable information are 

identified and searched.”  Point Blank Solutions, Inc., 2011 WL 1456029, at *12 (quotation 

omitted).  “After that, the duty to preserve persists through the discovery process and litigants 

must ensure that all potentially relevant evidence is retained.”  Id. (citations omitted).  Plaintiffs 

cannot argue that complete dismemberment and alleged reuse of the output pipe and purported 

heat exchanger, as well as an unexplained purging of the hundreds of daily Rossi-Penon emails, 

are sufficient means of preserving evidence.  Had Plaintiffs merely taken apart the output pipe 

and the components of the heat exchanger and put them into storage, Defendants’ ability to fully 

assess the evidence might have been hampered, but they would at least have had access to the 

equipment in some usable form.  The actions of Plaintiffs and JMP are akin to tossing it all in a 
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bonfire—a far cry from taking affirmative steps to preserve the evidence so that the parties can 

examine it during discovery. 

Finally, as to the who question, the law is clear that Plaintiffs bore the obligation of 

retaining relevant objects, data and documents, including emails.  Managed Care Solutions., Inc., 

736 F. Supp. 2d at 1324.  Plaintiffs offered no support for their contrary claim before the 

Magistrate Judge that no such duty attached until Defendants put them on particularized notice 

that each of these categories of evidence should be retained for purposes of Plaintiffs’ lawsuit.  

Indeed, such a standard would be nonsensical, as Defendants did not even know of the existence 

of the heat exchanger or the daily emails until February 2017 – long after Plaintiffs and JMP 

destroyed the evidence – and they did not know that Plaintiffs destroyed the output pipe (as 

opposed just to taking it down) until February 2017 as well.  There is accordingly no dispute 

that, with respect to the output pipe, heat exchanger, and daily emails, Plaintiffs failed to meet 

their retention obligations.   

II. Plaintiffs’ and JMP’s Failure to Meet Their Duty to Preserve Evidence 
Amounts to Spoliation  
 

Spoliation is “the destruction of evidence or the significant and meaningful alteration of a 

document or instrument.”  Point Blank Solutions, Inc., 2011 WL 1456029, at *8 (citing Green 

Leaf Nursery v. E.O. DuPont de Nemours & Co., 341 F.3d 1292, 1308 (11th Cir. 2003)).  As it is 

beyond dispute that Plaintiffs and JMP knowingly destroyed or failed to properly retain the 

output pipe, heat exchanger, and daily emails, all that is before Court is whether Plaintiffs’ and 

JMP’s failure to meet their duty to preserve evidence amounts to spoliation and, if so, what is the 

appropriate sanction.  

“Generally, spoliation is established when the party seeking sanctions proves (1) that the 

missing evidence existed at one time; (2) that the alleged spoliator had a duty to preserve the 
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evidence; and (3) that the evidence was crucial to the movant being able to prove its prima facie 

case or defense.”  Floeter v. City of Orlando, No. 6:05-cv-400-Orl-22KRS, 2007 WL 486633, at 

*5 (M.D. Fla. Feb. 7, 2007) (citations omitted).  As explained above, according to Plaintiffs’ 

counsel at the April 20, 2017 hearing before the Magistrate Judge, the first two factors are met in 

this case with respect to all three categories of destroyed or missing information. 

The only question remaining regarding spoliation, therefore, is whether the destroyed 

evidence was crucial to the defense of Plaintiffs’ breach of contract claim regarding the parties’ 

respective obligations under the Licensing Agreement.  “In meeting the requirement to 

demonstrate that the spoliated evidence was crucial to the movant’s ability to prove its prima 

facie case or defense, it is not enough that the spoliated evidence would have been relevant to a 

claim or defense.”  Point Blank Solutions, Inc., 2011 WL 1456029, at *8 (citation omitted).  But 

in this case, the spoliated evidence goes to the very heart of Plaintiffs’ claims, including their 

foundational breach of contract claim. 

Plaintiffs prominently allege in their complaint that they fully complied with the License 

Agreement, including its requirement that they successfully conduct a Guaranteed Performance 

Test showing that the steam carried by the output pipe was consistently at least 100 degrees 

Celsius.  See Compl. Ex. B. § 5, ¶¶ 46.c, 71-74.   As noted above, if the output pipe carried water 

instead of steam, Plaintiffs did not satisfy their obligations under the License Agreement.  

Plaintiffs contend that the pipe carried pure steam; Defendants contend it did not.  Because 

Plaintiffs and JMP destroyed the output pipe, it could not be examined for signs of water flowing 

through the pipe, and Defendants’ ability to mount a defense on the merits is materially and 

unjustifiably hampered.   
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The alleged heat exchanger is also clearly critical to Plaintiffs’ breach of contract claim.  

The parties’ experts agree that without the heat exchanger, the 1MW Plant—if functioning as 

claimed—would produce temperatures that were too high for employees and visitors of the Doral 

Warehouse to sustain.  In other words, without a heat exchanger, the only possible conclusion is 

that the 1MW Plant did not perform as Plaintiffs claim, eliminating any further financial 

obligations of IH or IPH under the License Agreement.  One can scarcely imagine evidence that 

is more crucial to Plaintiffs’ breach-of-contract claim. 

Lastly, both Rossi and Penon testified that they had daily email communications about 

the operation of the 1MW Plant during the supposed Guaranteed Performance Test—the very 

test upon which Plaintiffs are relying to claim an entitlement to $89 million under the License 

Agreement.  See Penon Dep. 190:2-17; Leonardo Dep. 37:5-39:24.  What was said in all of those 

emails cannot be examined because Plaintiffs either destroyed or failed to properly retain the 

emails.  Nor can Defendants ascertain what data was attached to or included in those emails, or 

how that data may have been changed over time.  The destruction of this information is 

analogous to a hospital in a malpractice action destroying a patient’s contemporaneous medical 

chart and preserving only a retained expert’s report.  The third element of the Eleventh Circuit’s 

spoliation test—materiality to the Plaintiffs’ claims or their defense—is thus amply met here. 

III. Sanctions Are Warranted 

Finally, sanctions are plainly warranted for the blatant destruction of material evidence in 

this case.  Although one of the leading cases in the Eleventh Circuit does not include 

“intentional” in its definition of spoliation, see Point Blank Solutions, Inc., 2011 WL 1456029, at 

*8 (citing Green Leaf Nursery, 341 F.3d at 1308), lower courts are split on the question of 

whether—in addition to the three-part test discussed above—there must be a showing of bad 
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faith on the part of the spoliator for it to be liable for sanctions, see Managed Care Solutions, 

Inc., 736 F. Supp. 2d at 1328 n.16 (discussing disagreement).  Even assuming arguendo that an 

additional bad faith element applies for purposes of obtaining spoliation sanctions in this Circuit, 

direct evidence of bad faith/malice is definitely not required.  Rather, “[i]n order to obtain 

spoliation sanctions,” the movant “must show, through direct or circumstantial evidence, that the 

defendant acted in bad faith.”  Managed Care Solutions, Inc., 736 F. Supp. at 1329 (emphasis 

added).  This inquiry turns on a number of factors, including whether: 

(1) evidence once existed that could fairly be supposed to have been material to 
the proof or defense of a claim at issue in the case; (2) the spoliating party 
engaged in an affirmative act causing the evidence to be lost; (3) the spoliating 
party did so while it knew or should have known of its duty to preserve the 
evidence; and (4) the affirmative act causing the loss cannot be credibly explained 
as not involving bad faith by the reason proffered by the spoliator. 
 

Id. at 1331 (emphasis added).   

Factors (1), (2) and (3)—materiality to a claim or defense, an affirmative act causing 

evidence to be lost, and knowledge of a duty to preserve—are all satisfied with respect to the 

output pipe and the heat exchanger (if not the mysteriously missing daily emails, as well).  

Regarding the fourth factor—whether the affirmative act causing the loss cannot be credibly 

explained by something other than bad faith—the transcript of the April 20, 2017 hearing is 

telling.  Plaintiffs’ counsel stated that the output pipe “was removed at the time because . . . the 

pipe was repurposed.  It was used in another project that was ongoing at the plant.”  April 20, 

2017 Hearing Tr. at 25.  This is patently frivolous since piping is readily available, so if piping 

was needed for another project, Plaintiffs could have bought new piping cheaply. 

As for the heat exchanger, Plaintiffs’ counsel literally had nothing to say as to why—if it 

existed at all—the heat exchanger was destroyed.  Counsel instead rhetorically punted the issue 

on spurious grounds that Defendants must first choose whether the heat exchanger did or did not 
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actually exist.  Id. at 26.  Absent a definitive choice on Defendants’ part, Plaintiffs’ counsel 

argued, they are not obliged to identify a credible reason for destroying the heat exchanger.  Of 

course, this argument makes no sense (in addition to making a mockery of the federal rules).  

The entire reason for the instant motion is that the spoliation of evidence by Plaintiffs and JMP 

rendered it impossible for Defendants to discover the facts regarding the heat exchanger.  

Moreover, if there never was a heat exchanger, then Plaintiffs and JMP each committed blatant 

perjury at their depositions (by claiming one did exist); if a heat exchanger did exist, Plaintiffs 

and JMP intentionally destroyed evidence.  Either way, the most severe of sanctions against 

Plaintiffs and JMP is warranted. 

Likewise, Plaintiffs’ counsel argued that, although the emails concededly existed, they 

have disappeared into thin air with zero explanation whatsoever.  See id. at 31.  Since no credible 

explanation is per se an insufficient explanation, the Court should find that bad faith exists as to 

the output pipe, heat exchanger and the daily emails (to the extent such a showing is required at 

all), and impose sanctions.  

In the Eleventh Circuit, sanctions for spoliation include dismissal of the case, exclusion 

of expert testimony, or “instructing the jury that spoliation of evidence raises a presumption 

against the spoliator.”  Walter v. Carnival Corp., No. 09-20962-CIV, 2010 WL 2927962, at *2 

(S.D. Fla. July 23, 2010) (citing Flury, 427 F.3d at 945).  Dismissal is warranted where the 

spoliator knows the opposing party would want to examine the material evidence it destroyed.  In 

Flury v. Daimler Chrysler Corp., 427 F.3d 939, 944-45 (11th Cir. 2005), for example, the court 

found that dismissal was necessary where the plaintiff destroyed an automobile involved in an 

accident, reasoning that “plaintiff should have known that the vehicle . . . needed to be preserved 

and examined as evidence central to his case.  Plaintiff’s failure to preserve the vehicle resulted 
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in extreme prejudice to the defendant, and failure to respond to defendant’s letter displayed a 

clear dereliction of duty.”  Similarly, in Simon Prop. Grp, Inc. v. Lauria, No. 6:11-CV-01598-

ORL-31, 2012 WL 6859404 (M.D. Fla. Dec. 13, 2012), report and recommendation adopted, 

6:11-CV-1598-ORL-31, 2013 WL 152525, at *9 (M.D. Fla. Jan. 15, 2013), the court entered a 

default against a party who had destroyed information on a laptop computer, finding that such 

actions “are at least as flagrant as those of the Plaintiff in Flury[,] in which the Eleventh Circuit 

imposed the ultimate sanction of dismissal.”  In light of the compound and egregious spoliation 

by Plaintiffs and JMP in this case, dismissal of Plaintiffs’ claims, and judgment for IH and IPH 

on their claims, is proper.   

Alternatively, numerous courts in this Circuit also have imposed the sanction of an 

adverse inference against a party that failed to preserve material evidence without a compelling 

justification.  See e.g., Austrum v. Fed. Cleaning Contractors, Inc., 149 F.Supp.3d 1343 (S.D. 

Fla. 2016); Swofford v. Eslinger, 671 F. Supp. 2d 1274 (M.D. Fla. 2009); Southeastern 

Mechanical Servs., Inc. v. Brody, 657 F. Supp. 2d 1293 (M.D. Fla. 2009); St. Cyr v. Flying J 

Inc., No. 3:06-cv-13-33TEM, 2007 WL 1716365 (M.D. Fla. June 12, 2007); Morrison v. Veale, 

No. 3:15-cv-1020-TFM, 2017 WL 372980, at *8 (M.D. Ala. Jan. 25, 2017).  Here too, if the 

Court refuses to dismiss Plaintiffs’ claims and grant judgment to IH and IPH on its claims, and if 

this case goes to trial, the jury should be instructed that: 

 (a) examination of the output pipe—had it been properly preserved—would have 

demonstrated that the 1MW Plant was not producing steam as Plaintiffs claim; 

(b) the alleged heat exchanger that Rossi, Leonardo and JMP claim existed in fact did not 

exist, which means the 1MW Plant could not have been producing the steam output Plaintiffs 

claim;  
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(c) Rossi’s email communications with Penon would have demonstrated that Rossi and 

Leonardo were manipulating the claimed results of the Guaranteed Performance Test; and  

(d) Rossi, Leonardo, and JMP intentionally deceived IH and IPH about the operations of 

the 1MW Plant at the Doral Warehouse and the Guaranteed Performance Test and obstructed IH 

and IPH’s ability to learn the truth about those activities. 

CONCLUSION 

For the foregoing reasons, the Court should reverse the Magistrate Judge’s April 20, 2017 

Order [D.E. 266] (attached hereto as Exhibit 16).   
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From: 
Sent: 
To: 
Cc: 
Subject: 

Dear Mr Darden, 

fabiopenon@iol.it 
Friday, February 20, 2015 5:07 AM 
tdarden@industrialheat.co; ar. 123@mail.com 
jvaughn@industrialheat.co; tdameron@industrialheat.co 
R: Re: Tests plan 

the measurement instruments have been positioned a~ described by dr Rossi 

I take this opportunity to thank dr. Rossi and his staff for their helpfulness and courtesy. 

I note that, after the start up of the p lant, my visits at the facility without notice w ill be possible 
to check the operation of the plant itself. 

Sincerely 

Fabio Penon 

----Messaggio originale---
Da: ar.123@mail.com 
Data : J 9/02/2015 6.0 I 
A: "Tom Darden"<tdarden@industrialheat.co> 
Cc: <fabiopeuon@iol.it>, <jvaughn@industrialheat.co>, 
<tdameron@industrialheat.co> 
Ogg: Re: Tests plan 

Thank you Tom: your congratulations are very important for us. 
Warmest Regards, 
Andrea. 
p.s. I am in the plant ( It's midnight by the plant, how romantic!) and all is going on 
well . Tomorrow Industrial heat will supply the first MW to JM. 

Sent: Thursday, February 19, 2015 at 4:20AM 
From: "Tom Darden" <tdarden@lndustrlalheat.co> 
To: "Andrea Rossi" <ar.123@mall.com> 
Cc: fablopenon@lol.it, jyaugbn@!ndustrialheat,co, tdameron@lndustrlalbeat.co 
Subject: Re: Tests plan 

Congrats on the startup! This demonstration will have a great impact, beginning in about a 
month when we have the visitor from overseas! 

Tom Darden 
919 522 4095 m 

CONFIDENTIAL 

From: Andrea Rossi 
Sent: Wednesday, February 18, 2015 8:36 PM 
To: Tom Darden 
Cc: fabiooenoo@iol.it; jvaughn@industrialheat.co; tdameron@industrlalheat.co 
Subject: Re: Tests plan DEPOSITION 

EXHIBIT 

IH-00019103 
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HIToml 
Ing. Penon Is gone, the plant has been started, We are slowly Increasing the 
temperature, will arrive at full regime tomorrow. 
Fulvia and I are here in the plant right now. 
So far so good. 
Since log. Penon Is now embarking on an alroplane and cannot answer to you, I can 
answer to your email on the base of the work made during his permanence here In 
the last three days. 
The temperature In the steam pipe, as you correctly remember, Is taken In two 
positions by means of two thermocouples that have been brought and positioned 
today by Ing. Penon. Also the temperature of the water In the tank inside the 
container to feed the pumps Is measured by two thermocouples brought and 
Installed under the direction of Ing. Penon. Also the pressure of the steam Is 
measured with two Instruments brought by Ing. Penon. 
All those Instruments for the measurement of temperature of the steam, of 
the pressure of the steam and of temperature of the water In the water tank Inside 
the container are connected with the computer of property of log. Penon, that he 
brought here and registers the data 24 hours per day, as well as with the control 
system of ours. Obviously Penon will consider for his calculations only the data 
registered by his computer, but we can compare the data that he will find with the 
data that we will find. 
I think now he Is embarking on the airoplane ( I left him at the airport at 7 p.m.), 
suppose he will be able to answer you tomorrow. 
He reads In copy this message of mine. 
Warmest Regards to all, 
Andrea 

CONFIDENTIAL 

Sent: Thursday, February 19, 2015 at 2:03AM 
From: "Tom Darden" <tdardeo@industrialheat.co> 
To: fablopeoon@lol.it 
Cc: ar.123@mall .com, jyaughn@lndustrja lheat.co, tdameron@lndustrlalbeat.co 
Subject: Re: Tests plan 

Let's melle sure there Is more than one way to measure the temperature in that pipe. If I recall 
correctly there were lwo or more in Ferrara and there were multiple ones when it was piped in 
Raleigh. Thanks. 

Tom Dardan 
919 522 4095 rn 

From: fabjopenon@iol.it 
Sent: Wednesday, February 18, 2015 4:59 PM 
To: tdarden@lndustrialheat.co 
Reply To: fablopeoon@jol.it 
Cc: ar.123@mail.com; jyaughn@industrlalheat.co; tdameron@industrlalheat.co 
Subject: R: Re: Tests plan 

Dear Mr Darden, 

Please find the following answers to your last email: 

IH-00019104 
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CONFIDENTIAL 

1. In the scope of proposal by myself prepared at the request 
of Dr. Rossi for the safety certification of the E-Cat plant 
MWl by Bureau Veritas, that I mention in the test protocol 
proposa l PC 1503 ed . 0, Is necessary the definition of the 
technical specification of the system. 

The technical specification shows technical characteristics of the plant. 

They will be defined according to the results that I will have found during 
and after the tests that I am performing as the ERV . 

2. About the evidence that It Is impossible to have a steam 
pipe that is partially filled with water and partially filled with 
103 Celsius degrees steam, I believe the best answer Is that 
the probe is placed at the outlet of the steam at the bottom 
of the steam pipe section. 

If in this part of the pipe the steam temperature Is close to or more than 
103 ° C, at room pressure, there is only superheated steam and the 
water cannot be present at that point. 

If we move away from the exit point, it Is possible the formation of small 
amounts of water, which will be collected in the collector, but which, In 
my opinion, does not affect the calculation of the mult iple 
energy produced Inside the plant. 

Sincerely 

Fabio Penon 

----Messagglo orlglnale----
Da: tdardeo@lodustrlalheat.co 
Data: 18/02/2015 18.07 
A: <fablopenon@lal.lt> 
Cc: q r .123@mall.com>, <jyaugbn@lndustrialheat.co>, 
<tdameroo@jndustrlalbeat.co> 
Ogg : Re: Tests plan 

Thanks for the news about BV, I was not aware of that. So, are you saying BV will be 
certifying the energy multiple of our plant? That Is excellent news, we definitely would like to 
do this. 

Could you please draw a diagram (nothing formal, just by hand Is fine) showing where the 
condensate pipe will be? 

One more question: a critic could claim that there is water below the steam. How do we 
prove it is impossible to have a steam pipe which is partially filled with flowing water, and 
partially filled with 103 degree steam? One way would be to have multiple temperature 
probes into the steam pipe, so you measure the temperature at the top of the pipe and at tile 
bottom. This is a good idea just to add comfort and certainty to our claims of success. How 
many probes will there be? 

IH- 00019105 
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CONFIDENTIAL 

Thanks do very much for your Important work. This evaluation will have the eyes of the world 
on it, once we release any information! 

Tom Darden 
919 522 4095 m 

From: fabjopenon@jol.it 
Sent: Wednesday, February 18, 2015 11:53 AM 
To: tdarden@industrialheat.co 
Reply To: fabiooenon@jol.it 
Cc: ar. 123@mail.com; jvaughn@industrlalheat.co; tdameron@industrialheat.co 
Subject: R: Re: Tests plan ·-------·-.. --·----------------------

Dear Mr Darden, 

the 'water satured vapor' Is a vapor, whose temperature 
equals the temperature of boiling at the pressure existing on 
it ( Me Graw Hi ll, Dictionary of scientific & technical terms) 

The wet vapor Is a vapor containing liquid droplets 

The dry water satured vapor Is satured vapor without suspended particles 
of water 

This Is a condition extremely instable. 

A slightest heat gain transforms it into a superheated vapor. 

In the temperature and pressure internal, in which thermodynamic 
equilibrium can exist, a fixed satured vapor temperature corresponds to 
each pressure. 

At a pressure of 760 mm Hg the saturated temperature Is 100 oc 

In the E-Cat MWl - USA I will check that the steam pressure is near 
atmospheric pressure and the temperature of the steam is always 
significantly greater than 100 ° Cat least equal to 103 ° C. 

In this way I should be certain that the steam is superheated steam and 
then always without suspended particles of water. 

Following my request a few weeks ago,before the plan start 
up dr Rossi has to apply a condensed steam collector at the 
bottom of the steam pipe, before the plant start up 

During my visits I wil l check the amount of the water present 

IH-00019106 
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CONFIDENTIAL 

Absolutely I agree that 'having a 100% unquestionable report will 
be the most important way to establish the credibility of this new 
energy source'. 

In fact, Or. Rossi has accepted my proposal for the certification of the technical 
features, such as multiple energy, the E-Cat MW1, by Bureau Verltas, certification 
body prestigious and well-know over the world. 

We are already working on the definition of the technical specification of the plant. 

Our goal is to begin the certification tests by end of the year 

Sincerely 

Fabio Penon 
····Messagglo orlglnale···· 
Da: tdarden@lndustdalheat.co 
Data: 18/02/2015 6.11 
A: <fablopenoo@lol.lt>, <ar,123@mall,com> 
Cc: <jvaugho@industrlalheat.co>, "T Barker 
Dameron"<tdameron@lodustrlalheat.co> 
Ogg: Re : Tests plan 

Dear Dr Penon: 

Please let me know your plan for determining that the steam is 100% dry, and that there is no 
water in the pipe. For example, a sight tube, or a condensate collector coming off the bottom 
of the steam pipe. These are just suggestions--I am sure you can find the best way to do 
this. 

We are excited to see the machine operate, and we believe that having a 100% 
unquestionable report will be the most important way to establish the credibility of this new 
energy source. If we can show the world after the test that our results are completely beyond 
dispute, this will def1ne Dr Rossi as the most important inventor of all time. Having a solid 
measurement system is the key to all this. 

Tom Darden 
919 522 4095 m 

From: fabiopenon@jol.it 
Sent: Tuesday, February 10, 2015 3:18PM 
To: ar.123@mail,com; tdarden@jndustrialheat.co 
Reply To: fabjopenon@jol.it 
Subject: Tests plan 

Dear Sirs, 

in the Annex you may find the report 'E·Cat MWl Energy Plant in 
Miami : Tests plan', concluding the first module ( see proposal E-Cat 
MWl Energy Plant in Miami: evaluation of the energy multiple' ) 
I am at your disposal for any clarifications. 

Sincerely 

IH-00019107 
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1        A.   It happens also to me to forget to turn
2 off the telephone.
3        Q.   I believe I have some documents here.  I
4 am not sure whether I used -- I think I might have
5 shown you this one the last time, but I might not.
6             (The document referred to was thereupon
7 marked Deposition Exhibit 2 for Identification, a
8 copy of which is attached hereto.)
9             THE WITNESS:  Thank you.

10 BY MR. PACE:
11        Q.   Let me hand you what I marked as Exhibit
12 Number 2.  In fact, we did -- we did look at this
13 exhibit last week.  It was I think towards the end of
14 the time during the deposition.
15             A few questions I wanted to ask because I
16 want to understand this.  I had a chance to kind of
17 look at it a little bit better.  First of all what I
18 marked here as Exhibit 2, these are -- these are your
19 handwritten notes, correct?
20        A.   Yes, it is correct.
21        Q.   These are notes that would be taken, if I
22 look on the left-hand column, for example, in the
23 first page, that's the date, correct?
24             There is a date in February on this first
25 page starting from the 23rd going to the 28th; is

Page 15

1 that correct?
2        A.   It is correct.
3        Q.   The second entry is a recording of the
4 temperature taken at 5 p.m. from the steam -- from
5 the output -- I'm sorry, let me take a step back.
6 Just define some terms.
7             I think we used these same terms last
8 week.  I just want to make sure that there is no
9 confusion.

10             At the Doral location I will refer to the
11 E-Cat plant as probably just the E-Cat plant because
12 I know there is individual units within there called
13 the E-Cat units or reactors, correct?
14        A.   Correct.
15        Q.   Okay.  And what I will probably refer to
16 as the J.M. Products side is the side where the
17 output from the plant, from the E-Cat plant was being
18 sent.
19             Is that okay?
20        A.   Okay.
21        Q.   All right.  So there is -- there is
22 between the E-Cat plant and the J.M. Products side,
23 there is a -- or there was a pipe, correct, that
24 would take the output from the E-Cat plant and send
25 it over to the J.M. Products side of the warehouse,

Page 16

1 correct?
2             MR. ANNESSER:  Object to form.
3             THE WITNESS:  Can you repeat?
4 BY MR. PACE:
5        Q.   Yes.  At the Doral warehouse there was a
6 pipe that carried the output from the E-Cat plant
7 over to the J.M. Products side of the Doral
8 warehouse, correct?
9        A.   Correct.

10        Q.   All right.  What we have here on Exhibit
11 2, column -- the second column here is a reading of a
12 thermocouple that was on that output pipe; is that
13 correct?
14        A.   It is correct.
15        Q.   Now, is this -- where would you get this
16 information?
17             Can you read it directly from the
18 thermocouple or do you have to read it from a
19 separate computer?
20        A.   No, I read it by means of a manual
21 thermometer that was property -- was left there by
22 Engineer Penon, the ERV, what we define the expert
23 responsible of validation in the agreement, and he
24 gave me the task to read -- every day we agreed upon
25 to make the reading along my shift of work on the

Page 17

1 plant.
2             My shift of work was from say about
3 between 5 and 6 p.m. and between 10 and 11 a.m. of
4 the next day.  And so I have taken these lectures.
5        Q.   So this is -- so you're not reading the
6 temperature of a thermocouple, you are actually
7 putting a manual thermometer, so to speak, on the
8 pipe?
9             MR. ANNESSER:  Object to form,

10      mischaracterization.
11             THE WITNESS:  Can you repeat?
12 BY MR. PACE:
13        Q.   I can, because I might have
14 misunderstood.
15             When you get this temperature data, let's
16 take the first column here or the first line here
17 which is we got 23 for February 23.  We have --
18        A.   Yes.
19        Q.   We have 5 p.m. Yes, 5 p.m. which is the
20 time that you are doing this reading.  Then we have
21 103.
22             Is the 103, are you getting that -- is
23 that information that is being taken out of the
24 thermocouple that is on the pipe or is it information
25 that is being obtained separately by using some
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 Q.   All right.  What we have here on Exhibit
11 2, column -- the second column here is a reading of a
12 thermocouple that was on that output pipe; is that
13 correct?
14 A.   It is correct.
15  Q.   Now, is this -- where would you get this
16 information?
17  Can you read it directly from the
18 thermocouple or do you have to read it from a
19 separate computer?
20  A.   No, I read it by means of a manual
21 thermometer that was property -- was left there by
22 Engineer Penon, the ERV, what we define the expert
23 responsible of validation in the agreement, and he
24 gave me the task to read -- every day we agreed upon
25 to make the reading along my shift of work on the

1 plant.
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1 taking every day of the temperature for the output
2 pipe from the E-Cat plant, correct?
3             MR. ANNESSER:  Object to form.
4             THE WITNESS:  Correct.
5 BY MR. PACE:
6        Q.   As well as our -- as well as the last
7 column that your recollection reflects somehow a
8 water level connected to the E-Cat plant?
9             MR. ANNESSER:  Object to form.

10             THE WITNESS:  Correct.
11 BY MR. PACE:
12        Q.   And just if you can kind of take a look
13 over the entirety of the page, I am just going to
14 tell you there is a lot of -- most of these
15 temperatures are all between 103.7 and 103.6.
16        A.   Uh-huh.
17        Q.   Is the device you were using, did it read
18 only one digit or did it read more than one digit and
19 you rounded to the closest -- I'm sorry, that was a
20 terrible question.  Let me ask it again.
21             Did the device that you were using to
22 read the temperature, did it show only four digits,
23 such as 103.7, or would it reflect more than four
24 digits but you would round it off so if it said
25 103.68 you would write it as 103.7?

Page 35

1             MR. ANNESSER:  Object to form.
2             THE WITNESS:  The instrument that I used
3      showed exactly the four digit, the 100s and the
4      one decimal.
5             If you are asking if it also indicated
6      the hundredth,, the answer is no.
7 BY MR. PACE:
8        Q.   That's exactly what I was asking.  Again,
9 to take a day out of here, October 12.

10        A.   Yeah.
11        Q.   The first manual reading you took shows a
12 temperature is at 103.7, correct?
13        A.   Correct.
14        Q.   This is for the output pipe going over to
15 Leonardo -- going over to the J.M. Products side of
16 the warehouse, correct?
17        A.   Yes, it is correct.
18        Q.   The next reading you took for that day
19 was 103.6, correct?
20        A.   Correct.
21        Q.   All right.  And the last is 103.7,
22 correct?
23        A.   Correct.
24        Q.   All right.  Dr. Rossi, can I ask you to
25 turn to the top of -- it's page 9295.  I believe it
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1 reflects the entries -- the manual entries for
2 December.
3        A.   Yes.
4        Q.   If you look at the December 2nd, the last
5 column has a 30 percent and then I have to be honest
6 with you, I have a hard time figuring out what is
7 written after that.  It looks like the word "Rich" is
8 in there.
9             MR. ANNESSER:  Was there a question?

10 BY MR. PACE:
11        Q.   Can you tell me -- I'm sorry.  Can you
12 read that?
13        A.   I'm trying to recall.  "CU Rich J.M."
14             MR. ANNESSER:  His question is can you
15      read that.
16             THE WITNESS:  I can read, but I -- yes, I
17      can read it.
18 BY MR. PACE:
19        Q.   Let's start with that because I actually
20 even have a hard time reading it.  What does it say
21 after 30 percent there?
22        A.   Should be -- should be the letter, but
23 what I do not remember because -- if I wrote this,
24 this was for me.
25             These notations were for me, not for

Page 37

1 Penon.  You know, at the moment I put down something

2 to remember something.

3        Q.   Okay:

4        A.   And I don't remember what that was.

5        Q.   I just want to write down some of these

6 days we were just looking at.  I am going to mark the

7 next exhibit as Exhibit 3.

8             (The document referred to was thereupon

9 marked Deposition Exhibit 3 for Identification, a

10 copy of which is attached hereto.)

11 BY MR. PACE:

12        Q.   So this I believe is information that you

13 were -- that Leonardo was recording.  If you can see

14 there in the first page -- I'm sorry, let me start

15 this over again.

16             For Exhibit 3 on the first page it

17 references "logbook of the performance data."  Is

18 this a logbook maintained by Leonardo Corporation?

19        A.   This is much more than that.  This is the

20 logbook that I maintained for the ERV.  This logbook

21 was not for Leonardo Corporation because the ERV

22 asked me to send to him every day at approximately

23 the same time -- I don't remember if I have taken

24 these values at the -- at 5 p.m., surely not at 4

25 a.m., but either 10 a.m. or 5 p.m. I don't remember,
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 Q.   I just want to write down some of these

6 days we were just looking at.  I am going to mark the

7 next exhibit as Exhibit 3.

 Q.   So this I believe is information that you

13 were -- that Leonardo was recording. 

 For Exhibit 3 on the first page it

17 references "logbook of the performance data."  Is

18 this a logbook maintained by Leonardo Corporation?

This is much more than that.  This is the

20 logbook that I maintained for the ERV.  This logbook

21 was not for Leonardo Corporation because the ERV

22 asked me to send to him every day at approximately

23 the same time 
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1 but it's easy to reconstruct, make a comparison and
2 this is the log -- logbook that Penon asked to me to
3 update every day.
4             Every day I sent to him by e-mail as an
5 attachment this logbook with the new line every day.
6 So for example, this logbook was an attachment.  The
7 first day of work of the plant had a logbook with
8 only one line because --
9        Q.   The line there that says 20?

10        A.   The line that says 20.
11        Q.   Okay.
12        A.   On the 21st I sent it to him the same
13 e-mail, but with the second line and so on and so on
14 and so on until the end.
15        Q.   And what e-mail address did you use to
16 send that?
17        A.   Sorry?
18        Q.   What e-mail address did you use to send
19 that?
20        A.   The e-mail address that Dr. Penon gave to
21 me.
22        Q.   So that's what you sent it to.  What
23 e-mail did you send it from, which of your e-mail
24 addresses?
25        A.   This -- you know, this I don't remember.

Page 39

1 But usually I use ar.123@mail.com or could have been
2 libero -- eon333@libero.it.  One of these two should
3 be.
4        Q.   When we look at Exhibit 3, each line that
5 corresponds to a date, such as the line for February
6 20th or the line for February 21st, the line for
7 February 20th, that reflects data or information that
8 you actually record on February 20th?
9        A.   Can you repeat the question?  I'm sorry.

10        Q.   Sure.  The first line of data in here
11 under February is February -- there is a 2-0,
12 correct?
13        A.   It's the 20th of February.
14        Q.   The 20th of February.  Then it has
15 numbers for water flow --
16        A.   Yes.
17        Q.  -- water, steam and P, which is short for
18 pressure, correct?
19        A.   Correct.
20        Q.   Each of those numbers reflects
21 information that you collected on February 20th,
22 wrote down on February 20th and sent to Dr. Penon
23 either on February 20th or February 21st, correct?
24        A.   Correct.
25        Q.   We'll come back and talk about this more

Page 40

1 generally.
2             Just for a second here, we're going to
3 jump up to June, just to go through.  I am actually
4 not trying to compare this to Exhibit 2.  I am just
5 trying to use some of the same reference dates.  So
6 it's page 1393.
7        A.   Yes.
8        Q.   Okay.  So we have here -- when we were
9 talking about Exhibit 2, we were talking about this

10 kind of June 7th, 8th, 9th.
11             What this reflects here, I have got a
12 line that has under June on page 1393, there is a
13 line that has 7 colon.  This is information that you
14 collected on the 7th of June, correct?
15        A.   Uh-huh.
16        Q.   It shows that there is a flow meter
17 reading that you took on the 7th of June --
18        A.   Uh-huh.
19        Q.  -- there is a water temperature reading
20 you took on the 7th of June, there is a steam
21 temperature reading you took on the 7th of June --
22        A.   Uh-huh.
23        Q.  -- and there is a pressure reading you
24 took on the 7th of June?
25        A.   Yes.

Page 41

1        Q.   All right.  Next -- the next paragraph
2 there has an 8 that reflects information you
3 collected on June 8th, correct?
4        A.   Uh-huh.
5        Q.   Information that you recorded on June
6 8th, correct?
7        A.   Yes.
8        Q.   Information you transmitted to Dr. Penon
9 on either June 8th or June 9th of 2015, correct?

10        A.   Right.
11             MR. ANNESSER:  Object to form.
12 BY MR. PACE:
13        Q.   Line 9 is similar because it also -- this
14 reflects data you collected on June 9th, correct?
15        A.   Sorry, can you repeat the question?
16        Q.   Yes.  You see the paragraph that starts
17 with 9 colon, on this page Rossi 1393?  That
18 paragraph reflects data that you collected on June
19 9th, correct?
20        A.   Correct.
21        Q.   It has a water flow meter reading --
22        A.   Uh-huh.
23        Q.  -- a water temperature reading, a steam
24 temperature reading and a pressure reading, correct?
25        A.   Correct.
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but it's easy to reconstruct, make a comparison and
2 this is the log -- logbook that Penon asked to me to
3 update every day.

 Every day I sent to him by e-mail as an
5 attachment this logbook with the new line every day.
6 So for example, this logbook was an attachment.  The
7 first day of work of the plant had a logbook with
8 only one line because 

 Q.   The line there that says 20?
10  A.   The line that says 20.
11  Q.   Okay.
12 A.   On the 21st I sent it to him the same
13 e-mail, but with the second line and so on and so on
14 and so on until the end.
15  Q.   And what e-mail address did you use to
16 send that?
17 A.   Sorry?
18  Q.   What e-mail address did you use to send
19 that?
20  A.   The e-mail address that Dr. Penon gave to
21 me.
22  Q.   So that's what you sent it to.  What
23 e-mail did you send it from, which of your e-mail
24 addresses?

 A.   This -- you know, this I don't remember.

But usually I use ar.123@mail.com or could have been
2 libero -- eon333@libero.it.  One of these two should
3 be.

Q.   When we look at Exhibit 3, each line that
5 corresponds to a date, such as the line for February
6 20th or the line for February 21st, the line for
7 February 20th, that reflects data or information that
8 you actually record on February 20th?
9  A.   Can you repeat the question?  I'm sorry.

10 Q.   Sure.  The first line of data in here
11 under February is February -- there is a 2-0,
12 correct?
13  A.   It's the 20th of February.
14  Q.   The 20th of February.  Then it has
15 numbers for water flow --
16 A.   Yes.
17 Q.  -- water, steam and P, which is short for
18 pressure, correct?
19 A.   Correct.
20 Q.   Each of those numbers reflects
21 information that you collected on February 20th,
22 wrote down on February 20th and sent to Dr. Penon
23 either on February 20th or February 21st, correct?
24 A.   Correct.
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1 that question next.  So you're one step ahead of me.
2             My question right now was did you ever
3 actually look at the data that Fulvio Fabiani
4 collected to see whether it was consistent with the
5 data that you were collecting from the Penon
6 measuring equipment?
7        A.   No, because -- no, because Fabiani
8 collected those data in a language that for me -- in
9 a particular language, so -- and I was not interested

10 honestly because for me what counted was what I read
11 in the instruments of Penon and that was all.
12             But, honestly, I told to Fabiani many
13 times, I told -- I am -- I am finding this
14 temperature between 103 and 104, blah, blah, does
15 this make sense with what you are measuring with your
16 instrument, and he always said yes, we are in the
17 same -- we are in the same range.  At this level,
18 yes.
19        Q.   So you would -- you would discuss with
20 Fabiani the data he was collecting but you didn't
21 actually look at his underlying data?
22        A.   Yes, I did not discuss those data.  I
23 just now and again randomly for curiosity and also
24 for -- you know, for serious curiosity, not curiosity
25 just joking.

Page 155

1             For curiosity I asked him does this data
2 that does this -- because the only thing that we
3 could confront about was the temperature, because
4 he -- because I was just measuring -- I was reading
5 the flow meter and there was nothing to discuss.
6             That was a seal at the thing with numbers
7 around and you have to read it, so there is nothing
8 to discuss.  For the temperature there is the
9 situation is not just reading a running wheel, but

10 there are probes and so it is interesting to see if
11 the probes are coherent or not.
12             And I asked now and again and always --
13 it never happened that I said, are you between 103
14 and 104?  It never happened that he said no, I am in
15 completely different on mine.
16        Q.   The data that was collected from the
17 Penon measuring equipment, at least it was collected
18 electronically.  Do you recall where that was stored?
19             MR. ANNESSER:  Object to form.
20             THE WITNESS:  Excuse me, I did not
21      understand the question.
22 BY MR. PACE:
23        Q.   So thermocouples will generate data,
24 correct, that is stored electronically on a computer
25 somewhere or in a data log?  Do you recall how that

Page 156

1 data was being stored in connection with the Penon
2 measuring equipment?
3             MR. ANNESSER:  Object to form.
4             THE WITNESS:  I never knew a bit about
5      that stuff and I was absolutely not interested
6      to that.  It was not my turf.
7 BY MR. PACE:
8        Q.   And so Leonardo Corporation has no
9 information on how or where that data was stored for

10 Penon?
11        A.   Absolutely not.
12        Q.   If Dr. Penon testified that Fulvio
13 Fabiani would send him -- would access that data and
14 send it to him every couple of months, Leonardo
15 Corporation doesn't have any information that is
16 contrary to that?
17             MR. ANNESSER:  Object to form.
18             THE WITNESS:  Absolutely.  Sorry.  I have
19      no information about that.
20 BY MR. PACE:
21        Q.   Okay.
22        A.   The only thing I knew was there was a
23 computer of Penon that was storing that.  That's all
24 I know.
25        Q.   Did you ever see Fulvio Fabiani accessing

Page 157

1 that computer?
2        A.   Can you repeat?
3        Q.   Did you ever see Fulvio Fabiani using
4 that computer?
5        A.   Not that I can recall.
6        Q.   I think you testified to this earlier but
7 I want to make sure I've covered it, which is do you
8 recall any of the Penon measuring equipment ever
9 being replaced?

10        A.   Not that I can recall.  But I remember
11 now this morning we have read somewhere in an exhibit
12 of yours that the PCE 830 had stopped.
13             I don't remember if that was for some --
14 maybe was a blackout, no.  I don't remember.  But
15 this morning during the deposition we have read
16 something about the PCE 830.  I don't remember what
17 was that.
18        Q.   Okay.  And Leonardo Corporation doesn't
19 have any information on that?
20        A.   It was a blackout.  It was a blackout.
21 Now I remember.  It was a blackout and it was written
22 during the blackout out the PCE 830 is going out of
23 service.  That was it, yeah.
24        Q.   So Leonardo Corporation doesn't have any
25 information on any of the measuring equipment ever
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 Q.   So thermocouples will generate data,
24 correct, that is stored electronically on a computer
25 somewhere or in a data log?  Do you recall how that

data was being stored in connection with the Penon
2 measuring equipment?
3  MR. ANNESSER:  Object to form.
4 THE WITNESS:  I never knew a bit about
5  that stuff and I was absolutely not interested
6  to that.  It was not my turf.
7 BY MR. PACE:
8  Q.   And so Leonardo Corporation has no
9 information on how or where that data was stored for

10 Penon?
11  A.   Absolutely not.
12 Q.   If Dr. Penon testified that Fulvio
13 Fabiani would send him -- would access that data and
14 send it to him every couple of months, Leonardo
15 Corporation doesn't have any information that is
16 contrary to that?
17  MR. ANNESSER:  Object to form.
18  THE WITNESS:  Absolutely.  Sorry.  I have
19 no information about that.
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1      plant, of course under my control.
2 BY MR. PACE:
3        Q.   Can you tell me about when that is?  Are
4 we still in 2014 or are we beginning 2015?
5        A.   This is difficult to say.  You must
6 consider that if the plant has been, let me say just
7 one number that could be wrong.  Assume the plant
8 arrived the 1st of November.
9             Now we have from the 1st of November to

10 the 23rd of February, you know, inside the period
11 there was also Christmas, the Christmas holidays,
12 blah, blah, blah, so one month is gone in various
13 kinds of holidays.
14             So basically we had all November, half
15 December and half January to complete the -- because
16 much work had to be done yet.
17             At that point when we scheduled or when
18 we understood that more or less within ten days we
19 would have been completed, I phoned to the ERV and
20 said from the 15th of February we are ready, you can
21 come when you want.
22        Q.   And did you -- well, let me -- let me see
23 if I can -- I believe this is an exhibit we used in
24 your last deposition but let me mark as Exhibit
25 Number 9.

Page 175

1             (The document referred to was thereupon

2 marked Deposition Exhibit 9 for Identification, a

3 copy of which is attached hereto.)

4             THE WITNESS:  Thank you.  Okay.

5 BY MR. PACE:

6        Q.   Do you recall this -- there being an

7 e-mail exchange between you, Dr. Penon and Tom Darden

8 about how the test was going to operate in Doral?

9        A.   No, I don't remember but I take advice of

10 this now from you.  For sure it's genuine.

11        Q.   You're actually I think going to answer

12 my question then because my question was really going

13 to be do you know anything about what is being

14 discussed in this e-mail --

15        A.   I don't remember.

16        Q.  -- beyond what is written in the e-mail?

17        A.   Let me read the e-mail.  If I read the

18 e-mails maybe something comes up.  So they are in

19 reverse order of date.  The last is the first, is

20 that correct?

21        Q.   Yes, sir.

22        A.   Okay.  (Witness reading to himself.)

23             MR. ANNESSER:  If you read allowed he has

24      to take it down.

25             THE WITNESS:  I am sorry.

Page 176

1             MR. PACE:  He has to write mumble,
2      mumble, mumble.
3             THE WITNESS:  All right.  Well, now your
4      question is if -- your question was?
5 BY MR. PACE:
6        Q.   Do you recall this e-mail exchange about
7 questions about the test plan?
8        A.   Now that I have read it, I recall it.
9 And I -- it seems to me it confirms what I said

10 before basically.
11        Q.   If you look at page 19106.
12        A.   Yes, got it.
13        Q.   This actually is an e-mail from
14 Dr. Penon.
15        A.   Dear Mr. Darden, yeah.  From Fabio Penon,
16 yes.
17        Q.   And if you look at the last full
18 paragraph there it starts with:  "Following my
19 request."
20        A.   Following.
21        Q.   It says:  "Following my request a few
22 weeks ago --
23        A.   Yes.
24        Q.  -- before the plant start up Dr. Rossi has
25 to apply a condensed steam collector at the bottom of

Page 177

1 the steam pipe before the plant start up."
2        A.   Perfect.
3        Q.   Do you recall having that conversation
4 with Dr. Penon?
5        A.   I recall this perfectly.
6        Q.   And he is accurately summarizing the
7 conversation that he had with you, that you were
8 agreeing to apply a condensed steam collector?
9        A.   I recall perfectly.

10        Q.   All right.  I'm sorry, I understand you
11 recall the conversation perfectly.  I guess my next
12 question is is his summary of that conversation
13 accurate?
14        A.   No, this conversation is accurate.
15        Q.   So you had -- at the request of
16 Dr. Penon --
17        A.   Yes.
18        Q.  -- you had agreed to install a condensed
19 steam collector at the bottom of the steam plant?
20        A.   Sure.
21        Q.   I'm sorry, steam pipe.
22        A.   See here -- yes.  Condensed steam, yes,
23 exactly.
24        Q.   And then -- most of these e-mails are not
25 then -- that is the one e-mail where he was
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 Q.   Do you recall this -- there being an

7 e-mail exchange between you, Dr. Penon and Tom Darden

8 about how the test was going to operate in Doral?

9 A.   No, I don't remember but I take advice of

10 this now from you.  For sure it's genuine.

 Q.   Do you recall this e-mail exchange about
7 questions about the test plan?
8 A.   Now that I have read it, I recall it.
9 And I -- it seems to me it confirms what I said

10 before basically.
 Q.   If you look at page 19106.

12  A.   Yes, got it.
13  Q.   This actually is an e-mail from
14 Dr. Penon.
15  A.   Dear Mr. Darden, yeah.  From Fabio Penon,
16 yes.
17  Q.   And if you look at the last full
18 paragraph there it starts with:  "Following my
19 request."
20  A.   Following.
21  Q.   It says:  "Following my request a few
22 weeks ago --
23 A.   Yes.
24  Q.  -- before the plant start up Dr. Rossi has
25 to apply a condensed steam collector at the bottom of

the steam pipe before the plant start up."
2 A.   Perfect.
3  Q.   Do you recall having that conversation
4 with Dr. Penon?
5  A.   I recall this perfectly.
6  Q.   And he is accurately summarizing the
7 conversation that he had with you, that you were
8 agreeing to apply a condensed steam collector?
9  A.   I recall perfectly.

 Q.   All right.  I'm sorry, I understand you
11 recall the conversation perfectly.  I guess my next
12 question is is his summary of that conversation
13 accurate?
14 A.   No, this conversation is accurate.
15  Q.   So you had -- at the request of
16 Dr. Penon --
17 A.   Yes.
18  Q.  -- you had agreed to install a condensed
19 steam collector at the bottom of the steam plant?
20 A.   Sure.
21  Q.   I'm sorry, steam pipe.
22  A.   See here -- yes.  Condensed steam, yes,
23 exactly.
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1 describing a conversation with you, so I wanted to
2 ask about that.  There is also an e-mail in here from
3 you and it's on page 19104.
4        A.   Sorry, 19104?
5        Q.   Uh-huh.
6        A.   19104.  Here we go.  Yes.
7        Q.   So the paragraph I'm interested in, do
8 you see a sentence about halfway down it starts
9 with:  All those instruments for the measurement of

10 temperature -- I'm sorry.
11        A.   And of the steam, of the pressure of the
12 steam and of the temperature of the water and the
13 water tank inside the container connected with a
14 computer of Engineer Penon, that he brought here and
15 registers the data 24 hours per day, as well as with
16 the control system -- am I mumbling enough clearly
17 for you?  Obviously Penon will consider for his
18 calculations, blah, blah, blah.  I think now he is
19 embarking, et cetera.
20        Q.   Let me just -- I want to read one small
21 part of this and see if I can understand this
22 better.  It talks about data going to the computer of
23 Engineer Penon.
24        A.   Yes.
25        Q.   But then says, "as well as with the

Page 179

1 control system of ours."
2        A.   Sorry.
3        Q.   Then a little bit later or then right
4 after that you say:  "Obviously Penon will consider
5 for his calculations only the data registered by his
6 computer."
7        A.   Yes.
8        Q.   "But we can compare data that he will
9 find with the data that we will find."

10             So my question is, what is the data --
11 what are you referring to as the data we will find?
12        A.   With this we was the team.  In particular
13 these were the parallel measurements that Fabiani had
14 told me that had prepared under the direction of
15 Darden.
16        Q.   And you are saying here that you -- you
17 and someone else, you and Fabiani, because it says
18 we, we can compare the data that he will find with
19 the data that we will find?
20        A.   Yes.
21             MR. ANNESSER:  Object to form.
22 BY MR. PACE:
23        Q.   Do you recall ever comparing that data
24 with Fabiani, other than what you described earlier
25 today?

Page 180

1             MR. ANNESSER:  Object to the form.
2             THE WITNESS:  Other than what I described
3      before, no.
4 BY MR. PACE:
5        Q.   All right.  It says, data is collected
6 with -- data is collected in a computer of Engineer
7 Penon, as well as with the control system of ours.
8             Is that the control system that was
9 operated by Fulvio Fabiani?

10        A.   Yes, sir.
11        Q.   Where was the condensed steam collector
12 placed?
13        A.   It was placed -- I set it up, I remember,
14 together with Tom Darden and it was basically a
15 rubber pipe with a cup at the bottom that had to
16 collect -- there is -- okay.
17             Along the pipe, the steam pipe that
18 exited from the one megawatt plant to go to the J.M.
19 plant, we have put this cup, this plastic cup sealed
20 with the bottom of the steam pipe so that any
21 dripping of water was visible at any time and it was
22 put inside the insulation, but the insulation was
23 made in a way that it could be easy displaced to pull
24 down the rubber pipe, open the valve that was at its
25 end and see if water was going down.

Page 181

1             And I remember perfectly that Darden
2 together with me and Fabiani all -- quite all the
3 times that Darden came down, he wanted to see the
4 dripping of the water from, and we never have seen
5 any dripping of water.  And also the ERV.  Also the
6 ERV during his -- during his -- during the days in
7 which he came controlled the dripping.
8        Q.   So let me hand you what I will mark --
9        A.   Yes, exactly.

10        Q.  -- as Exhibit 10.
11        A.   Yes, very good.  Not that I can indicate
12 to you.  Not there.  You can see the dripping in --
13             MR. ANNESSER:  Dr. Rossi, let him hand
14      you the exhibit and let me get a copy too.
15             THE WITNESS:  Okay.  Okay.  Sorry, sorry,
16      sorry.  You have a photo that is precise,
17      because you already gave it to me the last
18      time.
19             MR. PACE:  That would be 10 and 11.
20             (The document referred to was thereupon
21 marked Deposition Exhibit 10 for Identification, a
22 copy of which is attached hereto.)
23             (The document referred to was thereupon
24 marked Deposition Exhibit 11 for Identification, a
25 copy of which is attached hereto.)
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 Q.   So the paragraph I'm interested in, do
8 you see a sentence about halfway down it starts
9 with:  All those instruments for the measurement of

10 temperature -- I'm sorry.
11  A.   And of the steam, of the pressure of the
12 steam and of the temperature of the water and the
13 water tank inside the container connected with a
14 computer of Engineer Penon, that he brought here and
15 registers the data 24 hours per day, as well as with
16 the control system -- am I mumbling enough clearly
17 for you?  Obviously Penon will consider for his
18 calculations, blah, blah, blah.  I think now he is
19 embarking, et cetera.

 Q.   All right.  It says, data is collected
6 with -- data is collected in a computer of Engineer
7 Penon, as well as with the control system of ours.
8  Is that the control system that was
9 operated by Fulvio Fabiani?

10 A.   Yes, sir.
11 Q.   Where was the condensed steam collector
12 placed?
13  A.   It was placed -- I set it up, I remember,
14 together with Tom Darden and it was basically a
15 rubber pipe with a cup at the bottom that had to
16 collect -- there is -- okay.

 Along the pipe, the steam pipe that
18 exited from the one megawatt plant to go to the J.M.
19 plant, we have put this cup, this plastic cup sealed
20 with the bottom of the steam pipe so that any
21 dripping of water was visible at any time and it was
22 put inside the insulation, but the insulation was
23 made in a way that it could be easy displaced to pull
24 down the rubber pipe, open the valve that was at its
25 end and see if water was going down.

 And I remember perfectly that Darden
2 together with me and Fabiani all -- quite all the
3 times that Darden came down, he wanted to see the
4 dripping of the water from, and we never have seen
5 any dripping of water.  And also the ERV.  Also the
6 ERV during his -- during his -- during the days in
7 which he came controlled the dripping.
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1        A.   No, through a bypass.  Yes, through a
2 bypass that -- yes, in any case, yes, the steam
3 arrived -- this is the steam that run inside these
4 pipes arrived from the Leonardo -- Leonardo's plant,
5 yes, sir.
6        Q.   So the cylinders you were just referring
7 to or the reactors, can we see where in the piping --
8 just where in the piping they would be here?  Can you
9 tell me which pipe they would be in?

10        A.   All the insulated pipes that you can see.
11        Q.   Okay.  So there is reactors on four
12 levels of pipes that show up --
13             MR. ANNESSER:  Object to form.
14             MR. LEON DE LA BARRA:  Join.
15             THE WITNESS:  When this photos has been
16      taken, yes.
17 BY MR. PACE:
18        Q.   Okay.  In those reactors were containers,
19 they might have graphene in them or they might have
20 platinum sponge in them?
21             MR. ANNESSER:  Object to form.
22             THE WITNESS:  There was only -- there was
23      only a couple of them with the platinum sponge
24      and --
25 BY MR. PACE:
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1        Q.   How many of them with graphene?
2             MR. ANNESSER:  Object to form.
3             MR. LEON DE LA BARRA:  Join in that
4      objection.
5             THE WITNESS:  Around 30.
6 BY MR. PACE:
7        Q.   And you removed -- you removed and
8 checked at least the platinum sponge containers but
9 for the cylinders that had the graphene in them, is

10 it the same situation, which is every so often you
11 had to pull them out of this tubing and check them?
12        A.   Yes.
13        Q.   All right.  And to do that did anyone
14 ever assist you in checking the cylinders?
15        A.   No.
16        Q.   Was anyone ever in the container with you
17 when you checked the cylinders?
18             MR. ANNESSER:  Object to form.
19             MR. LEON DE LA BARRA:  Object to form.
20             THE WITNESS:  No.
21 BY MR. PACE:
22        Q.   How did you turn off the steam coming
23 over to J.M. Products so you could check the
24 cylinders?
25             MR. ANNESSER:  Object to form.
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1             MR. LEON DE LA BARRA:  Object to form.
2             THE WITNESS:  Can you repeat the
3      question?
4 BY MR. PACE:
5        Q.   Sure.  You couldn't physically go in
6 there and remove the cylinders while what you have --
7 you are saying is 103 or 100 degree Celsius steam
8 coming through those pipes, you can't reach in there
9 and take a cylinder out of it and then put it back

10 in, can you?
11        A.   Yes.
12        Q.   The steam -- so --
13        A.   No, the steam was bypassed.
14        Q.   Bypassed how?
15        A.   It was bypassed.  We had a bypass.
16        Q.   There was a bypass located up where the
17 steam was coming into the container?
18        A.   Yes.  The bypass was located in -- just
19 behind the wall there was a bypass.
20        Q.   Behind -- if we look at Exhibit 12 --
21        A.   Yes.
22        Q.  -- behind the gray wall?
23        A.   Yes, behind this we had a bypass and the
24 bypass allowed the steam in part or in total to the
25 plant or all the steam out from the plant.

Page 265

1        Q.   So the steam would be bypassed, it would
2 either just be released into the warehouse or it
3 would be circled back into the --
4             MR. LEON DE LA BARRA:  Object to form.
5             MR. ANNESSER:  Object to form.
6             THE WITNESS:  No, it could not be
7      released in the warehouse.  The steam was sent
8      to the heat exchanger that we had, that I
9      explained to you the last time when I -- in my

10      former deposition.
11             So we had a bypass there that could
12      either allow part or total -- on total the steam
13      because I did not know how much -- how much
14      steam it could be necessary in the various
15      phases so we had a bypass that --
16 BY MR. PACE:
17        Q.   Who?
18        A.   Sorry.
19        Q.   Who built the bypass?
20        A.   We did it, because the bypass is made by
21 pipes with a butterfly.
22        Q.   But who is we?
23        A.   I, with the help of contractors.
24        Q.   And are they the same contractors who
25 built the heat exchanger?
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 Q.   So the steam would be bypassed, it would
2 either just be released into the warehouse or it
3 would be circled back into the --

THE WITNESS:  No, it could not be
7 released in the warehouse.  The steam was sent
8  to the heat exchanger that we had, that I
9  explained to you the last time when I -- in my

10  former deposition.
11  So we had a bypass there that could
12  either allow part or total -- on total the steam
13 because I did not know how much -- how much
14  steam it could be necessary in the various
15  phases so we had a bypass that --
16 BY MR. PACE:
17 Q.   Who?
18 A.   Sorry.
19  Q.   Who built the bypass?
20  A.   We did it, because the bypass is made by
21 pipes with a butterfly.
22 Q.   But who is we?
23  A.   I, with the help of contractors.
24  Q.   And are they the same contractors who
25 built the heat exchanger?
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1        A.   You know, there was not the same
2 contractors because sometime we had some contractor
3 that -- that we call it from outside, but in that
4 industrial area mainly in that period every day
5 arrived guys with trucks that were ambulant --
6 ambulant workshops, you know, with welders, et
7 cetera.
8             And they knocked at the door saying you
9 need help, et cetera, et cetera and I use it many,

10 many times those guys because they are very well
11 skilled, very good and I -- and also the advantage is
12 they were not curious.  They just wanted to work.  So
13 under -- I myself, I work with them and we made this
14 piping system.  I bought pipes and we made all the
15 connections.
16        Q.   And pipes as well as fans, correct?  You
17 had fans for your heat exchanger?
18        A.   Yes.
19        Q.   You had to have the heat exchangers
20 themselves, correct?
21        A.   Yes.
22        Q.   Who paid for that?
23        A.   Leonardo Corporation.
24        Q.   Leonardo Corporation?
25        A.   Yes.

Page 267

1        Q.   Are there records reflecting those
2 purchases by Leonardo Corporation?
3             MR. ANNESSER:  Object to the form.
4             THE WITNESS:  I suppose so, yes.
5 BY MR. PACE:
6        Q.   So there is records you assume that
7 reflect purchasing heat exchangers?
8        A.   No, the heat exchangers are pipes.  I
9 bought pipes.

10        Q.   How about the fans, are there records
11 reflecting the fans?
12        A.   Yes.
13        Q.   Because those would have to be pretty big
14 fans that were done, correct?
15        A.   I had two fans with a total capacity
16 of -- within the fan of the heat exchanger.
17        Q.   The fans for the heat exchanger, those
18 would be pretty bag fans?
19        A.   They had the capacity necessary to move
20 the air that had to be moved.
21        Q.   And did you testify before that the way
22 of getting the heat out was through the second story
23 office?
24        A.   No, it was not an office.
25             MR. ANNESSER:  Object to form.
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1 BY MR. PACE:
2        Q.   Office.  Second story space?
3        A.   Now it's becoming an office.  Then was
4 a -- basically was a pretty big -- pretty big, I
5 would say workshop that we had in the second level.
6        Q.   You said we had.  We had being that
7 second level?
8        A.   We is --
9        Q.   Is there no distinction really in this

10 context between Leonardo and J.M. Products --
11             MR. LEON DE LA BARRA:  Object to form.
12 BY MR. PACE:
13        Q.  -- just space you worked?
14             MR. ANNESSER:  Object to form.
15             THE WITNESS:  No, no.  When I say we is
16      because I worked with the contractors with, you
17      know, when I -- I was not alone there.  So when
18      I say we, it's because it was -- there was not
19      only me.  I was with contractors, et cetera.
20             And Jim Bass also sometimes for other
21      things, et cetera, et cetera.  So I say we for
22      my -- it is my custom to say we and not I.
23 BY MR. PACE:
24        Q.   And up in this second story your
25 testimony I think was that to get the heat out you --
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1 you or somebody knocked out the window on the second

2 story?

3        A.   Yes, the second floor we had big windows

4 and we had to remove it completely one.  Now we have

5 reset everything because we're making offices there.

6        Q.   So Leonardo paid for the piping --

7        A.   Yes.

8        Q.  -- that was used for the heat exchanger?

9 Leonardo paid for the workers that did the work?

10        A.   Yes.

11             MR. ANNESSER:  Object to the form.

12 BY MR. PACE:

13        Q.   Leonardo paid for the fans that were used

14 for the heat exchanger system?

15             MR. ANNESSER:  Object to form.

16             THE WITNESS:  Yes.

17 BY MR. PACE:

18        Q.   And this heat exchanger, the bypass, I am

19 just trying to understand.  We have both a bypass --

20 I'm sorry.

21             Is it your testimony -- is the testimony

22 that the piping for this heat exchanger ran along the

23 side of the wall where the -- essentially this wall

24 here that we see in Exhibit 12, but just on the J.M.

25 Products side?
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A.   You know, there was not the same
2 contractors because sometime we had some contractor
3 that -- that we call it from outside, but in that
4 industrial area mainly in that period every day
5 arrived guys with trucks that were ambulant --
6 ambulant workshops, you know, with welders, et
7 cetera.
8  And they knocked at the door saying you
9 need help, et cetera, et cetera and I use it many,

10 many times those guys because they are very well
11 skilled, very good and I -- and also the advantage is
12 they were not curious.  They just wanted to work.  So
13 under -- I myself, I work with them and we made this
14 piping system.  I bought pipes and we made all the
15 connections.

 Q.   And pipes as well as fans, correct?  You
17 had fans for your heat exchanger?
18 A.   Yes.
19  Q.   You had to have the heat exchangers
20 themselves, correct?
21 A.   Yes.
22  Q.   Who paid for that?
23  A.   Leonardo Corporation.
24  Q.   Leonardo Corporation?
25 A.   Yes.

 Q.   Are there records reflecting those
2 purchases by Leonardo Corporation?

THE WITNESS:  I suppose so, yes.

 Q.   And this heat exchanger, the bypass, I am

19 just trying to understand.  We have both a bypass --

20 I'm sorry.

21  Is it your testimony -- is the testimony

22 that the piping for this heat exchanger ran along the

23 side of the wall where the -- essentially this wall

24 here that we see in Exhibit 12, but just on the J.M.

25 Products side?
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1        A.   Yes.
2        Q.   Did it go straight up and then straight
3 over to the --
4        A.   It's impossible --
5        Q.  -- loft?
6        A.  -- to answer this way because there was a
7 design and the bypass was run along the -- if we look
8 at this wall from the side of Leonardo, if we look
9 from here on, this run through the right -- yeah.

10        Q.   So if we're looking at Exhibit 10 now?
11        A.   Yeah, this run along the -- this run down
12 and then along the right side of the plant of J.M.,
13 with the transmissions to the bypass.  To the bypass
14 that was on the flank and also -- and also there was
15 the frontal connection for the inlet of the steam.
16        Q.   So by this picture that you have there
17 that is Exhibit 10, is this after the heat exchanger
18 was removed from the warehouse or before?
19        A.   I cannot -- I cannot say from this
20 photos.  It could be -- no, this photo has been made
21 before.
22        Q.   Before the heat exchanger was put into
23 place?
24        A.   No.
25             MR. ANNESSER:  Object to the form.
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1             THE WITNESS:  No, this photo has been
2      made before it has been dismantled.  This photo
3      has been made -- this photo has been made when
4      the heat exchanger was in operation.
5 BY MR. PACE:
6        Q.   So the heat exchanger was in operation
7 when that photo was made.  You recognize that photo
8 having been made when?
9             MR. ANNESSER:  Object to form.

10             THE WITNESS:  I don't know, you did it.
11 BY MR. PACE:
12        Q.   How do you know the heat exchanger was in
13 place then?  That's what I don't understand.
14        A.   Because we had the plant in operation
15 because when the plant stopped to be in operation all
16 this piping has been removed.
17        Q.   I understand.  I will actually come to
18 that in just a second.  Simply because the pipe is
19 there --
20        A.   I suspect that this photos have been made
21 the last day of the test.  I suspect.
22        Q.   You understand the last day of the test
23 the heat exchanger was still there?
24        A.   Of course.
25        Q.   Who removed that piping?
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1        A.   I did.
2        Q.   When did you remove that piping?
3        A.   After the end of the test.
4        Q.   Where is that piping now?
5        A.   We use it to make other things.  I
6 recovered all the pieces that were not -- no more
7 necessary to make other things and the heat
8 exchanger -- all the pipes of the heat exchanger have
9 been recovered to make other things and that space

10 now is becoming offices.
11        Q.   Let's see if I understand.  You are
12 looking there at Exhibit 10, there is a pipe there in
13 Exhibit 10 that we see that is the pipe you are
14 saying was carrying the output of the E-Cats over to
15 the J.M. Products side of the Doral warehouse,
16 correct?
17             MR. ANNESSER:  Object to the form.
18 BY MR. PACE:
19        Q.   That's what we see there?
20        A.   You should repeat speaking if possible a
21 little bit slower.
22        Q.   Sure, certainly will.  There in Exhibit
23 10 we see insulated pipe --
24        A.   Yeah.
25        Q.  -- that is carrying the output of the

Page 273

1 E-Cat plant over to the J.M. Products side of the
2 Doral warehouse, correct?
3        A.   Yes.
4        Q.   That has now been -- you removed that
5 pipe after -- sometime after February 16 of 2016,
6 correct?
7             MR. ANNESSER:  Object to form.
8             THE WITNESS:  Correct.
9 BY MR. PACE:

10        Q.   And you have repurposed that piping or
11 you now are using that piping for another purpose?
12             MR. ANNESSER:  Object to the form.
13             THE WITNESS:  It's correct.
14 BY MR. PACE:
15        Q.   And you didn't maintain the pipe, you
16 didn't maintain the insulation, it's been put to
17 another use?
18             MR. ANNESSER:  Object to form.
19             THE WITNESS:  (Nods head.)
20 BY MR. PACE:
21        Q.   The heat exchanger no longer exists at
22 the Doral location, correct?
23        A.   Correct.
24        Q.   The piping that was used for the heat
25 exchanger you have now put to another use, you didn't
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24 A.   Of course.
25  Q.   Who removed that p

 Q.   You understand the last day of the test
23 heat exchanger was still there?thee 

g?t piping

1 A.   I did.
2  Q.   When did you remove that piping?
3 A.   After the end of the test.
4  Q.   Where is that piping now?
5  A.   We use it to make other things.  I
6 recovered all the pieces that were not -- no more
7 necessary to make other things and the heat
8 exchanger -- all the pipes of the heat exchanger have
9 been recovered to make other things and that space

10 now is becoming offices.

22  Q.   Sure, certainly will.  There in Exhibit
23 10 we see insulated pipe --
24 A.   Yeah.
25  Q.  -- that is carrying the output of the

1 E-Cat plant over to the J.M. Products side of the
2 Doral warehouse, correct?
3 A.   Yes.
4  Q.   That has now been -- you removed that
5 pipe after -- sometime after February 16 of 2016,
6 correct?
7  MR. ANNESSER:  Object to form.
8 THE WITNESS:  Correct.

10  Q.   And you have repurposed that piping or
11 you now are using that piping for another purpose?
12  MR. ANNESSER:  Object to the form.
13 THE WITNESS:  It's correct.
14 BY MR. PACE:
15  Q.   And you didn't maintain the pipe, you
16 didn't maintain the insulation, it's been put to
17 another use?
18  MR. ANNESSER:  Object to form.
19  THE WITNESS:  (Nods head.)
20 BY MR. PACE:
21  Q.   The heat exchanger no longer exists at
22 the Doral location, correct?
23 A.   Correct.
24  Q.   The piping that was used for the heat
25 exchanger you have now put to another use, you didn't

A.   Yes.
2  Q.   Did it go straight up and then straight
3 over to the --
4  A.   It's impossible --
5 Q.  -- loft?
6  A.  -- to answer this way because there was a
7 design and the bypass was run along the -- if we look
8 at this wall from the side of Leonardo, if we look
9 from here on, this run through the right -- yeah.

10  Q.   So if we're looking at Exhibit 10 now?
11  A.   Yeah, this run along the -- this run down
12 and then along the right side of the plant of J.M.,
13 with the transmissions to the bypass.  To the bypass
14 that was on the flank and also -- and also there was
15 the frontal connection for the inlet of the steam.
16  Q.   So by this picture that you have there
17 that is Exhibit 10, is this after the heat exchanger
18 was removed from the warehouse or before?
19  A.   I cannot -- I cannot say from this
20 photos.  It could be -- no, this photo has been made
21 before.
22  Q.   Before the heat exchanger was put into
23 place?
24 A.   No.

 THE WITNESS:  No, this photo has been
2  made before it has been dismantled.  This photo
3  has been made -- this photo has been made when
4  the heat exchanger was in operation.

when that photo was made.  You recognize that photo
8 having been made when?

 Q.   So the heat exchanger was in operation

 THE WITNESS:  I don't know, you did it.
11 BY MR. PACE:
12  Q.   How do you know the heat exchanger was in
13 place then?  That's what I don't understand.
14  A.   Because we had the plant in operation
15 because when the plant stopped to be in operation all
16 this piping has been removed.
17  Q.   I understand.  I will actually come to
18 that in just a second.  Simply because the pipe is
19 there --
20  A.   I suspect that this photos have been made
21 the last day of the test.  I suspect.
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1 maintain any of the piping for the heat exchanger?
2             MR. ANNESSER:  Object to form.
3 BY MR. PACE:
4        Q.   Is that correct?
5        A.   Correct.
6        Q.   The -- I assume you replaced the window
7 on the J.M. Products side, Leonardo paid for that?
8             MR. ANNESSER:  Object to form.
9             THE WITNESS:  We have represented as it

10      was before we have installed the --
11 BY MR. PACE:
12        Q.   What's your testimony as to when that
13 window was put back in?  Was it February 16th or 17th
14 of 2016?
15        A.   Sorry, can you repeat the question?
16        Q.   Sure.  Your testimony is that the heat
17 exchanger was in place and functioning all the way
18 through at least February 16 of 2016, correct?
19        A.   Correct.
20        Q.   So up until February 16 of 2016 that
21 window in the second story was removed, correct?
22             MR. ANNESSER:  Object to the form.
23             MR. LEON DE LA BARRA:  Object to the
24      form.
25             THE WITNESS:  Can you repeat the
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1      question?
2 BY MR. PACE:
3        Q.   I will.
4        A.   A little bit slower.
5        Q.   Sure.  You said that the heat exchanger
6 was pushing the heat out the window on the second
7 story --
8        A.   Yes.
9        Q.  -- on the J.M. Products side, correct?

10        A.   Yes, correct.
11        Q.   Once -- as long as the heat exchanger was
12 in place --
13        A.   Yes.
14        Q.  -- that window had to be removed, correct?
15        A.   Correct.
16        Q.   Otherwise that room would have turned
17 into an absolute furnace?
18             MR. LEON DE LA BARRA:  Object to form.
19             THE WITNESS:  Of course.
20 BY MR. PACE:
21        Q.   Of course, notwithstanding the form.  So
22 after you took -- after the plant was turned off and
23 you took the heat exchanger down, you could replace
24 the window on that second story, in that second story
25 room, correct?
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1             MR. ANNESSER:  Object to form.
2             THE WITNESS:  Correct.
3 BY MR. PACE:
4        Q.   So sometime after February 16 of 2016 is
5 when you replaced the window on the second story?
6        A.   No, the window as it was before has been
7 replaced not much time ago.  Not much time ago when I
8 decided to make offices.  Because --
9        Q.   And do you recall who you paid to put the

10 window back in?
11        A.   Yes.
12        Q.   Who was that?
13        A.   Was a contractor.
14        Q.   Do you recall --
15        A.   Together with -- together with me, yes.
16        Q.   When we talk about contractor, is this
17 again somebody who -- like a day laborer?
18        A.   Yes.
19        Q.   Somebody who you -- there is no records
20 of who this person is that Leonardo Corporation
21 maintains?
22        A.   Yes.
23        Q.   You are not aware of any records that
24 anyone maintains as to who this person is?
25        A.   No.

Page 277

1             MR. ANNESSER:  Object to form.
2 BY MR. PACE:
3        Q.   And that person worked with you to
4 replace the window, correct?
5        A.   Yeah, yeah.
6        Q.   No one else was present at the time?
7             MR. ANNESSER:  Object to form.
8             THE WITNESS:  No.
9 BY MR. PACE:

10        Q.   And what happened to the fans?
11        A.   The fans are still there.
12        Q.   The fans are still in the warehouse?
13        A.   Yeah.
14        Q.   And what happened to the cylinders?
15        A.   The cylinders have been -- I have used
16 them for other things.  I have recovered them for
17 other things.  Can we cut five minutes?
18        Q.   Certainly.
19        A.   Only call my wife.
20        Q.   Please.  We will go off the record.
21        A.   Five minutes.
22             THE VIDEOGRAPHER:  The time is 18:16.
23      Off the record.
24             (Thereupon a brief recess was taken,
25 after which the following proceedings were had.)
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maintain any of the piping for the heat exchanger?

Q.   Is that correct?
5 A.   Correct.
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1 Trust -- I'm actually going to say -- I'm not asking
2 into.  I'm asking does the Platinum American Trust
3 make any payments to Leonardo?
4        A.   No.
5             MR. ANNESSER:  Object to form.
6 BY MR. PACE:
7        Q.   And Leonardo doesn't make any payments to
8 Platinum American Trust?
9        A.   No.

10        Q.   Are you aware that at some point in 2016
11 Leonardo was asked to transfer or assign the license
12 patents under the licensing agreement to Industrial
13 Heat or IPH?
14        A.   Can you kindly repeat --
15             MR. ANNESSER:  Object to form.
16             THE WITNESS: -- the question because it's
17      heavy.
18 BY MR. PACE:
19        Q.   I can.  It is.  I'll rephrase it.  I will
20 see if I can break it down a little bit.  That might
21 make it easier.
22        A.   Thank you.
23        Q.   Are you aware that under the license
24 agreement there is a provision that says upon the
25 request of either Industrial Heat or IPH, that

Page 287

1 Leonardo and Rossi shall assign to Industrial Heat or
2 IPH what are called the licensed patents; are you
3 familiar with that?
4             MR. ANNESSER:  Object to form.
5             THE WITNESS:  Yes.  Yes.
6 BY MR. PACE:
7        Q.   Are you aware that in 2016 IPH and
8 Industrial Heat requested that such an assignment
9 occur?

10             MR. ANNESSER:  Object to form.
11             THE WITNESS:  I don't recall exactly but
12      if you have any document about that.  I don't
13      recall exactly what happened in 2016 on this
14      matter.
15 BY MR. PACE:
16        Q.   Okay.
17        A.   So if -- if you have some document to
18 show me, I will be glad to take a look at it.
19        Q.   I think it's actually an attachment to
20 the complaint, but I don't have it here but I am
21 going to make the easier part to it which is whether
22 or not that was sent, Leonardo has -- Leonardo
23 Corporation or yourself individually have not
24 assigned any of your patents -- let me start that
25 over again.
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1             Leonardo Corporation has not assigned any
2 patents it owns to anyone else in the year 2016; is
3 that correct?
4        A.   Absolutely.
5        Q.   Dr. Andrea Rossi has not assigned any
6 patents he owns to anyone else in the year 2016?
7             MR. ANNESSER:  Object to form.
8             THE WITNESS:  Correct.
9 BY MR. PACE:

10        Q.   And would the answers be the same also
11 for the year of 2017?  In other words, Leonardo has
12 not made any such assignment in 2017, correct?
13        A.   Correct.
14             MR. ANNESSER:  Object to form.
15 BY MR. PACE:
16        Q.   And Dr. Rossi has not made any such
17 assignment in 2017?
18        A.   Correct.
19             MR. ANNESSER:  Same objection.
20 BY MR. PACE:
21        Q.   For the temporary workers that you would
22 hire on different occasions at -- for work at the
23 Doral location, is there any identifying information
24 that you have as to any of those individuals?
25             MR. ANNESSER:  Object to form.
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1             THE WITNESS:  Can you repeat?
2 BY MR. PACE:
3        Q.   Yes.  There were a number of temporary
4 workers --
5        A.   Yes.
6        Q.  -- that were hired for work to be done at
7 the Doral warehouse, correct?
8        A.   Correct.
9        Q.   Do you have any identifying information

10 as to any of those individuals?
11             MR. ANNESSER:  Object to form.
12             THE WITNESS:  The information that I had,
13      for the ones of which I had information, I
14      already provided you with the discovery because
15      you asked -- you asked in some phase of this
16      litigation to be informed about all the supply,
17      blah, blah, et cetera, and I supplied.
18             So the ones of which I have the
19      possibility to have a track, I already have
20      informed you.
21 BY MR. PACE:
22        Q.   That's the information that you're aware
23 that your attorney put into a interrogatory response
24 and then you signed?
25        A.   Can you please speak slower?
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 Q.   For the temporary workers that you would
22 hire on different occasions at -- for work at the
23 Doral location, is there any identifying information
24 that you have as to any of those individuals?

THE WITNESS:  Can you repeat?
2 BY MR. PACE:
3  Q.   Yes.  There were a number of temporary
4 workers --
5 A.   Yes.
6 Q.  -- that were hired for work to be done at
7 the Doral warehouse, correct?
8 A.   Correct.
9  Q.   Do you have any identifying information

10 as to any of those individuals?

THE WITNESS:  The information that I had,
13 for the ones of which I had information, I
14  already provided you with the discovery because
15  you asked -- you asked in some phase of this
16  litigation to be informed about all the supply,
17  blah, blah, et cetera, and I supplied.
18 So the ones of which I have the
19  possibility to have a track, I already have
20  informed you.
21 BY MR. PACE:
22  Q.   That's the information that you're aware
23 that your attorney put into a interrogatory response
24 and then you signed?
25  A.   Can you please speak slower?

Case 1:16-cv-21199-CMA   Document 285-2   Entered on FLSD Docket 05/04/2017   Page 12 of
 17



HIGHLY CONFIDENTIAL PORTIONS-ATTORNEYS' EYES ONLY

Page 290

1        Q.   I can.
2        A.   Thank you.
3        Q.   That's information that your attorney put
4 into -- put in writing and then you signed and swore
5 that that was accurate?
6        A.   Correct.
7             MR. ANNESSER:  Object to form.
8             THE WITNESS:  Correct.
9 BY MR. PACE:

10        Q.   We talked about this earlier today but I
11 don't think -- I am not quite sure if I really closed
12 the loop on this.
13             What alterations were made to the E-Cat
14 plant in Doral as compared to how it existed when it
15 was shipped from Raleigh to Doral?
16             MR. ANNESSER:  Object to form.
17 BY MR. PACE:
18        Q.   Do you want me to do that again?
19        A.   Yes.
20        Q.   At some point in November, December -- at
21 some point between October and December of 2014 the
22 E-Cat plant was shipped from Raleigh to Doral.
23             My question is after that occurred what
24 changes were made to the plant in Doral?
25        A.   Now I have understood perfectly.  Well,
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1 let me think.
2             As I said before, when the plant -- of
3 course we're talking of the one megawatt plant has
4 been delivered from Raleigh to Doral it was
5 incomplete.  It was not ready to go.
6             It was still incomplete and so Industrial
7 Heat sent to Doral not only the plant but also, if I
8 were recall, six workers, very good ones I must say,
9 very well skilled and they worked for two months to

10 complete everything, because it was very incomplete,
11 the plant.
12             And there was to make pipings,
13 connections, et cetera, et cetera.  So I would not
14 say -- if I remember well in your question was
15 contained the word altered, but nothing has been
16 altered.  It has been completed.
17        Q.   Okay.
18        A.   Like you receive a kit and you have to
19 complete it.  So which works did they do?  A lot
20 because they mounted the tank.  They mounted a lot of
21 pipings.  They made a lot of connections.
22        Q.   Can I ask it slightly differently?
23 Because this will help, just a word, which is what
24 you are saying is that these workers, they
25 reassembled the plant along with the piping that was
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1 shipped down from North Carolina?
2        A.   Yes, sir.
3        Q.   Because in North Carolina, for example,
4 the pipe that went from the plant over to the J.M.
5 Products side was put together in North Carolina, it
6 just had to be reconnected to the plant down in
7 Florida?
8        A.   No.
9             MR. ANNESSER:  Object to form.

10             THE WITNESS:  The plant that connected
11      the J.M. plant to the Leonardo plant was not of
12      our property.  Was of J.M.
13 BY MR. PACE:
14        Q.   Okay.
15        A.   But -- but many pipings have been
16 delivered from -- from Industrial Heat from Doral --
17 from Raleigh to Doral in Florida that have been
18 assembled because there are -- there is a kilometer
19 of pipings inside the plant.
20        Q.   That's what I meant.  So when you were
21 talking about these six workers though, what they
22 were doing is essentially reassembling the plant and
23 the related equipment, like the water tanks and the
24 tubing or the piping that was initially put together
25 in Raleigh?
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1             MR. ANNESSER:  Object to the form.
2             THE WITNESS:  Reassembling is the wrong
3      word.  To reassemble means first disassemble,
4      then reassemble.
5 BY MR. PACE:
6        Q.   Right.
7        A.   It is not so.  The plant has been
8 delivered at the state -- in the state it had arrived
9 to be in Raleigh.

10             Together with this there was another
11 truck full of a lot of components that -- parts that
12 had to be still connected, installed.
13        Q.   I think I may know where we're differing
14 here a little bit which is when you say the plant,
15 are you referring only to the container and not to,
16 for example, the -- there was another container right
17 next to it, right, that had all the electrical
18 equipment?
19        A.   Correct, the computer.
20        Q.   The computer and everything.  Those are
21 the things that had to be assembled when everybody
22 got down to Doral?
23             MR. ANNESSER:  Object to form.
24             THE WITNESS:  Same thing.  You are right,
25      the containers were two.  One, the bigger one
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Q.   I can.
2  A.   Thank you.
3  Q.   That's information that your attorney put
4 into -- put in writing and then you signed and swore
5 that that was accurate?
6 A.   Correct.
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1 I just say I need this.
2        Q.   Right.
3        A.   Do it.
4        Q.   So you -- you directed or requested for
5 Jim Bass to work on a new control system that would
6 be used by J.M. Products?
7        A.   Correct.
8        Q.   And then you requested or directed that
9 Fulvio Fabiani assist Jim Bass in that project?

10        A.   Yes, because they are complimentary,
11 because where ends Fabiani begins Bass and vice
12 versa.  They together make a good couple, electronic.
13        Q.   I will let that side.
14        A.   Electronically speaking.
15        Q.   A good electronic couple.  And the work
16 that they did together was sometimes done -- was
17 sometimes done over at J.M. Products, correct?
18        A.   Can you explain the question?  I don't
19 get the English.
20        Q.   Sure.  They would meet together?
21        A.   Yes.
22        Q.   Jim Bass and Fulvio Fabiani --
23        A.   Yes.
24        Q.  -- on this product -- on this project?
25        A.   Yes.
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1        Q.   When they would do so would they meet
2 over at the offices that are on the J.M. Products
3 side of the warehouse?
4             MR. ANNESSER:  Object to form.
5             THE WITNESS:  Yes.
6 BY MR. PACE:
7        Q.   What you would have is you would have
8 Fulvio instead of going through that door that
9 directly connects Leonardo to J.M. Products, you

10 would have him walk around the building and walk in
11 the front door of J.M. Products, correct?
12        A.   Yes, it is correct.
13        Q.   There he would meet with Jim Bass?
14        A.   Yes.
15        Q.   And so that was so anyone else in the
16 warehouse, such as a Barry West, would not see Fulvio
17 crossing over from the Leonardo side of the warehouse
18 to the J.M. Products side of the warehouse?
19             MR. ANNESSER:  Object to form.
20             MR. LEON DE LA BARRA:  Object to form.
21             THE WITNESS:  Correct.  But attention, I
22      say correct and I hope so, but consider that I
23      was in the factory from 5, 6 in the afternoon to
24      10, 11 of the day after.  During the day I was
25      not there.  I assume that they respected the
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1      rule.
2 BY MR. PACE:
3        Q.   So the rule that you gave to Fulvio
4 Fabiani was don't walk right through the door --
5        A.   Exactly.
6        Q.  -- that goes from Leonardo to J.M.
7 Products, always walk around the building when you
8 are going to go to the J.M. Products?
9             MR. ANNESSER:  Object to form.

10             THE WITNESS:  Correct, and the same
11      symmetrical rule I gave to Jim Bass.  Jim Bass
12      was absolutely forbidden to enter in the area of
13      Leonardo, for any reason.
14 BY MR. PACE:
15        Q.   Right.  He would -- he was to stay on the
16 J.M. Products side?
17        A.   Yes.
18        Q.   Okay.
19        A.   Yes.  So the area that they had in common
20 was the office of Jim Bass that was separated because
21 when you -- as you will see when you will come there,
22 you will see that you enter in the office and there
23 are the offices.
24        Q.   Understood.
25        A.   Then there is a door, you enter through
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1 the door and you are in the J.M. area.
2        Q.   Did J.M. Products pay Fulvio Fabiani for
3 that work or was that -- was that pursuant to what he
4 was already being paid under his USQL contract?
5             MR. LEON DE LA BARRA:  Object to the
6      form.
7 BY MR. PACE:
8        Q.   Let me start that over again.  We have
9 gotten a little away from it.

10             This project you are talking about that
11 Fabiani worked on with Jim Bass, did J.M. Products
12 pay him for working on that project?
13        A.   No.
14        Q.   Is the only compensation he got for
15 working on that project the money he was making under
16 his USQL agreement with Industrial Heat?
17             MR. ANNESSER:  Object to the form.
18             MR. LEON DE LA BARRA:  Object to the
19      form.
20             THE WITNESS:  Can you repeat the
21      question?
22 BY MR. PACE:
23        Q.   Yes.  Is the only money that Fabiani was
24 making for working on this project with Jim Bass the
25 payments he was getting from Industrial Heat under

77 (Pages 302 - 305)

Veritext Legal Solutions
800-726-7007 305-376-8800

7  Q.   What you would have is you would have
8 Fulvio instead of going through that door that
9 directly connects Leonardo to J.M. Products, you

10 would have him walk around the building and walk in
11 the front door of J.M. Products, correct?
12 A.   Yes, it is correct.
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1 removed?
2             MR. ANNESSER:  Object to form.
3             MR. LEON DE LA BARRA:  Join.
4             THE WITNESS:  No, has been removed.
5 BY MR. PACE:
6        Q.   Any other changes that have been made at
7 the warehouse?
8             MR. ANNESSER:  Object to form.
9             THE WITNESS:  For example, now we are

10      making offices where there was the heat
11      exchanger and we are -- I am -- I think that we
12      will prepare it to become a factory.  Once
13      freed, et cetera, that will be a factory at that
14      the Doral location.
15 BY MR. PACE:
16        Q.   How about any other changes on the
17 Leonardo side of the warehouse?
18        A.   The Leonardo side has not been touched.
19        Q.   Other than the piping being removed?
20             MR. ANNESSER:  Hey, Chris, we're out of
21      time.
22 BY MR. PACE:
23        Q.   Other than the piping being removed?
24        A.   Other than the piping that has been
25 removed because it was property of J.M.
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1             MR. PACE:  Understood.  No further
2      questions.  I think my time is up.  I appreciate
3      it.
4             THE WITNESS:  Thank you.
5                      CROSS EXAMINATION
6 BY MR. ANNESSER:
7        Q.   Okay.  Just on the record I've got two
8 quick questions for you, just to clarify two things.
9             One is you were talking about the big

10 Frankies and I believe you said that they're properly
11 called the 250 unit and Mr. Pace asked is that
12 because they put out 250 kilowatts.
13             Are the big Frankie units capable of
14 putting out more than 250 kilowatts each?
15        A.   Yes.
16        Q.   And then the other thing I wanted to
17 clarify was Mr. Pace was asking you about Mr. Fabiani
18 having to walk out of the Leonardo side and around
19 the building to the J.M. side.  I want to make sure I
20 understand correctly.
21             He asked you whether the purpose of
22 making him walk around was so Barry West would not
23 see you -- or, I'm sorry, would not see Mr. Fabiani
24 go through that door.
25        A.   No, no was not this.  Because I -- no, I
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1 did not understand this this way.  I understood that
2 the question was that Fabiani had not to see the area
3 of J.M.
4        Q.   Okay.
5        A.   So I prohibited to Fabiani to go through
6 the door that separated J.M. from Leonardo because I
7 wanted not that Fabiani crossed the space of J.M.
8             This is why.  So I forced -- I demanded
9 him to make the tour there because I wanted not that

10 Fabiani could see inside the area of J.M., as well as
11 I wanted that Jim Bass did not -- could not enter in
12 there in the area of Leonardo.
13             MR. ANNESSER:  Okay.  That's all the
14      questions I have.  I think we're good.
15             MR. PACE:  Could have been a one sentence
16      response if you put him together with your
17      translator.
18             MR. ANNESSER:  We will read.
19             THE VIDEOGRAPHER:  Time is 19:56.
20      Deposition adjourned.  Off the record.
21             (Thereupon the taking of the deposition
22 was concluded.)
23
24
25
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1
2                          Deponent
3
4
5           Sworn to and subscribed before me this
6
7       day of              2017.
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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 Q.   And then the other thing I wanted to
17 clarify was Mr. Pace was asking you about Mr. Fabiani
18 having to walk out of the Leonardo side and around
19 the building to the J.M. side.  I want to make sure I
20 understand correctly.
21  He asked you whether the purpose of
22 making him walk around was so Barry West would not
23 see you -- or, I'm sorry, would not see Mr. Fabiani
24 go through that door.
25 A.   No, no was not this.  Because I -- no, I

1 did not understand this this way.  I understood that
2 the question was that Fabiani had not to see the area
3 of J.M.
4  Q.   Okay.
5  A.   So I prohibited to Fabiani to go through
6 the door that separated J.M. from Leonardo because I
7 wanted not that Fabiani crossed the space of J.M.
8  This is why.  So I forced -- I demanded
9 him to make the tour there because I wanted not that

10 Fabiani could see inside the area of J.M., as well as
11 I wanted that Jim Bass did not -- could not enter in
12 there in the area of Leonardo.
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1                    CERTIFICATE OF OATH

2

3 STATE OF  FLORIDA:

4                 SS:

5 COUNTY OF   DADE:

6

7

8           I, the undersigned authority, certify that

9 ANDREA ROSSI personally appeared before me and was

10 duly sworn.

11           WITNESS my hand and official seal this 6th

12 day of March 2017.

13

14

15                  <%signature%>

16                  _________________________

17                  Notary Public, State of Florida at

18                  Large; my commission expires

19                  February 26, 2019. Bonded through

20                  Troy Fain Insurance, Inc.

21

22

23

24

25
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1     CERTIFICATE OF REGISTERED PROFESSIONAL REPORTER
2
3             I, EDWARD VARKONYI, and Registered

Professional Reporter and a Notary Public for the
4 State of Florida at Large, do hereby certify that I

reported the deposition of ANDREA ROSSI; that the
5 foregoing pages, numbered from 1 to 320, inclusive,

constitute a true and correct transcription of my
6 shorthand report of the deposition by said witness on

this date.
7             I further certify that I am not an

attorney or counsel of any of the parties, nor a
8 relative or employee of any attorney or counsel

connected with the action, nor financially interested
9 in the action.

          WITNESS my hand and official seal in the
10 City of Miami, County of Dade, State of Florida, this

6th day of March 2017.
11
12
13
14
15                  <%signature%>
16                  ____________________________
17                  Notary Public, State of Florida at
18                  Large; my commission expires
19                  February 26, 2019.  Bonded through
20                  Troy Fain Insurance, Inc.
21
22
23
24
25
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1                     ___________, 2017
2
3
4

   JOHN W. ANNESSER, ESQ.,
5    Perlman Bajandas Yevoli & Albright, P.L.

   283 Catalonia Avenue, Suite 200
6    Coral Gables, Florida 33134
7

   RE: Rossi v. Darden
8

   Dear Mr. Annesser,
9

   With reference to the deposition of Andrea Rossi
10    taken on February 24, 2017 in connection with the

   above-captioned case, please be advised that the
11    transcript of the deposition has been completed

   and is awaiting signature.
12

   Please arrange to have the deponent stop by our
13    office at Two South Biscayne Boulevard, Suite

   2250, Miami, Florida, for the purpose of reading
14    and signing the transcript.
15    If this is not taken care of, however, within the

   next 30 days, we shall conclude that the reading
16    and signing of the deposition has been waived and

   shall then process the original of the transcript
17    for filing with the Clerk of the Court by counsel

   without further notice.
18

   Sincerely,
19
20

   Edward Varkonyi,
21    Registered Merit Reporter
22
23
24
25
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20 _____    ______    _______________________   _______

21 State of Florida)

County of       )

22

Under penalties of perjury, I declare that I have

23 read my deposition transcript, and it is true and

correct subject to any changes in form or substance

24 entered here.

_______             ________________________________

25 Date                  Signature
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1             BY MR. ANNESSER:
2      Q.     And your answer?
3      A.     No.
4             MR. ANNESSER:  We'll take a break.
5             THE VIDEOGRAPHER:  We're off the
6       record at 10:56.
7             (Recess.)
8             THE VIDEOGRAPHER:  Video number two,
9       we're on the record at 11:13.

10             BY MR. ANNESSER:
11      Q.     Sir, before we left on our short break, we
12 were talking about three perceived flaws in the test
13 setup for the guaranteed performance test in Doral,
14 Florida, correct?  Do you recall that?
15      A.     Yes.
16      Q.     I think we covered the first two, but the
17 third was that there were no traplines in place, is
18 that correct?
19      A.     Correct, yes.
20      Q.     Okay.  And how do you know there were no
21 traplines in place?
22      A.     In my visit, about February 24, that was an
23 observation I made.  There may have been another
24 picture of that area that came from somewhere else, but
25 I do not recall.
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1      Q.     And had there been a trapline in place, is
2 it possible that it could have been something you just
3 didn't see?
4      A.     It was -- when I laid the unit out and had
5 it kind of setup, before we kind of packed it up and
6 sent it, it was not where I had put it.
7      Q.     I'm sorry, I didn't follow.  Say that
8 again, please?
9      A.     The unit was -- when it was constructed, it

10 had pipes on the outside of it that had to be taken off
11 for shipping.  And so that's where those traplines and
12 some of that extra stuff was, extra piping, places for
13 instruments were located.  And that was not there when
14 I observed it in Florida.
15      Q.     Did you say anything at the time you didn't
16 see it?
17      A.     I did not.
18      Q.     Now, you had mentioned with all three of
19 these perceived problems with the test, that you didn't
20 have the opportunity to mention it to Andrea Rossi or
21 to Mr. Penon.  But you were there February 24,
22 thereabouts, with Dr. Rossi.  Was Mr. Penon there as
23 well?
24      A.     I think not, I'm pretty sure --
25      Q.     Have you ever met Mr. Penon?
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1      A.     Yeah, I met him in the trip to Italy, but
2 as I recall, that's the only time I met him.
3      Q.     Are there any other errors that you see in
4 the test that tell you automatically that hey, this is
5 not proper, this is not correct?
6             MR. PACE:  Objection, form.
7             BY MR. ANNESSER:
8      Q.     Other than the three we've discussed?
9      A.     There may be others.  Those are the main

10 ones that come to mind.
11      Q.     And do you perceive those to be big
12 problems or little problems?
13      A.     Big problems.
14      Q.     Now, you knew what this test was in Miami,
15 correct?  You knew that it was the guaranteed
16 performance test pursuant to the contract?
17             MR. PACE:  Objection to form.
18             BY MR. ANNESSER:
19      Q.     I remind you, sir, you're under oath.
20             MR. PACE:  Objection to form.
21      A.     What was the question?
22      Q.     You knew, sir, that the guaranteed
23 performance test, the test in Doral, Florida, was the
24 test pursuant to the contract?
25             MR. PACE:  Objection to form.
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1             BY MR. ANNESSER:
2      Q.     Is that correct?
3      A.     No, I'm not -- I wasn't sure exactly --
4 there was some question about selling steam to a client
5 at one point.  There were -- the answer, the things you
6 mentioned earlier about what was the test and when did
7 the test start, so there's confusion in my mind about
8 even when I was there, was that the guaranteed test?
9 If that's what it was, I'm not sure what was when.

10      Q.     Sir, you knew that the guaranteed
11 performance test was to take place in Doral, the 350
12 out of 400 day test, you know what I'm talking about,
13 correct?
14             MR. PACE:  Objection to form.
15      A.     I -- the whole what was a test was in some
16 question to me.  It may have been known by other
17 people.  I, I think I can say pretty -- that there was
18 going to be a test, and it was likely to be in Florida
19 or at this location.
20      Q.     And you knew that Mr. Penon was the ERV for
21 that test, as he had been for the validation test,
22 correct?
23      A.     No, there seemed to have been some question
24 about was he qualified, was he agreed upon and so on.
25 That was not part of what I was -- that's not part of
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Q. Sir, before we left on our short break, we
12 were talking about three perceived flaws in the test
13 setup for the guaranteed performance test in Doral,
14 Florida, correct?  Do you recall that?
15 A. Yes.
16 Q. I think we covered the first two, but the
17 third was that there were no traplines in place, is
18 that correct?
19 A. Correct, yes.
20  Q.   Okay.  And how do you know there were no
21 traplines in place?
22  A.   In my visit, about February 24, that was an
23 observation I made.  There may have been another
24 picture of that area that came from somewhere else, but
25 I do not recall.

1  Q.   And had there been a trapline in place, is
2 it possible that it could have been something you just
3 didn't see?
4 A. It was -- when I laid the unit out and had
5 it kind of setup, before we kind of packed it up and
6 sent it, it was not where I had put it.
7  Q.   I'm sorry, I didn't follow.  Say that
8 again, please?
9 A. The unit was -- when it was constructed, it

10 had pipes on the outside of it that had to be taken off
11 for shipping.  And so that's where those traplines and
12 some of that extra stuff was, extra piping, places for
13 instruments were located.  And that was not there when
14 I observed it in Florida.
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1      Q.     Sir, looking at Exhibit 12, Mr. Penon
2 submitted a report that the operation of the plant had
3 begun, and that report was as of -- that was the first
4 report on May 28, 2015.
5      A.     Okay.  Got you.
6      Q.     Did you review that report?
7      A.     I did see that report, yes.
8      Q.     In writing to any person.
9             Did you tell them that you thought that the

10 results of that report were incorrect?
11      A.     Not that I recall.
12      Q.     Did you see any other reports from Engineer
13 Penon regarding the operation of the E-CAT plant in
14 Doral, Florida, between February 2015 and February
15 2016?
16      A.     My recollection is I saw this report.  I
17 may have seen another report sometime between this
18 report and the end of the test, but I think I've seen
19 one at the end of the test.
20      Q.     And with those reports, did you ever send
21 an email to anybody, whether it be Engineer Penon,
22 Dr. Rossi, Mr. Vaughn, Mr. Darden, indicating that you
23 disagreed with those reports?
24      A.     Not that I recall.
25      Q.     Sir, did you ever prepare a design
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1 schematic for the layout of the plant and how it should
2 be at the Doral facility, in your opinion?
3      A.     Yes.
4      Q.     Did you ever share that with Dr. Rossi?
5      A.     I thought that I did.  I don't guarantee
6 it.
7      Q.     If it's not in the emails that are
8 produced, is it fair to state that it was not shared
9 with Dr. Rossi?

10      A.     No, because it may have been shown to him
11 in a hand sketch.
12      Q.     When would you have shown that to him?
13             MR. PACE:  Objection to the form of
14       the question.
15      A.     That would be very near the time it was
16 shipped, as that would have been when that was being
17 laid out.
18      Q.     Isn't it true, sir, that Dr. Rossi was in
19 fact in Miami prior to it being shipped?
20      A.     He was back and forth at various times.
21      Q.     Do you know whether the layout of the plant
22 was done in line with your design schematic?
23      A.     I think it was not.
24      Q.     How so?
25      A.     When I went down there and looked at it, it
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1 was not there, and I have heard from Barry West it was
2 rearranged, consciously rearranged.
3      Q.     What do you mean by consciously rearranged?
4      A.     Andrea changed the design -- layout of it
5 and put it in a different way.
6      Q.     And what was the difference?
7      A.     It didn't have a steam header in it.  It
8 didn't have the steam traps in it.  It didn't have the
9 drains in it.

10             MR. ANNESSER:  Sorry, gentlemen, I
11       can't hear.  Gentlemen, please.
12      Q.     So you said it did not have a steam header,
13 correct?
14      A.     Did not have --
15      Q.     I want to go through these again.  I want
16 to go through one by one to make sure I understand.
17      A.     The steam header that was made to go on the
18 unit was not on the unit.
19      Q.     What is the steam header?
20      A.     Steam header is a piece of pipe that comes
21 out, has taps in it for pressure and temperature,
22 thermal wells for temperature.  It had a place to
23 put -- it had a drip leg in it where you could get
24 condensate out, a place for a trap to drain that.  It
25 had a place to install two steam meters.  It had a way
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1 to connect it back together again and connect to the
2 pipe going to the JM Products.
3      Q.     And, sir, what was there in place of this
4 steam header?
5      A.     A line came out of the one megawatt unit
6 and turned and went straight to the JM Products.
7      Q.     Were there any temperature devices there,
8 temperature gauges?
9      A.     I don't -- there may be, I don't recall.

10      Q.     Pressure gauges?
11      A.     I don't think there were any pressure
12 gauges there.  There was a pressure gauge inside the
13 unit.
14      Q.     And when you were there on February 24,
15 2015, did you pull Andrea Rossi aside and say hey, this
16 isn't what we planned?
17      A.     No, I did not.
18      Q.     When you returned, did you tell Mr. Vaughn
19 or Mr. Darden that --
20      A.     Most likely, yes.
21      Q.     Did you ever tell Mr. Penon?
22      A.     No.
23      Q.     And you don't know sitting here today
24 whether Mr. Darden or Mr. Vaughn ever told Dr. Rossi or
25 Engineer Penon --
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6  Q.   And what was the difference?
7  A.   It didn't have a steam header in it.  It
8 didn't have the steam traps in it.  It didn't have the
9 drains in it.

10  MR. ANNESSER:  Sorry, gentlemen, I
11  can't hear.  Gentlemen, please.
12  Q.   So you said it did not have a steam header,
13 correct?
14  A.   Did not have --
15  Q.   I want to go through these again.  I want
16 to go through one by one to make sure I understand.
17  A.   The steam header that was made to go on the
18 unit was not on the unit.
19  Q.   What is the steam header?
20  A.   Steam header is a piece of pipe that comes
21 out, has taps in it for pressure and temperature,
22 thermal wells for temperature.  It had a place to
23 put -- it had a drip leg in it where you could get
24 condensate out, a place for a trap to drain that.  It
25 had a place to install two steam meters.  It had a way

1 to connect it back together again and connect to the
2 pipe going to the JM Products.
3  Q.   And, sir, what was there in place of this
4 steam header?
5  A.   A line came out of the one megawatt unit
6 and turned and went straight to the JM Products.
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Page 266

1             THE VIDEOGRAPHER:  We're off the
2       record at 5:50 p.m.
3             (Whereupon the deposition was
4       concluded at 5:50 p.m.)
5             (Signature reserved.)
6
7
8
9
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2      I, Marisa Munoz-Vourakis, RMR, CRR and Notary Public,

3 the officer before whom the foregoing proceeding was

4 conducted, do hereby certify that the witness(es) whose

5 testimony appears in the foregoing proceeding were duly
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9 pages, inclusive, constitute a true and accurate

10 transcription of the testimony of the witness(es).
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Page 106

1 consistency of the data.
2      Q    Would that machine or that device record
3 any changes made to the data?
4      A    Yes.
5           MR. PACE:  Objection to the question, but
6      go ahead.
7           THE WITNESS:  Definitely, yes.
8 BY MR. ANNESSER:
9      Q    Looking at the fifth column, tank water

10 T-max.  How was that measured?
11      A    With the temperature sensor.
12      Q    Where?
13           THE INTERPRETER:  Where?
14 BY MR. ANNESSER:
15      Q    Where was the sensor located?
16      A    Indicated in the diagram, if I remember
17 well, in the reference to --
18      Q    Are you referencing Exhibit 9?
19      A    Yes, Exhibit 9.  No, it is not.
20           MR. PACE:  You are covering up the mic.
21 BY MR. ANNESSER:
22      Q    Let me ask you, sir, not to waste time on
23 that.
24           How was that data recorded?
25      A    With the same principle, the analogical
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1 signal reached to a certain -- that realized the
2 conversion, digital analogical to reverse to
3 download to my computer.
4      Q    Did you have a computer at the Doral
5 facility?
6      A    It was that one which had to be -- to
7 gather all data.
8      Q    Was that data transmitted to you in Italy?
9      A    These are the data that I said them to

10 transfer regularly to Italy.
11      Q    Did anyone have access to your computer at
12 the Doral facility?  Let me finish.  Was it password
13 protected?
14           MR. PACE:  Objection to the question.
15           MR. ANNESSER:  Let me restate.
16 BY MR. ANNESSER:
17      Q    Your computer at the Doral facility, was
18 it password protected?
19      A    Yes, it was protected if I don't -- if I
20 remember well by a password technology.
21      Q    Did anyone at the Doral facility have
22 access that they can alter the data recorded in that
23 computer?
24           MR. PACE:  Objection to the question.
25      Objection to the question.
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1           THE WITNESS:  Not that I can imagine.
2 BY MR. ANNESSER:
3      Q    How often would you monitor the tank water
4 temperature from Italy?  How often would you
5 monitor...?
6      A    Each two months they were transmitted to
7 me and every two months, approximately, I was
8 checking this data.
9      Q    How were they transmitted to you?

10      A    E-mail.
11      Q    Who would send it to you via e-mail?
12      A    Fabiani.
13      Q    Did he also receive the temperature data
14 to his computer?
15      A    Can you repeat it?
16      Q    Did Mr. Fabiani also receive the
17 temperature data to his computer?
18      A    No.  I think Fabiani had his own system of
19 recovering this data.
20      Q    Okay.  Okay.  Column six, "effective
21 flowed water".  How was that measured?
22      A    Through the measure of the water power.
23      Q    Was that the flowmeter?
24      A    The flow meter, yes.
25      Q    How did you retrieve the data from the

Page 109

1 flowmeter?
2      A    Datas were read every night by Dr. Rossi
3 and Rossi had to report them in the -- in the log --
4 in the logbook and every night it was transmitted in
5 this data.
6      Q    Did you have any way to verify the data
7 that Dr. Rossi was providing you?
8      A    The correctness of the data?
9      Q    Yes.

10      A    When I visited to the Doral plant one of
11 the controls that I wanted to make is the
12 reconciliation between the data transmitted by Rossi
13 and the data relieved in the -- in the meter.
14      Q    So you would reconcile the data provided
15 by Dr. Rossi with the change from your last visit,
16 the change in water flow?
17      A    With the relevant data in the opportunity
18 of my business.
19      Q    Sir, some people have said that it is
20 impossible to have the same amount of water flow
21 every -- multiple days in a row.  I'm sorry.  Can
22 you explain why -- why the measurements are all to
23 the -- to the thousandth, I believe they are
24 thousand kilogram per day?
25      A    Can you repeat?
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3  Q   How often would you monitor the tank water
4 temperature from Italy?  How often would you
5 monitor...?
6  A   Each two months they were transmitted to
7 me and every two months, approximately, I was
8 checking this data.
9  Q   How were they transmitted to you?

10 A E-mail.
11  Q   Who would send it to you via e-mail?
12 A Fabiani.

20  Q   Okay.  Okay.  Column six, "effective
21 flowed water".  How was that measured?
22  A   Through the measure of the water power.
23 Q Was that the flowmeter?
24  A   The flow meter, yes.
25  Q   How did you retrieve the data from the

flowmeter?
2  A   Datas were read every night by Dr. Rossi
3 and Rossi had to report them in the -- in the log --
4 in the logbook and every night it was transmitted in
5 this data.
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Page 162

1      Q    If you go for me two paragraphs down do
2 you see the one starting with "following my
3 request"?  Do you see that paragraph?
4      A    Uh-huh.
5      Q    Am I understanding this correctly, that
6 you had discussed with Dr. Rossi and Dr. Rossi had
7 agreed to include a condensed steam collector at the
8 bottom of the -- at the bottom of the steam pipe?
9           MR. ANNESSER:  Object to the form.

10           THE WITNESS:  Okay.
11 BY MR. PACE:
12      Q    Do you recall having that conversation
13 with Dr. Rossi?
14      A    In this very moment I don't remember, but
15 I think having written that...
16      Q    You would not have written that in the
17 e-mail, if the conversation didn't occur; is that
18 correct?
19           THE INTERPRETER:  Correct.  Exactly what
20      he was saying.
21           MR. ANNESSER:  Object to the form.
22 BY MR. PACE:
23      Q    If we could just ask him the question.
24      A    He must apply.  He has to apply.
25      Q    I understand.  I am just -- if you wrote
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1 in the e-mail that you had made a request to
2 Dr. Rossi and Dr. Rossi had agreed with your request
3 to apply a condensed steam collector, you believe
4 your e-mail is accurate?
5      A    I did the request and Rossi accepted to
6 apply.
7      Q    The next paragraph says "during the visit
8 I will check the amount of the water present".  Is
9 that a reference to the condensed steam collector?

10      A    Can you quote again which sentence?
11      Q    Yes.  Dr. Penon, the very next paragraph
12 says "During my visit I will check the amount of the
13 water present."  Do you see that paragraph?  That's
14 a reference to checking the amount of water in the
15 condensed steam collector; correct?
16      A    The demand is if I verify the
17 installation, right, the question is?
18      Q    No.  My question is because it has visits
19 as plural, I'm understanding this to say that -- are
20 you saying that during your visits -- your later
21 visits to the Doral warehouse you would check the
22 amount of water in the condensed steam collector?
23           MR. ANNESSER:  Object to the form.
24           THE WITNESS:  Yes.  During my visits,
25      during my visits I intended to verify the
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1      steam -- the water present, if any.
2           MR. PACE:  Understood.
3 BY MR. PACE:
4      Q    If I can, we only have a couple of more
5 minutes in this tape, but let me see if I can ask
6 this:  If you can turn to the prior page, page 27.
7 Right above your typed name do you see --
8      A    On the top of the page?
9      Q    No, it is more towards the bottom.  Do you

10 see a paragraph that starts with "If we move away
11 from the exit point"?
12           THE INTERPRETER:  Yes.
13 BY MR. PACE:
14      Q    "If we move away from the exit point it is
15 possible the formation of small amounts of water
16 which will be collected in the collector."  Am I
17 understanding correctly, that's the same condensed
18 steam collector that you -- that we were just
19 talking about on the prior page?
20           MR. ANNESSER:  Object to the form.
21           THE WITNESS:  Yes.
22 BY MR. PACE:
23      Q    Are you aware of whether there was any
24 steam collect -- any such condensed steam collector
25 actually installed at the plant in Doral?
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1      A    Another collector?
2      Q    Any collector?  Was there a steam -- was
3 there a condensed steam collector on the exit pipe
4 from the E-Cat heading over to the customer side?
5      A    In this moment I don't remember.
6      Q    All right.
7           MR. PACE:  Let's take a break, because
8      he's got to change the tape and I think you
9      have to hop to a phone call because it is

10      exactly 6:00 o'clock.
11           MR. LUKACS:  It is 5:00 o'clock in Miami
12      right now.
13           MR. PACE:  Oh, 6 o'clock.  I'm sorry. I'm
14      sorry.
15           THE VIDEOGRAPHER:  Going off the record.
16      The same is 6 o'clock p.m.
17           (Thereupon, a recess was taken from 6:00
18 p.m. - 6:05 p.m., after which the following
19 proceedings were had:)
20           THE VIDEOGRAPHER:  All right.  We are now
21      back on the record.  The time is 6:05.  Media
22      number six.
23 BY MR. PACE:
24      Q    Dr. Penon, if I can keep you on the same
25 page that we were looking at for number -- we were
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you had discussed with Dr. Rossi and Dr. Rossi had
7 agreed to include a condensed steam collector at the
8 bottom of the -- at the bottom of the steam pipe?

5  Q   Am I understanding this correctly, that

 THE WITNESS:  Okay.
11 BY MR. PACE:
12  Q   Do you recall having that conversation
13 with Dr. Rossi?
14  A   In this very moment I don't remember, but
15 I think having written that...
16 Q You would not have written that in the
17 e-mail, if the conversation didn't occur; is that
18 correct?
19  THE INTERPRETER:  Correct.  Exactly what
20  he was saying.

 Q   If we could just ask him the question.
24  A   He must apply.  He has to apply.
25  Q   I understand.  I am just -- if you wrote

in the e-mail that you had made a request to
2 Dr. Rossi and Dr. Rossi had agreed with your request
3 to apply a condensed steam collector, you believe
4 your e-mail is accurate?
5  A   I did the request and Rossi accepted to
6 apply.
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Page 166

1 looking at page 27 of what I have marked as Exhibit
2 25.  At the top of that page you see an e-mail from
3 Tom Darden.  The very top, it starts with "Let's
4 make sure".  Do you see "Let's make sure that there
5 is more than one way to measure the temperature in
6 that pipe."  I want to use it really to transition
7 to page 26, because we have a response from
8 Dr. Rossi to the issue.  If you look at his e-mail
9 there at the bottom.  Do you see the paragraph that

10 starts with the -- several lines down.  "The
11 temperature in the steam pipe, as you correctly
12 remember, is taken in two positions by means of two
13 thermocouples that have been brought in position
14 today by Engineer Penon."  He also says, "Also the
15 temperature of the water in the tank inside the
16 container to feed the pumps is measured by two
17 thermocouples brought and installed under the
18 direction of Engineer Penon.  And then he says, and
19 the pressure of the steam is measured with two
20 instruments brought by Engineer Penon."
21           Is -- did you bring two measuring devices,
22 whether for temperature or for pressure, and then
23 you used one and you had Fabio -- you allowed Rossi
24 or Fabiani to use the other?
25           MR. ANNESSER:  Object to the form.

Page 167

1           THE WITNESS:  I brought two technical
2      probes.  Yes, I brought two probes, technical
3      probes.  One of those was going directly on the
4      document which was transforming from analogical
5      to digital and then it was stuck in his
6      computer.
7           The other one was to verify when I was
8      visiting the plant the consistency collected to
9      verify the thermometer connected with the

10      second -- with the second.
11           THE INTERPRETER:  I got lost.
12           THE WITNESS:  The second probe was
13      connected to the thermometer to verify the --
14      the relationship -- the correspondence of the
15      data from the relevance of the thermometer and
16      how much it was revealed by the first probe.
17           MR. PACE:  Okay.
18 BY MR. PACE:
19      Q    Is the same applied for the pressure
20 probes?
21           MR. ANNESSER:  Object to the form.
22           THE WITNESS:  Can you repeat?
23           MR. PACE:  Yes.
24 BY MR. PACE:
25      Q    Was there also the steam pressure measured

Page 168

1 by two different instruments?
2      A    The steam pressure was measured by -- by
3 the probe, and as far as I can remember from the
4 manometer which had a symbol reading -- manual
5 reading.
6      Q    The manometer was read manually every day?
7           THE INTERPRETER:  Yes.
8           THE WITNESS:  He was checking the
9      manometer during my visits to verify the

10      consistency of the probe with the pressure.
11           MR. ANNESSER:  Object to the form.  Move
12      to strike.
13 BY MR. PACE:
14      Q    Were there two -- did you bring --
15 according to this e-mail it says, "Also the pressure
16 of the steam is measured with two instruments
17 brought by Engineer Penon."  Is that accurate?
18      A    I don't remember at this very time.
19      Q    Okay.  If you can go down for me a few
20 lines, there is -- let me just read it and then we
21 can talk about it.
22           "All those instruments for the measurement
23 of temperature of the steam, of the pressure of the
24 steam, and of temperature of the water in the water
25 tank inside the container are connected with the

Page 169

1 computer of property of Engineer Penon."  Do you see
2 where I'm reading in the document?
3      A    Yes.  Yes, I see it.
4      Q    Sir, it follows that -- it says shortly
5 after "Obviously, Penon will consider for his
6 calculations only the data registered by the
7 computer."
8           MR. ANNESSER:  Objection.
9           MR. PACE:  -- "And we can compare the data

10      that he will find with the data that we will
11      find."
12           MR. ANNESSER:  Object to the form.
13 BY MR. PACE:
14      Q    Do you see that?
15      A    I do not understand it.  Can you repeat
16 it?
17           MR. PACE:  Yes.
18 BY MR. PACE:
19      Q    Do you see the sentence in the e-mail that
20 starts with, "Obviously Penon will consider for his
21 calculations only the data registered by his
22 computer, but we can compare the data."  You can
23 compare the data.
24           Is that -- did that occur during the
25 course of the test that you compared the data that
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 Q   Do you see the sentence in the e-mail that
20 starts with, "Obviously Penon will consider for his
21 calculations only the data registered by his
22 computer, but we can compare the data."  You can
23 compare the data.
24  Is that -- did that occur during the
25 course of the test that you compared the data that
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1 you were -- that you were storing in your computer
2 with the data that was being collected by Rossi and
3 Fabiani?
4           MR. ANNESSER:  Object to the form.
5           THE WITNESS:  It happened in some visits
6      that we compared the data -- the data recovered
7      on the spot, at the very same time, with the
8      ones of Fabiani.
9 BY MR. PACE:

10      Q    And did you ever find any inconsistencies?
11      A    I was not really interested very frankly
12 in the data of Fabiani, because with the system of
13 comparison between different -- I was in a condition
14 of feeling sure about my collection of data.
15      Q    And that collection of data, you said
16 that -- they sent it to you every couple of weeks?
17           MR. ANNESSER:  Object to the form.
18           THE WITNESS:  No.  If you refer to the
19      data gathered in my computer at Doral I was
20      real -- I was requesting them to transfer the
21      data every two months.
22 BY MR. PACE:
23      Q    And how were they doing that?
24      A    They sent me the file with the entire data
25 of the period -- of the period in which I was

Page 171

1 interested.
2      Q    And who is the "they"?
3           THE INTERPRETER:  Sorry.
4 BY MR. PACE:
5      Q    Who would send you this data?
6      A    Fabiani.
7      Q    So Fulvio Fabiani would send you the data
8 from your computer every couple of months?
9           MR. ANNESSER:  Object to the form.

10           THE WITNESS:  According to my request.
11 BY MR. PACE:
12      Q    Okay.  So you made the request -- let me
13 rephrase it then.
14           Roughly every couple of months you made
15 the request for Fabiani to send you your data and
16 when you made such a request he would send it to
17 you?
18           MR. ANNESSER:  Object to the form.
19           THE WITNESS:  Correct.  He was sending the
20      data in the computer.
21 BY MR. PACE:
22      Q    So he had the ability to access your
23 computer to make at least a copy of the data to send
24 you?
25           MR. ANNESSER:  Object to the form.
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1           THE WITNESS:  He could access, but for
2      some limited tasks.
3 BY MR. PACE:
4      Q    And does that -- does that -- where is
5 that computer today?
6      A    I think it is in the container at the
7 Doral.
8      Q    So you -- you did not take that with you
9 when you returned to Italy in February of 2016?

10      A    No, because I had already all the data.
11      Q    When you -- when you took any of the data
12 from the computer that you had at Doral, would you
13 erase it from the computer?
14           THE INTERPRETER:  Excuse me?
15 BY MR. PACE:
16      Q    After you had reviewed the data that was
17 on the computer in Doral, would it get erased?
18 Would it get erased?
19           MR. ANNESSER:  Object to the form.
20           THE WITNESS:  I don't remember honestly.
21      I took them for sure, but I don't know if I
22      deleted it.
23 BY MR. PACE:
24      Q    So it may be on the computer that's in
25 Doral.  You don't know?

Page 173

1      A    It could be in the computer.
2      Q    Have you maintained a copy of this, this
3 data?
4      A    My personal data -- my personal data on my
5 computer.  No additional -- no other copies exist.
6      Q    But just so I understand.  These data --
7 these devices for collecting information are
8 collecting temperature and pressure readings on a
9 very regular basis, very consistent basis; correct?

10           MR. ANNESSER:  Object to the form.
11           THE WITNESS:  Correct, yes.
12 BY MR. PACE:
13      Q    And you testified that your report largely
14 uses average numbers for a day usually rounded up or
15 down?
16           MR. ANNESSER:  Object to the form.
17           THE WITNESS:  Can you repeat again?
18           MR. PACE:  Sure.
19 BY MR. PACE:
20      Q    You were looking with Mr. Annesser at some
21 of your reports and the annexes to the reports, and
22 you were talking about how those numbers -- you
23 don't report several hundred numbers for a given
24 day.  You report one number for a day.
25      A    The reports were related to 24 hours
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you were -- that you were storing in your computer
2 with the data that was being collected by Rossi and
3 Fabiani?

 THE WITNESS:  It happened in some visits
6  that we compared the data -- the data recovered
7  on the spot, at the very same time, with the
8 ones of Fabiani.
9 BY MR. PACE:

10  Q   And did you ever find any inconsistencies?
11  A   I was not really interested very frankly
12 in the data of Fabiani, because with the system of
13 comparison between different -- I was in a condition
14 of feeling sure about my collection of data.
15  Q   And that collection of data, you said
16 that -- they sent it to you every couple of weeks?
17  MR. ANNESSER:  Object to the form.
18  THE WITNESS:  No.  If you refer to the
19  data gathered in my computer at Doral I was
20  real -- I was requesting them to transfer the
21  data every two months.
22 BY MR. PACE:
23  Q   And how were they doing that?
24  A   They sent me the file with the entire data
25 of the period -- of the period in which I was

1 interested.
2  Q   And who is the "they"?

BY MR. PACE:
5  Q   Who would send you this data?
6 A Fabiani.
7  Q   So Fulvio Fabiani would send you the data
8 from your computer every couple of months?

10  THE WITNESS:  According to my request.
11 BY MR. PACE:
12  Q   Okay.  So you made the request -- let me
13 rephrase it then.
14  Roughly every couple of months you made
15 the request for Fabiani to send you your data and
16 when you made such a request he would send it to
17 you?

 THE WITNESS:  Correct.  He was sending the
20  data in the computer.

 Q   So he had the ability to access your
23 computer to make at least a copy of the data to send
24 you?

THE WITNESS:  He could access, but for
2 some limited tasks.
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1 BY MR. PACE:
2      Q    I believe you said that daily Dr. Rossi
3 sent you a measurement?
4           MR. ANNESSER:  Object to the form.
5           THE WITNESS:  Yes.
6 BY MR. PACE:
7      Q    How did he send that to you?
8      A    Compiling the log of the implant and there
9 was sending the log updated.

10      Q    But was it a daily e-mail you would get
11 from Dr. Rossi?
12      A    Correct.  Daily.
13      Q    Okay.  So you have over 350 -- at some
14 point you have almost -- let me start over again.
15           Were there roughly 350 or 360 of these
16 e-mails?
17      A    Approximately, yes.
18      Q    Okay.  And these e-mails, when it has the
19 flow meter data, it is the exact reading, he is
20 supposed to provide you the exact reading, not a
21 rounded off reading?
22      A    Yes.
23      Q    And then the other data that was being
24 sent to you when you would request from Fabio --
25 from Fulvio Fabiani, that would also be sent to you

Page 191

1 by e-mail?
2           MR. ANNESSER:  Object to the form.
3           THE WITNESS:  Correct.
4 BY MR. PACE:
5      Q    Now, I understand these -- I understand
6 this temperature data would record temperature every
7 few seconds.
8           MR. ANNESSER:  Object to the form.
9 BY MR. PACE:

10      Q    Is that correct?
11      A    There the frequency -- I don't remember
12 exactly, after the certain number of seconds there
13 was a new -- a new.
14      Q    Measurement?
15           THE INTERPRETER:  Output, measurement.
16 BY MR. PACE:
17      Q    And these are the large files that would
18 be sent by Fulvio Fabiani to you?
19           MR. ANNESSER:  Object to the form.
20           MR. LUKACS:  Okay.  Let me just stay on
21      the record for a moment.  We started at
22      9:00 o'clock this morning Dominican Republic
23      time.  It is now 6:58 here in the Dominican
24      Republic.  I have a 6:00 o'clock call Eastern
25      Standard Time that I am going to make right

Page 192

1      now.  We are off the record.

2           THE VIDEOGRAPHER:  Off the record.  The

3      time is 6:58.

4           (Thereupon, a recess was taken from 6:58

5 p.m. - 7:14 p.m., after which the following

6 proceedings were had:)

7           THE VIDEOGRAPHER:  We are now back on the

8      record.  The time is 7:14.

9 BY MR. PACE:

10      Q    Dr. Penon, I have been advised that I have

11 got 15 more minutes to ask you questions so I'm

12 going to try to -- to move a little quickly now, if

13 I can.

14           Can you look at Exhibit 18 for me?

15      A    Page number?

16      Q    Exhibit 18, the first two pages.  Do you

17 have 18 with you?

18           THE INTERPRETER:  Is it the big one?

19 BY MR. PACE:

20      Q    Did you find it?  If you could turn to the

21 second page of that exhibit.  This is the picture

22 of -- it says in reactors -- you see how it refers

23 to electrical measures and reactors BF1, BF2 and

24 BF3; correct?  BF1 -- do you know what BF is short

25 for or stands for?

Page 193

1      A    The grouping of -- the E-Cat unit.  The
2 unit BF1 unit BF2 unit.
3      Q    So this is what they call the Big Frankie
4 units?
5      A    I did not go deeply into the matter.
6      Q    Is it true that there is also a BF4?
7      A    No, I don't know.
8      Q    So --
9      A    I do not know.

10      Q    So at the plant you do not recall there
11 being four units of this type, only three?
12           MR. ANNESSER:  Object to the form.
13           THE WITNESS:  These were -- we perform it
14      on these three units because they were working.
15      I ignore how many other units were not working.
16      It was not of my interest, so I didn't need it.
17 BY MR. PACE:
18      Q    So when you went there on this date
19 October 13th, if you look at the actual signature it
20 has October 13 at the very top if you look date
21 October 13th, 2016.  Let me just be quick if I can.
22           There were three of these collections of
23 E-Cats working?
24           MR. ANNESSER:  Object to the form.
25           THE WITNESS:  We verified the function of
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2  Q   I believe you said that daily Dr. Rossi
3 sent you a measurement?
4  MR. ANNESSER:  Object to the form.
5 THE WITNESS:  Yes.
6 BY MR. PACE:
7  Q   How did he send that to you?
8  A   Compiling the log of the implant and there
9 was sending the log updated.

10  Q   But was it a daily e-mail you would get
11 from Dr. Rossi?
12  A   Correct.  Daily.
13  Q   Okay.  So you have over 350 -- at some
14 point you have almost -- let me start over again.
15  Were there roughly 350 or 360 of these
16 e-mails?
17  A   Approximately, yes.
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1           MR. LUKACS:  9:00 o'clock this morning and
2      it is now 20 minutes until 8:00.
3           MR. PACE:  And it is now 20 minutes until
4      8:00 a.m.
5           MR. LUKACS:  8:00 p.m.
6           MR. PACE:  And at this point -- 8:00 p.m
7      you are calling it into the deposition.
8           MR. LUKACS:  Most respectfully, I might
9      add.

10           THE VIDEOGRAPHER:  All right.  Going off
11      the video record.  The time is 7:42 p.m. in the
12      Dominican Republic.
13           MR. LUKACS:  Reporter, thank you so much.
14      No waive.  We'll have an opportunity to read.
15           (Thereupon, the taking of the deposition
16 was concluded at 7:42 p.m.)
17
18
19
20
21
22
23
24
25

Page 207
1 RE: ANDREA ROSSI, ET AL. VS. THOMAS DARDEN, ET AL.

DEPO OF: FABIO PENON
2 TAKEN: February 22, 2017
3
4                       EXCEPT FOR ANY CORRECTIONS

                      MADE ON THE ERRATA SHEET BY
5                       ME, I CERTIFY THIS IS A TRUE

                      AND ACCURATE TRANSCRIPT.
6                       FURTHER DEPONENT SAYETH NOT.
7                       ___________________________

                      FABIO PENON
8

STATE OF FLORIDA    )
9                     )  SS:

COUNTY OF MIAMI-DADE)
10
11           Sworn and subscribed to before me this
12           ___________ day of ________________, 2017.
13 PERSONALLY KNOWN ______ OR I.D.___________________
14                       ____________________________

                      Notary Public in and for
15                       the State of Florida at

                      Large.
16

My commission expires:
17
18
19
20
21
22
23
24
25

Page 208
1                     ERRATA SHEET

2 RE: ANDREA ROSSI, ET AL. VS. THOMAS DARDEN, ET AL.

DEPO OF: FABIO PENON

3 TAKEN: February 22, 2017

JOB# 2547735

4  DO NOT WRITE ON TRANSCRIPT, ENTER ANY CHANGES HERE

5 Page #| Line #|  Change                 |  Reason

6 ______| ______| ________________________|____________

7 ______| ______| ________________________|____________

8 ______| ______| ________________________|____________

9 ______| ______| ________________________|____________

10 ______| ______| ________________________|____________

11 ______| ______| ________________________|____________

12 ______| ______| ________________________|____________

13 ______| ______| ________________________|____________

14 ______| ______| ________________________|____________

15 ______| ______| ________________________|____________

16 ______| ______| ________________________|____________

17 ______| ______| ________________________|____________

18 ______| ______| ________________________|____________

19 ______| ______| ________________________|____________

20 ______| ______| ________________________|____________

21 State of Florida)

County of       )

22

Under penalties of perjury, I declare that I have

23 read by deposition transcript, and it is true and

correct subject to any changes in form or

24 substance entered here.

_____________          __________________________

25 Date                   FABIO PENON

Page 209

1          CERTIFICATE OF OATH OF INTERPRETER
2
3 STATE OF FLORIDA    )

                    ) SS:
4 COUNTY OF MIAMI-DADE)
5
6           I, DIANA SANTOS, Notary Public in and for
7 the State of Florida at Large, certify that the
8 Interpreter, UGO V. CHIARATO personally appeared
9 before me on February 22, 2017 and was duly sworn by

10 me.
11           WITNESS my hand and official seal this
12 22nd day of February, 2017.
13
14
15                            <%Signature%>

                     _______________________________
16                      DIANA SANTOS

                     Notary Public, State of Florida
17                      at Large
18 Notary #FF030013
19 My commission expires: 7/7/17
20
21
22
23
24
25
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1            CERTIFICATE OF OATH OF WITNESS
2
3 STATE OF FLORIDA    )

                    ) SS:
4 COUNTY OF MIAMI-DADE)
5
6           I, DIANA SANTOS, Notary Public in and for
7 the State of Florida at Large, certify that the
8 witness, FABIO PENON, personally appeared before me
9 on February 22, 2017 and was duly sworn by me.

10           WITNESS my hand and official seal this
11 22nd day of February, 2017.
12
13
14                           <%Signature%>

                  ___________________________________
15                   DIANA SANTOS

                  Notary Public, State of Florida
16                   at Large
17 Notary #FF030013
18 My commission expires: 7/7/17
19
20
21
22
23
24
25

Page 211

1          REPORTER'S DEPOSITION CERTIFICATE
2
3           I, DIANA SANTOS, certify that I was
4 authorized to and did stenographically report the
5 deposition of FABIO PENON, the witness herein on
6 February 22, 2017; that a review of the transcript
7 was requested; that the foregoing pages numbered
8 from 1 to 206 inclusive is a true and complete
9 record of my stenographic notes of the deposition by

10 said witness; and that this computer-assisted
11 transcript was prepared under my supervision.
12           I further certify that I am not a
13 relative, employee, attorney or counsel of any of
14 the parties, nor am I a relative or employee of any
15 of the parties' attorney or counsel connected with
16 the action.
17           DATED this 22nd day of February, 2017.
18
19
20
21                          <%Signature%>

               ___________________________________
22                           DIANA SANTOS
23
24
25

Page 212
1                 VERITEXT FLORIDA CO.

                 ONE BISCAYNE TOWER
2           2 S. Biscayne Tower, Suite 2250

               Miami, Florida  33131
3                    (305) 371-1884
4 March _____, 2017
5 FABIO PENON

c/o JOHN CHARLES LUKACS, ESQUIRE
6 HINSHAW & CULBERTSON LLP

2525 Ponce de Leon Boulevard
7 Coral Gables, Florida 33134

Telephone: (305)358-7747
8 E-mail:jlukacs@hinshawlaw.com
9 RE: ANDREA ROSSI, ET AL. VS. THOMAS DARDEN, ET AL.

DEPO OF: FABIO PENON
10 TAKEN  : February 22, 2017

READ & SIGN BY:  April _____, 2017
11

Dear FABIO PENON:
12

This letter is to advise you that the transcript
13 of the deposition listed above is completed and

is awaiting reading and signing.
14

Please arrange to stop by our office in Suite 1020,
15 19 West Flagler Street, Miami, Florida to read and

sign the transcript.  Our office hours are from
16 8:00 a.m. to 4:00 p.m. Monday through Friday.

Depending on the length of the transcript, you
17 should allow yourself sufficient time.
18 If the reading and signing has not been completed

prior to the referenced date, we shall conclude
19 that you have waived the reading and signing of the

deposition transcript.
20

Your prompt attention to this matter is appreciated.
21

Sincerely,
22
23 DIANA SANTOS
24 cc: JOHN W. ANNESSER, ESQUIRE

    CHRISTOPHER R.J. PACE, ESQUIRE
25
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1                 VERITEXT FLORIDA CO.

                 ONE BISCAYNE TOWER
2         2 S. Biscayne Boulevard, Suite 2250

               Miami, Florida  33131
3                    (305) 371-1884
4

March _____, 2017
5
6 JOHN W. ANNESSER, ESQUIRE

PERLMAN, BAJANDAS, YEVOLI & ALBRIGHT, P.L.
7 283 Catalonia Avenue

Suite 200
8 Coral Gables, Florida 33134

Telephone: (305)377-0086
9 E-mail: jannesser@pbyalaw.com

10 RE: ANDREA ROSSI, ET AL. VS. THOMAS DARDEN, ET AL.
DEPO OF: FABIO PENON

11 TAKEN  : February 22, 2017
READ & SIGN BY:  April _____, 2017

12
13 Dear JOHN W. ANNESSER, ESQUIRE:
14 The original transcript of the deposition listed

above was previously provided to your office. The
15 witness did not waive reading and signing and was

duly notified to come in and read the transcript.
16

____ Attached to this letter you will find a copy
17      of the corrections made by the witness.

     PLEASE ATTACH THEM TO YOUR COPY OF THE
18      DEPOSITION SO IT WILL BE COMPLETE.
19 ____ The witness made no corrections to transcript.
20 ____ As of the above date, the witness has not come

     in to read and sign the transcript which has
21      been noted on the original transcript.
22 Sincerely,
23

DIANA SANTOS
24

cc: JOHN CHARLES LUCAKS, ESQUIRE
25     CHRISTOPHER R.J. PACE, ESQUIRE
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Page 230

1      Q.    -- your testimony of that is that was steam
2 coming through?
3      A.    Yes, sir.
4      Q.    And then the steam would carry through these
5 insulated pipes?
6            MR. ANNESSER:  Object to form.
7 BY MR. PACE:
8      Q.    The four top insulated pipes in either the
9 form of steam or water?

10      A.    I do not understand the question.
11            MR. LEON DE LA BARRA:  Object to form.
12 BY MR. PACE:
13      Q.    Sure.  Looking at Exhibit 17.
14      A.    17, okay.
15      Q.    Your testimony is that at the very top, we
16 see a pipe at the very top of Exhibit 17.
17      A.    You know, let us number -- to allow me to
18 understand, you are talking about the first pipes from
19 the top, one, two, three, four, correct?
20      Q.    Correct.  So let's do that.  So the very top
21 pipe we'll say number one.  Steam comes into pipe
22 number one?
23      A.    Yes.
24      Q.    Correct?  Are the reactors placed in pipe
25 number one?
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1      A.    Yes.
2      Q.    The steam -- and this is -- all this piping
3 is insulated?
4      A.    Yes.
5      Q.    Did I understand correctly from -- I think
6 Jim Bass' testimony that there are also heat strips on
7 these pipes?
8            MR. ANNESSER:  Object to form.
9            MR. LEON DE LA BARRA:  Join.

10            THE WITNESS:  I did not understand your
11      question.  I'm sorry.
12 BY MR. PACE:
13      Q.    Were there heat strips on any these pipes?
14      A.    Strips?  What do you mean strips?
15      Q.    Heat strips through which you could send a
16 little current of heat up, potentially heat the outside
17 of the pipe?
18      A.    No, no, no.  Not strips.
19      Q.    Coils?
20      A.    I think I have understood.  I'm not sure,
21 but I think I have understood what you are referring
22 to.  I try to help you, so you tell me if I have
23 understood.
24      Q.    Okay.
25      A.    When you say strip, you mean that heating
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1 cable.  Okay.  It is called a heating cable.
2      Q.    Heating cable?
3      A.    Now I can understand.
4      Q.    So there's this heating cable in here
5 underneath this insulation?
6      A.    This is -- yes, between the insulation and
7 the pipe.
8      Q.    Understood.
9      A.    Do you want to know what it is for?

10            MR. ANNESSER:  Just wait for the question
11      please.
12 BY MR. PACE:
13      Q.    Do I want to know what it's called or what
14 it's for?
15      A.    Sorry.
16      Q.    Did you just say do I want to know what it's
17 called or what it's for?
18      A.    No.  What it is for.
19      Q.    I do in a second, but I just want to before
20 I get to that, the steam that comes into this pipe
21 number one, it becomes water before it goes out on
22 Exhibit 16 back on over to Leonardo side, correct?
23            MR. ANNESSER:  Object to form.
24            MR. LEON DE LA BARRA:  Join.
25            THE WITNESS:  You have skipped many
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1      passages.
2 BY MR. PACE:
3      Q.    I understand that.  I'm jumping from one to
4 the other so I understand that it's --
5      A.    What I can tell you is that what you have
6 inside the insulated pipes is steam.
7      Q.    Uh-huh.
8      A.    What you have inside the other insulating
9 pipes that return to the plant, that is water.

10      Q.    Right.  That's what we just said.
11      A.    Okay.
12      Q.    Now, I'm just trying to -- you might tell me
13 it's not in either of these pictures, but where in
14 these pictures does the steam convert to water?
15      A.    It's not here.
16      Q.    It's not in these pictures?
17      A.    No.
18      Q.    There's -- am I missing something in the
19 pictures?
20      A.    No, you are not missing anything of the
21 pictures, but these pictures do not explain where the
22 steam becomes water.
23      Q.    Why is that?
24      A.    Because --
25            MR. ANNESSER:  Why do the pictures not show
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BY MR. PACE:
13  Q.   Were there heat strips on any these pipes?
14  A.   Strips?  What do you mean strips?
15  Q.   Heat strips through which you could send a
16 little current of heat up, potentially heat the outside
17 of the pipe?
18  A.   No, no, no.  Not strips.
19 Q. Coils?
20 A. I think I have understood.  I'm not sure,
21 but I think I have understood what you are referring
22 to.  I try to help you, so you tell me if I have
23 understood.
24  Q.   Okay.
25  A.   When you say strip, you mean that heating

1 cable.  Okay.  It is called a heating cable.
2  Q.   Heating cable?
3 A. Now I can understand.
4  Q.   So there's this heating cable in here
5 underneath this insulation?
6  A.   This is -- yes, between the insulation and
7 the pipe.
8 Q. Understood.
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1      that?
2            MR. PACE:  Yes.  I'm trying to understand.
3            THE WITNESS:  You know, these picture are,
4      first of all --
5            MR. ANNESSER:  Just answer his question if
6      you understand it.  I'm going to object to the
7      form because I'm not sure I understand the
8      question.
9            THE WITNESS:  The place where the steam

10      became water is not -- is not illustrated by these
11      photographs, Attorney.
12 BY MR. PACE:
13      Q.    But it did occur somewhere within the
14 container?
15            MR. LEON DE LA BARRA:  Object to form.
16            THE WITNESS:  Can you repeat the question.
17 BY MR. PACE:
18      Q.    But the conversion of steam to water
19 occurred in the container?
20            MR. ANNESSER:  Object to form.
21            MR. LEON DE LA BARRA:  Object to the form.
22            THE WITNESS:  No.
23 BY MR. PACE:
24      Q.    Where did it occur, outside the container
25 then?
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1      A.    Yes.

2      Q.    Where outside the container?

3      A.    In a proper heat exchanger that was placed

4 not inside the container.

5      Q.    Where was the heat exchanger?

6      A.    The heat exchanger was in a proper room that

7 is not indicated in this photographs.  The steam

8 through a pipe is gone in a heat exchanger that is not

9 here.

10      Q.    This heat exchanger, who installed that?

11      A.    I did.

12      Q.    Who helped you install it?

13      A.    Contractors.

14      Q.    Which contractors?

15      A.    Well, I use very much flying contractors

16 that in that industrial park everyday come to know if

17 you need something.  I use it to many of them.  The

18 heat exchanger that I have put down has been made by me

19 with their help.

20      Q.    Okay.

21      A.    So -- in -- sorry.

22      Q.    I'm sorry.  I interrupted you that time.

23 Please finish your answer.

24      A.    I had finished.

25      Q.    Do you know their names?  Do you know any of
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1 their names?
2      A.    No, I don't remember.  We are talking of two
3 years ago, and they were just guys.  In that area, if
4 you go there, they have the truck.  It's people that
5 has a truck that is a small workshop.  They have
6 everything there.  You call them, and they are able to
7 do anything.  They are able to do whatever you need.
8      Q.    Who removed it?
9      A.    Sorry.

10      Q.    Who removed this heat exchanger that you
11 built?
12      A.    It has been built by pipes --
13      Q.    No.  I'm sorry.  My question was who removed
14 it?
15            MR. LEON DE LA BARRA:  Object to form.
16            THE WITNESS:  I removed it with the help of
17      contractors.
18 BY MR. PACE:
19      Q.    Because it doesn't exist any longer at the
20 Doral plant?
21      A.    No because I have used the pieces of it to
22 do other things because now it was completely useless.
23      Q.    Well, it didn't exist at the Doral location
24 in February of 2016, did it?
25            MR. ANNESSER:  Object to the form.
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1            THE WITNESS:  Can you -- I did not
2      understand the question.
3 BY MR. PACE:
4      Q.    Sure.  You remember seeing me at the Doral
5 warehouse in December 16 of 2016?
6      A.    I remember.
7      Q.    The heat exchanger you are talking about now
8 had been removed by then, correct?
9            MR. ANNESSER:  Object to form.

10            MR. LEON DE LA BARRA:  Join.
11            THE WITNESS:  I don't understand the
12      English.  This heat exchanger has been removed
13      after the end of the test.
14 BY MR. PACE:
15      Q.    Okay.  So it was sometime after
16 February 2016?
17      A.    If this was the question, this is the
18 answer.  Sorry.
19      Q.    I'm still a little lost and then we'll take
20 a quick break here because we have to move on to some
21 other subjects before we end, but you said in Exhibit
22 17 --
23      A.    Yes.
24      Q.    -- what comes into there, that top pipe,
25 what we labeled as pipe number one is steam, correct?

60 (Pages 234 - 237)

Veritext Legal Solutions
800-726-7007 305-376-8800

 Q.   Who removed this heat exchanger that you
11 built?
12  A.   It has been built by pipes --
13  Q.   No.  I'm sorry.  My question was who removed
14 it?

 THE WITNESS:  I removed it with the help of
17 contractors.
18 BY MR. PACE:
19  Q.   Because it doesn't exist any longer at the
20 Doral plant?
21  A.   No because I have used the pieces of it to
22 do other things because now it was completely useless.
23 Q. Well, it didn't exist at the Doral location
24 in February of 2016, did it?

 Q.   Sure.  You remember seeing me at the Doral
5 warehouse in December 16 of 2016?
6 A. I remember.
7  Q.   The heat exchanger you are talking about now
8 had been removed by then, correct?

THE WITNESS:  I don't understand the
12  English.  This heat exchanger has been removed
13 after the end of the test.

 Q.   Okay.  So it was sometime after
16 February 2016?

 A.   If this was the question, this is the
18 answer.  Sorry.

5  Q.   Where was the heat exchanger?

6  A.   The heat exchanger was in a proper room that

7 is not indicated in this photographs.  The steam

8 through a pipe is gone in a heat exchanger that is not

9 here.

10  Q.   This heat exchanger, who installed that?

11 A. I did.

12  Q.   Who helped you install it?

13 A. Contractors.

14 Q. Which contractors?

15  A.   Well, I use very much flying contractors

16 that in that industrial park everyday come to know if

17 you need something.  I use it to many of them.  The

18 heat exchanger that I have put down has been made by me

19 with their help.

20  Q.   Okay.

21  A.   So -- in -- sorry.

22  Q.   I'm sorry.  I interrupted you that time.

23 Please finish your answer.

24 A. I had finished.

25  Q.   Do you know their names?  Do you know any of

1 their names?
2  A.   No, I don't remember.  We are talking of two
3 years ago, and they were just guys.  In that area, if
4 you go there, they have the truck.  It's people that
5 has a truck that is a small workshop.  They have
6 everything there.  You call them, and they are able to
7 do anything.  They are able to do whatever you need.
8 Q. Who removed it?
9 A. Sorry.
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1      A.    I am very sorry.  I did not understand the
2 question.
3      Q.    Sure.  Let's go through this again.  In
4 Exhibit 17 --
5      A.    Yes.
6      Q.    -- the top pipe in that picture.
7      A.    The top pipe, number one, yes.
8      Q.    What you call number one.
9      A.    Yes.

10      Q.    You said what came in there was steam?
11      A.    Came in where was steam?  Was full of steam.
12      Q.    What came in this pipe was steam?
13      A.    Yes, yes.  It was full of steam.
14      Q.    So somewhere the steam had to exit -- your
15 testimony now is that somewhere the steam had to exit
16 this container and go to -- and the heat at least from
17 the steam had to exit the container and be dissipated
18 or sent out of the warehouse; is that correct?
19      A.    No.
20      Q.    Okay.  How would the steam be eliminated
21 from --
22      A.    With a heat exchanger.
23      Q.    Let me.  If steam came into the container --
24      A.    The steam enters in the container, goes in
25 these four pipes.  In this phase we were using only

Page 239

1 four pipes.  In some other phases we use also the other

2 pipes.  In this moment we were at the end of the job.

3 We were -- we had in operation only the four pipes.  So

4 the steam -- then the steam exited from the container

5 inside a pipe, inside a system of pipe, and run through

6 the place where the heat exchanger was.  The heat

7 exchanger exchanged heat between air and steam and cool

8 and the steam.

9      Q.    Is it the other side -- then if I'm looking

10 at Exhibit 17, is where the heat -- is where the steam

11 is exiting this container somewhere on the other side

12 of those pipes?

13      A.    You -- you -- you can see because this

14 photography does not take the area where there was the

15 bypass.

16      Q.    There was a bypass?

17      A.    Yes, sir.

18      Q.    Where would that --

19      A.    Between the number 17 and the number 16, you

20 have a hole.  So the number 16 is not a continuation of

21 the 17 because if I look at the 17 and I look at the

22 16, I have -- first I have to put the 17, and then I

23 have to put the 16 because, as you can see, the 17 has

24 the left side that is the end -- the left end of the

25 container -- looking at the container from the point of
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1 observation of this photography while the photograph in
2 number 16 shows us the right end of the container.
3      Q.    Uh-huh.
4      A.    But attention, between the 17 and the 16,
5 there is a piece of plant that has not been
6 photographed, you understand.
7      Q.    I understand.
8      A.    In that area there was the bypass.
9      Q.    Okay.  And I think we actually -- that's not

10 for this picture -- I've got pictures down the road,
11 but I just want to ask this before we take a break.
12      A.    No.  The number 18, you have to put the
13 number 18 to follow the logic at the left --
14            MR. ANNESSER:  Dr. Rossi, there is no
15      question.
16            THE WITNESS:  You are right and I am stupid.
17      I am very, very stupid.  I continue to make the
18      same mistake, and I don't know why.
19            MR. PACE:  Dr. Rossi, I'm just going to stop
20      you so that we can get to this and take a quick
21      break.  Let me just do this.  Exhibit 18.
22      (Thereupon, Photograph was marked for
23      identification as Defendant's Exhibit 18.)
24            THE WITNESS:  Okay.
25 BY MR. PACE:
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1      Q.    When we look at Exhibit 17, we can see in
2 the far left side tubing.
3      A.    Exactly.  There --
4      Q.    Exhibit 18 -- let me do this.
5      A.    Sorry.
6      Q.    Exhibit 18 is, in fact, the tubing that we
7 see on the far left in Exhibit 17?
8      A.    You are correct.
9      Q.    So that was the point you were just making.

10      A.    Yes.
11      Q.    This tubing is for inserting water, correct?
12      A.    No.
13      Q.    Okay.  So what is it for inserting?
14      A.    Nothing.
15      Q.    Nothing.  So these tubes -- who put these
16 tubes in?
17      A.    When you say tubes, you mean these hoses?
18      Q.    Yes, sir.
19      A.    Because if you say tube, I think to the
20 steam.
21      Q.    Correct.  I'm sorry.  Let me use the phrase
22 you are using.  Hoses.
23      A.    The hoses are emergency hoses connected with
24 the hydraulic, the hydraulic center of the factory in
25 case of overheating.  We never use them in all the year
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3  Q.   Sure.  Let's go through this again.  In
4 Exhibit 17 --
5 A. Yes.
6  Q.   -- the top pipe in that picture.
7  A.   The top pipe, number one, yes.
8  Q.   What you call number one.
9 A. Yes.

10 Q. You said what came in there was steam?
11 A. Came in where was steam?  Was full of steam.
12  Q.   What came in this pipe was steam?
13  A.   Yes, yes.  It was full of steam.
14  Q.   So somewhere the steam had to exit -- your
15 testimony now is that somewhere the steam had to exit
16 this container and go to -- and the heat at least from
17 the steam had to exit the container and be dissipated
18 or sent out of the warehouse; is that correct?
19 A. No.
20  Q.   Okay.  How would the steam be eliminated
21 from --
22  A.   With a heat exchanger.
23 Q. Let me.  If steam came into the container --
24  A.   The steam enters in the container, goes in
25 these four pipes.  In this phase we were using only

1 four pipes.  In some other phases we use also the other

2 pipes.  In this moment we were at the end of the job.

3 We were -- we had in operation only the four pipes.  So

4 the steam -- then the steam exited from the container

5 inside a pipe, inside a system of pipe, and run through

6 the place where the heat exchanger was.  The heat

7 exchanger exchanged heat between air and steam and cool

8 and the steam.
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1      A.    Yes, sir.

2      Q.    -- you would look at the numbers on -- for

3 what?  You would look at the number for the flow meter?

4      A.    Yes.

5      Q.    And you would write that down?

6      A.    Yes.

7      Q.    And you maintain that record?

8      A.    Yes.

9      Q.    And then you don't really look at a thermal

10 couple, right?  Would you look at the computer?  How do

11 you know what's on the thermal couple?

12      A.    Because there was a manual instrument to

13 read the thermal -- to read the thermal couple.

14      Q.    Okay.

15      A.    And so I just looked at it and wrote down

16 the number.

17      Q.    And so that's a hand-held device, right?

18      A.    Yes, sir.

19      Q.    And you would write down that number and you

20 kept that log?

21      A.    Yes.

22      Q.    And then there's a -- there's a pressure

23 meter.  Is it called --

24      A.    Yes, the manometer.

25      Q.    How many of those existed?
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1      A.    Two.
2      Q.    Two.  And did you ever take readings from
3 the pressure meters?
4      A.    Yes, now and again also there.  But I did
5 not write down because it was pretty much constant.
6 The pressure did not change basically, so I did not
7 take record.  I don't remember if I put also the --
8 also the pressure or not, but you will see.  If you
9 show me my blog I can tell you.  I don't remember.

10      Q.    So there's a book that has this that would
11 have -- let me see if I can.  Thank you, sir.  I'm
12 going to mark this as Exhibit 19.
13      (Thereupon, Spreadsheet was marked for
14      identification as Defendant's Exhibit 19.)
15            THE WITNESS:  Thank you.
16 BY MR. PACE:
17      Q.    This is a document that you produced in
18 discovery or that your lawyers produced in discovery.
19 Is this --
20            MR. ANNESSER:  Are you sure we produced
21      this?
22            MR. PACE:  You did.
23            MR. ANNESSER:  I don't see a Bates number on
24      it.  That's why I asked.
25            MR. PACE:  You produced this and made a
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1      file.  You didn't put a number on it.  In fact, I
2      think Chris is going to have to contact you guys
3      or we'll talk about it afterwards because I think
4      part of it is corrupted.  But we'll talk to
5      Dr. Rossi and find out if that's right or not
6      because it might not be.  That's what we are about
7      to find out.
8            THE WITNESS:  I don't -- which is your
9      question?

10 BY MR. PACE:
11      Q.    Do you recognize this spreadsheet?
12      A.    I am very sorry.  No, I don't.
13      Q.    Okay.
14      A.    I don't.  It is not mine.
15      Q.    Do you know whether Fulvio Fabiani tracked
16 when the -- when different parts of the plant were
17 working or not working or had to be shut down for short
18 periods?
19      A.    I don't know exactly what Fulvio Fabiani was
20 making because he worked for Industrial Heat, by the
21 way.  And he also had the task from Industrial Heat to
22 help me if I had the troubles with electric stuff, but
23 I know nothing about this work of his.
24      Q.    Let me make sure I'm clear.  What we are
25 looking at here on Exhibit 19 is a spreadsheet that
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1 contains certain data information.  This is not your
2 log of the information you collected?
3      A.    It's nothing to do with it, no.
4            MR. ANNESSER:  Object to the form.
5 BY MR. PACE:
6      Q.    And you don't know about -- there's also
7 comments here about when different units in the plant
8 were started or stopped?
9      A.    I don't remember.  I don't remember this

10 events because, you know, we had a lot of event there.
11 I don't remember.
12      Q.    Okay.  Let me ask you, did you maintain any
13 log or record of when units, when E-Cat units at the
14 plant were operating or not operating?
15      A.    I did, yes.
16      Q.    You did?
17      A.    Yes.
18      Q.    How was that maintained?
19      A.    Manually by me.  I did it manually.  When
20 such events -- this is the log I was talking before to
21 you.
22      Q.    I'm sorry.  You just said exhibit -- were
23 you talking about this -- it's a handwritten log?
24      A.    Yes.
25      Q.    Okay.  And in that handwritten log, if there
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 I'm
12 going to mark this as Exhibit 19.
13  (Thereupon, Spreadsheet was marked for
14  identification as Defendant's Exhibit 19.)
15  THE WITNESS:  Thank you.
16 BY MR. PACE:
17  Q.   This is a document that you produced in
18 discovery or that your lawyers produced in discovery.
19 Is this --
20  MR. ANNESSER:  Are you sure we produced
21 this?
22 MR. PACE:  You did.
23 nMR. ANNESSER:  I don't see a Bates number on
24  it.  That's why I asked.
25  MR. PACE:  You produced this and made a

1  file.  You didn't put a number on it.  In fact, I
2  think Chris is going to have to contact you guys
3 or we'll talk about it afterwards because I think
4  part of it is corrupted.  But we'll talk to
5  Dr. Rossi and find out if that's right or not
6  because it might not be.  That's what we are about
7 to find out.
8  THE WITNESS:  I don't -- which is your
9  question?

10 BY MR. PACE:
11  Q.   Do you recognize this spreadsheet?
12  A.   I am very sorry.  No, I don't.
13  Q.   Okay.
14 A. I don't.  It is not mine.
15  Q.   Do you know whether Fulvio Fabiani tracked
16 when the -- when different parts of the plant were

t17 working or not working or had to be shut down for short
18 periods?
19  A.   I don't know exactly what Fulvio Fabiani was
20 making because he worked for Industrial Heat, by the
21 way.  And he also had the task from Industrial Heat to
22 help me if I had the troubles with electric stuff, but
23 I know nothing about this work of his.
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1 steam from the --

2      A.    Which one, Counselor?

3      Q.    Actually, all three show the same pipe,

4 correct?

5      A.    No because --

6      Q.    They are different angles?

7      A.    -- here is also another one.

8      Q.    Let me do it -- I appreciate that.  In fact,

9 same thing on number 25 if you look at the bottom.  In

10 24, 25 and 26 --

11      A.    24, 25, and 26 they have the common

12 denominator that is the steam pipe.

13      Q.    And that's the silver encased piping?

14      A.    It is correct.

15      Q.    And that was designed to carry the steam

16 from the plant over to the JM Products container?

17      A.    Yes.

18            THE VIDEOGRAPHER:  We are at 7 minutes, sir.

19 BY MR. PACE:

20      Q.    And this pipe has been -- I'm sorry?

21      A.    It's okay.

22      Q.    This piping has now been taken down at the

23 Doral warehouse, correct?

24      A.    Yes.

25      Q.    Who took it down?
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1      A.    I did.
2      Q.    When?
3      A.    After the test, after the sealing of the
4 test.
5      Q.    Do you know -- was it immediately after, if
6 you know?
7      A.    I don't remember, but I --
8      Q.    Who assisted?
9      A.    Sorry.

10      Q.    Did anyone assist you in taking down the
11 piping?
12      A.    Can you repeat the question.
13      Q.    Yes.  It's kind of the last question.  Did
14 anyone assist you in taking down the piping?
15      A.    Yes.
16      Q.    Who?
17      A.    Contractors.
18      Q.    Do you know their names?
19      A.    No.
20            MR. PACE:  I think I've run out of time.
21            THE VIDEOGRAPHER:  Here marks the end of
22      videotape number eight and the deposition.  We are
23      going off the record at 7:25 p.m.
24      (Thereupon, the taking of the deposition was

      concluded at 7:25 p.m.  Signature and
25       formalities were not waived.)
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1 RE     : ROSSI v DARDEN

DEPO OF: ANDREA ROSSI
2 TAKEN  : 2-23-17
3
4                       EXCEPT FOR ANY CORRECTIONS

                      MADE ON THE ERRATA SHEET BY
5                       ME, I CERTIFY THIS IS A TRUE

                      AND ACCURATE TRANSCRIPT.
6                       FURTHER DEPONENT SAYETH NOT.
7                       ___________________________

                      ANDREA ROSSI
8
9

10 STATE OF FLORIDA    )
                    )  SS:

11 COUNTY OF           )
12
13           Sworn and subscribed to before me this
14           ___________ day of ________________ 2017.
15 PERSONALLY KNOWN ______ OR I.D.___________________
16
17

____________________________
18 Notary Public in and for

the State of Florida at Large.
19
20
21 My commission expires:
22
23
24
25
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25 Date                   ANDREA ROSSI
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3  Q.   Yes.  It's kind of the last question.  Did
14 anyone assist you in taking down the piping?
15 A. Yes.
16 Q. Who?
17 A. Contractors.
18  Q.   Do you know their names?
19 A. No.
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7           I, JANET BALDAUF, Registered Professional
8 Reporter, Florida Professional Reporter and Notary
9 Public in and for the State of Florida at Large,

10 certify that the witness, ANDREA ROSSI, personally
11 appeared before me on 2-23-17 and was duly sworn by
12 me.
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14 23rd day of February 2017.
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16
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17                   ___________________________________
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18                   Notary Public
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19
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22
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2
3           I, JANET BALDAUF, Registered Professional
4 Reporter and Florida Professional Reporter, certify
5 that I was authorized to and did stenographically
6 report the deposition of ANDREA ROSSI, the witness
7 herein on 2-23-17; that a review of the transcript
8 was requested; that the foregoing pages numbered
9 from 1 to 296 inclusive is a true and complete

10 record of my stenographic notes of the deposition by
11 said witness; and that this computer-assisted
12 transcript was prepared under my supervision.
13           I further certify that I am not a
14 relative, employee, attorney or counsel of any of
15 the parties, nor am I a relative or employee of any
16 of the parties' attorney or counsel connected with
17 the action.
18           DATED this 23rd day of February 2017.
19
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4

____________, 2017
5

ANDREA ROSSI
6 c/o JOHN W. ANNESSER, ESQUIRE

Perlman Bajandas Yevoli & Albright, P.L.
7 283 Catalonia Avenue, Suite 200

Coral Gables, Florida 33134
8
9

RE     : ROSSI v DARDEN
10 DEPO OF: ANDREA ROSSI

TAKEN  : 2-23-17
11 READ & SIGN BY:  Days

Attn:  ANDREA ROSSI:
12

This letter is to advise you that the transcript
13 of the deposition listed above is completed and

is available for reading and signing.
14

PLEASE CALL THE ABOVE NUMBER TO MAKE AN APPOINTMENT to
15 come to the Veritext office closest to you to read and

sign the transcript.  Our office hours are from 8:30
16 a.m. to 4:30 p.m., Monday through Friday.
17 IN THE EVENT OTHER ARRANGEMENTS ARE MADE, please send

us a list of any and all corrections, signed and
18 notarized, noting page and line numbers and the reason

for such changes, so we can furnish all counsel with a
19 copy of same.  If the reading and signing has not been

completed prior to the referenced date, we shall
20 conclude that you have waived the reading and signing

of the deposition
21 transcript.  Your prompt attention to this matter is

appreciated.
22

Sincerely,
23
24 JANET BALDAUF, RPR, FPR
25 cc: Counsel of Record
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4
5 __________, 2017
6 CHRISTOPHER R.J. PACE, ESQUIRE

Jones Day
7 600 Brickell Avenue, Suite 3300

Miami, Florida 33131
8

RE     : ROSSI v DARDEN
9 DEPO OF: ANDREA ROSSI

TAKEN  : 2-23-17
10 READ & SIGN BY:  30 Days
11

Dear Counsel:
12
13 The original transcript of the deposition listed

above is enclosed for your file.  The witness
14 did not waive reading and signing and has been

sent a letter notifying them to come in and read
15 and sign their deposition transcript.
16 The witness will be provided a copy of their

deposition transcript for reading in our office
17 should they come in to review the transcript, and

we will forward to you any corrections made by
18 the witness at that time, along with an original

signature page which should be attached to the
19 original transcript which is in your possession.
20
21 Sincerely,
22
23 JANET BALDAUF, RPR, FPR
24
25
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1                   THE WITNESS: I do.
2                   DIRECT EXAMINATION
3 BY MR. PACE:
4        Q.   Dr. Rossi, can you state your full name.
5        A.   Andrea Rossi.
6        Q.   And what's your present work address?
7        A.   1331 Lincoln Road, Miami Beach, Florida
8 33139.
9        Q.   Is that also your resident address?

10        A.   Yes.
11        Q.   Is it the same unit within the building
12 where you work and you reside?
13        A.   Yes.
14        Q.   Do you have -- you're here testifying
15 today as the representative of J.M. Products,
16 correct?
17        A.   Correct.
18        Q.   Do you have any formal title or position
19 within J.M. Products?
20        A.   Yes, I am the so to speak director, with
21 a small D.  So I am the scientific and technical
22 director of the plant that I have designed and
23 invented and -- but I do not have corporate tasks.
24        Q.   So let me ask my question again.  Do you
25 have any formal title within J.M. Products?

Page 7

1             Your answer is no, correct?
2        A.   I do not know what you mean by formal.
3        Q.   Fair enough.  Let me ask you, do you have
4 any title -- do you hold any position as an officer
5 or director of J.M. Products?
6        A.   When you mean director, what do you
7 mean?
8        Q.   Do you know what a director of a
9 corporation in the United States is?

10        A.   No.
11        Q.   Okay.  Do you know what a board of
12 directors for a corporation in the United States?
13        A.   Yes, I know what is a board of directors.
14        Q.   In this context, a director, I am
15 referring to a member of a board of directors.
16             So as to J.M. Products, are you a
17 corporate officer of J.M. Products?
18        A.   No.
19        Q.   Are you a member of the board of
20 directors of J.M. Products?
21        A.   No.
22        Q.   Okay.  When you just described yourself
23 as a director, small D, of J.M. Products, has anyone
24 ever given you that title?
25        A.   I gave it -- you know, I gave it to

Page 8

1 myself because discussing with the president,
2 attorney Johnson, we can see that I can be qualified
3 that way because I directed the plant.
4             For example, I am the person most
5 qualified to answer to the question put in your paper
6 upon which I am here now.
7        Q.   I understand.  And that's because you
8 control -- you control all aspects of J.M. Products,
9 correct?

10             MR. ARAN:  Objection to form.
11             THE WITNESS:  Sorry, I must ask you as
12      the other times to be so kind to speak a little
13      bit slow.  I understand perfectly English.
14 BY MR. PACE:
15        Q.   I will.  No, I sometimes ask --
16        A.   Just if you go fast I --
17        Q.   Fair enough.
18        A.   I don't get it.
19        Q.   You control all aspects of J.M. Products,
20 correct?
21             MR. ARAN:  Objection to form.
22             MR. CHAIKEN:  Object to form.
23             THE WITNESS:  Your -- your question is
24      correct in the measure of technical tasks.
25 BY MR. PACE:

Page 9

1        Q.   How about financial tasks, doesn't all
2 money -- isn't all the money that J.M. Products uses
3 to pay for any expenses it has come from either you
4 or Leonardo Corporation?
5        A.   But that was on the base of a contract
6 that -- of an agreement that there was between J.M.
7 and Leonardo Corporation and this agreement foresaw
8 that Leonardo Corporation was going to pay all the
9 bills and expenses for the day by day activity of

10 J.M. as a compensation for products that Leonardo
11 Corporation was going to buy from J.M.
12        Q.   So my question again, because you didn't
13 answer it.  You started with a but response.
14             All of the money for any expenses paid by
15 J.M. Products came from either you or Leonardo
16 Corporation; yes or no?
17        A.   I don't know if all the money paid by
18 J.M. came from Leonardo Corporation of me.
19        Q.   So let's go -- let's talk a little bit
20 about what you did to prepare to be the corporate
21 representative J.M. Products today because that's an
22 answer you should have, you should have prepared for,
23 so let's talk about this.
24             To prepare today to speak as the
25 corporate representative of J.M. Products with whom

3 (Pages 6 - 9)
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19  Q.   You control all aspects of J.M. Products,
20 correct?
21  MR. ARAN:  Objection to form.
22  MR. CHAIKEN:  Object to form.
23  THE WITNESS:  Your -- your question is
24 correct in the measure of technical tasks.
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1        Q.   If you will answer my question first.
2 What other documents -- you said reviewed your
3 technical documents.
4        A.   Yes.
5        Q.   What other documents did you review to
6 prepare?
7        A.   I was answering.  Another document that I
8 have gone through together with my attorney and the
9 attorney Johnson has been the one that you had in

10 your hands a few seconds ago.
11        Q.   Okay.  And what else?
12        A.   I don't remember else.
13        Q.   Well, you said you reviewed documents
14 relating to technical work that you performed.
15        A.   Yes, also.
16        Q.   Did you review any documents relating to
17 the financial records of J.M. Products?
18        A.   Can you kindly repeat the last?
19        Q.   Did you review any documents relating to
20 the financial operations of J.M. Products?
21        A.   What do you mean exactly by financial
22 operations?
23        Q.   Did you review the bank accounts of J.M.
24 Products?
25        A.   No.

Page 15

1        Q.   Did you review the bills of J.M.
2 Products?
3        A.   No.
4        Q.   Did you review the invoices of J.M.
5 Products?
6        A.   No.
7        Q.   Did you make any effort to determine how
8 J.M. Products has paid for expenses in the past?
9        A.   You know, for what concerns the expenses

10 that J.M. made related to the activity in Doral, I
11 know them perfectly because I did them as Leonardo
12 Corporation based on the agreement that there was
13 between J.M. and Leonardo Corporation.
14        Q.   That Leonardo --
15        A.   I reviewed those -- I reviewed those
16 documents, yes.
17        Q.   So I think some of this stemmed from you
18 providing a slightly different answer a little while
19 ago.
20             I asked -- well, maybe not.  Maybe I
21 shouldn't say this.  Are there any expenses that J.M.
22 Products has had in the past two years that are not
23 related to the Doral warehouse?
24             MR. ARAN:  Objection to form.
25             THE WITNESS:  Just one second.  I take

Page 16

1      the occasion also now, because I must repeat it,
2      because it's another -- that I have a problem, I
3      cannot swallow and so now and again you will see
4      me to cough in that --
5 BY MR. PACE:
6        Q.   Cup.
7        A.   This glass.  This is not lack of
8 respect.  I am sorry, I have to sometime cough inside
9 there because I cannot swallow.  I delayed my surgery

10 to be able to make this depositions because after
11 that surgery I will be several weeks without having
12 the possibility to talk.
13             So please excuse me, sometime you will
14 see me make this very bad gesture, but it's
15 necessary.  I'm sorry.  I am sorry.  Can you kindly
16 repeat your question?
17        Q.   Are you -- as the corporate
18 representative of J.M. Products are you aware of any
19 other source of funds that J.M. Products has had to
20 pay for its expenses, other than you and/or -- you,
21 Andrea Rossi and/or Leonardo Corporation?
22             MR. ARAN:  Objection to form.
23             THE WITNESS:  I have understood your
24      question.  I am aware only of the expenses that
25      J.M. made related to the activity in Doral.

Page 17

1             I am not aware of other expenses that
2      J.M. could have had.
3 BY MR. PACE:
4        Q.   As to -- but you haven't answered my
5 question, so let me ask my question again.
6             As to those expenses of which you are
7 aware, did either Andrea Rossi and/or Leonardo
8 Corporation pay for all those expenses?  It's a yes
9 or no answer.

10        A.   Yes.
11        Q.   All right.  We're going to go back here
12 just for a second, which is as to J.M. Products then
13 you, Andrea Rossi, controlled all technical and
14 product development activities of J.M. Products, to
15 the extent they existed, correct?
16        A.   Correct.
17        Q.   Either Andrea Rossi or Leonardo
18 Corporation provided all of the funds for any
19 expenses relating to the Doral location, correct?
20             MR. ARAN:  Objection to form.
21 BY MR. PACE:
22        Q.   Isn't that what you just answered?
23        A.   No, I have understood your question.  I
24 have just to focus the memory because I want to be
25 sure that what I answer is precise because there

5 (Pages 14 - 17)
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11  Q.   All right.  We're going to go back here
12 just for a second, which is as to J.M. Products then
13 you, Andrea Rossi, controlled all technical and

o14 product development activities of J.M. Products, to
15 the extent they existed, correct?
16 A.   Correct.
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1 been to the Doral warehouse?
2        A.   Wow.  Surely he has been there.  How many
3 times, as far as I can remember, I am not sure.  I
4 am -- you know, several times.  Maybe two, three,
5 something like that.  But honestly, I do not remember
6 enough well to answer.
7             For sure I have in my brain the image of
8 attorney Johnson inside the factory and in the
9 office.  I have this image in my mind, but I cannot

10 recollect how many times.
11        Q.   Understood.
12        A.   But not many.  Not many.
13        Q.   Not many.  So on a day-to-day basis you
14 are at the Doral warehouse, correct?
15        A.   Every day.
16        Q.   All right.  And any operations that are
17 occurring at the Doral warehouse on behalf of J.M.
18 Products, you are controlling?
19        A.   Absolutely.
20        Q.   And that has been so since J.M. Products
21 was formed, correct?
22        A.   It is correct.
23        Q.   All right.  So you, Andrea Rossi, control
24 all of the day-to-day activity of J.M. Products,
25 correct?

Page 23

1        A.   Correct.
2        Q.   You, Andrea Rossi, control Leonardo
3 Corporation, correct?
4        A.   Correct.
5        Q.   Leonardo Corporation pays all the
6 expenses of J.M. Products, correct?
7        A.   No.
8             MR. CHAIKEN:  Object to form.
9 BY MR. PACE:

10        Q.   What expenses does J.M. Products incur
11 that Leonardo does not pay?
12        A.   You are forgetting that I told you at the
13 beginning of this deposition that Leonardo paid the
14 expenses of J.M. as a compensation of the products --
15        Q.   But they are still paying it.  My
16 question was Leonardo pays for whatever reason -- you
17 can explain later the reason.
18             MR. ARAN:  Objection.  Let's not talk
19      over each other.
20 BY MR. PACE:
21        Q.   Fair enough, I am just asking a
22 question.  You can explain later why they paid it.
23        A.   Okay.
24        Q.   You can explain in the trial.  You can
25 explain it at some other context.

Page 24

1        A.   Okay.
2        Q.   My question was -- let's see if you can
3 answer my question though.  Because I thought we went
4 through this already.
5             You, as the corporate representative of
6 J.M. Products, are here to say -- to testify that the
7 only expenses of which you are aware of J.M. Products
8 were paid by Leonardo Corporation, correct?
9        A.   If we limit our description of the facts

10 to the action of paying the bills, yes.
11        Q.   Yes, sir.  I am --
12        A.   If we confine, yes.
13        Q.   We will get into the explanation of why
14 they paid but I am just trying to establish that you,
15 Andrea Rossi, ran the day-to-day operations of J.M.
16 Products, correct?
17        A.   Yes, it is correct.
18        Q.   You, Andrea Rossi, controlled Leonardo
19 Corporation, correct?
20        A.   Correct.
21        Q.   Leonardo Corporation paid for all the
22 day-to-day expenses of which you are aware for J.M.
23 Products, correct?
24        A.   Correct.
25        Q.   So there is -- the building -- the Doral

Page 25

1 warehouse where J.M. Products is located, that was
2 found by you, correct?
3        A.   Correct.
4        Q.   It was leased by Leonardo, correct?
5        A.   Correct.
6        Q.   J.M. Products subleased whatever
7 section -- whatever portion they used from Leonardo,
8 correct?
9        A.   Correct.

10        Q.   J.M. Products leased or contracted for or
11 received from Leonardo an employee?
12        A.   Can you kindly repeat the question?
13        Q.   Sure.  Who is Reinaldo Breto?
14        A.   Was the janitor -- well, janitor and
15 guardian of -- he was an employee of J.M.
16        Q.   He was an employee of J.M.
17             He was lent to J.M. by Leonardo
18 Corporation, correct?
19        A.   Yes, it is correct.
20        Q.   And that was your decision to loan Breto
21 from Leonardo to J.M. Products?
22        A.   Correct.
23        Q.   Okay.  And Mr. Breto acted under your
24 direction?
25        A.   Correct.  And not only under my

7 (Pages 22 - 25)
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6  Q.   All right.  And any operations that are
17 occurring at the Doral warehouse on behalf of J.M.
18 Products, you are controlling?
19  A.   Absolutely.
20 Q.   And that has been so since J.M. Products
21 was formed, correct?
22 A.   It is correct.
23  Q.   All right.  So you, Andrea Rossi, control
24 all of the day-to-day activity of J.M. Products,
25 correct?

1 A.   Correct.
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1 ceased all business operations that you, as the
2 corporate representative of J.M. Products are
3 aware -- let me start.  That was a horrible
4 question.
5             Sometime in 2016 J.M. Products stopped
6 its business operations at the Doral location?
7        A.   Yes.
8        Q.   I want to see if I can narrow it down
9 when.

10             It was before the lawsuit was filed at
11 the beginning of April of 2016, correct?
12        A.   Correct.
13        Q.   It was after you met with Tom Darden in
14 Miami, which was in January of 2016, correct?
15        A.   Yes.  You mean the meeting with the
16 attorneys?
17        Q.   Yes.
18        A.   After that.
19        Q.   I'm sorry, that's a good point.  You met
20 Tom Darden at a law office in Miami in January of
21 2016, correct?
22        A.   Yes.
23        Q.   Okay.  So it was after that meeting.
24 Fabio Penon was here in Miami and was at the Doral
25 warehouse on at least the 16th and 17th of February

Page 79

1 of 2016.
2             Was J.M. Products still operating at that
3 time at the Doral warehouse?
4        A.   Yes.
5        Q.   All right.  So now we have narrowed it
6 further.  So now we have gotten to sometime after
7 February 17 of 2016, but before the very beginning of
8 April of 2016 J.M. Products ceased its operations?
9        A.   Yes.

10        Q.   That was a decision that was made by you,
11 correct?
12        A.   No, that was a decision that has been
13 made by the owner of J.M..
14        Q.   And when you say the owner, do you mean
15 Di Giovanni?
16        A.   Yes.
17        Q.   Is this -- was this a decision that was
18 made -- I'm trying to remember here.
19             Was this made at a meeting that you had
20 with Henry Johnson and Di Giovanni?
21        A.   I don't recall exactly this.  I don't
22 recall exactly this.
23        Q.   Once the operations were -- once the
24 business operations of J.M. Products ended sometime
25 between mid February and the very, very beginning of
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1 April 2016, what happened to -- what happened, for
2 example, to Jim Bass?  Jim Bass then became an
3 employee or a consultant for Leonardo?
4        A.   Immediately after, yes, Jim Bass of
5 course has been dismissed from J.M., and I asked to
6 Jim Bass, because -- because he was very good, I
7 asked to Jim Bass to go ahead for Leonardo
8 Corporation in the study of the robotization system.
9        Q.   I apologize.  I was sipping water

10 literally when you gave the last answer.  Did you say
11 the robotic system?
12        A.   Yes, I asked to the -- to the company of
13 Jim Bass that was -- I don't recall the name now.
14             But I asked to continue to be a
15 consultant of Leonardo Corporation because it would
16 have been a pity to throw away a study that had been
17 started at that point that is a very interesting
18 technology related not to the one megawatt plant but
19 to the technology of J.M. that is in development.
20        Q.   The technology of J.M., is that then
21 something that Leonardo acquired or is that still --
22 whatever that technology is it's still owned by J.M.
23 Products?
24        A.   No, the technology is still owned by J.M.
25 Products.
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1        Q.   But Leonardo is furthering the
2 development of that technology?
3        A.   Yes, because not for J.M. Products but
4 for the European company we are in contact through
5 Di Giovanni, we're going to develop this business.
6        Q.   What is the European company?
7        A.   It is a company in theory.  This is an
8 initiative that has to be still made.
9        Q.   I'm sorry, I think I misunderstood.  A

10 company in its infancy, is that what you said?
11        A.   No, in theory, in the making.
12        Q.   Okay.  In theory, I'm sorry.
13        A.   In theory, yes.  Sorry, it's a Latin
14 expression.  I'm sorry for use.
15        Q.   So it's --
16        A.   Excuse me.
17        Q.   The European company hasn't been formed,
18 but what you are discussing with Di Giovanni is
19 forming that company in the future?
20        A.   Yes, sir.
21        Q.   All right.  Let me come back here to J.M.
22 Products.  After J.M. Products was -- after its
23 business operations were closed in Doral, which we
24 have established is sometime between late February
25 and the very beginning of April of 2016, the
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21  Q.   All right.  Let me come back here to J.M.
22 Products.  After J.M. Products was -- after its
23 business operations were closed in Doral, which we
24 have established is sometime between late February
25 and the very beginning of April of 2016, the
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1 pipeline -- the pipes that were connecting the 1MW
2 plant on the Leonardo side of the warehouse to the
3 container, the kind of black box container on the
4 J.M. Products side of the warehouse, those pipes were
5 removed at some point, correct?
6        A.   Correct.
7        Q.   That was after the business of J.M.
8 Products closed?
9        A.   Yes.

10        Q.   That was shortly after the business of
11 J.M. Products closed?
12        A.   Yes.
13        Q.   That was at your direction?
14        A.   Yes.
15        Q.   And those -- this might help us for
16 clarity sake.  As you probably noticed through these
17 various depositions I sometimes like having
18 pictures.  They help make things a little more
19 clearer for me.
20        A.   Sure.
21        Q.   So I am going to mark here as Exhibit 4.
22             (The document referred to was thereupon
23 marked Deposition Exhibit 4 for Identification, a
24 copy of which is attached hereto.)
25 BY MR. PACE:
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1        Q.   Actually, you know what, I am going to
2 ask you a question about Exhibit 3, just so we get
3 that out of the way.  I just realized I didn't
4 actually --
5        A.   I have Exhibit 4 here.
6        Q.   Yeah.  I want to ask you -- I am going to
7 go back, only because I realized I didn't actually
8 get an answer to my question.  I just want to end it,
9 get the answer and then we can move on.

10        A.   Okay.
11        Q.   So at least for part of the second year
12 of this sublease that is Exhibit 3 --
13        A.   Yeah.
14        Q.  -- J.M. Products was operating at the
15 Doral location, correct?  At least from September
16 2015 until early 2016?
17        A.   Yes.  Independently from this lease
18 contract J.M. left the area very short time after the
19 closing of the plants, so automatically this expired.
20        Q.   I understand what you're saying.  I'm
21 just asking the question of you testified earlier
22 that there was no funds sent from J.M. Products to
23 Leonardo to pay for the first year's rent.
24        A.   Yes.
25        Q.   I just want to ask the question, there
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1 was also no funds sent from J.M. Products to Leonardo
2 to pay for the second year's rent?
3        A.   Correct.
4        Q.   I just wanted to close the loop.  Now we
5 can go to our new exhibit.
6             So Exhibit 4 shows -- too much paper.
7 Exhibit 4 shows the inside of the Doral warehouse,
8 correct?
9        A.   Yes, sir.

10        Q.   What we see there is a -- in silver what
11 we see there is a pipe wrapped in insulation,
12 correct?
13        A.   Yes.
14        Q.   That pipe was removed sometime after
15 February -- after the middle of February of 2016, but
16 before the beginning of April of 2016, correct?
17        A.   Yes.
18        Q.   All right.  And that pipe was removed at
19 your direction, correct?
20        A.   Yes.
21        Q.   And the pipe that was contained within
22 that insulation was then put to some other use by
23 you; is that correct?
24        A.   Yes.
25        Q.   And was the insulation discarded?

Page 85

1        A.   Yes.
2        Q.   Okay.  The -- what was the use that you
3 put the pipe to?
4        A.   That is related to a technology not
5 related to the technology of the litigation and it's
6 covered by industrial secret.
7        Q.   I'm sorry, the last one was industrial
8 secret?
9        A.   Secret, yes.

10        Q.   Let me ask you again.  I am not asking
11 for details on the underlying technology.  I am just
12 asking what did you do with the pipe?  You put it to
13 some other use?
14        A.   Yes.
15        Q.   What kind of use?  You don't have to give
16 me great details, but what kind of use?  Let me
17 rephrase.
18             Where is it now?  Where is the pipe now?
19        A.   Inside the plant.
20        Q.   All right.  And the pipe is now being
21 used in another device inside the plant?
22        A.   Yes, sir.
23        Q.   And this pipe being used in this other
24 device is carrying fluids through the device, without
25 getting into the details of what those fluids are?
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1 pipeline -- the pipes that were connecting the 1MW
2 plant on the Leonardo side of the warehouse to the
3 container, the kind of black box container on the
4 J.M. Products side of the warehouse, those pipes were
5 removed at some point, correct?
6 A.   Correct.
7 Q.   That was after the business of J.M.
8 Products closed?
9 A.   Yes.

10  Q.   That was shortly after the business of
11 J.M. Products closed?
12 A.   Yes.
13  Q.   That was at your direction?
14 A.   Yes. 14  Q.   That pipe was removed sometime after

15 February -- after the middle of February of 2016, but
16 before the beginning of April of 2016, correct?
17 A.   Yes.

Case 1:16-cv-21199-CMA   Document 285-6   Entered on FLSD Docket 05/04/2017   Page 6 of 18



CONFIDENTIAL TRANSCRIPT

Page 114

1      instruct him not to answer.
2 BY MR. PACE:
3        Q.   And Dr. Rossi, you are going to follow
4 that instruction?
5        A.   Yes.
6        Q.   I want to start off talking a little bit
7 about the heat exchanger we were discussing earlier
8 today.  I want to start by just laying a little bit
9 of groundwork.

10             (The document referred to was thereupon
11 marked Deposition Exhibit 8 for Identification, a
12 copy of which is attached hereto.)
13 BY MR. PACE:
14        Q.   I am handing you what is marked as
15 Deposition Exhibit 8.
16             Do you recognize Exhibit 8 as a picture
17 of the Doral warehouse taken from the Leonardo side
18 of that warehouse?
19        A.   Yes.
20        Q.   All right.  Can you tell just by looking
21 at the picture any time period when it was taken?
22        A.   After -- I can take that this has been
23 taken after the closing of the plants.
24        Q.   After the closing.  Now, you just said
25 plants.  So let's just make sure we're defining that
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1 correctly or we're on the same page.  Sorry, I
2 shouldn't say defining correctly.  That we're on the
3 same page.
4             Plants means -- ones of those plants is
5 the -- is the E-Cat plant by Leonardo, correct?
6        A.   Yes, it is correct.
7        Q.   And this picture that we have as Exhibit
8 8, that's reflected in the small piece of the red
9 container that we can see on the right-hand side of

10 the picture?
11        A.   Yes, it is correct.
12        Q.   All right.  And the other plant is the
13 J.M. Products plant and that we can see in this
14 picture is the -- the top of the black box that we
15 see on the right-hand side of the picture; is that
16 correct?
17        A.   Yes, it is correct.
18        Q.   All right.  Between those two plants --
19 I'm sorry, I may sometimes call them containers
20 instead of plants.  Is that okay with you?
21        A.   No problem.
22        Q.   That's because both of these, the E-Cat
23 plant -- yeah, the E-Cat plant is in like a shipping
24 container; is that correct?
25        A.   Yes, the red shipping container.
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1        Q.   And the J.M. Products plant is also in a
2 shipping container that is just wrapped in
3 insulation?
4        A.   Yes, sir.
5        Q.   So the black we see there is actually the
6 insulation?
7        A.   Yes, sir.
8        Q.   All right.  And between the two is a --
9 is a gray wall that looks like it's probably in the

10 range of, you know, six, seven feet high.  Is there a
11 name you are comfortable referring to that wall?
12        A.   Absolutely, okay.
13        Q.   As contrasting the large walls that go up
14 to the roof in this warehouse, what can we call this
15 small wall?  Can we call it a dividing wall?
16        A.   Very good.
17        Q.   Okay.  So there is a dividing wall
18 between the Leonardo container and the J.M. Products
19 container?
20        A.   It is correct.
21        Q.   And you said that this picture was --
22 what you can conclude from this picture in terms of
23 timing is it was taken after the operations of J.M.
24 Products had ended.
25             Why -- what about this picture shows that
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1 to you?
2        A.   Because there is not the steam pipe.
3 From this perspective we should necessarily see
4 between the red container that is in the right of
5 this photography and the black container that looms
6 up on the top of the dividing wall at the left of the
7 red ship container.  We should see the pipe of the
8 steam that brought -- that conveyed the steam
9 produced in the red container that is the E-Cat, to

10 the black container that is the J.M. plant.  Here is
11 not that pipe and obviously the plants were not in
12 operation.
13        Q.   I am going to mark here as actually
14 Exhibit 9 and 10, because we're going to have one --
15 I am going to start with 9, and 10 is going to be the
16 exact same version but I am going to let you draw on
17 10, which is why I am doing the difference, the
18 distinction.
19             (The document referred to was thereupon
20 marked Deposition Exhibit 9 for Identification, a
21 copy of which is attached hereto.)
22             (The document referred to was thereupon
23 marked Deposition Exhibit 10 for Identification, a
24 copy of which is attached hereto.)
25 BY MR. PACE:
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14  Q.   I am handing you what is marked as
15 Deposition Exhibit 8.
16  Do you recognize Exhibit 8 as a picture
17 of the Doral warehouse taken from the Leonardo side
18 of that warehouse?
19 A.   Yes.
20  Q.   All right.  Can you tell just by looking
21 at the picture any time period when it was taken?
22 A.   After -- I can take that this has been
23 taken after the closing of the plants.
24  Q.   After the closing.  Now, you just said
25 plants.  So let's just make sure we're defining that

1 correctly or we're on the same page.  Sorry, I
2 shouldn't say defining correctly.  That we're on the
3 same page.
4  Plants means -- ones of those plants is
5 the -- is the E-Cat plant by Leonardo, correct?
6 A.   Yes, it is correct.
7  Q.   And this picture that we have as Exhibit
8 8, that's reflected in the small piece of the red
9 container that we can see on the right-hand side of

10 the picture?
11 A.   Yes, it is correct.
12  Q.   All right.  And the other plant is the
13 J.M. Products plant and that we can see in this
14 picture is the -- the top of the black box that we
15 see on the right-hand side of the picture; is that
16 correct?
17 A.   Yes, it is correct.
18  Q.   All right.  Between those two plants --
19 I'm sorry, I may sometimes call them containers
20 instead of plants.  Is that okay with you?
21  A.   No problem.
22 Q.   That's because both of these, the E-Cat
23 plant -- yeah, the E-Cat plant is in like a shipping
24 container; is that correct?
25  A.   Yes, the red shipping container.

1  Q.   And the J.M. Products plant is also in a
2 shipping container that is just wrapped in
3 insulation?
4 A.   Yes, sir.
5  Q.   So the black we see there is actually the
6 insulation?
7 A.   Yes, sir.
8  Q.   All right.  And between the two is a --
9 is a gray wall that looks like it's probably in the

10 range of, you know, six, seven feet high.  Is there a
11 name you are comfortable referring to that wall?
12  A.   Absolutely, okay.
13  Q.   As contrasting the large walls that go up
14 to the roof in this warehouse, what can we call this
15 small wall?  Can we call it a dividing wall?
16  A.   Very good.
17  Q.   Okay.  So there is a dividing wall
18 between the Leonardo container and the J.M. Products
19 container?
20 A.   It is correct.
21  Q.   And you said that this picture was --
22 what you can conclude from this picture in terms of
23 timing is it was taken after the operations of J.M.
24 Products had ended.
25  Why -- what about this picture shows that

1 to you?
2  A.   Because there is not the steam pipe.
3 From this perspective we should necessarily see
4 between the red container that is in the right of
5 this photography and the black container that looms
6 up on the top of the dividing wall at the left of the
7 red ship container.  We should see the pipe of the
8 steam that brought -- that conveyed the steam
9 produced in the red container that is the E-Cat, to

10 the black container that is the J.M. plant.  Here is
11 not that pipe and obviously the plants were not in
12 operation.
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1        Q.   Handing you what's marked as Exhibit 9
2 and 10.  Actually, give one each to everybody because
3 I've got a couple of extra in case any get messed
4 up.
5             One of these I am going to ask, the
6 Exhibit 9, that we not draw on and then Exhibit 10 I
7 am going to let you draw on.  This is by no means to
8 scale.  I am not trying to claim it's to scale.
9        A.   Okay.

10        Q.   What I have tried to do is kind of create
11 a simple diagram that has -- it's almost like an
12 overview of the Doral warehouse.
13             It doesn't have everything in it but it's
14 meant to show that there is a portion of the Doral
15 warehouse that is for J.M. Products, that's the
16 square that is the upper right corner of this diagram
17 and then there is the area where Leonardo was
18 operating, which is the bottom part of the Exhibit
19 9.
20             I tried to draw in the little hallway we
21 see in Exhibit 8 that takes you back to the bathroom
22 in the back and then I put a box in here to represent
23 the J.M. Products plant.
24        A.   Okay.
25        Q.   Again, not drawn to scale, but is that
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1 position wise roughly correct?
2        A.   Yes, but I do not -- sorry, I miss the
3 difference between the Exhibit 9 and the Exhibit 10.
4        Q.   Absolutely none.
5        A.   They look absolutely the same.
6        Q.   They are the exact same.
7        A.   Okay.
8        Q.   The reason I gave you both of them is I
9 want you then to put Exhibit 9 to the side because

10 that way we know if you draw on Exhibit 10, we will
11 be able to show the difference --
12        A.   I understand.
13        Q.  -- here is what Dr. Rossi drew because
14 look at the difference between 9 and 10.  So let's
15 take 9 away from you so that you don't have an
16 incentive to draw on 9.  We will just put it under
17 the pile, but we're not taking it away.
18        A.   Okay.
19        Q.   I actually -- if we need additional ones
20 I actually have a few extra copies, we can create
21 additional exhibits.
22             I want to talk to you -- if you can keep
23 Exhibit 10 with you, I want to see if I can set
24 something up here.  I am going to give you pictures
25 you have seen before in a second.  I am going to mark
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1 here as Exhibit 11 and 12.
2             (The document referred to was thereupon
3 marked Deposition Exhibit 11 for Identification, a
4 copy of which is attached hereto.)
5             (The document referred to was thereupon
6 marked Deposition Exhibit 12 for Identification, a
7 copy of which is attached hereto.)
8 BY MR. PACE:
9        Q.   This is getting a little on the

10 interactive side.  This is Exhibit 11.
11        A.   Thank you.
12        Q.   This is Exhibit 12.  You have seen each
13 of these photographs before fairly recently?
14        A.   Yes, I have seen these photographies
15 during my -- I think my first deposition or the
16 second.  I don't remember exactly.  One of the two.
17        Q.   Right.  It might even have been both.  I
18 don't remember now either.
19        A.   Yeah.
20        Q.   These are pictures of the inside of what
21 you have identified as the J.M. Products plant or
22 container, correct?
23        A.   Yes, it is correct.
24        Q.   And if I understand it correctly, if we
25 put these pictures side by side, if you put Exhibit
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1 11 to your left and Exhibit 12 to your right, that
2 kind of -- that's the way they would appear in the
3 container, correct?
4             If you came into the container from the
5 door we see in Exhibit 11, you would see these pipes
6 in Exhibit 11 closest to that door, and then as you
7 kept looking down or walking down the container, you
8 would then see the equipment that is shown in Exhibit
9 12?

10        A.   No.
11        Q.   Can you explain to me how I got that
12 wrong?
13        A.   Here is a missing -- there is a gap.
14        Q.   There is a gap between them?
15        A.   Yes, between 11 and the 12 you should
16 need an 11-B because as you can really see, you can
17 easily see, they don't combine.
18        Q.   Right.  I'm sorry, I wasn't trying to say
19 that and you said that previously, so let me just do
20 this again.
21             Which is, if you came in the door that we
22 see on the left side of Exhibit 11 --
23        A.   Okay.  That's the entrance, okay.
24        Q.   The first thing you would see are these
25 pipes that are shown in Exhibit 11?
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9  Q.   This is getting a little on the
10 interactive side.  This is Exhibit 11.
11  A.   Thank you.
12 Q.   This is Exhibit 12.  You have seen each
13 of these photographs before fairly recently?
14  A.   Yes, I have seen these photographies
15 during my -- I think my first deposition or the

.16 second.  I don't remember exactly.  One of the two
17  Q.   Right.  It might even have been both.  I
18 don't remember now either.
19 A.   Yeah.
20  Q.   These are pictures of the inside of what
21 you have identified as the J.M. Products plant or
22 container, correct?
23 A.   Yes, it is correct.
24  Q.   And if I understand it correctly, if we
25 put these pictures side by side, if you put Exhibit

1 11 to your left and Exhibit 12 to your right, that
2 kind of -- that's the way they would appear in the
3 container, correct?
4  If you came into the container from the
5 door we see in Exhibit 11, you would see these pipes
6 in Exhibit 11 closest to that door, and then as you
7 kept looking down or walking down the container, you
8 would then see the equipment that is shown in Exhibit
9 12?

10 A.   No.
11  Q.   Can you explain to me how I got that
12 wrong?
13  A.   Here is a missing -- there is a gap.
14  Q.   There is a gap between them?
15  A.   Yes, between 11 and the 12 you should
16 need an 11-B because as you can really see, you can
17 easily see, they don't combine.
18  Q.   Right.  I'm sorry, I wasn't trying to say
19 that and you said that previously, so let me just do
20 this again.
21  Which is, if you came in the door that we
22 see on the left side of Exhibit 11 --
23  A.   Okay.  That's the entrance, okay.
24  Q.   The first thing you would see are these
25 pipes that are shown in Exhibit 11?
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1        A.   Yes, it is correct.
2        Q.   Then you would see some additional space
3 and additional equipment in between the picture in
4 Exhibit 11 and the picture in Exhibit 12?
5        A.   Correct.
6        Q.   And then on the far side of the container
7 you would see the equipment we see in Exhibit 12?
8        A.   Yes, it is correct.
9        Q.   Okay.  At the top of Exhibit 12 we see a

10 pipe that's got some blue and looks like silver tape
11 around it; is that correct?
12        A.   You mean this?
13        Q.   Yes, a tan colored pipe.
14        A.   Yes, it is correct.
15        Q.   That pipe is carrying the heated fluid
16 from the Leonardo plant over -- into the J.M.
17 Products plant, correct?
18        A.   Correct.
19        Q.   And that -- is that the same pipe as the
20 one we see on the top of Exhibit 11?  Recognizing
21 there is a gap between them.
22        A.   Yes, there is a gap between them and --
23 yes.  In any case, yes.
24        Q.   Okay.  And you're familiar with the
25 equipment that was in the J.M. Products container
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1 from your work for J.M. Products, correct?
2        A.   Yes.
3        Q.   Okay.  I'm just making sure that you're
4 knowledgeable about what we're looking at here.
5        A.   I am.
6        Q.   Okay.  So looking at Exhibit 11, the way
7 this system operated, the heated fluid coming from
8 Leonardo -- coming from the E-Cat container would
9 flow into these pipes, the first four pipes that we

10 see here on Exhibit 11, the top four pipes we see on
11 Exhibit 11?
12        A.   The insulated pipes, yes.
13        Q.   And I believe your testimony was very
14 clear that that's steam that's coming through those
15 pipes, correct?
16        A.   Yes, sir.
17        Q.   And so it remains steam as it's going
18 through these four pipes?
19        A.   Yes, sir.
20        Q.   And then between Exhibit 11 and Exhibit
21 12 there is a -- we will get into more detail on it
22 but there is a mechanism in place to carry the heated
23 fluid out of the container -- out of the J.M.
24 Products container to a heat exchanger; is that
25 correct?
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1        A.   Yes, there is a bypass.
2        Q.   There is a bypass, okay.
3        A.   Yes.
4        Q.   And then after the heated fluid goes into
5 the heat exchanger, it comes back as cooled fluid?
6        A.   The cold fluid, yes.
7        Q.   The cold fluid.  And it comes into the
8 pipe that we see on Exhibit 12, which is the -- it
9 looks like it's a pipe wrapped in white insulation

10 with some tan tape on it?
11        A.   Yes.
12        Q.   Okay.  And, I'm sorry, just to be clear,
13 it comes into this pipe somewhere on -- outside of
14 the image, but on the left-hand side of Exhibit 12?
15        A.   Can you repeat?
16        Q.   Yes.  When the -- when the cold fluid
17 comes back into the container after it has gone
18 through the heat exchanger, it would come into the
19 pipe that is wrapped in white insulation with tan
20 tape somewhere on the left-hand side of Exhibit 12,
21 or what's not seen on the left-hand side of Exhibit
22 12?
23        A.   Yes, it is -- yes, relatively cold.
24 Relatively respect the steam, because it was still
25 warm, but yes.
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1        Q.   Then it would flow through this pipe
2 that's covered in white insulation and tan tape out
3 through the -- what we see here on the right-hand
4 side of Exhibit 12?
5        A.   Uh-huh.
6        Q.   And that would then flow back to the
7 Leonardo side of the Doral warehouse?
8        A.   Yes.
9        Q.   Okay.  Just so I understand also, then I

10 want to talk about our diagram that's Exhibit 10.
11             Just so I understand, the heat -- the
12 bypass that you referenced, the bypass goes out
13 the -- how does the bypass carry the steam out from
14 the J.M. Products -- out from the J.M. Products
15 container?  Is there a device that pushes the steam
16 out or does it just flow naturally?
17        A.   I did not understand the question.
18        Q.   It was not a very good question by me.
19 You testified that between Exhibit 11 and Exhibit 12
20 there is a -- there is a bypass and that takes the
21 steam over to the heat exchanger, correct?
22        A.   Yes.
23        Q.   All right.  What does that bypass look
24 like?
25        A.   A bypass is -- is a sort of a Y.  So
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1 A.   Yes, it is correct.
2  Q.   Then you would see some additional space
3 and additional equipment in between the picture in
4 Exhibit 11 and the picture in Exhibit 12?
5 A.   Correct.
6 Q.   And then on the far side of the container
7 you would see the equipment we see in Exhibit 12?
8 A.   Yes, it is correct.
9  Q.   Okay.  At the top of Exhibit 12 we see a

10 pipe that's got some blue and looks like silver tape
11 around it; is that correct?
12 A.   You mean this?
13  Q.   Yes, a tan colored pipe.
14 A.   Yes, it is correct.
15  Q.   That pipe is carrying the heated fluid
16 from the Leonardo plant over -- into the J.M.
17 Products plant, correct?
18 A.   Correct.
19  Q.   And that -- is that the same pipe as the
20 one we see on the top of Exhibit 11?  Recognizing
21 there is a gap between them.
22  A.   Yes, there is a gap between them and --
23 yes.  In any case, yes.
24  Q.   Okay.  And you're familiar with the
25 equipment that was in the J.M. Products container

1 from your work for J.M. Products, correct?
2 A.   Yes.
3  Q.   Okay.  I'm just making sure that you're
4 knowledgeable about what we're looking at here.
5 A.   I am.
6  Q.   Okay.  So looking at Exhibit 11, the way
7 this system operated, the heated fluid coming from
8 Leonardo -- coming from the E-Cat container would
9 flow into these pipes, the first four pipes that we

10 see here on Exhibit 11, the top four pipes we see on
11 Exhibit 11?
12  A.   The insulated pipes, yes.
13  Q.   And I believe your testimony was very
14 clear that that's steam that's coming through those
15 pipes, correct?
16 A.   Yes, sir.
17  Q.   And so it remains steam as it's going
18 through these four pipes?
19 A.   Yes, sir.
20 Q.   And then between Exhibit 11 and Exhibit
21 12 there is a -- we will get into more detail on it
22 but there is a mechanism in place to carry the heated
23 fluid out of the container -- out of the J.M.
24 Products container to a heat exchanger; is that
25 correct?

1  A.   Yes, there is a bypass.
2  Q.   There is a bypass, okay.
3 A.   Yes.
4  Q.   And then after the heated fluid goes into
5 the heat exchanger, it comes back as cooled fluid?
6  A.   The cold fluid, yes.
7 Q.   The cold fluid.  And it comes into the
8 pipe that we see on Exhibit 12, which is the -- it
9 looks like it's a pipe wrapped in white insulation

10 with some tan tape on it?
11 A.   Yes.
12  Q.   Okay.  And, I'm sorry, just to be clear,
13 it comes into this pipe somewhere on -- outside of
14 the image, but on the left-hand side of Exhibit 12?
15 A.   Can you repeat?
16 Q.   Yes.  When the -- when the cold fluid
17 comes back into the container after it has gone
18 through the heat exchanger, it would come into the
19 pipe that is wrapped in white insulation with tan
20 tape somewhere on the left-hand side of Exhibit 12,
21 or what's not seen on the left-hand side of Exhibit
22 12?
23  A.   Yes, it is -- yes, relatively cold.
24 Relatively respect the steam, because it was still
25 warm, but yes.
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1 was an experiment.  And so I put the things in a way
2 that I could have wheels in my hands.
3             The famous violin, I wanted to play any
4 cord, any possible cord to have any possible tuning.
5 So I could -- I could modulate the amount of steam
6 that I was sending inside this.  Why these pipes are
7 insulated while, for example, this area was designed
8 to cool down in some particular cases?
9             When I put insulating means I need heat.

10 So why I needed heat here?  Because inside here I had
11 the reactors.  I needed the heat here.  How much
12 heat, I did not know.  I did not know.  So basically
13 I have made so that I could regulate.
14        Q.   Can we be clear for the record, what you
15 were just talking about was Exhibit 11?
16        A.   Yes.
17        Q.   You are talking about the pipes we see in
18 Exhibit 11?
19        A.   Yes, sir.
20        Q.   Just doing it for the record.
21        A.   This one.
22        Q.   Understood.
23        A.   So regulating this bypass, because the
24 bypass as I -- which this kind of bypass is called --
25 in the jargon of this kind of technology it's called
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1 a butterfly.  Why butterfly?  Because it is like a
2 wing.  It is like a wing.
3             When you turn the wing in one sense it
4 closes the pipe.  You turn it 90 degrees in the
5 other -- you turn it clockwise, for example, it
6 becomes open.  You turn it counterclockwise, it
7 becomes closed.
8             Being a wing, it call it butterfly.  So
9 we had a butterfly here and butterfly here, so that

10 we could modulate the steam.  Why we foresaw a
11 powerful heat exchanger at the end?  Because I did
12 not know how much heat I was going to consume, but I
13 knew that I had to produce one megawatt power per
14 hour for the performance test, so at that point I
15 made that system.  And foreseeing that the excess
16 heat were going to be dumped in the -- dump heat in
17 our jargon means to cool down without work, just to
18 cool down.  And this is it.
19        Q.   And so the first bypass, what you have
20 labeled as BP-1 --
21        A.   Yeah.
22        Q.  -- it would take the heated fluid from the
23 pipe over to the exact same -- over to the same
24 piping that is -- that is bypassed -- that bypass 2
25 led into?
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1        A.   Yes.
2        Q.   Then from there they would run against
3 the far -- run against the wall to what I am calling
4 the back of the warehouse?  I don't know if you call
5 it the back or the front of the warehouse.  The part
6 of the warehouse where the second story was?
7        A.   Correct.
8        Q.   Okay.
9        A.   Sorry.

10        Q.   Who purchased the butterfly bypasses?
11        A.   No, we did it.  We did it.
12        Q.   You created it yourself?
13        A.   Yes, because it is just -- please
14 remember that I have very big experience in making
15 this kind of stuff because I started when I was 22
16 years old to make incinerators with heat recovery,
17 manufacturing them in my factory.  In fact, also
18 manufacturing using also my hands.
19             I had 20 years of experience in that
20 plant.  A butterfly valve can be easily made with
21 very few money.  It's just a pipe with a disk inside,
22 a shaft in the middle and outside a lever to maneuver
23 it counterclockwise or clockwise, and that is a
24 butterfly.
25        Q.   I understand.
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1        A.   If you buy a butterfly you spend $5,000.
2 If I make a butterfly for you it cost $100.
3        Q.   Understood.  You may have been kind of
4 using the royal plural, but you said we made the
5 butterfly pass.
6        A.   Yes.
7        Q.   Did you make it or did you make it with
8 somebody else?
9        A.   I needed the help of some contractor.

10        Q.   Do you know the name of that contractor?
11        A.   No, I don't remember because as I told
12 you in a former deposition of mine I don't remember
13 it's the first or the second, I used -- there was --
14 there were always around contractors in that area.
15             Also because under my direction it's easy
16 because it's just a matter of cutting and welding,
17 so.
18        Q.   Would you do any of the cutting and
19 welding?
20        A.   No, I did not cutting and welding with my
21 hands specifically.  I am able to but I did not.
22        Q.   Right.  I didn't think so.  So the
23 contractor was the person who did the cutting and
24 welding.  And the equipment used for the cutting and
25 welding, was that equipment that the contractor
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10  Q.   Who purchased the butterfly bypasses?
11 A.   No, we did it.  We did it.
12  Q.   You created it yourself?
13  A.   Yes, because it is just -- please
14 remember that I have very big experience in making
15 this kind of stuff because I started when I was 22
16 years old to make incinerators with heat recovery,
17 manufacturing them in my factory.  In fact, also
18 manufacturing using also my hands.
19  I had 20 years of experience in that
20 plant.  A butterfly valve can be easily made with
21 very few money.  It's just a pipe with a disk inside,
22 a shaft in the middle and outside a lever to maneuver
23 it counterclockwise or clockwise, and that is a
24 butterfly.
25 Q.   I understand.

1  A.   If you buy a butterfly you spend $5,000.
2 If I make a butterfly for you it cost $100.
3  Q.   Understood.  You may have been kind of
4 using the royal plural, but you said we made the
5 butterfly pass.
6 A.   Yes.
7  Q.   Did you make it or did you make it with
8 somebody else?
9  A.   I needed the help of some contractor.

10  Q.   Do you know the name of that contractor?
11 A.   No, I don't remember because as I told
12 you in a former deposition of mine I don't remember
13 it's the first or the second, I used -- there was --
14 there were always around contractors in that area.
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1 brought with him or her?
2        A.   The welder, yes, because we do not have a
3 welder.  For the cutting we have -- we have the tools
4 necessary to cut.
5        Q.   Aside from the bypass was there any --
6 was there any diverter pump that was used in
7 connection with the heat exchanger?
8             Was there any pump in let's say in the
9 J.M. Products container to push the heated fluid out?

10        A.   We had a recirculator.
11        Q.   Yes, a recirculator.
12        A.   Which is a pump.
13        Q.   And who bought the recirculator?
14        A.   I bought it.  Leonardo bought it.
15        Q.   If I concentrate hard I can actually
16 write okay with my left hand now.
17             Where did you buy the recirculator?
18        A.   I don't remember.
19        Q.   Did you save any purchase receipts from
20 buying the recirculator?
21        A.   Can you repeat the question?
22        Q.   Did you save any receipts from buying the
23 recirculator?
24        A.   I don't take the accounting, so I am not
25 able to answer.  I did not take the accounting but
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1 yes, I should have it.
2        Q.   Okay.  In fact, when you say you should
3 have it, your accountant should have it?
4        A.   Yes.  Yes.
5        Q.   The heat exchanger on the J.M. Products
6 side, that was one that you designed?
7        A.   Can you kindly repeat?
8        Q.   Yes.  The heat exchanger that you have
9 been drawing in these diagrams there on Exhibit 10,

10 and it doesn't show all the heat exchanger --
11        A.   Here I design nothing.
12        Q.   That's what I was going to ask you.  The
13 heat exchanger has pipes that carry -- that carry the
14 heated fluid from let's just say in the case of when
15 you are using bypass number 2, out of the J.M.
16 Products container --
17        A.   Yes.
18        Q.  -- up to the second story --
19        A.   Yes.
20        Q.  -- of the Doral warehouse --
21        A.   Yes.
22        Q.  -- and then the cooled fluid --
23        A.   Yes.
24        Q.  -- relatively speaking comes back?
25        A.   Yes.
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1        Q.   Who created that design?
2        A.   I did.
3        Q.   Okay.  And for that design you needed a
4 lot of pipe, correct?
5             MR. CHAIKEN:  Object to form.
6             THE WITNESS:  I don't know what you mean
7      by a lot.  I needed about 100 and something
8      meters of pipe.
9 BY MR. PACE:

10        Q.   Fair enough.  I was going to say over 100
11 meter of pipe?
12        A.   Over 100 meters of pipe.  A lot --
13        Q.   Relative concept, it depends on who you
14 are, right?
15        A.   100 meters is very small respect, you
16 know.
17        Q.   If you're building a skyscraper a hundred
18 meters is not very much.
19        A.   Correct.  Exactly.
20        Q.   So the heat exchanger that you designed
21 and built involved over a hundred meters worth of
22 pipe.
23             From where did you buy that hundred
24 meters worth of pipe?
25        A.   From Home Depot and from -- because there
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1 were two different kinds of pipes.  I bought them
2 from Home Depot and from a supplier I don't remember
3 the name of.  A supplier of steel pipes.  I don't
4 remember the name of him.
5             Was some -- it was a company in New
6 Jersey, if I were remember or something like that or
7 in Florida.  I don't remember, sir, but for sure I
8 have accounting of that.
9        Q.   And would that be accounting -- is that

10 J.M. -- were they bought -- was it bought by J.M.
11 Products or was it bought by Leonardo, the pipes?
12        A.   As far as I recall they have bought by
13 Leonardo along the compensation agreement that
14 Leonardo had with J.M.,.  But maybe, again, by
15 default it is Leonardo.
16             I don't remember particular situations
17 for which J.M. could have bought, but I think it was
18 Leonardo.
19        Q.   Okay.  And the --
20        A.   You know, when I prepared for this
21 deposition, attorney, I did not go to find for
22 distinction about this invoice, because for me it was
23 one bundle.
24        Q.   You didn't look for a distinction between
25 J.M. Products and Leonardo?
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5  Q.   Aside from the bypass was there any --
6 was there any diverter pump that was used in
7 connection with the heat exchanger?
8  Was there any pump in let's say in the
9 J.M. Products container to push the heated fluid out?

10 A.   We had a recirculator.
11 Q.   Yes, a recirculator.
12  A.   Which is a pump.
13  Q.   And who bought the recirculator?
14  A.   I bought it.  Leonardo bought it.
15  Q.   If I concentrate hard I can actually
16 write okay with my left hand now.
17  Where did you buy the recirculator?
18 A.   I don't remember.
19  Q.   Did you save any purchase receipts from
20 buying the recirculator?
21  A.   Can you repeat the question?
22  Q.   Did you save any receipts from buying the
23 recirculator?
24  A.   I don't take the accounting, so I am not
25 able to answer.  I did not take the accounting but

1 yes, I should have it.
2  Q.   Okay.  In fact, when you say you should
3 have it, your accountant should have it?
4 A.   Yes.  Yes.

0  Q.   So the heat exchanger that you designed
21 and built involved over a hundred meters worth of
22 pipe.
23  From where did you buy that hundred
24 meters worth of pipe?
25  A.   From Home Depot and from -- because there

1 were two different kinds of pipes.  I bought them
2 from Home Depot and from a supplier I don't remember
3 the name of.  A supplier of steel pipes.  I don't
4 remember the name of him.
5  Was some -- it was a company in New
6 Jersey, if I were remember or something like that or
7 in Florida.  I don't remember, sir, but for sure I
8 have accounting of that.
9  Q.   And would that be accounting -- is that

10 J.M. -- were they bought -- was it bought by J.M.
11 Products or was it bought by Leonardo, the pipes?
12  A.   As far as I recall they have bought by
13 Leonardo along the compensation agreement that
14 Leonardo had with J.M.,.  But maybe, again, by
15 default it is Leonardo.
16  I don't remember particular situations
17 for which J.M. could have bought, but I think it was
18 Leonardo.
19  Q.   Okay.  And the --
20  A.   You know, when I prepared for this
21 deposition, attorney, I did not go to find for
22 distinction about this invoice, because for me it was
23 one bundle.
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1        Q.   I'm sorry, Dr. Rossi, you had -- you took
2 a look at some notes to identify the model of the
3 fans that were used in the heat exchanger you have
4 been testifying about.  What was the model?
5        A.   No, the manufacturer is Multifan.
6        Q.   I'm sorry?
7        A.   M-U -- Multifan, M-U-L-T-I-F-A-N.
8        Q.   Multifan?
9        A.   Multifan.

10        Q.   And I forget if I asked you this
11 already.  Where did you buy the fans?
12        A.   From Multifan.
13        Q.   Directly, you bought it directly from --
14 Multifan is the manufacturer?
15        A.   Yes.
16        Q.   And you bought them directly from the
17 manufacturer?
18        A.   Yes.
19        Q.   Is it safe to say you don't recall
20 whether you bought them on behalf of Leonardo or J.M.
21 Products?
22        A.   Most likely Leonardo, but could be -- I
23 think Leonardo.
24        Q.   And you believe that your -- your
25 accountant would have the records of the purchase of
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1 those fans?
2        A.   Yes.
3        Q.   And how many fans did you buy?
4        A.   Two.
5        Q.   Do you still have those fans?
6        A.   They have been modified.  They have been
7 modified because I had used them for another purpose
8 now.
9        Q.   Without getting into the detail, can you

10 explain to me what the other purpose is of the fans?
11             MR. ARAN:  Objection to the extent --
12 BY MR. PACE:
13        Q.   What's the purpose you are using the
14 fans?
15        A.   Can you repeat?
16        Q.   Sure.  You just said that you still have
17 the fans but you are -- they have been modified
18 because you are using them for another purpose,
19 correct?
20        A.   Yes.
21        Q.   Are the fans being used in connection
22 with the container, the J.M. Products container?
23        A.   Yes, but for a completely different
24 purpose because the kind of technology we have there
25 is a completely different thing.
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1        Q.   How have the fans been modified?
2        A.   Can you repeat?
3        Q.   How have the fans been modified?
4        A.   I deem this confidential information
5 because the modification of those fans reenters in
6 this new technology.
7             So if you are more specific and ask me
8 something.  How have been modified is too generic to
9 answer.  Because I should have to explain things that

10 I deem not information to give to my competitor
11 and -- but --
12        Q.   Were the fans modified by somebody on
13 behalf of J.M. Products or somebody on behalf of
14 Leonardo Corporation?
15        A.   Leonardo Corporation.
16        Q.   Who made -- who modified the fans?
17        A.   I did.
18        Q.   To modify the fans did you have to
19 disassemble them?
20        A.   Yes.
21        Q.   Do they still operate as fans?
22        A.   Fan is a very generic -- anything that
23 moves a fluid -- anyway, yes.  I would say yes.
24        Q.   Are they still used to move air?
25        A.   Yes.

Page 153

1        Q.   Do they operate inside the container, the
2 J.M. Products container?
3        A.   Yes.
4             MR. ARAN:  Objection to form.
5 BY MR. PACE:
6        Q.   This heat exchanger that you have been
7 testifying about, when was it put into place at the
8 Doral warehouse?
9        A.   Kindly can you repeat?  I was distracted.

10        Q.   Okay.
11        A.   I was thinking to something.  Sorry, it's
12 my fault.
13        Q.   I believe you have already testified that
14 this heat exchanger about which you are testifying
15 was removed sometime between mid February and very
16 early April of 2016, correct?
17        A.   Correct.
18        Q.   All right.  When was it installed?
19        A.   It has been installed before the
20 beginning of the test.
21        Q.   If the test that you are describing was
22 in late February of 2015 --
23        A.   Correct.
24        Q.  -- can you tell me was it installed by
25 January of 2015?  Was it installed in mid --
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13  Q.   I believe you have already testified that
14 this heat exchanger about which you are testifying
15 was removed sometime between mid February and very
16 early April of 2016, correct?
17 A.   Correct.
18  Q.   All right.  When was it installed?
19 A.   It has been installed before the
20 beginning of the test.
21  Q.   If the test that you are describing was
22 in late February of 2015 --
23 A.   Correct.
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1        A.   I would say the end.  Has been made at
2 the very end, so I would say half February.
3        Q.   The middle of February 2015?
4        A.   Yes, just -- we completed it just before
5 the start-up of the plant.  Has been the last thing
6 we made.
7        Q.   And when you say we made, it was you and
8 independent contractors, correct?
9        A.   Yes.  As I told you during I think my

10 first deposition, I never say I.  I always say we.
11             It is also -- it is because I have been
12 told when I was a child never say I because it's a
13 concentric, et cetera.  Always we because everything
14 is merit of everybody, so I have this attitude.  I
15 tend to say always we.
16        Q.   That's why I'm asking.  When you say we,
17 I want to make sure that you are not referring to
18 just yourself, that there is somebody else involved.
19        A.   Yes.
20        Q.   So in this case to install the heat
21 exchanger how many people were involved?
22        A.   I don't remember.  Maybe one, two
23 because -- I don't remember exactly.
24        Q.   How long did it take to install the heat
25 exchanger?
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1        A.   15 days.
2        Q.   Okay.  If it was completed before the
3 test -- before the end of February when the test you
4 have described began --
5        A.   Yes.
6        Q.  -- you must have begun work on it by the
7 early part of February?
8        A.   Maybe, yes.  I believe makes sense.
9        Q.   Okay.  So 15 days for the installation,

10 approximately.
11        A.   Yeah.
12        Q.   How much were you paying the workers, if
13 you recall?
14        A.   I don't remember.  I absolutely don't
15 remember.
16        Q.   Did you pay them --
17        A.   You know, usually they were paid by the
18 day cash because that's how things go there.  And --
19 so I have not recall of this.
20        Q.   It sounds like you would be paying
21 several hundred dollars a day though to these workers
22 or are they less expensive than that?
23        A.   Might be, yes.  I would say yes.
24        Q.   And there is -- there is an element of
25 this bypass -- I'm sorry.  There is an element of

Page 156

1 this heat exchanger that you've described that we
2 have not addressed yet, which is the -- these pipes
3 that go up to the second floor are laid out in kind
4 of a serpentine pattern on the second floor, a back
5 and forth pattern?
6        A.   Can you kindly rephrase?
7        Q.   Yes.
8        A.   Thank you.
9        Q.   For the heat exchanger that goes up --

10 the pipes that are on the second floor --
11        A.   Yes.
12        Q.  -- those are laid in kind of a serpentine
13 pattern, correct, a back and forth pattern?
14        A.   You know, the part of pipe that goes up
15 to the heat exchanger is just straight.
16        Q.   Right.  I am talking about the pipes that
17 are in the heat exchanger.
18        A.   That was confusing.  The pipe inside is a
19 serpentine, yes.
20        Q.   And those serpentine pipes were -- your
21 testimony has been that those serpentine pipes were
22 contained within a wooden -- some kind of wooden
23 enclosure?
24        A.   Yes, we made -- to make it very fast and
25 very cheap we made a wooden frame to sustain the
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1 serpentine and frame and the box even wooden, with a
2 particular technique that I learned in my past to
3 also to eliminate the acoustic energy and that's it.
4        Q.   Who built the wooden box?
5        A.   Carpenters.  Carpenters that I got,
6 contractors.
7        Q.   Same answer, which is these are people
8 who you don't have the names of any?
9        A.   The same people.  The same people.

10        Q.   You don't know their names?
11        A.   No, I don't.
12        Q.   And you paid them in cash?
13        A.   Yes.  Mostly, not always.  Some of them
14 has been -- has made -- because some contractor that
15 work with me in all the plant made invoice and I paid
16 by invoice.
17             Now I don't remember if the ones that
18 worked in the second floor, if among them there was
19 somebody.  No, I don't think so.  The ones that came
20 to work there were just people that were there around
21 with their trucks and I paid them cash.
22        Q.   Okay.  Where did you buy the wood for
23 this enclosure box?
24        A.   There was -- there is a shop that's Home
25 Depot part and some wood also from -- from a wood
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20  Q.   And those serpentine pipes were -- your
21 testimony has been that those serpentine pipes were
22 contained within a wooden -- some kind of wooden
23 enclosure?
24  A.   Yes, we made -- to make it very fast and
25 very cheap we made a wooden frame to sustain the

1 serpentine and frame and the box even wooden, with a
2 particular technique that I learned in my past to
3 also to eliminate the acoustic energy and that's it.
4 Q.   Who built the wooden box?
5  A.   Carpenters.  Carpenters that I got,
6 contractors.
7  Q.   Same answer, which is these are people
8 who you don't have the names of any?
9  A.   The same people.  The same people.

10 Q.   You don't know their names?
11 A.   No, I don't.
12  Q.   And you paid them in cash?
13  A.   Yes.  Mostly, not always.  Some of them
14 has been -- has made -- because some contractor that
15 work with me in all the plant made invoice and I paid
16 by invoice.
17 Now I don't remember if the ones that
18 worked in the second floor, if among them there was
19 somebody.  No, I don't think so.  The ones that came
20 to work there were just people that were there around
21 with their trucks and I paid them cash.
22  Q.   Okay.  Where did you buy the wood for
23 this enclosure box?
24  A.   There was -- there is a shop that's Home
25 Depot part and some wood also from -- from a wood
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1 seller that is not far from our factory.  I don't
2 remember the name of it.
3        Q.   If you look at exhibit -- what we have
4 here marked as Exhibit 14 and these are photographs
5 that Dr. Wong took and submitted with his expert
6 report.
7        A.   Okay, yes.
8        Q.   Exhibit A-1 --
9        A.   Yes.

10        Q.  -- is the second story of the Doral
11 warehouse, correct?
12        A.   Yes, it is correct.
13        Q.   This is a picture that was taken sometime
14 this past month of February 2017?
15        A.   This photo has been taken by Dr. Wong
16 when he visited our plant.
17        Q.   And that was in February of -- February
18 of this year, correct?
19        A.   Yes.
20        Q.   All right.  The serpentine pipes would be
21 laid on the floor, this kind of concrete floor we see
22 here?
23        A.   Yes.  Yes, upon a frame of wood, yes.
24        Q.   That was one of the things I was going to
25 ask.  So the pipes were on top of a wood frame,
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1 correct?

2        A.   Yes, we have put kind of lumbers, upon

3 the lumbers the pipe, the steam pipes.

4        Q.   And then --

5        A.   So the steam pipes were not in contact

6 with the floor.

7        Q.   Understood.  And then the wood would

8 also -- this was a box, so it would actually also

9 cover up the steam pipes, correct?

10        A.   Yes, not in contact with them through the

11 frame because there had to be some distance between

12 the wood cover and pipes, and the steam pipes.

13        Q.   So how tall was the box?

14        A.   The tall was -- I get the dimensions.

15 The dimensions should be in the report.

16        Q.   Actually, I don't have Wong's.  You

17 provided the dimensions to Dr. Wong?

18        A.   Yes, I provided the dimensions to

19 Dr. Wong and more or less you make about one meter of

20 it, more or less.  One meter is three feet.

21        Q.   And then the -- were the fans -- were the

22 fans inside the box?

23        A.   The fans were outside the box blowing air

24 inside the box at a rate such that we had very

25 consistent exchange of air inside the box, inside the
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1 box, not to allow the air to heat up too much.
2        Q.   And the -- so the fans are drawing air
3 from outside --
4        A.   Yes.
5        Q.  -- into the second story of the Doral
6 warehouse and then they are going over these pipes,
7 if I understand how the system works, because the
8 pipes are warm, that air is getting warmed up and it
9 has to be circulated back out of the second story?

10        A.   Right.
11        Q.   And it circulates back out of the second
12 story through the windows?
13        A.   Yes.
14        Q.   So if you look at Exhibit A-1, when we
15 look on -- we can see light coming through two
16 openings here.  Are those both windows or am I
17 looking somehow at doors?
18        A.   No, are both windows.
19        Q.   Was the air being pushed out of both
20 those windows or just one?
21        A.   No, just one.  The one with the two guys
22 there because we were substituting the -- we were
23 making substitution of -- of the glasses there.  The
24 second one has been the window that we used.
25        Q.   Okay.  So A-2, is that the -- is it your
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1 testimony that's the window that was used to push the
2 air out?
3        A.   I think so, yes.
4        Q.   Okay.  And just so I understand --
5        A.   I think so.  Sorry to interrupt.  I think
6 so because, you know, I am not -- I don't remember
7 exactly looking out of that window, if this is the
8 panorama.
9             In any case, yes, I think so.  Because

10 this window is equal to another -- there are three
11 windows basically.  Yes, three windows there are and
12 we used for this purpose the central one.
13        Q.   So just so I understand that too, if you
14 are walking into J.M. Products there is a window
15 right above the door for J.M. Products?
16        A.   Sorry, I do not understand what you are
17 saying.
18        Q.   Sure.  When you walk into the J.M.
19 Products building, the side of the Doral warehouse,
20 there is a window above the door that you come in,
21 correct?
22        A.   Correct.  And that is -- yes, correct.
23        Q.   And then there is two -- if you are
24 facing the building, to your left there is another
25 set of second story windows?
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1 together in different reactors inside the steam
2 line.
3        Q.   Okay.
4        A.   They were not alternative.  Alternative.
5        Q.   Okay, got it.  Got it.
6        A.   Okay.
7        Q.   The time period that -- we saw an e-mail
8 earlier today that was from, I think like March of --
9 March 22nd of 2015.

10             It's sometime after that that you -- that
11 J.M. Products went from working only on a product
12 involving platinum sponge to these other potential
13 products?
14        A.   Sir, I did not understand.
15        Q.   Fair enough.
16        A.   I am sorry.
17        Q.   I believe what you just testified was
18 that initially J.M. Products was just working on
19 producing a product that involved the platinum
20 sponge.
21        A.   Correct.
22        Q.   Eventually J.M. Products started working
23 on -- on different products that didn't necessarily
24 contain platinum sponge?
25        A.   Correct.
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1        Q.   Diversified the products it was trying to
2 develop?
3        A.   Correct.
4        Q.   I am just trying to -- I am trying to
5 identify that time period when J.M. Products,
6 according to your testimony, went from working only
7 with platinum sponge to the possibility of creating a
8 product that did not involve platinum sponge or did
9 not only involve platinum sponge, and I was using the

10 reference as the e-mail that was from late March of
11 2015 that you had with J.M. Products.
12             I don't know if that's -- that's helpful
13 to identify when you --
14        A.   You said J.M. Products or Johnson
15 Matthey?
16        Q.   Johnson Matthey.
17        A.   Okay.
18        Q.   So can you tell me --
19        A.   Yes, now I got it.
20        Q.   Can you give me some time frame, when did
21 J.M. Products go from working on a product that
22 involved platinum sponge to working on a product that
23 might have involved graphene?  Let's try it that
24 way.
25        A.   I have understood now the question
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1 perfectly.
2        Q.   Okay.
3        A.   Well, I would say I have not a precise
4 recollection of it.  I cannot be precise but I can
5 give you a ballpark distinction.
6             I started for sure with the platinum
7 sponges that I had brought with me from Italy.  They
8 were in-house already and they -- they -- and this
9 has been immediately.  So I started with them when

10 the plant has been started, so we're talking of about
11 16, 17 February 2015, 2-0-1-5.
12             I would say that I have looked for
13 diversifications when I felt that the agreement with
14 Johnson Matthey was becoming shaky and so I would
15 place -- between the end of March -- and I don't
16 remember exactly when I bought graphite but I think
17 it has been end of March, beginning of April,
18 something like that.
19             After that date I could be wrong.  I
20 cannot be precise but the ballpark is this and after
21 that I continued.  Also I bought, as I told you this
22 morning, I bought some platinum sponge from Johnson
23 Matthey from another product that I bought from them
24 from their United States subsidiary.
25             So I -- I wanted to continue with all
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1 these materials because that was an experiment.
2 Again, I want to repeat that that was an experiment
3 and I wanted to try to test all the possible outputs
4 of that experiment.
5        Q.   And of those -- of those experiments
6 the -- the one product that -- that J.M. Products
7 ultimately did sell to Leonardo, that did not involve
8 platinum sponge; is that correct, or incorrect?
9        A.   You are correct.

10        Q.   In --
11        A.   Because the work with the platinum sponge
12 was not -- was not completed.  We did not have good
13 results and we had better results with the graphite.
14        Q.   There was some testimony previously, and
15 I might be using the wrong terms here.  I am trying
16 to remember the phrase you used.
17             I think you referred to them as heated --
18 heated -- heat cords or heat coils and somebody else
19 referred to them as heat strips.  Are you aware of
20 some kind of heating device used to keep pipes warm?
21 Is it called a heat -- what do you call it?  Did you
22 call it a heat cord?
23        A.   I did not call them.  They have been
24 cited probably from Jim Bass.
25        Q.   Well, he called them a heat strip.
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20 some kind of heating device used to keep pipes warm?
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1        A.   Somebody called it heat strip, et
2 cetera.
3        Q.   What would you call it?
4        A.   Well, they can also -- the technical name
5 is heating cables.
6        Q.   Heating cables.
7        A.   And they are -- or heaters.
8        Q.   There were heating cables installed in
9 the -- in the container at the J.M. Products side,

10 correct?
11        A.   Yes, it is correct.
12        Q.   They were installed in those insulated
13 pipes that we saw back in Exhibit 11?
14        A.   Yes, it is correct.
15        Q.   When were those -- when were the heating
16 cables installed?
17        A.   From the beginning.
18        Q.   And were they there through the end,
19 through the --
20        A.   Yes, yes.
21        Q.   Let me ask the question again.
22        A.   Through the end of the test.
23        Q.   Through the end always ends up being
24 unclear, right?
25        A.   Yes, of course.

Page 247

1        Q.   Were they there until you removed those
2 pipes from the J.M. Products container?
3        A.   Correct.
4        Q.   All right.  Are those -- those heating
5 cables, were those purchased by J.M. Products or by
6 Leonardo, if you know?
7        A.   I think Leonardo.
8        Q.   And I have asked similar question to what
9 I asked before, as the other devices.  If there are

10 any records of that purchase they would be with your
11 accountant?
12        A.   Yes.
13        Q.   Do you recall where you bought them?
14        A.   Yes or no.
15        Q.   Did you just say yes or no?
16        A.   Yes or no, because -- because -- no, I
17 was thinking to a company but I am not sure, so I
18 just delayed to the accountant.
19             But maybe -- maybe I bought them from a
20 company whose name was Extreme or something like
21 that, but I am not sure.  In any case, surely --
22 surely this is accounted for.
23        Q.   Extreme --
24        A.   Because this was not -- this was not a
25 flying -- a freelance contractor.  This was a
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1 company.
2        Q.   When you said Extreme, could that have
3 been Extreme Plumbing?
4        A.   No.  No, no.  No, no, no, it was not a
5 plumber.  Has nothing to do with plumbers this.
6 These are heaters.
7             MR. PACE:  Why don't we -- I think we're
8      pretty close to the end.  Why don't we take a
9      break and give me about five minutes to try to

10      figure out -- let's make it ten.  Give me ten
11      minutes to figure out any closing questions and
12      we'll be done.
13             THE WITNESS:  Okay.
14             THE VIDEOGRAPHER:  We're off the record.
15      The time is 5:24 p.m.
16             (Thereupon a brief recess was taken,
17 after which the following proceedings were had.)
18             THE VIDEOGRAPHER:  We're back on the
19      record.  The time is 5:38 p.m.
20 BY MR. PACE:
21        Q.   Dr. Rossi, I just had a handful of kind
22 of wrap-up questions.
23             From February 2015 to February 2016 J.M.
24 Products made no use of the heated fluid provided by
25 Leonardo, other than whatever use was made within

Page 249

1 what we have been calling today the J.M. Products
2 container; is that correct?
3        A.   Yes, it is correct.
4             MR. ARAN:  Object to form.
5 BY MR. PACE:
6        Q.   You identified -- thus far you have
7 identified -- you referenced four groups of potential
8 investors who came to the Doral location.  You
9 referenced Tom Darden and J.T. Vaughn either together

10 or separately coming to the Doral location.
11             Are there any other -- were there any
12 other visitors -- I'm sorry, I am going to exclude
13 the temporary workers that either J.M. Products or
14 Leonardo would occasionally hire.
15             Were there any other individuals or
16 groups that visited the Doral warehouse?
17        A.   Yes.
18        Q.   Who?
19        A.   Ampenergo.  Ampenergo visited the plant
20 twice.  The first --
21        Q.   Go ahead.  Sorry.
22        A.   The first time in March or April '15 and
23 the second time September/October '15.
24        Q.   Anyone else?  Any other visits to the
25 Doral warehouse?

63 (Pages 246 - 249)

Veritext Legal Solutions
800-726-7007 305-376-8800

1  A.   Somebody called it heat strip, et
2 cetera.
3  Q.   What would you call it?
4  A.   Well, they can also -- the technical name
5 is heating cables.
6  Q.   Heating cables.
7  A.   And they are -- or heaters.
8  Q.   There were heating cables installed in
9 the -- in the container at the J.M. Products side,

10 correct?
11 A.   Yes, it is correct.
12  Q.   They were installed in those insulated
13 pipes that we saw back in Exhibit 11?
14 A.   Yes, it is correct.
15  Q.   When were those -- when were the heating
16 cables installed?
17  A.   From the beginning.
18  Q.   And were they there through the end,
19 through the --
20 A.   Yes, yes.
21  Q.   Let me ask the question again.
22  A.   Through the end of the test.
23  Q.   Through the end always ends up being
24 unclear, right?
25 A.   Yes, of course.
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13
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Page 70

1  a few things just to make sure we've got them clear.
2  We made a couple of references already this morning
3  to COP.
4            That's a reference to coefficient of
5  performance, correct?
6       A.   Yes.
7       Q.   You made a reference already today to
8  seeing pipes at the Doral location.
9            You made at least one reference to that,

10  so I just want to understand.
11            When you were actually at the Doral
12  location, what pipes or piping did you see?
13       A.   I think I'm still basing it on Dr. Rossi's
14  statement that there was a heat exchanger there and
15  there were pipes leading to the heat exchanger room.
16       Q.   So you didn't see any pipes that -- when
17  you were there, you didn't see any pipes that were
18  part of a heat exchanger, for example?
19       A.   I wasn't looking out for them.  I just --
20  no.
21       Q.   Did you see any pipes running from the
22  E-Cat unit or plant to any other location?
23       A.   No.  I didn't look out for them.
24       Q.   I understand.  I thought you made, and I
25  may be wrong, I thought you made a reference to

Page 71

1  seeing pipes at the warehouse and I may be mistaken.
2            It sounds, from what you're telling me
3  right now, that you certainly didn't see any heat
4  exchanger pipes.  You didn't see any pipes running
5  from the E-Cat plant to some other unit, so if you
6  happened to see any piping when you were there, it
7  was simply incidental.  I'm sure there's water pipes
8  there that run to the sink.  I'm sure that there are
9  other pipes, those would be the only other pipes you

10  saw?
11       A.   Yes.
12       Q.   Let's take our break now and come back
13  right when you're finished with lunch.  We can go
14  off the record.
15            THE VIDEOGRAPHER:  We're going off the
16       record.  The time off the video monitor is
17       12:16 p.m.
18            (Lunch recess taken.)
19
20            THE VIDEOGRAPHER:  We're back on the
21       record.  This marks the beginning of Media Unit
22       Number 2.  The time on the video monitor is
23       1:36 p.m.
24  BY MR. PACE:
25       Q.   Those are the books that you cited in your

Page 72

1  expert report.  It looks like there's two additional
2  ones there.  I see statistical engineering.
3       A.   These are -- these are the two thermo
4  books.  The second one is not the latest.  It's the
5  sixth edition.  I think I sold all of my ninth
6  edition.
7            These are other engineering books within
8  the last two or three years.  And this just came in
9  the mail.  This is two of my journal papers from the

10  ASME.  This is how the journals come up.
11       Q.   Okay.  And just, again, because we've got
12  a court reporter and a videographer here.  The
13  bottom book on that stack is a book published by the
14  ASME called --
15       A.   Journal of Energy Resources Technology.
16       Q.   Journal of Energy Resources Technology.
17            The next two books on the bottom of that
18  stack are your two textbooks, Thermodynamics for
19  Engineers, and Thermodynamics for Engineers II.
20       A.   Yes.
21       Q.   And, then, let me just see those -- I'm
22  not going to mark them as exhibits -- no, not those,
23  the other two.  I can just -- I can probably read
24  them a little faster into the record.
25            And then the other two books you have with

Page 73

1  you are -- you are the author for "Sustainable
2  Engineering" is the title, published by Momentum
3  Press.
4            And the second one that you're also the
5  author on, also by Momentum Press, and that title is
6  "Climate Change."
7            These are both newer books and consistent
8  with what you had testified to this morning that
9  your work now has focused more on

10  environmental-related engineering?
11       A.   Has always been in energy and environment.
12       Q.   Energy and environment.  I appreciate
13  that.
14       A.   They did a newer focus.  I had the
15  contracts.  I just submitted the two final
16  manuscripts on nutrition and health by Momentum
17  Press.  Some manuscripts are coming out in 2017.
18       Q.   We talked about the things that you did to
19  prepare for your - to prepare your report.  I want
20  to talk just --
21       A.   Oh, maybe just a little bit clarification.
22       Q.   Uh-huh.
23       A.   These principally are republication of my
24  journal papers which you requested, not all of them,
25  but republication of many.
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7  Q.   You made a reference already today to
8  seeing pipes at the Doral location.
9 You made at least one reference to that,

10  so I just want to understand.
11  When you were actually at the Doral
12  location, what pipes or piping did you see?
13  A.   I think I'm still basing it on Dr. Rossi's
14  statement that there was a heat exchanger there and
15  there were pipes leading to the heat exchanger room.
16  Q.   So you didn't see any pipes that -- when
17  you were there, you didn't see any pipes that were
18  part of a heat exchanger, for example?
19  A.   I wasn't looking out for them.  I just --
20  no.
21  Q.   Did you see any pipes running from the
22  E-Cat unit or plant to any other location?
23 A.   No.  I didn't look out for them.
24  Q.   I understand.  I thought you made, and I
25  may be wrong, I thought you made a reference to

 seeing pipes at the warehouse and I may be mistaken.
2  It sounds, from what you're telling me
3  right now, that you certainly didn't see any heat
4  exchanger pipes.  You didn't see any pipes running
5  from the E-Cat plant to some other unit, so if you
6  happened to see any piping when you were there, it
7  was simply incidental.  I'm sure there's water pipes
8  there that run to the sink.  I'm sure that there are
9  other pipes, those would be the only other pipes you

10  saw?
11 A.   Yes.
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1       A.   Through the fans.  It's in my exhibit.
2       Q.   You saw the two holes?
3       A.   For the two fans.
4       Q.   Let's see if we can get to your exhibit
5  and you can tell me where it is.
6       A.   Yeah, this. (Indicating.)
7       Q.   A-2.  So you're saying out of A-2 --
8       A.   The two bottom holes were occupied by the
9  two fans.

10       Q.   And let's clarify a little bit.
11            You called them "holes."  Those
12  are frames.
13       A.   Frames.
14       Q.   This is frames.  These are window panes,
15  correct?
16       A.   It's not panes.  When I was there, it was
17  empty.  There were two workmen by the site here.
18       Q.   Okay.  There was no glass in these?
19       A.   No.
20       Q.   There was no glass in any of these four?
21       A.   No.
22       Q.   I'm sorry.  Exhibit A-2 shows four squares
23  for a window, and you're saying there was no glass
24  in any of the four squares?  Okay.
25       A.   Yes.

Page 99

1       Q.   Going back to your report.  You've got 22
2  steel pipes, approximately 10 meters each, interior
3  dimension, .15-meter.
4            You have never seen those steel pipes,
5  correct?
6       A.   No.
7       Q.   Dr. Rossi told you about those steel
8  pipes, correct?
9       A.   Yes.

10       Q.   Has anyone else told you about those steel
11  pipes?
12       A.   I discuss with counsel.
13       Q.   Okay.  Other than counsel and Dr. Rossi,
14  has anyone else told you about those steel pipes?
15       A.   No.
16       Q.   Did you ask to see the steel pipes?
17       A.   No.
18       Q.   Do you know what happened to the steel
19  pipes?
20       A.   No.
21       Q.   Did you see any receipts for the purchase
22  of the steel pipes?
23       A.   No.
24       Q.   Other than what you've been told by
25  counsel or Dr. Rossi, do you have any evidence that

Page 100

1  those steel pipes existed?
2       A.   Oh.  As a nonprofessional but as a rather
3  aged human being, it looked to have like something
4  has been laying on that floor before.  You see some
5  marks or something on that concrete floor.
6       Q.   Looking at your Exhibit A-1.
7       A.   Yeah.  It would be this -- this -- it
8  would seem as though there was something lying on
9  top.

10       Q.   So other than what you learned from
11  Dr. Rossi or from counsel, the only evidence you
12  have as to the -- even the existence of these steel
13  pipes is looking at the floor in Exhibit A-1, it
14  appears that something at one point was on the
15  floor?
16       A.   Yes.
17       Q.   Okay.  Without knowing whether that was
18  steel pipes, wood, or what exactly was on that
19  floor?
20       A.   Certainly not an office desk.
21       Q.   Understood.  Something other than an
22  office desk.
23            Encasement, it says:  "Wood panel
24  insulated with rock wool shaped for thermal and
25  acoustic insulation."

Page 101

1            Did you ever see this encasement?
2       A.   No.
3       Q.   Dr. Rossi told you about this encasement,
4  correct?
5       A.   Yes.
6       Q.   Did you have any -- did anyone else tell
7  you about this encasement?
8       A.   No.
9       Q.   Did you ever see any receipts for the

10  encasement?
11       A.   No.
12       Q.   Did you ever see any design specs for
13  building the encasement?
14       A.   No.
15       Q.   Did you ask to see if there was design
16  specs for building the encasement?
17       A.   Design specs, no.  I did ask -- I did
18  discuss with Rossi about the design of the casing.
19       Q.   But I -- I'm asking if there's any -- did
20  you see any paper --
21       A.   No paper.
22       Q.   -- that demonstrates that this encasement
23  existed?
24       A.   No paper.
25       Q.   Did you have see any paper, any diagrams,
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1  Q.   Going back to your report.  You've got 22
2  steel pipes, approximately 10 meters each, interior
3  dimension, .15-meter.
4  You have never seen those steel pipes,
5  correct?
6 A.   No.
7  Q.   Dr. Rossi told you about those steel
8  pipes, correct?
9 A.   Yes.

10  Q.   Has anyone else told you about those steel
11  pipes?
12 A.   I discuss with counsel.
13  Q.   Okay.  Other than counsel and Dr. Rossi,
14  has anyone else told you about those steel pipes?
15 A.   No.
16  Q.   Did you ask to see the steel pipes?
17 A.   No.
18  Q.   Do you know what happened to the steel
19  pipes?
20 A.   No.
21  Q.   Did you see any receipts for the purchase
22  of the steel pipes?
23 A.   No.

9  Q.   Did you ever see any receipts for the
10  encasement?
11 A.   No.
12  Q.   Did you ever see any design specs for
13  building the encasement?
14 A.   No.
15  Q.   Did you ask to see if there was design
16  specs for building the encasement?
17  A.   Design specs, no.  I did ask -- I did
18  discuss with Rossi about the design of the casing.
19  Q.   But I -- I'm asking if there's any -- did
20  you see any paper --
21 A.   No paper.
22 Q.   -- that demonstrates that this encasement
23  existed?
24 A.   No paper.
25  Q.   Did you have see any paper, any diagrams,
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1  or drawings for how the steel pipes were supposedly
2  laid out in this heat exchanger?
3       A.   No diagrams.
4       Q.   Okay.  Any paper at all?
5       A.   No paper.
6       Q.   All right.  Airflow says:  "Two fans,
7  250,000 cubic meters per hour each."
8            MR. EVANS:  Object to form.
9  BY MR. PACE:

10       Q.   Looking at your report, question one is
11  did you see those two fans?
12       A.   No.
13       Q.   Did you ask to see the two fans?
14       A.   No.  I did ask about the design of the
15  heat exchanger and how the pipes were laid out.
16       Q.   And you asked that of Andrea Rossi?
17       A.   Right.
18       Q.   And he provided you the explanation?
19       A.   Verbally, yes.
20       Q.   Okay.  I understand.
21       A.   I had no reason to doubt that part of it.
22  If I believed that there was a heat exchanger there,
23  I believed the arrangement.
24       Q.   If you believe there was a heat exchanger,
25  you would have believed the arrangement for the heat

Page 103

1  exchanger.
2       A.   Because he say he made it himself.
3       Q.   How big would these fans be?
4       A.   What he said.  I --
5       Q.   Well, I'm sorry.  It tells me how much air
6  they can circulate.  I'm asking for the dimensions
7  of the -- the fans, if you know.
8       A.   This is a man's height, I think, so
9  three feet.

10       Q.   So let's describe this.  You're pointing
11  to Exhibit A-2.  You're saying that the entire
12  window is roughly --
13       A.   Three feet high -- six feet high.
14       Q.   Six feet high.  The window is six feet
15  high, so each pane would be three feet high
16  approximately?
17       A.   Three to three and a half.
18       Q.   Okay.  So, again, though, as I understand
19  how a heat exchanger works, these fans -- are the
20  fans up against the window?  Is that what you're
21  saying?
22       A.   It's part of the wall.  Yeah, it's part of
23  the wall.  There's no window.  These are holes in
24  the wall, and it was occupied by two fans down here.
25       Q.   These are holes in the wall --

Page 104

1       A.   External wall, actually.  Yeah.  Outside.
2  You can see the outside.
3       Q.   I don't understand that.
4            I'm going to mark for you -- we'll call
5  this Exhibit 5, I believe we're on.  There they are.
6  I want to make sure I don't cover it.
7            (Thereupon, the referred-to document was
8  marked by the court reporter for Identification as
9  Defendant's Exhibit 5.)

10  BY MR. PACE:
11       Q.   When you say that there are holes in the
12  wall, are you referring to any of these windows that
13  we're seeing here in front of 7861 -- in front of
14  the Doral warehouse?
15       A.   I'm not sure.  Was this taken recently?
16       Q.   No.  No.  It was taken a while ago.
17       A.   If I were forced to guess, parking lot is
18  here.  The holes are these, I think.
19       Q.   Are one of these windows --
20       A.   The second floor one.
21       Q.   So if we can identify this for the record.
22       A.   I think.
23       Q.   You're looking at Exhibit 5.  What you're
24  describing as the holes are on the left-hand side of
25  that exhibit.  If you're facing the exhibit, on the

Page 105

1  left-hand side, we can see some second-story window
2  there; is that correct?
3       A.   Yes.  It's because the other two are not
4  the same shape.  This is more squarish.
5       Q.   This is more square?
6       A.   Yes, but there was definitely no panes
7  when I was there.
8       Q.   Okay.  And this one -- and this one is
9  actually --

10       A.   But it was being worked on, because there
11  were two workmen waiting for me to take the photo.
12  I had to say, "Get out of the way."  I don't know
13  what they were working on.
14       Q.   You have -- you have no idea -- you don't
15  have any firsthand basis to know whether there
16  were -- whether there was glass in those windows
17  prior to February 10th of 2017, correct?
18       A.   Before and after those 20 minutes I was in
19  that room, I don't know what was happening.
20       Q.   And those 20 minutes were February 10th of
21  2017, correct?  I need a verbal response.
22       A.   Yes.
23       Q.   All right.
24       A.   And if there was a date, I confirmed that
25  I visited the plant in Doral.
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1  or drawings for how the steel pipes were supposedly
2  laid out in this heat exchanger?
3  A.   No diagrams.
4  Q.   Okay.  Any paper at all?
5 A.   No paper.
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1       A.   If it was there, it would be only one
2  part.  This part I think is missing because I can
3  see the staircase.
4       Q.   Okay.
5       A.   And for some reason, I'm just reasoning
6  with my thoughts.  For some reason, I felt I was
7  going from one room to another, from the reactor to
8  the other room where workmen were working, so I
9  think this one was probably still there, but not

10  this way.
11       Q.   Let me explain because of the camera and
12  the court reporter.
13            The wall that has the white door in it you
14  think might still be there?
15       A.   Separating -- the door may not be there,
16  but separating the reactor and whatever was there,
17  either empty or was there.
18            I kind of remember it as a separate room.
19  And the only reason would be because the wall - some
20  wall was there.
21       Q.   And the wall -- but the wall that runs
22  towards the back --
23       A.   There was a heat exchanger room.
24       Q.   The short wall that runs towards the back
25  of that warehouse, you think that was not present?

Page 147

1       A.   Yes.
2       Q.   Do you have an opinion -- if there was no
3  heat exchanger in this warehouse and the E-Cat unit
4  container was producing the amount of heated fluid
5  or steam that you were told it was producing, would
6  you agree then that the warehouse would have gotten
7  unbearably hot?
8            I'm saying assume no heat exchanger at
9  all.

10       A.   It was probably used to heat some
11  industrial process.
12       Q.   Let's assume that the testimony is that
13  there wasn't anything else that was absorbing the
14  heat, so it was -- if there's not a heat exchanger,
15  it was being discharged into the warehouse.
16            My question for you is only, your opinion
17  is if the heat exchanger existed, it would be able
18  to move that heat out of the warehouse?
19       A.   Yes.
20       Q.   My question to you is, if the heat
21  exchanger didn't exist, wouldn't that warehouse have
22  become unbearably hot?
23            MR. EVANS:  Object to the form.
24            THE WITNESS:  The reactor reacts,
25       generates heat, even though it's insulated.

Page 148

1            Dr. Rossi did tell me it was 1,500 degrees
2       centigrade inside, at least in one spot.  But
3       the control room, I believe, is where -- the
4       one that was padlocked was there, human beings
5       would sit, including Dr. Rossi, to take data,
6       is probably air conditioned.
7            That reactor room would be the hottest.
8  BY MR. PACE:
9       Q.   The reactor room would be the hottest and

10  then it would go out to the rest of the warehouse?
11       A.   Whoever would be in the reactor room would
12  be dead first, if it's not in the control room.
13       Q.   Sorry.  Say that for me again.
14       A.   Somebody in the reactor would be suffering
15  first and I assume it's Dr. Rossi in the beginning.
16  If it is the control room -- I believe it's the
17  control room where all the computers are would be
18  feeling, very, very uncomfortable.
19       Q.   Let's exclude the control room.  I'm just
20  asking for the warehouse, the whole warehouse.
21            If there is 1 megawatt hour per hour of
22  steam that's being produced in this warehouse and
23  there is not a -- the heat exchanger that Dr. Rossi
24  told you about, wouldn't that warehouse have become
25  unbearably hot?

Page 149

1       A.   I'm a little wary about opining because I
2  know Murray opined on that and calculated marble and
3  everything.
4       Q.   You're getting a little bit to my point.
5  I'm trying to understand.
6            When you take issue with Joe Murray's
7  opinion, it sounds to me like the only issue you're
8  really taking with Joe Murray's opinion is you're
9  saying there was a heat exchanger and that he's not

10  accounting for the heat exchanger?
11            I need a verbal response.
12       A.   Yes.
13       Q.   You're, otherwise, not taking issue with
14  Joe Murray's opinion because you haven't evaluated
15  his opinion.
16            Solely the issue of does a heat exchanger
17  exist or not exist, correct?
18            MR. EVANS:  Object to form.
19            THE WITNESS:  Correct.
20  BY MR. PACE:
21       Q.   And your sole evidence that a heat
22  exchanger existed, you've never seen it, you didn't
23  have no documents that reflect it, you've never seen
24  any diagrams of how it was set up, it all comes
25  either from what's been orally communicated to you
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Q.   And the wall -- but the wall that runs
22  towards the back --
23  A.   There was a heat exchanger room.
24 Q.   The short wall that runs towards the back
25  of that warehouse, you think that was not present?

1 A.   Yes.
2  Q.   Do you have an opinion -- if there was no
3  heat exchanger in this warehouse and the E-Cat unit
4  container was producing the amount of heated fluid
5  or steam that you were told it was producing, would
6  you agree then that the warehouse would have gotten
7  unbearably hot?
8  I'm saying assume no heat exchanger at
9  all.

10  A.   It was probably used to heat some
11  industrial process.
12  Q.   Let's assume that the testimony is that
13  there wasn't anything else that was absorbing the
14  heat, so it was -- if there's not a heat exchanger,
15  it was being discharged into the warehouse.
16  My question for you is only, your opinion
17  is if the heat exchanger existed, it would be able
18  to move that heat out of the warehouse?
19 A.   Yes.
20  Q.   My question to you is, if the heat
21  exchanger didn't exist, wouldn't that warehouse have
22  become unbearably hot?

24 THE WITNESS:  The reactor reacts,
25  generates heat, even though it's insulated.

1  Dr. Rossi did tell me it was 1,500 degrees
2  centigrade inside, at least in one spot.  But
3 the control room, I believe, is where -- the
4  one that was padlocked was there, human beings
5  would sit, including Dr. Rossi, to take data,
6  is probably air conditioned.
7 That reactor room would be the hottest.
8  BY MR. PACE:
9 Q.   The reactor room would be the hottest and

10  then it would go out to the rest of the warehouse?
11 A.   Whoever would be in the reactor room would
12  be dead first, if it's not in the control room.
13  Q.   Sorry.  Say that for me again.
14  A.   Somebody in the reactor would be suffering
15  first and I assume it's Dr. Rossi in the beginning.
16  If it is the control room -- I believe it's the
17  control room where all the computers are would be
18  feeling, very, very uncomfortable.
19  Q.   Let's exclude the control room.  I'm just
20  asking for the warehouse, the whole warehouse.
21  If there is 1 megawatt hour per hour of
22  steam that's being produced in this warehouse and
23  there is not a -- the heat exchanger that Dr. Rossi
24  told you about, wouldn't that warehouse have become
25  unbearably hot?

1  A.   I'm a little wary about opining because I
2  know Murray opined on that and calculated marble and
3  everything.
4  Q.   You're getting a little bit to my point.
5  I'm trying to understand.
6  When you take issue with Joe Murray's
7  opinion, it sounds to me like the only issue you're
8  really taking with Joe Murray's opinion is you're
9  saying there was a heat exchanger and that he's not

10  accounting for the heat exchanger?
11  I need a verbal response.
12 A.   Yes.
13  Q.   You're, otherwise, not taking issue with
14  Joe Murray's opinion because you haven't evaluated
15  his opinion.
16  Solely the issue of does a heat exchanger
17  exist or not exist, correct?

19 THE WITNESS:  Correct.
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1  explained to you by Dr. Rossi, would it have
2  required a pump to get the heated fluid to circulate
3  through the system or no?
4       A.   It would probably require a pump to get it
5  back into the reactor.
6       Q.   A pump to get it back --
7       A.   The return pipe, the return pipe needs a
8  pump.
9       Q.   Understood.  And also the pump -- a pump

10  can also be used, though, to push the heated fluid
11  up in through the heat exchanger?
12       A.   Could.
13       Q.   Okay.  Would there be a limit on the flow
14  of the steam if there wasn't some form of pump?
15       A.   Would --
16       Q.   I may be getting myself confused about how
17  fast steam is moving.
18            Is it possible if steam is moving fast
19  enough, that it could have gone up through this heat
20  exchanger without having to have a pump?
21       A.   No, you need energy to get back into the
22  reactor.
23       Q.   That's all I was trying to understand, and
24  I marked it as Exhibit 13.  I don't have any further
25  questions.

Page 215

1            THE VIDEOGRAPHER:  We're going off the
2       record.  The time on the video monitor is
3       5:14 p.m.
4            (Concluded at 5:14 p.m.)
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1                        AFFIDAVIT
2

  STATE OF FLORIDA         )
3   COUNTY OF ______________ )
4

           I, _____________________________, being
5  first duly sworn, do hereby acknowledge that I did

 read a true and certified copy of my deposition
6  which was taken in the case of ANDREA ROSSI, taken

 on the 27th day of February, 2017, and the
7  corrections I desire to make are as indicated on the

 attached Errata Sheet.
8                            __________________________

                                   (Deponent)
9

10           + + + + + + + + + + + + + + + + + +
11                       CERTIFICATE
12
13  STATE OF FLORIDA         )

 COUNTY OF ______________ )
14
15

           Before me personally appeared
16  ____________________________________________,

 to me well known / known to me to be the person
17  described in and who executed the foregoing

 instrument and acknowledged to and before me that he
18  executed the said instrument in the capacity and for

 the purpose therein expressed.
19
20            Witness my hand and official seal, this

 ____ day of ________________, _____.
21
22
23                            __________________________

                                   (Notary Public)
24

 My Commission Expires:
25

Page 217
1                     ERRATA SHEET

2 ANDREA ROSSI

Deponent:  KAU-FUI VINCENT WONG, PH.D

3 Date of :  February 27th, 2017

Job# 2552478

4

5 PAGE   LINE        REMARKS

6 ____________________________________________________

7 ____________________________________________________

8 ____________________________________________________

9 ____________________________________________________

10 ____________________________________________________

11 ____________________________________________________

12 ____________________________________________________

13 ____________________________________________________

14 ____________________________________________________

15 ____________________________________________________

16 ____________________________________________________

17 ____________________________________________________

18 ____________________________________________________

19 ____________________________________________________

20

21                           __________________________

22                             Signature of Witness

___________________________

23 (Notary Public)

24 Dated this _________ day of ___________, __________.

My Commission Expires: _____________

25
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1                  CERTIFICATE OF OATH
2
3 STATE OF FLORIDA   )
4 COUNTY OF BROWARD  )
5
6             I, the undersigned authority, certify
7    that KAU-FUI VINCENT WONG, PH.D personally
8    appeared before me and was duly sworn.
9             WITNESS my hand and official seal this

10    8th day of March, 2017.
11
12
13                        <%Signature%>

               _____________________________________
14                SUZANNE VITALE, R.P.R., F.P.R.

               Notary Public, State of Florida
15                My Commission No. DD179981

               Expires: 5/24/2020
16
17
18
19
20
21
22
23
24
25
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1                      CERTIFICATE
2
3 STATE OF FLORIDA  )
4 COUNTY OF DADE )
5
6             I, SUZANNE VITALE, R.P.R., F.P.R. do
7    hereby certify that I was authorized to and did
8    stenographically report the foregoing deposition
9    of KAU-FUI VINCENT WONG, PH.D; that a review of

10    the transcript was requested; and that the
11    transcript is a true record of my stenographic
12    notes.
13             I FURTHER CERTIFY that I am not a
14    relative, employee, attorney, or counsel of any
15    of the parties, nor am I a relative or employee
16    of any of the parties' attorney or counsel
17    connected with the action, nor am I financially
18    interested in the action.
19             Dated this 8th day of March, 2017.
20
21
22                        <%Signature%>

               _____________________________________
23                SUZANNE VITALE, R.P.R., F.P.R.

               My Commission No. DD179981
24                Expires: 5/24/2020
25
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1                 VERITEXT FLORIDA, LLC

              Two South Biscayne Blvd., Suite 2250
2                   MIAMI, FL  33131

                    305-376-8800
3
4 KAU-FUI VINCENT WONG, PH.D c/o

PERLMAN BAHANDAS YEVOLI & ALBRIGHT, P.L.
5 283 Catalonia Avenue, Suite 200

Coral Gables, Florida 33134
6 ATTENTION:  D. PORPOISE EVANS, ESQ.
7
8

                             March 9, 2017
9

RE:  ANDREA ROSSI
10 CASE NO.

AVAILABLE FOR READING UNTIL:  30 days
11

KAU-FUI VINCENT WONG, PH.D:
12

            This letter is to advise you that the
13    transcript of your deposition is available for

   reading and signing.
14

            PLEASE CALL THE ABOVE NUMBER TO MAKE AN
15    APPOINTMENT to come to the Veritext office

   closest to you to read and sign the transcript.
16    Our office hours are 8:30 a.m. to 4:30 p.m.,

   Monday through Friday.
17             In the event other arrangements are

    made, please send us a notarized list of any and
18     all corrections and/or changes, noting page and

    line numbers, and the reason for such changes,
19     so that we can furnish respective counsel with a

    copy.
20            If the reading and signing has not been

    completed prior to the above-referenced date, we
21     shall concluded that you have waived the reading

    and signing of the deposition transcript.
22             Your prompt attention to this matter is

   appreciated.
23
24                SUZANNE VITALE, R.P.R., F.P.R.
25
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VERITEXT LEGAL SOLUTIONS 
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT 

 
Veritext Legal Solutions represents that the 
foregoing transcript is a true, correct and complete 
transcript of the colloquies, questions and answers 
as submitted by the court reporter. Veritext Legal 
Solutions further represents that the attached 
exhibits, if any, are true, correct and complete 
documents as submitted by the court reporter and/or  
attorneys in relation to this deposition and that 
the documents were processed in accordance with 
our litigation support and production standards. 
 
Veritext Legal Solutions is committed to maintaining 
the confidentiality of client and witness information, 
in accordance with the regulations promulgated under 
the Health Insurance Portability and Accountability 
Act (HIPAA), as amended with respect to protected 
health information and the Gramm-Leach-Bliley Act, as 
amended, with respect to Personally Identifiable 
Information (PII). Physical transcripts and exhibits 
are managed under strict facility and personnel access 
controls. Electronic files of documents are stored 
in encrypted form and are transmitted in an encrypted 
fashion to authenticated parties who are permitted to 
access the material. Our data is hosted in a Tier 4 
SSAE 16 certified facility. 
 
Veritext Legal Solutions complies with all federal and  
State regulations with respect to the provision of 
court reporting services, and maintains its neutrality 
and independence regardless of relationship or the 
financial outcome of any litigation. Veritext requires 
adherence to the foregoing professional and ethical 
standards from all of its subcontractors in their 
independent contractor agreements. 
 
Inquiries about Veritext Legal Solutions' 
confidentiality and security policies and practices 
should be directed to Veritext's Client Services  
Associates indicated on the cover of this document or 
at www.veritext.com. 
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EXPERT DISCLOSURE OF JOSEPH A. MURRAY 
 

 Defendants THOMAS DARDEN, JOHN T. VAUGHN, INDUSTRIAL HEAT, LLC 

(“IH”), IPH INTERNATIONAL B.V. (“IPH”), and CHEROKEE INVESTMENT PARTNERS, 

LLC (collectively, “Defendants”), pursuant to Fed. R. Civ. P. 26 (a)(2)(C), hereby submit the 

expert disclosure of Joseph A. Murray: 

I. INTRODUCTION 

 Joseph A. Murray, former Vice President of Engineering for Industrial Heat, LLC, shall 

be testifying as to his opinions concerning the accuracy and reliability of the report by Fabio 

Penon of the E-Cat plant as well as the performance of the E-cat plant itself.  

 

II. SUMMARY OF OPINIONS 

Comparisons Between Power Sold By Florida Power & Light Company to J.M. Products, 
Inc. and Power Reported As Absorbed By Fabio Penon and Fulvio Fabiani 

 Mr. Murray will describe how the data generated by Fabio Penon (“Penon”) and Fulvio 

Fabiani (“Fabiani”) pertaining to the power absorbed during the testing of the E-cat plant at 

ADDRESS OF DORAL LOCATION(“JMP”) is at odds with the  the amount of power used at 

Doral location as demonstrated by Florida Power & Light Company (“FPL”) records. See 

“Exhibit A.” Using the values of power absorption into the reactor reported by Penon to 

Industrial Heat, LLC, Mr. Murray compared these numbers to the actual power provided by FPL 

to the Doral location and found numerous inaccuracies reported by Penon and Fabiani.  

 Mr. Murray also compared Penon and Fabiani’s data to the historical average amount of 

power that the Doral location used before and after the purported “guarantee performance test” 

(specifically before and after the reactor was turned on). Once again, Mr. Murray’s analysis 

demonstrates that Penon and Fabiani’s reports on the power absorbed into the E-cat plant are 
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inaccurate when measured against power provided by FPL to Doral location are riddled with 

inaccuracies when measured against the power actually provided by FPL to the plant. See  

“Exhibit B.” 

Inverse Relationship of Power Input to Plant and Coefficient of Power 

Using the values reported by Penon to Industrial Heat, Mr. Murray compared the reported 

power input to the E-cat plant reported by Penon  against the reported coefficient of power 

(“COP”) reported by Penon as reflected in Figure See “Exhibit C.” After comparing the two sets 

of numbers, Mr. Murray’s results revealed an inverse relationship between the input power and 

the COP (i.e., when the plant draws less power, the COP of the E-cat plant increases). Mr. 

Murray will testify that there is no logical reason why the COP should be changing inversely to 

the amount of power inputted given that the same E-cat plant was used throughout the 

“guaranteed performance test.”  

 

Heat Simulations  

Mr. Murray will testify as to the heat simulations he ran to recreate the thermal conditions 

inside the Doral location The thermal simulation involved a 500 kw or 800 kw power source 

uniformly distributed in a container at the Doral location, 7861 NW 46th Street, Doral, FL 33166 

and releasing heat into the ambient warehouse of the Doral location. Mr. Murray’s simulation 

demonstrates how the heat would typically build over time to achieve a steady state temperature. 

See “Thermal Simulations” This means that the room would have been heated to a temperature 

unsuited for a human working environment.  
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Water Flow 

Mr. Murray will be testifying as to the tests he conducted on the water flow into the E-cat 

plant. The results of Mr. Murray’s test show that the measured flow meter used by Penon would 

report a much higher flow of water than was actually occurring. The purpose of the test was to 

determine how the flow meter used by Penon operated when a limited amount of water flowed 

through it. Murray’s results showed that the water meter Penon used would show the results that 

Penon reported when in fact the actual water flowing through the meter was multiples less than 

what the meter showed. the behavior of the  flow meter when a very minimum amount of water 

was going through it.  See “Water Flow Test Results”. 

QUALIFICATIONS 

 Mr. Murray’s educational background includes an ABD from University of Maryland, an 

M.S. from University of Utah and a B.S. from Michigan State University.  
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Dated: January 30, 2017. Respectfully submitted, 
 
/s/ Christopher R.J. Pace 
Christopher R.J. Pace 
cpace@jonesday.com 
Florida Bar No. 721166 
Christopher M. Lomax 
clomax@jonesday.com 
Florida Bar No. 56220 
Christina T. Mastrucci 
cmastrucci@jonesday.com 
Florida Bar No. 113013 
Erika S. Handelson 
ehandelson@jonesday.com 
Florida Bar No. 91133 
Michael A. Maugans 
mmaugans@jonesday.com 
Florida Bar No. 107531 
JONES DAY 
600 Brickell Avenue 
Brickell World Plaza 
Suite 3300 
Miami, FL 33131 
Tel: 305-714-9700 
Fax: 305-714-9799 
Counsel for Defendants/Counter-Plaintiffs 
Third Party-Plaintiffs 
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CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that a true and correct copy of the foregoing was served by e-mail 

on counsel of record this 30th day of January, 2017. 

 /s/ Michael A. Maugans 
Michael A. Maugans 
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bchaiken@pbyalaw.com 
pturner@pbyalaw.com 
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Counsel for Plaintiffs 
 
Fernando S. Aran  
ARAN, CORREA & GUARCH, P.A. 
255 University Drive 
Coral Gables, FL 33134-6732 
Tel.: (305) 665-3400 
Fax: (305) 665-2250 
faran@acg-law.com 
Counsel for JM Products, Inc., Henry Johnson and James Bass 
 
Rodolfo Nuñez 
RODOLFO NUNEZ, P.A. 
255 University Drive 
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Fax: (305) 665-2250 
rnunez@acg-law.com 
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EXPERT REPORT OF RICK A. SMITH, P.E. 
 

 Defendants THOMAS DARDEN, JOHN T. VAUGHN, INDUSTRIAL HEAT, LLC 

(“IH”), IPH INTERNATIONAL B.V. (“IPH”), and CHEROKEE INVESTMENT PARTNERS, 

LLC (collectively, “Defendants”), pursuant to Fed. R. Civ. P. 26 (a)(2)(B), hereby submit the 

expert report of Rick  A. Smith, P.E.: 

I. INTRODUCTION 

 I, Rick A. Smith, P.E. principal of Applied Thermal Engineering, Inc., located at 7400 

Brown Road, Ostrander, OH 43061, have been retained by counsel for Defendants in the above-

captioned litigation to provide my opinions concerning the reported validation of certain low 

energy nuclear reactor (“LENR”) technology referred to as the “E-Cat.”  Specifically, I have 

been asked to render my opinions on the following issues: 

1. Whether the device tested by Mr. Penon in Doral, Florida, from February 2015 

through February 2016 operated at a coefficient of performance of at least 10.85  

for a period of 350 days (even if not consecutive) within any 400 day period prior 

to March 29, 2016. 

2. Whether the device so tested in Doral consistently produced energy more than 2.6 

times greater than the energy consumed by the device and whether the 

temperature of the steam produced by the device was consistently 100 degrees 

Celsius or greater. 

II. STATEMENT OF OPINIONS 

Equipment Description 

 This author has not yet been able to inspect  the E-Cat site in Florida.  The address of this 
site is 7861 NW 46th Street, Doral, FL 33166-5470.  However, based upon information currently 
available to him, the author believes that the equipment in question at the Florida site is: the E-
Cat, a device invented by plaintiff, Andrea Rossi, a purported chemical processing/production 
facility run by J. M. Chemical Products, Inc. or J.M. Products, Inc. (hereinafter JM), and related 
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piping, electrical equipment, utilities, etc. to support the two ventures.  The author believes that 
the purpose of the E-Cat was to sell steam, via Mr. Rossi’s company Leonardo Corp., to JM. 
 

Background, Observations, and Narrative 
 

 One claim, perhaps the primary claim, of Mr. Rossi’s invention, the E-Cat, is that it will 
produce many times more energy than it consumes.  The author’s understanding is that 
defendants Industrial Heat and IPH International, B.V. entered into a contractual arrangement 
with Mr. Rossi, based upon a hope that the E-Cat might, in fact, produce more energy than it 
consumed. 
 
 The author’s understanding is that the plaintiffs contend that the Report dated  
03/28/2016 by Dr. Ing. Fabio Penon is validation of the E-Cat’s performance.  The purpose of 
the author’s investigation is to determine if the E-Cat did, in fact, produce more energy than it 
consumed, as Mr. Penon reported.  The author has not been asked to form an opinion, nor has he 
formed an opinion on the physics of the reaction claimed by Dr. Rossi.   
 

Basic Thermodynamics 
 

 The author will discuss the basics of thermodynamics before he analyzes the claimed 
performance of the E-Cat. 
 
 There are two foundational laws of thermodynamics, the First, and the Second. 
 
 The engineering definition of the first law of thermodynamics, in Thermodynamics, by 
Kenneth Wark, states: “When a closed system is altered adiabatically [i.e. without heat transfer], 
the work is the same for all possible paths which connect the two given equilibrium states.” To 
put this into normal English, the first law of thermodynamics states that neither matter, nor 
energy, can be created or destroyed, they can only change form. 
 
 There are many forms of energy.  A few of them are chemical, electrical, mechanical, 
nuclear, thermal, electromagnetic, and so on.  Please see the picture below. 
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 In theory, they are all interchangeable.  A ubiquitous example is a cell phone battery.  
When the phone is in use, the battery is using chemical energy to generate electrical energy.  
When the phone is charging, electrical energy is being converted into chemical energy.  These 
two conversions are very interchangeable. 
 
 In other instances, the interchangeability is somewhat limited.  Nuclear energy is 
generally a one-way street.  In a nuclear weapon, for example, the nuclear energy released by the 
explosion produces enormous amounts of thermal, mechanical, and electromagnetic energy.  In a 
nuclear power plant, the controlled decay of the isotopes produces enormous amounts of thermal 
energy to produce electrical power or propel a ship. 
 
 Dr. Wark defines the second law of thermodynamics thusly:  “The entropy of an isolated 
system always either increases or remains the same when the system changes from one 
equilibrium state to another.”  In other words, energy systems always “roll downhill” when left 
to themselves.  Thermal systems will always proceed from hot (higher energy) to cold (lower 
energy), left to themselves; they will never go from cold to hot unaided.  The human body does 
not generally become stronger, healthier, or more agile as one ages.  The author has personal 
experience with this. 
 
 Another fundamental definition is that of a BTU, or British Thermal Unit.  A BTU is the 
amount of heat required to raise (or lower) one pound of water one degree Fahrenheit. 
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 A wooden kitchen match contains about one BTU, to put things into perspective. 
  
 Let’s do a quick entropy example in a hypothetical, but realistic situation.  The picture 
below shows a conventional, coal fired steam power plant. 
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 A conventional steam power plant might have steam leaving the boiler at a pressure of 
2485.3 PSIG (Pounds per Square Inch, Gauge).  This is equivalent to 2500 PSIA (Pounds per 
Square Inch, Absolute).   
 
 Gauge pressure has the local atmospheric pressure as its base, normally 14.696 PSIA, at 
sea level.  Think Miami.  Absolute pressure has zero as its base.  Absolute pressure equals gauge 
pressure plus the local atmospheric pressure, and is used in most thermodynamic calculations.  
So in this example: 2485.3 + 14.7 = 2500.0 
 
 Please see the following picture for pressure and temperature comparisons. 
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 The leaving steam temperature of our hypothetical power plant might be 990° F.  This is 
equivalent to 1450° R (degrees Rankine), or absolute temperature. Our Fahrenheit temperature 
scale is based upon water freezing at 32° F and boiling at 212°F (at sea level pressure).   In our 
English measuring system, absolute zero is 0° Rankine.  To obtain degrees Rankine from 
Fahrenheit, one must add 460.  So, water freezes at 492° R. 
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 Now, in our hypothetical steam plant with superheated steam leaving the boiler at 2500 
PSIA, and 1450° R, the steam would have an entropy of 1.6966 BTU per pound per degree 
Rankine.  The enthalpy (heat content) of the steam is 1741.7 BTU per pound of steam. 
 
 The condenser of our power plant will operate in a deep vacuum, in order to maximize 
the work output and the thermal efficiency of the plant.  If the condenser operates at 0.6 PSIA, its 
condensing temperature will be 85° F (545° R), and the steam entering the condenser will have 
an entropy of 2.0218 BTU per pound per degree Rankine.  As the power plant converts the 
thermal energy of the fuel into thermal energy in the steam, into mechanical energy in the 
turbines, and then into electrical energy in the generator, the entropy of the system increases 
from 1.6966 to 2.0218.  This plant obeys the second law of thermodynamics, as do all legitimate 
power producing systems. 
 
 Remember that there are many losses in the system: the boiler shell as well as the steam 
lines give off heat to the environment, there are fluid friction losses in the steam and water piping 
systems and air and gas handling systems, there are combustion losses due to the inefficiencies in 
combustion and the exit gas temperature, there are mechanical and windage losses in the turbine 
and generator, there are electrical losses in the generator, wiring, and transformer.  All of these 
losses are irrecoverable and unavoidable.  Further, it takes a huge amount of internal power 
(pumps, fans, conveyors, etc.) to run a power plant, as well as the cost of running the pollution 
control systems.  Utilities spend enormous resources to reduce these losses and maximize the 
efficiencies of their plants, as well as minimizing the plant pollution. 
 
 The steam entering the condenser has a total enthalpy of 1098.6 BTU per pound, and an 
evaporation heat content of 1045.5 BTU per pound.  For each pound of steam that passes through 
the system, 696.2 BTU’s (1747.1 – 1098.6) are available to do work and thereby generate 
electricity. 
 
 The astute reader has observed that the steam still has a lot of energy left as it enters the 
condenser, 1045.5 BTU per pound to be exact.  Why can’t more power be extracted from that 
steam?  Because it is at almost no pressure, only 0.6 PSI above a perfect vacuum or zero 
pressure.  There is no pressure left to spin a turbine and do more work.  This heat MUST be 
rejected to the atmosphere.  That is the purpose of the condenser and the cooling tower. 
 
 The condenser is a heat exchanger which uses water from the cooling tower to remove 
the heat from the low pressure steam and convert it back to water (condensate), so it (the 
condensate) can be recycled through the plant over and over.  The cooling tower water loop 
pumps the water outside the plant to a cooling tower, where the water is cooled by ambient air 
passing over it.  This is where the waste heat from the plant is rejected.  The cooler water from 
the cooling tower then returns to the condenser to remove more heat from the low pressure steam 
in the condenser. 
 
 A crucial point that the reader must fully understand is that the rejected heat MUST GO 
SOMEWHERE.  It does not just simply vanish, rejected heat generated by indoor equipment 
must be rejected to the atmosphere by mechanical equipment.  This is true of any and every 
thermal plant.  The “air conditioner” which normally sits outside one’s house, is in reality only 
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the compressor and condenser section – the other parts, which are connected by a line set 
between the two, are inside the house.  The box outside the house is that part of the system which 
rejects the heat collected from inside the house to the ambient atmosphere. 
 
 Another thermodynamic concept that must be understood is that the boiling point of 
water (or any liquid) depends upon the pressure of the liquid.  At sea level conditions, water 
boils at 212° F.  At Leadville, CO, which is at an elevation of just over 10,000 feet (the local 
atmospheric pressure is about 10 PSIA, not 14.7 PSIA), water boils at about 192° F.  In a typical 
industrial boiler which operates at 150 PSIG (164.7 PSIA) the water boils at 366° F.  When a 
liquid is at its boiling point, it can exist as 100 % liquid, or 100 % vapor, or any fraction in 
between depending upon how much heat has been put into it at a given time.  The picture below 
shows this. 
 

 
 
 The units in the picture are metric, but the concept remains.  Also, saturation is a term of 
art used in the thermodynamic world.  It means that a fluid is saturated with heat.  In a closed 
pressure vessel, where liquid and vapor are in physical contact with each other, the fluid in the 
vessel (water in a boiler or refrigerant in an air conditioning system) can exist as 100 % water 
(the left portion of the blue line), 100% vapor (the right portion of the blue line), or any fraction 
in between (the green internal lines) depending upon how much heat has been put into the fluid 
at a particular time. 
 
 Another crucial issue regarding the red evaporation lines is that each point on the line 
represents the value of the energy (enthalpy) in the fluid at that point.  The bottom red line is at 
100° C which also happens to be the nominal fluid output temperature of the E-Cat.  
Furthermore, the saturation pressure for 100° C water is atmospheric pressure or 1 bar absolute.  
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A pressure level of one bar is equal to one atmosphere at standard sea level conditions (14.696 
PSIA English). 
 
 At the left, where the red line and the blue (saturated water) line intersect, the enthalpy is 
about 418 kJ/kg (kilo Joules per kilogram of water).  On the right side, where red and blue 
intersect, the enthalpy is about 2676 kJ/kg (I looked them up. I cannot actually interpolate that 
well).  The difference is 2258 kJ/kg.   This difference is the amount of heat it takes to convert a 
kg of water at 100° C to a kg of steam at 100° C, both at one bar pressure. 
 
 In English units, the enthalpy of saturated water is 180 BTU per pound at 212° F and 
atmospheric pressure, 14.696 PSIA.  The enthalpy of saturated steam at the same conditions is 
1150 BTU per pound.  Therefore, it takes 970 BTU’s per pound of fluid to convert water into 
steam. 
 
 It should be immediately obvious to the reader that it takes a great deal of energy to 
convert a kilogram or a pound of water into the equivalent amount of steam.  In fact, it takes over 
five times the energy to convert a pound of water to a pound of steam than it does to raise the 
temperature of water from the freezing to the boiling points. 
 
 Also, for any given fluid, the boiling temperature is dependent on the pressure the fluid is 
experiencing.  Again, where liquid and vapor are in physical contact with each other, the 
temperature - pressure relationship for a given fluid is fixed and immutable.  At a given pressure, 
the temperature of the fluid WILL be fixed by that relationship.  And at that fixed temperature 
and pressure, there can be 100 % liquid, 100 % vapor, or any fraction in between.  The horizontal 
red evaporation lines illustrate this concept. 
 
 Superheated steam (or any superheated vapor) is at a temperature above the saturation 
temperature for a given pressure.  Obviously, the fluid is 100 % vapor, and there is no liquid 
present.  Superheated steam is generated in a separate set of tubes which remove the steam from 
the liquid and then heat the steam to a temperature higher than the saturation temperature. 
 
 The author now begs the reader’s forgiveness for subjecting the reader to the previous six 
pages of thermodynamics.  However, a basic understanding of this subject is crucial if the reader 
is to understand the concepts which will be discussed below as they relate to the subject 
litigation. 
 

E-CAT MW1 Energy Plant Final Report 
 

 This report, dated 03/28/2016 by Dr. Ing. Fabio Penon is claimed to be the validation 
report of the E-Cat’s performance.  Penon is referred to as the Expert Responsible for Validation 
(ERV) in various documents, and will be referred to as such in this document, although the 
author expresses no opinion on whether Engineer Penon was the ERV as specified in the parties’ 
contractual documents. 
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 This author’s search of the internet reveals a prior relationship between Dr. Penon and 
Mr. Rossi.  If true, this author wonders how Dr. Penon could have been an objective, 
dispassionate third party verifier. 
 
 Defendants’ Third Amended Answer, Additional Defenses, Counterclaims and Third-
Party Claims identifies many issues regarding the test protocol, adherence to the original test 
plan, number of cells in service, and related issues.  Due to time constraints, this author will not 
address these issues in this report, but reserves the right to address them in the future. 
 
 In general, this author is not in this report discussing the E-Cat, per se.  First, he has not 
had a chance to inspect it, although he has viewed many photos of it.  Secondly, he has seen no 
documentation of the machine itself.  Again, the author reserves the right to address this in the 
future. 
 

Mr. Penon’s Data 
 

 The author has inspected Engineer Penon’s reports, and also summaries of Penon’s data 
in Excel spreadsheets titled, ROSSI_00001075 and ROSSI_00008579.   
 

 
 The picture just above is one of the pdf annexes of Penon’s report. 
 
 The Penon reports generally (with some variation) contain certain data.  The author 
understands that these data were provided to Industrial Heat as pdf files and not as Excel 
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spreadsheets.  The columns are not labeled as in an Excel spreadsheet, so each column will be 
referred to by its title.  The verbatim column descriptors shown below the title block will be 
reproduced for clarity. 
 
 The first four columns are the date and time columns.  These are unremarkable. 
 
 The entitled “days of functioning”, is the cumulative days counter.  This is also 
unremarkable. 
 
 The column entitled “average power supply (wh/h)”.  This would appear to be the 
average power supplied to the E-Cat.  (wh/h) is watt hours per hour, which equals watts.  Some 
months are in wh/h and others are in Kwh/h.  This difference in units is of no concern.  An 
interesting thing occurs starting in June, 2015.  If one takes the number in the column entitled 
“supplied energy wh/d” and divides it by 24, one gets the exact number in the “average power 
supply (wh/h)” column  to five digit precision. 
 
 The column entitled “supplied energy wh/d”.  This is apparently the daily energy 
supplied to the E-Cat.  If one takes the values in “average power supply” column and multiplies 
by 24, one obtains the almost exact value in the “supplied energy wh/d”.  Here is the problem.  
Instead of a value of 247,000 this column on Feb. 06, the author would expect to see a 
calculation here that would not result, in each entry, in a rounded number.  The report does not 
explain the calculation or estimation that Penon made to arrive at the reported number.  
Additionally, this is inconsistent with the Florida Power and Light records which casts further 
doubt on the data in Penon’s report. 
 
 The column entitled “tank water T max (Celsius)”.  This is the tank which feeds the E-
Cat cells.  It presumably is the large rectangular block in the center of Figure 2, on page 2/5 of 
Dr. Penon’s final report. Fig. 2 has an annotation pointing to this block titled “probe for water 
temperature measure”.  This is also unremarkable. 
 
 The column entitled “effective flowed water (kg/d)”, is the total mass of water transited 
during the test period.  The pictures of the flow meter shows that it reads in m3, or cubic meters.  
This author wonders if the data logger converted cubic meters to kilograms or is it done in the 
spreadsheet.  This author has the same concern with this column as with the column entitled 
“supplied energy wh/d” regarding the cell contents, i.e., seeing a rounded number in each cell as 
opposed to seeing a formula in each cell, or an explanation in the report as to how this number 
was calculated.  In the vast majority of the cases, this cell content was 36000, not 35837, or 
36714, but 36000 exactly.  27000 and 29000 were well represented also.  This is undoubtedly the 
most uniform data collection which this author has seen in his forty plus years of engineering.  
There is no reason or need to round data to the nearest 1000 in a report like this.  In fact, one 
needs to use the “Round” function in a spreadsheet to get numbers to display like this.  This 
author has more comments on the water meter later in the report. 
 
 The column entitled “reduced flowed water (kg/d)” is described at the bottom of page 3 
of the ERV report.  “Measurement uncertainties have been present during the test.  To take this 
into account the total mass of water transited during the test period has been reduced by 10%.”  
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This column is simply 90% of the “effective flowed water (kg/d)” column.  This author has the 
same concern with this column as with the “supplied energy wh/d” column regarding the cell 
contents, i.e., seeing a number in each cell as opposed to seeing a formula. 
 
 The column entitled “steam T min (Celsius)” is the measured temperature of the fluid 
leaving the E-Cat (This author has used fluid instead of steam intentionally.  This will be 
discussed later in the report).  The numbers themselves are unremarkable.  What they actually 
represent is a different matter. 
 
 The column entitled “steam pressure” is the measured pressure of the fluid leaving the E-
Cat (This author has used fluid instead of steam intentionally.  This will be discussed later in the 
report).  The numbers themselves are unremarkable.  What they actually represent is a different 
matter.  Every cell under steam pressure is “0” in the entire spread sheet. 
 
 The steam pressure in the “steam pressure” column is uniformly reported as “0.0” (bar).  
0.0 bar is 0.0 atmospheres absolute.  The way the data are presented the E-Cat is reported as 
operating in a perfect vacuum.  If the ERV meant 1 atmosphere, the column should have been 
labeled “1 bar” or 0.0 (barg), (barg being bar – gauge).  Another very serious data anomaly is 
that the steam temperatures are almost all reported as being over 100° C.  The saturation 
temperature of water/ steam at atmospheric pressure is 100.0° C.   
 
 The column entitled “produced energy (wh)” is represented as being the energy produced 
by the E-Cat.  The same comments about numbers in the cells versus formulas generally hold 
true for this column.   
  
 The “produced energy” numbers should have been generated and provided by a 
calibrated energy measuring device (to include steam flow, steam quality, temperature, and 
pressure) in the outlet of the E-Cat.  However, there never was an energy measuring device in the 
outlet of the E-Cat, as shall be discussed in depth later in this report.  Instead, the report raises 
suspicion that COP numbers (more on these later also) were not properly calculated, and the 
produced energy numbers may have been “back calculated”. 
 
 With respect to the column entitled “COP”, based on the above discussion, these numbers 
do not appear to have been properly calculated.  If an appropriate energy measuring device had 
been installed in the outlet of the E-Cat, the “produced energy” column would be a tabulation of 
those actual readings.  This value would then be divided by the “supplied energy wh/d” column, 
the actual supplied energy, to get the “COP”.  Which gets us to COP. 
 
 COP stands for Coefficient of Performance.  It is a term which is used in the air 
conditioning and heat pump industry, not the steam producing and power generation industries.  
The most general definition of air conditioning and refrigeration is removing heat from a place 
where it is not wanted and rejecting it to a place where it will dissipate to the environment.  The 
COP is a measure of how much work it takes to move a given amount of heat from point A to 
point B.  The more efficient an air conditioner is, the higher its COP will be because it takes less 
work to move the heat from inside to outside.  To use “COP” as a measure of the efficiency of a 
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heat producing device (the E-Cat), as opposed to a work absorbing device (an air conditioner), is 
a misapplication of the term.  
 
 In summary, it is this author’s professional opinion that the entire ERV spreadsheet is not 
a valid means to tabulate and compute the performance of the E-Cat.  Its data are suspect and the 
methodology is not explained in enough detail to render the results valid, standing alone. 
 

Test Instrumentation 
 

 The E-Cat test setup is briefly described by the ERV on pages 1, 2, and the top of 3.  
Figure 2 on page 2 purports to be a schematic of the test setup.  With this setup, in the author’s  
opinion it is not possible to accurately measure the output of the E-Cat. 
 
 The American Society of Mechanical Engineers (ASME), of which this author is a 
member, produces many Performance Test Codes for boilers and many other types of equipment.  
In the course of running one of these tests, numerous parameters which are delineated in the 
codes are carefully measured, one of which is the steam flow from the boiler.  The steam flow, as 
well as its temperature, pressure, and quality in a saturated steam system are critical parameters 
to accurately measure and determine the actual BTU’s per hour (BTUH) which the boiler is 
producing.  Without knowing this, it is impossible to measure the performance and efficiency of 
the boiler. 
 
 The E-Cat is a boiler, albeit of unconventional design.  Since it is a boiler, its efficiency 
can only be accurately measured by accurately determining its actual flow out of the unit, as well 
as its temperature, pressure, and steam quality, among other things.  Steam quality is the 
percentage of steam in a given flow.  A steam quality of 100% means that there is 100% steam in 
the boiler output and no moisture.  A steam quality of 75% means that there is 75% steam and 
25% moisture in the boiler output.  Please remember that at a given temperature and pressure, 
there can be 100% liquid, 100% vapor, or any fraction in between, as was explained above. 
 
 By only measuring the temperature and pressure of the fluid leaving the boiler, there is 
absolutely no way of knowing how much fluid is flowing, and what the steam quality is.  The E-
Cat could have been producing 100% hot water, or 100 % steam, and no one would know the 
difference based upon the installed instruments. 
 
 It is this author’s understanding that the E-Cat output line goes to an enclosed space 
which is or was occupied by JM Chemicals, or JM Products, or a similarly named entity.  The 
return line from the enclosure to the E-Cat has a flowmeter installed in it.  By any normal 
engineering standard, the flowmeter in the return line is measuring an input to the E-Cat.  There 
is no way that this can be considered an output.1  It is unknown what happens to the fluid inside 
the JM Products enclosure.  Is it heated?  Is it cooled?  Is part of it drained off?  Are city water or 
other substances added to the flow stream? 
 

                                                 
1 Even if the flowmeter had been installed in the proper location, this author has serious concerns about the 

flowmeter’s suitability for its stated purpose. 
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 On page 3 of the ERV report, he states, “The measurement equipment has been placed 
and operates in a manner that is not necessary to study the client’s use of the energy produced or 
even inquire about such use.”  This is not correct. 
 
 Back to thermodynamics, briefly.  The reader should recall that a pound of 100% quality 
steam at 212° at atmospheric pressure contains more than five times the heat that the same pound 
of water (which is also 0% quality steam) contains at that temperature and pressure. 
 
 The point is that the E-Cat “system” could just as easily have been flowing water as 
steam.  With the installed instrumentation, there is absolutely no way of knowing.  Determining 
and establishing the whether the system was flowing steam would have been easy to do, if the 
person establishing the test plan was interested in knowing that data.  If the E-Cat was in fact 
flowing water, and the output was not measured, but rather was only calculated, based on the 
assumption that the flow was steam, the calculated (not the actual) E-Cat thermal output would 
be exaggerated by at least a factor of five.   
 
On page 4 of the ERV’s report, is the equation: 
 
Ep = 0.9x λ x Mw 
Ep  is the total energy produced in the steam as shown on page 3, section 2.1 
λ is the heat of vaporization (the heat it takes to boil water at a constant temperature) 
Mw is the mass of water vaporized during the whole test, coming from the tank 
 
 The huge and unverified assumption built into this equation is that the flow out of the E-
Cat is 100% quality steam.  This equation, while technically correct, is not valid if the system is 
flowing water not steam.  Again, there is absolutely no way of knowing exactly what is exiting 
the E-Cat. 
 
 Mr. Joe Murray addressed some of his concerns to the ERV concerning the flow meter.  
This author shares Mr. Murray’s concerns and would like to see the ERV’s responses.  This 
author also shares the other concerns Mr. Murray has about the other issues in his letter, to wit: 
2. The consistency of the reported flow rate statistics, 3. The number of reactor units in operation 
varied substantially over time, 4. System alteration on the night of February 16 or the morning of 
February 17, and 5. The flow of steam through the pipe to J. M. Products.  This author reserves 
the right to address these issues at a later date. 
 
 It is this author’s professional opinion that the E-Cat test setup was not properly 
instrumented and did not measure the E-Cat’s actual output. 
  

E-Cat Heat Rejection 
 

 For the sake of discussion (but not agreement, just to be clear), let us assume that the E-
Cat produced all the heat that the ERV says it did, and that it was 100% quality steam.  During 
the test period, the average assumed output from the E-Cat was about 790 KW. 
 
E-Cat Output  = (790 KW) x (3413 BTUH / KW) 
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    2,696,270 BTUH 
 
E-Cat Output  = (2,696,270 BTUH) ÷ (33,465 Boiler HP / BTUH) 
    80.57 BoHP 
 
Crosschecking: 
 
E-Cat Output  = (790 KW) x (1 BoHP / 9.803 KW) 
    80.59 BoHP 
 
An 80 boiler horsepower (BoHP) boiler is a small commercial boiler.  For illustration, below is a 
generic picture of a very common Cleaver Brooks steam boiler of this type. 
 

 
 
 This conventional boiler does not appear to be greatly different in size than the E-Cat. 
 
 The E-Cat is putting approximately 2,700,000 BTU’s into the JP enclosure every hour.  
What happens to this heat?  Please remember that the first law of thermodynamics states that 
neither matter, nor energy, can be created or destroyed, they can only change form. 
 
 If JMP was actually performing any processing, they would have taken the steam, used it 
to heat some materials to create or enhance a chemical reaction, or to heat materials to kill 
biologicals, or whatever other productive use would require 212° F (100° C) heat.  The product 
stream would then have to be cooled for further processing, packaging, shipping, etc.  In other 
words, all of the heat that entered the product stream would leave the product stream, either by 
air cooling, or by some sort of heat exchanger. 
 

Case 1:16-cv-21199-CMA   Document 285-10   Entered on FLSD Docket 05/04/2017   Page 16 of
 33



 - 16 -  

 To illustrate, if one boils water (212° F) to make sweet tea and leaves the hot tea sitting 
on the counter, what happens to it?  Does it naturally get hotter or does it eventually cool down 
to room temperature?  We all know that it cools to room temperature eventually, even though it 
may take a while. 
 
 In an industrial process, the product cooling is accelerated by the use of heat exchangers 
or fans, or some other mechanical means of cooling.  This is done to maximize the production 
rate and minimize the space required to do so. 
 
 In the issue at hand, let us first assume that air is used to cool the product stream.  Please 
keep in mind that 2,700,000 BTU’s enters the product stream every hour of every day of the test 
period (24/7).  This same 2,700,000 BTU’s per hour then leaves the product stream and has to be 
rejected to the environment. 
 
 Mr. Murray has produced some simulation videos purporting to show what happens to 
the temperature of the entire facility if one assumes (or contends) that the rejected heat was left 
to naturally dissipate in due course.  This author has not verified Murray’s numerical analysis, 
but only viewed the videos, and therefore reserves the right to verify Mr. Murray’s calculations 
and analysis regarding this.  The Murray videos show a very marked temperature rise in the 
space, with temperatures approaching 373° K (absolute temperature), which is 100° C, which is 
212° F.  This is warm, even for Miami.   
 
 If the unit were generating the amount of heat that Penon claims, and that heat had been 
left to naturally dissipate, no human could have worked, or even survived, for long in the space.  
Obviously, this temperature rise in the space never happened. 
 
 Alternatively, JMP could have used a roof-mounted fan to remove all rejected heat.  Fan 
sizing is: 
 
CFM = Cubic Feet of air per Minute 
c = Specific heat of air in BTU per pound of air per °F (BTU / Lb. °F) = 0.24 
ΔT = Temperature difference of the air, in this case 130° F - 80° F 
ρ =  Average density of the air in pounds per cubic foot = 14.3 
 
CFM =  (2,700,000) x  (1 / c) x (1 / 60) x (1 / 130 – 80) x ρ 
   = (2,700,000) x (1 / 0.24) x (1 / 60) x (1 / 50) x 14.3  
   = 53,625 CFM 
 
 A roof mounted fan to move this much air would have a blade diameter of about 54”, a 
10 HP motor, would have dimensions of about 60” square and about 48” high, and would look 
something like the next picture. 
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 If most of the 2,700,000 BTUH were rejected to cooling water through a heat exchanger 
of some sort, the best way to remove the heat would be a cooling tower.  Cooling towers are 
sized in tons of refrigeration or cooling.  This refers to a ton of ice melting in a 24 hour period, 
not the weight of the equipment.  A ton of cooling equals 12,000 BTUH. 
 
Tons of cooling =  (2,700,000 BTUH) ÷ (12,000 BTUH / Ton) 
Tons of cooling =  225 T 
 
A cooling tower of this size would be about 12’ x 12’ x 12’ and would look something like this. 
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The author has examined photographs of the site at 7861 NW 46th Street, Doral, FL, as well as 
aerial photos (below), and has spoken to Mr. Joe Murray, who inspected portions of the facility 
in February 2016.  The author has seen no evidence that the plant contained any equipment 
resembling large rooftop ventilators or cooling towers.  Aerial photos of the property are below: 

  
 
The author has seen no evidence of cooling towers.  There are some squares on the roof which 
may be roof-top ventilators.  Let’s look inside the building. 
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 Only the first interior picture shows anything in the ceiling.  Since the rectangular 
opening is light, it could be a skylight or a natural (no fan) ventilation opening.  A powered roof 
fan with a cap (a necessity in Miami) would not let any light through.  The other photos show no 
openings in the ceiling. 
 
 The last interior photo, showing the dark grey partition with the white door is very 
interesting.  As mentioned, no openings can be seen in the ceiling.  Other than the small items 
along the left wall, there are also no visible pipes, pipe racks, pipe drops, conduits, cable trays, 
transformers, switchgear, motor control centers, storage racks, or any other items which one 
normally associates with a manufacturing facility, even a small one. 
 
 Is there any place else in the facility where 2,700,000 BTUH can be rejected?  Another 
possibility might be to use city water to absorb the rejected heat.  This author has analyzed the 
Miami-Dade water bills for the subject property and has determined that during the validation 
period, the facility used about 40,000 gallons of water.  This is about 4.6 gallons per hour.  For 
this discussion, assume that all the water was used for heat rejection, none was used for domestic 
purposes. 
 
Assume: a 50° inlet water temperature, 130° water outlet temperature (sewer temperature 

restriction) 
Flow is 5 gallons per hour. 
Water density is 8.34 pounds per gallon. 
Specific heat of water is 1 BTU per pound per degree. 
Q is engineering shorthand for heat absorbed by the city water. 
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The formula is :  Q = (gallons per hour) x density x temperature difference x specific heat 
     (5) x (8.34) x (130° F – 50° F) x 1.0 
 
Heat absorbed by water = 3336 BTU per hour. 
 
 How much water under the same conditions would it take to absorb 2,700,000 BTU?  
Working the above equation backwards, it would take 4047 gallons of water per hour, or 67.5 
gallons per minute to absorb this amount of rejected heat. 
 
City water was not used for heat rejection.      
 
Where did the rejected heat go? 
 
Air cooling – no. 
 
Cooling tower – no. 
 
City water – no. 
 
There are now but two alternatives left. 
 
The heat just vanished. – no.  The first law of thermodynamics prohibits this. 
 
or 
 
It never existed. 
 
 It is this author’s professional opinion that the E-Cat never produced the energy which 
was claimed for it.  This energy had to be rejected somewhere, and this analysis has shown, by 
the process of elimination, that the claimed energy never existed. 
 

Conclusions 
 

 Based on the preceding and my more than forty years’ experience as a professional 
engineer engaged in facility and utility engineering and operations, it is within a reasonable 
degree of engineering certainty that I conclude the following: 
 

1. The Penon reports, standing alone, are not valid to tabulate and compute the performance 
of the E-Cat.  The data are suspect and the methodology is not explained. 
 

2. The E-Cat test setup was not properly instrumented and there was no measurement of the 
E-Cat’s actual output. 
 

3. The E-Cat never produced the energy which was claimed for it.  This energy had to be 
rejected somewhere, and this analysis has shown, by the process of elimination, that the 
claimed energy never existed. 
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III. FACTS AND DATA CONSIDERED 

 In forming the opinions expressed in this report, I have relied on my education and 

experience as described in my curriculum vitae attached hereto as Exhibit A.  In addition, I 

received and considered the documents and information identified in Exhibit B hereto. 

IV. EXHIBITS THAT SUMMARIZE OR SUPPORT OPINIONS 

 I have not prepared any exhibits to summarize or support my opinion, other than as 

incorporated in the text of Section II above.  I reserve the right to prepare exhibits in connection 

with my anticipated testimony at trial, after the completion of discovery. 

V. QUALIFICATIONS 

 A summary of my qualifications is provided in the CV attached as Exhibit A, which 

includes a list of all publications I have authored in the previous 10 years. 

VI. EXPERT WITNESS EXPERIENCE 

 Since January 2012, I have testified as an expert at trial or deposition in the following 

matters: 

1. I provided my expert opinion in Jerew v. Rhodes Heating, Case No. 11-CV-0876, in 

the County Court for Marion County, Ohio, and testified at trial in December 2012. 

2. I provided my expert opinion in Akron Fairlawn Properties v. Edgell Plumbing, Case 

No. 2012-09-5199, in the Court of Common Pleas for Summit County, Ohio, and 

testified at deposition and trial in October 2013. 

3. I provided my expert opinion in Richmond v. Sears Roebuck, et al., Case No. 12-CV- 

010718, in the Court of Common Pleas for Franklin County, Ohio, and testified at 

deposition in December 2013. 
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4. I provided my expert opinion in Young v. First Energy, Case No. 2013-CI-0408, in 

the Court of Common Pleas for Coshocton County, Ohio, and testified at deposition 

in April2015. 

VII. COMPENSATION 

I am being compensated for my work in these proceedings at a rate of $275.00 per hour, 

except that y rate for deposition and trial testimony is $375.00 per hour. My compensation is not 

dependent on the opinions rendered or the outcome of this proceeding. 

By: 

Rick A. Smith Date 
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 Respectfully submitted, 
 
/s/ Christopher R.J. Pace 
Christopher R.J. Pace 
cpace@jonesday.com 
Florida Bar No. 721166 
Christopher M. Lomax 
clomax@jonesday.com 
Florida Bar No. 56220 
Christina T. Mastrucci 
cmastrucci@jonesday.com 
Florida Bar No. 113013 
Erika S. Handelson 
ehandelson@jonesday.com 
Florida Bar No. 91133 
Michael A. Maugans 
mmaugans@jonesday.com 
Florida Bar No. 107531 
JONES DAY 
600 Brickell Avenue 
Brickell World Plaza 
Suite 3300 
Miami, FL 33131 
Tel: 305-714-9700 
Fax: 305-714-9799 
Counsel for Defendants/Counter-Plaintiffs 
Third Party-Plaintiffs 
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CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that a true and correct copy of the foregoing was served by e-mail 

on counsel of record this 30th day of January, 2017. 

 /s/ Erika S. Handelson 
Erika S. Handelson 
 
 

SERVICE LIST 
 
John W. Annesser, Esq.  
Brian Chaiken 
Paul D. Turner 
D. Porpoise Evans 
PERLMAN, BAJANDAS, YEVOLI & 
ALBRIGHT, P.L. 
283 Catalonia Avenue, Suite 200 
Coral Gables, FL 33134 
Tel.: (305) 377-0086 
Fax: (305) 377-0781 
jannesser@pbyalaw.com 
bchaiken@pbyalaw.com 
pturner@pbyalaw.com 
pevans@pbyalaw.com 
Counsel for Plaintiffs 
 
Fernando S. Aran  
ARAN, CORREA & GUARCH, P.A. 
255 University Drive 
Coral Gables, FL 33134-6732 
Tel.: (305) 665-3400 
Fax: (305) 665-2250 
faran@acg-law.com 
Counsel for JM Products, Inc., Henry Johnson and James Bass 
 
Rodolfo Nuñez 
RODOLFO NUNEZ, P.A. 
255 University Drive 
Coral Gables, Florida 33134 
Tel: (305) 665-3400 
Fax: (305) 665-2250 
rnunez@acg-law.com 
Counsel for United States Quantum Leap, LLC and Fulvio Fabiani 
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RICK A. SMITH, P.E. 

 

 PROFESSIONAL EXPERIENCE 

 

JUN 1988 - PRESENT  APPLIED THERMAL ENGINEERING, INC. 
Principal of this specialty engineering firm whose forté is identifying and solving complex, intractable 

problems; industrial power plant engineering; utility generation and distribution; cogeneration; energy 

conservation and recovery; industrial process improvement; project design and management; forensic 

engineering and expert witness in the above specialties.  Boiler, air conditioning, and pump instructor.    

Worked as a relief utility operator at a local R&D facility whose equipment includes two 750 HP, 250 

PSIG boilers, an ammonia and a carbon dioxide refrigeration system. 

 

Clients (direct or immediate sub) include: 

● ALCON ● Honda America Mfg. ● Spirax Sarco 

● Anheuser - Busch ● Johnson Controls ● State of Arkansas 

● ARCCA, Inc. ● Level 3 Communications ● State of Ohio 

● ATT ● Mead Paper ● Strategic Value Solutions 

● Cargill, Inc. ● Nestlé ● The Ohio State University 

● Climax Molybdenum ● NIBCO ● Thomson Consumer Elec. (RCA) 

● Ford Motor Company ● Owens - Corning Fiberglass ● US Dept. of Justice, BOP 

● General Motors ● PPG Industries ● Volcanic Heater 

● Georgia Pacific ● RIB USCost ● Numerous law firms internationally 

● Graphic Packaging Int’l. ● Ross Laboratories ● Numerous smaller companies 

 

Please see last page for representative projects. 

 

OCT 1983 - JUN 1988 THE OHIO STATE UNIVERSITY 
Senior Mechanical Engineer: 

 Successfully managed a $7,000,000 steam line expansion project which encompassed 30,000 feet of 

superheated steam and condensate lines, several major road crossings, a river bridge crossing, and 15 

building tie-ins / system upgrades, all on a crowded urban campus.  Project management entailed: 

 Oversight of consulting engineers. 

 Review and approval of all plans, specifications, and change orders. 

 Coordination and liaison with all affected University departments. 

 Installation coordination and oversight. 

 Resolving conflicts between this and other ongoing projects. 

 Minimization of disruption to all University operations. 

 Spearheaded a $2,300,000 cogeneration project in McCracken Power Plant.  Authored the feasibility 

study which withstood a peer review by outside consultants; overcame significant technical and 

political hurdles; supervised design, specification, procurement, and installation of the 3125 KW non-

condensing turbine generator, and all associated piping and auxiliary equipment. 

 Assisted in the completion and startup of a 125,000 pound per hour coal fired boiler and its associated 

flue gas scrubber system. 

 Assisted in the preliminary needs assessment and scope of work development for a medical waste 

incinerator. 

 Earned the Mechanical Engineering Advanced Professional Degree. 

7400 Brown Road 
Ostrander, OH  43061 

(740) 666-4872 

7400 Brown Road 
Ostrander, OH  43061 

(740) 666-4872 
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NOV 1981 - JUN 1983 CUMMINS ENGINE COMPANY 
Facilities project manager for maintenance and engineering at five large buildings.  Provided 

engineering services for an additional twenty-five buildings, totaling over 1,000,000 square feet. 

Major accomplishments: 

 Converted three boilers to dual fuel capability to minimize fuel costs. 

 Analyzed major electric accounts.  Through a transformer purchase, brought a major facility into a 

lower rate structure, saving thousands of dollars annually. 

 

JUN 1979 - OCT 1981  ALUMINUM CO. OF AMERICA 
Mechanical engineer in charge of energy conservation for a large aluminum extrusion plant.  Provided 

engineering services for the boiler house and billet annealing furnaces. 

Major Accomplishments: 

 Initiated closing the doors of the homogenizing furnaces between loads to conserve energy and reduce 

furnace turnaround time.  Zero cost, very large annual savings. 

 Discovered and engineered a heat recovery project for an aluminum chip dryer. 

 Designed and built a new boiler ash handling facility.  Performed major equipment enhancements. 

 Analyzed the condensate return system in search of a solution to a vexing problem only to find that 

the difficulty was caused by a faulty control valve diaphragm. 

 

JUL 1977 - MAY 1979 PURDUE UNIVERSITY 
Project engineering including design and installation of retrofit HVAC systems on campus. 

 

JUL 1976 - JUL 1977 ARMOUR - DIAL, INC. 
Project engineer, then maintenance supervisor at a large soap manufacturing plant. 

 

 LICENSES 

PROFESSIONAL ENGINEER: Ohio STATIONARY ENGINEER, 3rd CLASS: Ohio 

UNIVERSAL REFRIGERATION TECHNICIAN: USEPA 

STEAM SYSTEM SPECIALIST: USDOE 

QUALIFIED AS AN EXPERT IN U.S. AND CANADIAN COURTS 

 

 MILITARY SERVICE 

OCT 1968 - AUG 1972 UNITED STATES MARINE CORPS 

Parris Island - 1968.  Completed Officer’s Candidate School at Quantico in 1969.  Volunteered for and 

actively participated in Viet Nam as an artillery forward observer. 
 

EDUCATION 

 OHIO STATE UNIVERSITY: Mech. Engineering Professional Degree, 1988. 

 PURDUE UNIVERSITY: BSME, 1976.  Member - Pi Tau Sigma. 
 

PROFESSIONAL AFFILIATIONS 

MEMBER - American Society of Mechanical Engineers 
 

PUBLIC SERVICE WORK 

MEMBER - Columbus District Heating Task Force, 1984 - 1986 

MEMBER & PAST COMMANDER - American Legion Post #115, Delaware, OH 
 

COMPUTER EXPERTISE 

Proficient in all Microsoft Office applications as well as AutoCAD.  Have received extensive training in 

the use and integration of all these products.  Can learn any other package as required.  
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REPRESENTATIVE ENGINEERING PROJECTS 

 Corrected excessive gas consumption in an asphalt drying plant. 

 Performed a gas line capacity and cathodic protection study for a glass blowing plant. 

 Performed boiler house, steam, and condensate studies at various plants. 

 Performed engineering design reviews and assisted with depreciation studies. 

 Performed project engineering for an energy center upgrade. 

 Performed cogeneration studies for a major university and a major auto manufacturer. 

 Wrote standard air compressor specifications for a major food products company. 

 Designed a steam reducing station for a large paper drying machine. 

 Resolved HVAC problems in a paper mill machine room air conditioning system. 

 Performed a cooling tower study for a large brewery. 

 Re-engineered the heating system for a bottle washing tank at a large brewery. 

 Confirmed the sizing of refrigerant and steam piping. 

 Walked down and re-drew the chilled water piping at a large auto assembly facility. 

 Walked down and re-drew the ammonia PID's for a large food R&D facility. 

 Performed a compressed air study at a large steel mill. 

 Performed a cooling study for a large natural gas pipeline compressor. 

 Performed a boiler safety audit at a large food R&D facility. 

 Perform Coast Guard / ASME design review and certification for thermal fluid heater manufacturers.  

Developed a complex, interactive Excel based program to perform the calculations. 

 Have assisted in value engineering studies for the VA and the City of New York. 

TRAINING EXPERIENCE 

 Have taught hundreds of boiler, HVAC, and pump classes for American Trainco, Applied Thermal 

Engineering, Lewellyn, NTT, and Versa-Tech in the US, Canada, and the Caribbean. 

 University of Wisconsin - Engineering Extension, Industrial Boiler Controls Course Presenter. 

 Taught ME 625, a dual level course in Power Plant Engineering, while at Ohio State University. 

REPRESENTATIVE FORENSIC / EXPERT WITNESS PROJECTS 

 Steam line failures and explosions. 

 Pressure vessel explosions. 

 Boiler explosions, both fire side and water side. 

 Boiler failures – non explosion. 

 Pump and valve failure analysis. 

 Coal supply issues. 

 Cogeneration system failure. 

 Atmosphere oven explosions. 

 Carbon monoxide accidents and fatalities. 

 Water meter failure. 

 HVAC compressor failures. 

 Hydro testing explosion. 

 Large diesel engine cooling system failure. 

 Boiler refractory failures. 

 Investigate cooling tower freeze failure. 

 Hot water burns / scalds. 

PUBLISHED ARTICLES 

 “Winter Storm Warning, NBBI Bulletin, Winter 2012, Volume 67, Number 1. 

 “75-Ton Bottle Rocket Case Study”, NBBI Bulletin, Fall 2012, Volume 67, Number 3. 
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EXHIBIT B 
 

1. The Complaint and all exhibits thereto [D.E. 1] 
 

2. The Third Amended Answer, Additional Defenses, Counterclaims and Third-Party 
claims, and all exhibits thereto [D.E. 78] 
 

3. The E-Cat MW1 Energy Plant in Miami Tests Plan, IH-00011128 
 

4. Initial Queries for M. Eng. Fabio Penon as to Measurements of 1MW Plant, IH-00011086 
 

5. Documents produced in response to subpoena served on Florida Power & Light 
Company, INDUSTRIALHEAT_FPL000004-000067 
 

6. Documents produced in response to subpoena served on Miami-Dade Water and Sewer, 
INDUSTRIALHEAT_MDWS-0001-0049 
 

7. The E-Cat MW1 Energy Plant in Miami Energy Multiple Evaluation Final Report by 
Fabio Penon, IH-00079630-79658 
 

8. Fulvio Fabiani’s Electric Data, produced in discovery by Fulvio Fabiani on or about 
January 13, 2017 on an unlabeled flash drive. 
 

9. Fulvio Fabiani’s Thermal Data, produced in discovery by Fulvio Fabiani on or about 
January 13, 2017 on an unlabeled flash drive. 
 

10. Fulvio Fabiani’s MW1-USA System Absorption Data (translated to English) 
 

11. A video and photo of the flow meter time lapse conducted by Joseph Murray 
 

12. Videos of the heat simulation conducted by Joe Murray 
 

13. Photos taken by Joseph Murray at the Doral Location 
 

14. Joseph Murray’s October 31, 2016 Power Analysis  
 

15. Photos taken in December 2014 at the Triangle Drive Facility, produced by Defendants in 
discovery as part of the three terabyte hard drive (Folder: 3 Triangle Drive>2014-
12>Images) 
 

16. Photos of the E-Cat and related equipment taken by Andrea Rossi, produced in discovery 
by Andrea Rossi on a thumb drive labeled 00000002. 
 

17. Rossi’s Testing Data, produced in discovery by Andrea Rossi in native format as 
ROSSI_00001075, ROSSI_00008579. 
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18. Industrial Heat spreadsheets summarizing data collected from Florida Power and Light  
 

19. Industrial Heat spreadsheet summarizing the data from Penon’s final report  
 

20. Telephone interviews with Joseph Murray 
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SILVER 
LAW GROU'p 

VIA E-Mail-and U$. Mail 
'.Tones Day 
Attn: iyfr; CJu:i.stopl1er R,J, f?-c~, :gsq. 
600 Brickell Avenue 
Brickell World Plaza, Suite 3300 
Miami, Florida 33131 
crjpace@i.on~sdav_s_pm. 

Re: E-CAT License.Agreenient 

Mr:'Pa,ce: 

Dec;ernl:ier lf!-,2015 

878:~? OV,~r;~~as Ht~hway 
P; c:>. ;Box 71 o 
Islamorada~. Florida 33036 

.Prone; 305-6p4 -~363 
f~x: 305~664 ~3365 

As you are aware; the undersigned has been, r~taint(d oy Andrea Rossi ("Rossi") and 
Lecirrai'do :eorporation ("LI::6nardo'')- i"u ·tonne~tiotr with the License Agreement and amendments 
thereto entered into by and :be<tw.~en. Rqssi; Ltrol1~QQ, Ind~s.fr:iiil ffel:}t, LLC,, C"~H';) a11d 
Ampene;rgo, Inc. r~lating to ·my client's intellectual property referred to therein as the E-Cat IR. I 
am 'in receipt of your letter dated Decembe~ 4, 201:5 anq feel compelled to correct s.everal 
misstatements and/or misrepresl'(~tations C\)Ut::;tine,d t4er6,in1 Fpr you~ coJ1venien,ce, I wlll11ddress 
e~ch mi~statement in the same order they were· asserted in xour letteL The misstatements include, 
but are not limited to, the following: 

IH Never Engaged the ERV 

Il1.er~ i~ 1_10 m~rit_ whatsoever to 'Your client's allegation that "[n]either IPH n0r IH 
'engaged' Mr. Penon to serve as the ERV for the Guaranteed •Perfom1ance· process'' and that 
"[sluc;h an epgagement would n~ed to be nt:)goti~ted ~!l4 rVC!lll~ p.e~4 to ihyolye very specific 
written instmctio11s bn what an ERV would ha:Ve to do,./·' In fa~t, as evidenced by numerous 
correspondence between II:f' s :officers·, including thomas DFJ:rden and John Va:ughn; and my 
clients, IH w:as not only aware of Mr. PeAon'.s engagement as the ERV for the Guaranteed 
Performance phase of the testing, but also participated in setting forth the parameters and 
requirem~nts for the test before it began. 'f:h~re is S'-lbs~~ntia~ ~vide;n~e tq support th~ fact that IH 
nof only kn~w of the ERV''s engagement .in the Guaranteed Performance test, but' was actively 
'engaged With' the ERV throughout the process. ! have attached as 'Exhibit 'fN: hereto one ·e-mail 
as an exa.IJ1ply of the c;omnmnication betwefjn <;mr <r~ients per;tail).ing .tp tl).e -BRV's engageineli.t in 
such testing. 

CONFIDENTIAL IH-00126456 
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Moreover, although the contractual provision pettaining to the ERV' s con1pensation is· set 
forth.in P~:t;~blf<m:h 4 pfthe-Li<;,ensF: h,g:reemen~, i~is ()l~artha(tl;J.~agreement contemplat~s that the 
ERV would be engaged in both the initial "Validation" phase as well as the "G~ant~e4 
Perfonn11nc;e;' phase. Notably ~bsent- fr.on~ t~e 1:1greement is any provision relieving IH ·of its 
responsioility :(or p<J:ymerit of its sh~e QI th~ ERV's exp~nse in rt<lation to the Guaranteed 
Petfonnance,portion ofthe testing. As expressed inmyinitialletter to IH, as a result of lH ot lPH's 
[allure to·oomply with:t~rms ofthe agreem~rit, my clients have been forced to pay the. full' amount 
ofrt:he ERV's fees in relation to the·Gul:1l'an:teed Performance testing. My clients are enti.tled to be 
reimbursed' by iPH immediately for IPWs .. portion of :the same. ·You indic~ted in your iett~t that 
they wou~d r~n1~fpayme;nt, buf (;ls of yet, n,o payment has been rt)qejved. 

Cur:.rent tes(ing by Ei~V 1s not the Cuarant.eed:Perlormance 

IPH's contention that the current testing of the. E-Cat Unit f'cannot be the Guaranteed 
Per(orm~nce process":pre.oicatecj. upon the begirinirtg date .of. the t~s~ is similarly without merit. 
While the otiglrial Licertse Agreement provided that the Guaranteed Perform?fice was to ocqur 
during the '~400 day period commencing on the date immediately following delivery of the Plant 
to the Company", that provisiop was ~tmp_nd,ed 9Y the,parties due' to Uf's election nqt to begin the 
testing il.hnlediately 'lipan .deliv.et.y .. Pursuant to tlle Second Amendment to License Agreement 
executed by Mr. Thomas Darden and Dr. Rossi, -the 400 day period for the Guaranteed 
ferform(f:nqe wa,s to pon,1m.~:t;1qc;: wt &f,l a d.ar.e agreed tp in w,riti;ng' 'betw;een t,he p,arti~s. A cqpy of 
the .Se.con:d Amendment 1:0 License.Agreement is.attachedhereto:as Exhibit ''B" .. 

Time p~pties shbseqp.ently .agreed that the. Guaranteed Performance test would begin in 
FtiblVary ~O{fwhh Mr ... Penon asthe,Expelj ResponsibleJor Validation C'ERY").Jn fact, both IH 
an~ 11/.Y e~~ent$ w~~e flC~kv~lY' (,lo~;vef$ing with Mr. .Penan r<:fgarding the. te.s.ti1:1g: requirements, 
standards and protocols. The parties' intention that the curre.n:t operation .was to serve as the 
}J!farante:ed P!!,-fo:rrnaJJ,ce is Cle~; The cor;respon9,ence be:tw.~ep the· ERV and Mr. Da,rden of IH 
and IPH is unambiguous and cleat that the ctl1'1'ent>testin:g is; and. al;ways has been, being cpgdu.ct~d 
as t.he Guarante.ed Performam~e validation. Any Ciaitn to t:he.cbnt~ary by your clients Jscl'eru:ly 
ili~ingenuous. · · · 

Mr; Dameron ~s a Co..;IhvtJntor 

Contrary to your cltent;s claim that Mr. Dameron was a "co~inventor" of the E-Cat 
tec,hnology·V\;'hi9h i;s lh,e ~~,tbJectof·P:GT lntf;!rnatiQn~l 1;\pplicalion. No. P~TIU,S201,5/01'6$97, Mr. 
Dai:rtetoh" s involvement with the E-Cat technology which is the subject of the aforemeJ1tion~d 
~pplication was that of'~· glorit1t;:~ handym.~n an<;! assistant to J)r. Ros~l. Mr. Danteron p·erfornted 
th~ t;wi}.~ ~e wa& dir~~te4 ~o per:fQlJ!l by P~· R9s~i apd was not t;~spqnS;ible for the {i,evelopment of 
any aspect of theE-Cat Units orHot~Cat Uhits beyond performingsuch menial tasks. Mr. Dameron 
is not entitled to-claim any· inteHe,cti.u;ll propert)· rights by virtue of his·having performed rrmnu\11 
labor on f)r; Rossi's inventi@n, n@r can his"invo1V¥qlent give ;rise t,o f,lllY clairo to the previously 
developed::inteliectual property of my clients. f':H's intentionalinfringement upon my' client's IP 
yal)nqt ~np ·wiH not staP-4, · ·· · 

CONFIDENTIAL IH-00126457 
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While you are c~m~ct.ip. s~ati11g:thaNh~ Li.9~J:!Se .t\gl'eem~nl proviqes that ifthere are any 
':.inv.entions, . distoverie~; concepts,.,_ ideas, in·fibrmatiori'' or.,anythin~S' ~1se. de:v.eloped by Ilfl· o~ its 
affiliates r~lating to theE-Cat lP then it sh!l,ll ;q~ !he prpp~l}y qf Il;I pr"it~ ,a~~igp.1>; !Jqt cle,arlY t4~re 
were no "iny~l).tions, disyov~rie~, concepts, inform:ation" ot anything. else developed by IH or Mr. 
Dameron relating to the E-Cat IP, Furthem1ore; s.uch provis10n d(;res not.apply to Dr. I{ossi's 
underlying.E-Cat IP or his suoseq~ent develPPrnel}ts ?hh.e: s~e.' .1\J ~ifher ,I:f(nor it~ aff.ili'}te;; or 
assigns has any lawful riglit to 'the utiderlying: IP ahdlot .any: further de'Velopment thereof by 'm:r 
clients other tnau .those rights granted under the Uqense Agreem~nt which is limited t9 a rig!,t to 
u~e; but not OWI1, such intelle(\~a1 prop~rty. 

Neither IPH nor IH has undertaken the l'S'atiopal Ph~s~ Qll(~id~ lts 'r~:r.r,itgcy 

Contrary to your c)ienFs allegation. that th~y ll<we not ''undertaken the l}ational phase.of 
seel\ing and. Qbtainil,1g a p<.itep,t·J~Q1Jl a Iqrei,gn pf;ite~lt offi.<:~ 11 .• in aj'!jrisdiotibii outside oftlie 
Territory;', IH has in fact apptied fot patents using my clients intellectual propercy in countries 
o~ttside of the licensed territory· such as in Eprope.- ln fact,, IH 's patent at.tqJ11ey 'Ius~in R, Nifqng, 
Esq. applied for a :European paterit utilizing my Clierit~s intellectual property on or around 
November 9, 2015. I have independently verified that such application was submitted, and 
assigned a European Applieati or Numqer l;>y tb~ ;El).~opean 1~at~p:t O;ffip,e. Y 01,1 vyill note that IH is 
not licensed to use my client's.intellectual property. anywhete..in: the European.Union.,.Si.lch;l').ction 
·is a clear violation of the License Agreement and an Unauthorized infringement .upon my clients' 
IP fights. P\:1.wand ~~--<).gain, mad~ tJ;iat lfl ~d. ·IPH Iritefmitiona1, BV cease and desist such 
infringement and itnlhediately'withdraw,all patent and/or POT applications immediatel¥· 

IH ~ic.,ns~d ~ore lfb~n The~Right To Use -Certain Intellectual Property 

Whileyourlett;er seems to.i11fer (har you l?~ljyve th~ License Agreement· confers inore than 
just a license.fb use my elient's lntellectua1'Pr0perty,tlie plain and unambi~uous language orthe 
License Agreement sets forth tl).e s~ope -of th~ lic:ens~\-.. Thtt .. Li<?en~e Agreement § 1 Provide~, in 
n;lev~ntpart, th~t "Leo,narfio and Rossi hereby grant to [IH] the• exclusive right and license under 
the Patents and other E~Cat IP to develop, manufacture, ma~e, h~ve ma~e, U$e~ have used, offer 
to. sell, have offered for sale, sell, hav:e • sol~, import, a .. d have importe~ all the prqducts 
derivi·ng frorh the E,Cat IP in the Ter:ritory(the '''License")." Any use ofihe License beyond that 
scope provided above is a clear infringement \lpon JJ~.Y d'i~rjts' int~llectpal ,property and. pat!:J.nts 
an.d is aqtion~(bJe. 

iThe "Total Price'' Under the .1\.~r.eemen~ Has Been Paid 

As set forth above; your client's claim that the. Guarant~ed Perfonnance has not been 
,perfonne'd is without merit. The Guarantee<). Pe):"fo.t:m~nce is cur;re1,1tly w~4er '\¥aYo land upon 
cpmpletion,the full amount stated in §3 ofthe License Agreement shalf be due and ow:ing. While 
your letter st~tes that th~ ''tot?l .price ha~ alv,€ady bevn, l'Jaid" su,ch sta,fement is inco~ec(as my 
.clients have fully cornplied' wiib.·their obligation~ underthe License Agreeinent ·and Amendments 
thereto, an:d· expect that your clients ·will do the same. Your. statement that the '·'total pdce has 
·already been paid'' is, in cmd ofitself, an ar:)#cipatocy brea9h of th~ ~icense. )\greeQ1ent and Is 
tactiol),able. 

CONFIDENTIAL IH-00126458 
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i 
f. 
l. ,. 

Notwith.stahding the abb.v.e, and \0\ffthout waiving any rights"·· my clients may have with 
1r~.?P~Ct t9.1H .. an9/w JPH) ~nticip~tQry Jf;!P~~tHat~O!lA>ftile +.:ic.y~s,e AgreeJ11ent .anq ~nfringen~ent 
.upon my clients' intellectual property, my clients will agree to a meeting with you and your client 
•in ru'l: attempt to amicab~y J~solve the parties' ditr~re.nces. At ·such meeting, my·client expects you 
:client to provide ~;easpnable as.suran<:;es that ,it will perfor:m in accordance with the License 
A~reement UJ?On completion ofthe' Guaranteed Performance validation. 

Plef!se haye your staff contact mY, paralegal, Linda Conley, to coordinate the time and ,place 
for such imeetirrg. l understand that jt is the holiday season, but I suggest that we .attempt to 
•schedule 'this medfng a~ sqpn Gl,S pr&,eti((!:!l 

CONFIDENTIAL 

. HN W. ANNESSER, ESQ. 
The Silver Law Group, P~A 
P.O, Bo~ no · 
Islamorada, FL 33036 
(305).664~3:3.63 Telephone 
(305) 66;4-3365 Fax 
#~l!!J_osscrtii~s"il vcrla.w]!mup~com - primary 

IH-00126459 
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December plant visit 
JTVaughn 
to: 
Andrea Rossi, Andrea Rossi, Hank Johnson, Colette Sauer 
12/09/2015 11:51 AM 
Cc: 
Tom Darden, Joseph Murray, T Barker Dameron 
Hide Details 
From: JT Vaughn <jvaughn@industrialheat.co> 

Page I of I 

To: Andrea Rossi <eon333@libero.it>, Andrea Rossi <ar.l23@mail.com>, Hank Johnson 
<hjohnson@hwjlaw.net>, Colette Sauer <cksauer@hwjlaw.net> 
Cc: Tom Darden <tdarden@industrialheat.co>, Joseph Murray 
<Jmurray@industrialheat.co>, T Barker Dameron <tdameron@industrialheat.co> 
History: This message has been forwarded. 

Dear Andrea and Henry, 

Pursuant to the Term Sheet dated August 13, 2014 between Industrial Heat, LLC, Leonardo Corporation 
and JM Chemical Products, Inc., we are writing to schedule a visit to the Miami production facility. 
Pursuant to Paragraphs 13, 14 and 17 of the Term Sheet, the purpose of our visit is to inspect the I MW 
Plant, to evaluate the monitoring and control measures currently in place, and to obtain copies of records 
of the operation of the I MW Plant. Please provide us with your availability for a visit over the next two 
weeks and we will make plans accordingly. We look forward to hearing from you soon. 

Best, 
JT 

JTVaughn 
Industrial Heat 
p: 919.670.2811 
e: jvaughnrcV.industrialheat.co 

i DEPOSITION 
: EXHIBIT 

I ·, ro 
! 1/2.1/1"7 e.. 

file:/ I /C :/U sers/jp02 0202/ AppData/Locai/T emp/l/notes904403/-wehfi 14R. htm 
HJ000041 

1 /7?/701 h 
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HENRY W. JOHNSON 
mailto:hjohnson@hwjlaw.net 

J.T. Vaughn 
Industrial Heat 
Ill East Hargett Street 
Suite 300 
Raleigh, NC 27601 

Mr. Vaughn: 

J.M. Products, Inc. 
7861 46T11 STREET 

DORAL, FLORIDA 33166 

December 9, 2015 

TELEPHONE (786)631-4676 
TELECOPIER (786)631-4741 

J.M. Products, Inc. haa been informed by Leonardo Corporation's attorney, John Annesser, 
~ Esq., that he believes that Industrial Heat is in breach of the License Agreement pertaining to theE-
JJJI Cat Plant and the related intellectual property. For security purposes, attorney Annesser has 

requested that J.M. Products, Inc. not permit anyone other than those working at the plant to access 
the facility or theE-Cat Plant. As you know, J.M. Products, Inc., Industrial Heat, LLC and Leonardo 
Corporation are all parties to the "Term Sheet'' regarding the operation of theE-Cat Plant at the J.M. 
Products, Inc. facility. It is neither the intent or desire of J.M. Products, Inc. to interfere or become 
entangled in any dispute between your company and Leonardo Cotporation. As such, please have 
your attorney contact :Mr. Annesser to coordinate any visits to the plant. 

J.M. Products, Inc. will be happy to comply with any agreement between Industrial Heat, 
LLC and Leonardo C01poration regarding access to the J.M •. Products facility to inspect theE-Cat 
Plant. It is our hope that you can resolve any differences between your company and Leonardo 
Corporation so that we may all continue to enjoy a mutually beneficial business relationship. 

HWJ:ck 

Sincerely, 

. Johnson 
t 

HJ000043 
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JONES DAY 

600 BRICKELL AVENUE • BRICKELL WORLD PlAZA • SUITE 3:300 • MIAMI, FLORIDA 3313 t 

TELEPHONE: +1.305.714.9700 • FACSIMILE: +1.305.714.9799 

Via E-Mail & U.S. Mail 
Henry W. Johnson, Esq. 
J.M. Products, Inc. 
7861 46th Street 
Dora!, Florida 33166 
hjohnson@hwjlaw.net 

Mr. Johnson: 

February22,2016 

Please be advised that J.M. Products ("JMP") has defaulted under the Term Sheet dated 
August 13, 2014 ("Term Sheet") by denying J.T. Vaughn, an Industrial Heat, LLC ("!H") 
employee, access to the 1 MW Plant during the morning of February 16, 2016. The Term Sheet 
clearly states that "IH will be allowed to visit the I MW Plant at any time, with customers or 
with IH personnel" (emphasis added). 

We would also like to address with JMP or its counsel the subject of IH providing 
additional security for the I MW Plant. IH personnel were advised on February 16 while at the 
location where the 1 MW Plant is stored that, after certain procedures were performed by Fabio 
Penon, the I MW Plant would be shut down for an extended period and parts would be removed 
(for testing) from the I MW Plant. To avoid any further disassembly of the 1 MW Plant, the 1 
MW Plant was locked in its containers on February 17, but is not otherwise subject to additional 
security. 

This letter is not intended to be an exhaustive list of defaults under the Term Sheet, but 
simply to identify one recent and material default, and further to raise the issue of security in 
connection with the I MW Plant. 

! DEPOSITION 
' E1<-~IBIT 

~ :-rz... 
h \7-7117 (!/ 

cc: John W. Annesser, Esq. (counsel for Leonardo Corp. & Andrea Rossi) 

ALKHOBAR 0 AMSTERDAM 0 ATLANTA • BEI.JING • BOSTON • BRUSSELS • CHICAGO • CLEVI!L.AND • COLUMBUS • DALLAS 

OUBAI 0 OI)SSELOORF • FRANKFURT • HONG KONG • HOUSTON • IRVINE • JEDOAH • LONDON • LOS ANGELES • MADRID 

MEXICO CITY • MIAMI • MILAN • MOSCOW • MUNICH • NEW YORK • PARIS • PITTSBURGH • RIYADH • sA).I..lSa9Q:ti8 
SAN FRANCISCO • SAO PAULO • SHANGHAI • SILICON VALLEY • SINGAPORE • SYONEY • TAIPEI • TOKYO • WASHINGTON 
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 16-cv-21199-ALTONAGA/O’SULLIVAN

ANDREA ROSSI and LEONARDO 
CORPORATION,

Plaintiffs,

v.

THOMAS DARDEN; JOHN T. VAUGHN,
INDUSTRIAL HEAT, LLC, IPH
INTERNATIONAL B.V., and CHEROKEE
INVESTMENT PARTNERS, LLC,

Defendants.
                                                                             /

ORDER

THIS MATTER is before the Court following an informal discovery hearing held

before the undersigned on April 20, 2017. Having held a hearing in this matter, it is

ORDERED AND ADJUDGED that the defendant’s request for sanctions is

DENIED for the reasons stated on the record. It is further 

ORDERED AND ADJUDGED that the plaintiff’s request for sanctions is DENIED

for the reasons stated on the record.  It is further

ORDERED AND ADJUDGED that Plaintiffs’ Reconsideration of this Court’s

February 23, 2017 Order regarding the Zalli documents is DENIED for the reasons

stated on the record.  It is further

ORDERED AND ADJUDGED that the defendants’ request for protective order

with respect to the 30(b)(6) depositions of the corporate representatives of defendants

IPH International B.V. and Cherokee Investment Partners, LLC is DENIED for the
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reasons stated on the record. The depositions shall occur on or before May 5, 2017. If

the parties are unable to reach an agreement as to the date of the depositions, the

30(b)(6) deposition of IPH International B.V. shall take place on May 4, 2017 at 10:00

AM and the 30(b)(6) deposition of Cherokee Investment Partners, LLC shall take place

on May 5, 2017 at 10:00 AM. 

DONE AND ORDERED in Chambers at Miami, Florida this 20th day of April,

2017.

                                                                 
JOHN J. O’SULLIVAN
UNITED STATES MAGISTRATE JUDGE

Copies provided to:
United States District Judge Altonaga
All counsel of record
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