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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
ANDREA ROSSI, et al.,

)
)
Plaintiffs,
)
v.
)
)
THOMAS DARDEN, et al.,
)
)
Defendants.
)
______________________________)

No. 16-cv-21199-CMA (JJO)

DEFENDANTS’ OPPOSITION TO THIRD PARTY DEFENDANTS J.M. PRODUCTS,
JOHNSON AND BASS’S MOTION IN LIMINE
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Thomas Darden, John T. Vaughn, Industrial Heat, LLC (“IH”), IPH International, B.V.
(“IPH”), and Cherokee Investment Partners, LLC (“Cherokee”) (collectively, “Defendants”)
hereby oppose the motion in limine of Third Party Defendants J.M. Products, Inc. (“JMP”),
Henry Johnson and James Bass (collectively, the “JMP Parties”) for the reasons that follow.
I.

Evidence JMP And Johnson Deceived IH And IPH Into Believing JMP Was
Affiliated With Johnson Matthey plc Is Admissible.
The JMP Parties argue that IH should be precluded from introducing evidence that JMP,

Johnson and Plaintiffs Andrea Rossi (“Rossi”) and Leonardo Corporation (“Leonardo”)
fraudulently induced it to enter into the Term Sheet by falsely representing that JMP was
affiliated with Johnson Matthey plc (“Johnson Matthey”). Their bases are that this
representation either (a) conflicts with the Term Sheet or (b) was not included in the Term Sheet
even though IH participated in the Term Sheet’s drafting. They are wrong on both counts.
First, there is nothing in the Term Sheet that contradicts that JMP is affiliated with
Johnson Matthey. Quite to the contrary, in connection with entering the Term Sheet, Johnson on
behalf of JMP represented and warranted in writing that JMP was owned by a UK entity
(Johnson Matthey is a UK entity).
Second, IH’s participation in the drafting process of the Term Sheet actually supports
rather than cuts against admission of the Johnson Matthey evidence. On July 10, 2014, IH sent
Plaintiffs a draft of the Term Sheet that was to be among IH, Johnson Matthey and Leonardo.
Ex. 1 (IH-00007129-31). The next day Rossi sent back the Term Sheet, replacing Johnson
Matthey with “JM Corporation” and falsely told IH: “About the meeting in London; they prefer
to act as the US company (JM Corp) because they are a public company and the only point on
which I had to insist has been their terror to get engaged in a thing like the one happened with the
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Swedish radio, Krivit etc.” Ex. 2 (IH-00007110-12). Furthering the fraud, a few days later
Rossi again emphasized that “regarding the important issue of JMC”
There is no way that the Customer accepts any further disclosure. Today I got the
solid hope that after 3-4 months of good operation they will make an official
outing. As a matter of fact I was not supposed to give you their name. … You
will be allowed to say to your investors that Johnson Matthey is the main supplier
of JMC and that the same buys from JMC all the production not bought by other
Customers. Substantially there is no real difference; if then, after 3-4 months of
operation, we have the outing of the owner, better.
Ex. 3 (IH-00011864). In short, IH’s participation in the drafting process reflects that it sought to
memorialize in the Term Sheet the involvement of Johnson Matthey, but was thwarted in doing
so by the deception of Plaintiffs and JMP that Johnson Matthey was involved with JMP but its
affiliation had to remain confidential at its request. 1
In any event, the JMP Parties read Corporate Fin. v. Principal Life Ins., 461 F. Supp.2d
1274 (S.D. Fla. 2006), out of context. The point they are ignoring is that both Corporate
Financial and the published 11th Circuit case on which it relies, Johnson Enter. of Jacksonville v.
FPL Group, 162 F.3d 1290 (11th Cir. 1998), place emphasis on whether the relevant agreement
contains a merger or integration clause – such a clause existed in Johnson, so that plaintiff’s
fraudulent inducement claim failed, but such a clause did not exist in Corporate Financial, so
that plaintiff’s fraudulent inducement claim survived. Johnson, 162 F.3d at 1315; Corp. Fin.,
461 F. Supp.2d at 1291. This is obviously of great significance because the merger or
integration clause is what informs the contracting parties that they should not be relying on

1

JMP acts as if it is not responsible for the lies of Rossi, but JMP testified (at its Rule 30(b)(6)
deposition) that Rossi was JMP’s “scientific and technical director.” Ex 4 (excerpts from JMP Deposition
Transcript (“Dep. Tr.”) at 6:21-22; 19:2-3; see also id. 27:13-14, 28:12-15. J.M. Products is responsible
for the false statements made by its director. See Meyer v. Holley, 537 U.S. 280, 286 (2003).

2
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anything outside the contract since the contract states it contains the parties’ full agreement
and/or that it supersedes any prior agreements. 2
II.

Evidence Of Johnson’s False Warranty On Behalf Of JMP That It Was Owned By
A UK Entity Is Admissible.
The JMP Parties also move for this Court to prohibit IH and IPH from using the false

representation and warranty that Johnson executed on behalf of JMP to the effect that JMP was
owned by a UK entity (which Johnson Matthey is). They first argue this evidence should be
excluded for the same reasons as Johnson’s false representations that JMP was affiliated with
Johnson Matthey. As explained in the prior section, however, Johnson’s false statements about
the JMP-Johnson Matthey affiliation cannot be excluded. Moreover, the representation and
warranty at issue here was provided in connection with, and immediately preceding the Term
Sheet being executed. Hence the Term Sheet cannot be understood divorced from the
representation and warranty. See Composite Ex. 5 (IH-00011528–IH-00011532; IH-00123694).
The JMP Parties also argue, without any supporting authority, that if the representation
and warranty is to be used as evidence, it can only be used “for the purpose for which the
document was created; namely, to show that [JMP] was compliant with OFAC and not owned by
a blocked entity or nationality.” Mot. at 3. That makes no sense. The representation and
warranty contains a blatant lie, as Johnson and Rossi have both admitted: JMP is not and never
has been “owned by an entity formed in the United Kingdom.” IH sought this assurance because
it connected JMP to Johnson Matthey; Johnson on behalf of JMP provided the assurance to

2

All of this stands in stark contrast to Defendants’ position that Plaintiffs could not have relied on
the supposed statements made to Rossi that Cherokee was guaranteeing payments due under the License
Agreement. The License Agreement states the party responsible for such payments if due, and it is IH,
not Cherokee. The License Agreement also contains a merger and integration clause, so Plaintiffs knew
they could not later claim reliance on “prior agreements” or on a claim that the License Agreement and its
related writings did not contain “the entire agreement” of the parties. License Agreement § 16.4.

3
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mislead IH as to this affiliation. The representation and warranty is thus highly probative of, and
admissible to prove, fraudulent inducement because it is a “false statement concerning a material
fact.” Johnson, 162 F.3d at 1315.
III.

Evidence the JMP Parties Deceived IH And IPH As To The Performance Of The 1
MW Plant At The Doral Warehouse Is Admissible.
The JMP Parties’ third and fourth requests to exclude evidence address the evidence that

(a) JMP was not using the steam allegedly provided to it from the 1 MW Plant operated by
Plaintiffs, (b) JMP did not produce any products, (c) Johnson on behalf of JMP sent false and
misleading letters to IH and IPH about the steam JMP was receiving even though JMP made no
measurements of what it was receiving from Plaintiffs (but rather let Rossi dictate the content of
the letters Johnson would then send under JMP’s name), and (d) Bass misrepresented that JMP
was satisfied with the steam that it was receiving and using from Plaintiffs. Mot. at 4. Their
argument for excluding all of this evidence is the same: This evidence is irrelevant and
prejudicial because it does not prove whether Plaintiffs operated the 1 MW Plant at a coefficient
of performance (“COP”) level high enough to satisfy the License Agreement’s “guaranteed
performance” test. Id.
But the Court has already rejected this argument in connection with accepting the 4th
Amended Answer, Additional Defenses, Counterclaims and Third Party Claims (“AACT”). The
AACT alleged that the JMP Parties’ lies about the supposed steam output of the 1 MW Plant –
which is half of the COP calculation (Plant output divided by Plant input) – “created, and were
intended to create, the false impression that the Plant was operating as proposed by Rossi and
Leonardo …, which in turn would justify the continued operation of the Plant in Florida, with
Counter-Plaintiffs bearing the cost of such operation and being mislead as to its performance.”

4
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AACT ¶ 146. The Court held this allegation was sufficient to demonstrate that the JMP Parties’
deceptive conduct caused injury to IH and IPH. D.E. 130, at 2.
Given the Court’s ruling, there can be no question that IH and IPH are entitled to prove
this allegation is correct, and they have ample proof to do so. For example, as summarized in
Defendants’ reply on their summary judgment motion:
… Rossi told IH that having a “real Customer” with a need for steam
would be an independent check on how the 1 MW Plant was operating because
the customer could confirm the level of steam the Plant was producing. Def.
SOMF ¶¶ 59, 76; see also AEG Dep. (an excerpt of which is attached hereto as
Ex. 7) 215:8-23. Darden and J.T. Vaughn agreed, not knowing that J.M. Products
was a fake customer: “We felt that having a bona fide customer would be an
additional way of being able to measure energy output. That if someone credible
was receiving the energy then that would be one added way to ratify the power
production.” Ex. 2 at 159:1-5 (emphasis added), 159:21-22 (“[H]aving a very
credible customer would be beneficial in terms of verification[.]”); Vaughn Dep.
(excerpts of which are attached hereto as Composite Ex. 5) 182:24-183:5 (IH
wanted to know that the customer would be “accurately assessing the energy that
[it] consumed” because “that’s a check on whether or not it’s a – how much
energy is actually being produced”); see also Ex. 2 at 300:7-10, 300:23-301:3,
301:16-21 (explaining how Bass’ made-up claims about the power J.M. Products
was receiving reinforced Plaintiffs’ claims about the 1 MW Plant’s performance).
J.M. Products, Johnson, and Bass maintained the ruse that J.M. Products
was a legitimate company with an actual need for the steam allegedly being
produced by the 1 MW Plant to deceive and manipulate IH and IPH into believing
that the 1 MW Plant was, or at least might have been, working as claimed by
Plaintiffs. IH and IPH would have known to the contrary had they known J.M.
Products was a shell company with no manufacturing process or customers, solely
under the control of Plaintiffs. …
D.E. 256, at 10-11.
Finally, it is not clear whether the JMP Parties believe this in limine argument covers all
of their lies relating to the performance of the 1 MW Plant, but it clearly does not. For example,
the only deceptive statement they identify for Bass about the Plant’s performance is that he
“stated JM Products was satisfied with the steam.” Mot. at 4. But he said far more. For
example, he told Darden that JMP was engaged in a manufacturing process at the Doral
5
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Warehouse and its utility bills had been greatly reduced from what they were before because
JMP was using the steam energy for its manufacturing process instead of electrical energy. Ex. 6
(excerpts from Darden Dep. Tr.) at 228:17-24; 298:15-17. All of this was false: Bass knew
nothing about the quality or quantity of steam being produced by the 1 MW Plant, knew JMP
was not operating a manufacturing facility at the Doral Warehouse, and had no basis to claim
JMP’s utility bills were reduced because of the steam it was receiving from the 1 MW Plant
since JMP had no prior operations before being set up as the fake customer to receive the output
from the 1 MW Plant. Ex. 7 (excerpts from Bass Dep. Tr.) at 27:15-28:16, 41:17-42:18, 71:1-15,
133:23-135:12, 136:12-19.
The JMP Parties appear to believe they could lie to Defendants with impunity under the
principle of “no harm, no foul.” But their deception did cause harm in various forms, including
causing IH and IPH to bear the costs for repairs, maintenance, equipment and personnel so the 1
MW Plant could operate – costs they would not have incurred if they knew JMP was not a bona
fide customer but merely a shell controlled by Plaintiffs. D.E. 256 at 13. Evidence of the JMP
Parties’ deception and the injury to IH and IPH is highly relevant and clearly admissible.
IV.

Evidence Bass Was Not A Bona Fide “Director of Engineering” Is Admissible.
The JMP Parties’ final request to exclude evidence covers the evidence that Bass was not

a JMP employee, but merely an independent contractor, because this evidence does not prove
that Bass was not JMP’s “Director of Engineering.” But the JMP Parties are ignoring the chain
of evidence here. Cf. White v. German Alliance Ins., 103 F. 260, 201 (1st Cir. 1900) (even if
evidence might not otherwise be admissible, it is admissible if it serves as “one link in the chain
of proof”). In addition to the fact that Bass was a part-time independent contractor of JMP rather
than an employee, he also was hired by Rossi, worked under Rossi’s direction, and was bestowed
with his job title by Rossi. Exh. 4 at 26:4-13, 44:2-6; Ex. 7 at 154:12-21, 157:2-10. Bass
6
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thereafter met with Darden as the JMP “Director of Engineering” and made false statements to
him about, for example, the steam power JMP was using and its impact on JMP’s costs (utility
bills) – statements that would appear to be within the purview of a “Director of Engineering.”
This was all part of the scheme to deceive IH and IPH into believing, among other things, that
the 1 MW Plant was providing energy to a real customer and performing as Plaintiffs claimed it
would perform. Evidence of this deception is clearly admissible.
CONCLUSION
For the foregoing reasons, Defendants respectfully request that this Court deny the JMP
Parties’ motion in limine.

7
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Dated: May 2, 2017

Respectfully submitted,
/s/ Christopher R. J. Pace
Christopher R.J. Pace
cpace@jonesday.com
Florida Bar No. 721166
Christopher M. Lomax
clomax@jonesday.com
Florida Bar No. 56220
Erika S. Handelson
ehandelson@jonesday.com
Florida Bar No. 91133
Michael A. Maugans
mmaugans@jonesday.com
Florida Bar No. 107531
Christina T. Mastrucci
cmastrucci@jonesday.com
Florida Bar No. 113013
JONES DAY
600 Brickell Avenue
Brickell World Plaza
Suite 3300
Miami, FL 33131
Tel: 305-714-9700
Fax: 305-714-9799
Bernard P. Bell
Admitted pro hac vice
Miller Friel, PLLC
1200 New Hampshire Avenue, NW
Suite 800
Washington, D.C. 20036
Tel.: 202-760-3158
Fax: 202-459-9537
Email: bellb@millerfriel.com
Attorneys for Defendants/CounterPlaintiffs
Attorneys for Defendants/CounterPlaintiffs
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on May 2, 2017, I electronically filed the foregoing with the
Clerk of the Court by using the CM/ECF system which will send a notice of electronic filing to
all counsel or parties of record.
/s/ Michael A. Maugans
Michael A. Maugans
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EXHIBIT 1
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From:

Sent:
To:
Subject:
Attachments:

Tom Darden <tdarden@industrialheat.co>
Thursday, July 10, 2014 1:26 PM
Andrea Rossi
Edited lawyer draft
attachment-l.docx

They made a few clarifications and improvements. Please see if these are OK and edit as you want.
Tom Darden

919 522 4095 m

CONFIDENTIAL

IH-00007129
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Term Sheet
The parties to this Term Sheet are Industrial Heat, LLC ("IH"); Johnson Matthey ("JM"), the
operator of a Miami production facility; and Leonardo Corporation ("Leonardo").
1.

Industrial Heat, LLC, directly or through its affiliates, owns a 1 mW E-Cat steam plant
(the "1 mW Plant") built by affiliates of Leonardo in Italy in 2013.

2. Johnson Matthey operates a production facility in Miami, FL, which requires low
temperature steam.
3. Leonardo has technical knowledge about the operation and maintenance of the 1 mW
Plant
4. IH intends to make available to JM the 1 MW plant for a period of 2 years.
5. Leonardo will assist in the installation of the 1 mW Plant at the Miami JM facility, at no
cost to JM or IH.
6. JM will pay rent of $1000 per day to IH or its designee, monthly in arrears, once the 1
MW plant is installed in their facility and operating at a capacity of 1 mW. However, if
the plant provides less than 1 mW of thermal energy, the rental rate will be reduced
proportionally. If the plant produces more than 1 mW, there will be no increase in the
rental rate.
7. IH will provide all maintenance on the 1 mW Plant during the 2 year rental period.
8. Dr. Andrea Rossi of Leonardo Corp will be responsible for the operation of the 1 MW
Plant, assisted by Eng. Fulvia Fabiani and any others designated by I H. There will be no
additional cost to JM or IH for these services.
9. The personnel of JM will not have access to the inside of the 1 MW Plant or to
information about how the 1 mw Plant operates, which are trade secrets of Leonardo
and IH.
10. If the 1 mW Plant fails to operate, rent will be reduced proportional to the time that the
1 mW Plant fails to operate, unless the failure is caused by some other party or reason
besides IH or Leonardo. If the 1 mW Plant fails to operate for reasons which are not
controlled by IH or Leonardo, rent will not be reduced. By way of example, if electrical
power is not furnished to the plant, and as a result it fails to operate, rent will be owed
nonetheless.
11. If the 1 mW Plant fails to operate for any reason, JM will not be paid any consequential
damages or costs and IH will have the option to terminate the rental agreement and
pick up the 1mW Plant.
12. JM will provide reasonable insurance covering the cost of any damage caused by the 1
mW Plant, naming IH and Leonardo as additional insureds.
13. IH will be allowed to visit the 1 mw Plant at any time, with customers or with IH
personnel, with 3 days notice.
14. IH will continue to own the 1 mW Plant and JM will not have any right to buy or retain
the plant. Upon expiration of the rental period, or earlier termination if there is a
default under the rental agreement, IH may pick up the 1 mW Plant.

CONFIDENTIAL

IH-00007130
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15. JM will not encumber the 1 mW Plant with any lien or obligation to any third party.
16. IH or Leonardo will furnish to JM a letter from the Health care Office of Miami allowing
the operation of the 1 MW Plant.
17. IH and Leonardo will be responsible for their personnel inside the factory of JM, and JM
will be responsible for their personnel inside their factory.
18. JM will keep records of the operation of the 1mW Plant as reasonably requested by
Leonardo or IH and will provide copies of such records to Leonardo and IH upon request.
19. Definitive documentation for the transaction will include appropriate confidentiality
provisions. JM agrees that it will not make any public announcements regarding the 1
mW Plant unless first approved by IH.
Except for JM's agreement set forth in paragraph 19 above, this term sheet is a non-binding
expression of the current intentions of IH, Leonardo and JM. If the parties agree with the terms
above, they will undertake to negotiate a final agreement which would become binding only
upon execution by the parties.

CONFIDENTIAL

IH-00007131
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EXHIBIT 2
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From:

Sent:
To:

Attachments:

Andrea Rossi <ar.l23@mail.com>
Friday, July 11, 2014 7:28 AM
Tom Darden
attachment-l.doc

Dear Tom,
Here is the contract they are ready to sign: they just touched the# 19 in a way I deem acceptable/ they just made it
reciprocal.
About the meeting in London: they prefer to act as the US company ( JM Corp) because they are a public company
and the only point on which I had to insist has been their terror to get engaged in a thing like the one happened with
the Swedish radio, Krivit etc. We will meet The officers of JM in the USA. So far. I wouldn't touch this botton now.
Next week we should receive it signed from them, then I will sign it1 then it will be forwarded to you.
Please send me a confidentiality agreement form to be attached to the contract/ to make it integral part of the
contract. I am sure your Attorney will make it perfect.
Warmest Regards 1
Andrea

CONFIDENTIAL

IH-00007110
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RENTAL AGREEMENT OF THE 1 MW E-CAT OF INDUSTRIAL HEAT
The parties to this Term Sheet are Industrial Heat, LLC {"IH"); JM CORPORATION {JM), the
operator of a Miami production facility; and Leonardo Corporation ("Leonardo").
1.

Industrial Heat, LLC, directly or through its affiliates, owns a 1 MW E-Cat steam plant
{the "1 MW Plant") built by affiliates of Leonardo in Italy in 2013.

2.

JM operates a production facility in Miami, FL, which requires low temperature steam.

3.

Leonardo has technical knowledge about the operation and maintenance of the 1 MW
Plant

4. IH intends to make available to JM the 1 MW plant for a period of 2 years.
5. Leonardo will assist in the installation of the 1 MW Plant at the Miami JM facility, at no
cost to JM or IH.
6. JM will pay rent of $1000 per day to IH or its designee, monthly in arrears, once the 1
MW plant is installed in their facility and operating at a capacity of 1 MW. However, if
the plant provides less than 1 MW of thermal energy, the rental rate will be reduced
proportionally. If the plant produces more than 1 MW, there will be no increase in the
rental rate.
7. IH will provide all maintenance on the 1 MW Plant during the 2 year rental period.
8. Dr. Andrea Rossi of Leonardo Corp will be responsible for the operation of the 1 MW
Plant, assisted by M.Eng. Fulvia Fabiani and any others designated by IH. There will be
no additional cost to JM or IH for these services.
9. The personnel of JM will not have access to the inside ofthe 1 MW Plant or to
information about how the 1 MW Plant operates, which are trade secrets of Leonardo
and IH.
10. If the 1 MW Plant fails to operate, rent will be reduced proportional to the time that the
1 MW Plant fails to operate, unless the failure is caused by some other party or reason
besides IH or Leonardo. If the 1 MW Plant fails to operate for reasons which are not
controlled by IH or Leonardo, rent will not be reduced. By way of example, if electrical
power is not furnished to the plant, and as a result it fails to operate, rent will be owed
nonetheless.
11. If the 1 MW Plant fails to operate for any reason, JM will not be paid any consequential
damages or costs and IH will have the option to terminate the rental agreement and
pick up the 1MW Plant.
12. JM will provide reasonable insurance covering the cost of any damage caused by the 1
MW Plant, naming IH and Leonardo as additional insureds.
13. IH will be allowed to visit the 1 MW Plant at any time, with customers or with IH
personnel, with 3 days notice.

CONFIDENTIAL
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14. IH will continue to own the 1 MW Plant and JM will not have any right to buy or retain
the plant. Upon expiration ofthe rental period, or earlier termination if there is a
default under the rental agreement, IH may pick up the 1 MW Plant.
15. JM will not encumber the 1 MW Plant with any lien or obligation to any third party.
16. IH or Leonardo will furnish to JM a letter from the Healthcare Office of Miami allowing
the operation of the 1 MW Plant.
17. IH and Leonardo will be responsible for their personnel inside the factory of JM, and JM
will be responsible for their personnel inside their factory.
18. JM will keep records of the operation of the 1MW Plant as reasonably requested by
Leonardo or IH and will provide copies of such records to Leonardo and IH upon request.
19. Definitive documentation for the transaction will include appropriate confidentiality
provisions. JM agrees that it will not make any public announcements regarding the 1
MW Plant unless first approved by IH, while IH and/or Leonardo will not make any
public announcements regarding the same unless first approved by JM.
Signed in Miami, on

Signatures:
For JM Corporation
For Industrial Heat
For Leonardo Corporation

CONFIDENTIAL

IH-00007112
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From:

Sent:
To:

Andrea Rossi <ar.123@mail.com>
Wednesday, July 30, 2014 8:05 PM
Tom Darden; JT Vaughn

Dear Tom, JT:
I am back in my office and can write better than from my cell phone, regarding the important issue of JMC.
There is no way that the Customer accepts any further disclosure.
Today I got the solid hope that after 3-4 months of good operation they will make an official outing.
As a matter of fact I was not supposed to give you their name.
Our Customer is JMC Chemicals, a new company. I wrote the agreement in a way that gives to IH all the necessary
financial guarantees, by writing in the par. 6 that if the advanced monthly rentals is not paid within 3 days by the due
term IH has the right to retrieve immediately its plant.
No laws forbid to a newco to make a rental contract with another newco like IH.
If the paragraph 13 that the attorney added is a problem, you can just eliminate it, they had already accepted your
text, the attorney wanted to add it to show them the best of himself, but I am sure it is not an issue.
I am sure after 3-4 month they will put another CEO if the plant will go well, and that they will disclose themselves.
Now NOT. There have been no way to obtain this.
It is necessary we send them by the next week the agreement signed, otherwise they will go on without our plant: as
a matter of fact, they do not need us.
There is nothing more I can do and I honestly do not see any risk for us, since we will have total control of our plant
24 hours per day, 7 days a week and we can retrieve the plant if they do not pay the advanced rental fee. We know
the pros; which are the cons?
Assume they don't make the outing after 3-4 months: so, what?
The only inconvenience is that we cannot show the plant to journalists etc for one year; so, what?
Your Customers and investors can come when you want, under NDA, and they will see a plant in operation in the
factory of a Customer which is anyway real, makes a real work in a real factory, really not owned by IH directly or
indirectly, and will confront themselves with the director of the plant of JMC. You will be allowed to say to your
investors that Johnson Matthey is the main supplier of JMC and that the same buys from JMC all the production not
bought by other Customers. Substantially there is no real difference; if then, after 3-4 months of operation, we have
the outing of the owner, better. In this case we will be able to allow visits without NDAs. That's the sole difference.
If for you is useful a change of the CEO, I think this can be resolved, but remember that that CEO is also a guarantee
for us, for our plant protection, for the protection of all our rights: it is an asset for us! They will accept to change the
CEO, but this is a move I do not suggest, for the same reason I suggested to them him as a trusted person. I did not
think it could be a negative thing, and still I do not think it.
Have a wonderful week end, see you on Tuesday,
God bless you,
Andrea

1

CONFIDENTIAL

IH-00011864
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EXHIBIT 4
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CONFIDENTIAL TRANSCRIPT

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 1:16-cv-21199-CMA
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ANDREA ROSSI, et al.,
5

Plaintiffs,
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v.
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THOMAS DARDEN, et al.,
8

Defendants.
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INDUSTRIAL HEAT, LLC, et al.,
10
Counter-Plaintiffs,
11

v.

12
ANDREA ROSSI, et al.,
13
Counter-Defendants.
14
and
15
J.M. PRODUCTS, et al.,
16
Third-Party Defendants.
17

-

-

-

-

-

-

-

-

-X

600 Brickell Avenue, Suite 3300
Miami, Florida
Wednesday, March 1, 2017
10:14 a.m.- 5:46 p.m.
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VIDEO DEPOSITION OF J.M. PRODUCTS, INC.
THROUGH ANDREA ROSSI
Taken before Edward Varkonyi, Registered
Merit Reporter and Notary Public for the State of
Florida at Large, pursuant to Notice of Taking
Deposition filed in the above cause.
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THE WITNESS: I do.
DIRECT EXAMINATION
BY MR. PACE:
Q. Dr. Rossi, can you state your full name.
A. Andrea Rossi.
Q. And what's your present work address?
A. 1331 Lincoln Road, Miami Beach, Florid

33139.

Q. Is that also your resident address?
A. Yes.
Q. Is it the same unit within the building
where you work and you reside?
A. Yes.
Q. Do you have -- you're here testifying
today as the representative of J.M. Products,
correct?
A. Correct.
Q. Do you have any formal title or position
within J.M. Products?
A. Yes, I am the so to speak director, with
a small D. So I am the scientific and technical
director of the plant that I have designed and
invented and -- but I do not have corporate tasks.
Q. So let me ask my question again. Do you
have any fonnal title within J.M. Products?
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myself because discussing with the president,
attorney Johnson, we can see that I can be qualified
that way because I directed the plant.
For example, I am the person most
qualified to answer to the question put in your paper
upon which I am here now.
Q. I understand. And that's because you
control-- you control all aspects of J.M. Products,
correct?
MR. ARAN: Objection to forn1.
THE WITNESS: Sorry, I must ask you as
the other times to be so kind to speak a little
bit slow. I understand perfectly English.
BY MR. PACE:
Q. I will. No, I sometimes ask -A. Just if you go fast I-Q. Fair enough.
A. I don't get it.
Q. You control all aspects of J.M. Products,
correct?
MR. ARAN: Objection to fonn.
MR. CHAIKEN: Object to form.
THE WITNESS: Your-- your question is
correct in the measure of technical tasks.
BY MR. PACE:
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Your answer is no, correct?
A. I do not know what you mean by formal.
Q. Fair enough. Let me ask you, do you have
any title -- do you hold any position as an officer
or director of J.M. Products?
A. When you mean director, what do you
mean?
Q. Do you know what a director of a
corporation in the United States is?
A. No.
Q. Okay. Do you know what a board of
directors for a corporation in the United States?
A. Yes, I know what is a board of directors.
Q. In this context, a director, I am
referring to a member of a board of directors.
So as to J.M. Products, are you a
corporate officer of J.M. Products?
A. No.
Q. Are you a member of the board of
directors of J.M. Products?
A. No.
Q. Okay. When you just described yourself
as a director, small D, of J.M. Products, has anyone
ever given you that title?
A. I gave it-- you know, I gave it to
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Q. How about financial tasks, doesn't all
money -- isn't all the money that J.M. Products uses
to pay for any expenses it has come from either you
or Leonardo Corporation?
A. But that was on the base of a contract
that-- of an agreement that there was between J.M.
and Leonardo Corporation and this agreement foresaw
that Leonardo Corporation was going to pay all the
bills and expenses for the day by day activity of
J.M. as a compensation for products that Leonardo
Corporation was going to buy from J.M.
Q. So my question again, because you didn't
answer it. You started with a but response.
All of the money for any expenses paid by
J.M. Products came from either you or Leonardo
Corporation; yes or no?
A. I don't know if all the money paid by
J.M. came from Leonardo Corporation of me.
Q. So let's go -- let's talk a little bit
about what you did to prepare to be the corporate
representative J.M. Products today because that's an
answer you should have, you should have prepared for,
so let's talk about this.
To prepare today to speak as the
corporate representative of J.M. Products with whom
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could have been-- in the top of the plant there
could have been expenses not made by Leonardo or me
at the very beginning.
And --but what-- as far as I recall,
all the day by day expenses have been paid by
Leonardo Corporation. Not by me as Andrea Rossi, by
Leonardo Corporation.
Q. And then-- since you are here testifying
as the corporate representative of J.M. Products your
testimony is you're not aware of any other expenses
that J.M. Products incurred in connection with the
Dora! location, correct?
A. Not that I am aware of.
Q. All right. So all expenses of J.M.
Products were being paid -- as they relate to the
Dora! location were being paid by Leonardo
Corporation, correct?
MR. ARAN: Objection to fonn.
THE WITNESS: All the expenses I am aware
of.
BY MR. PACE:
Q. You are aware of as the corporate
representative of J.M. Products and who also spoke
with Henry Johnson, the president of J.M. Products,
correct?
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A. Yes, yes.
Q. Sounds though what you just said is he
didn't make -- he didn't inform you of any expenses
you weren't otherwise already aware of?
A. He had no reason to do that because -Q. Because?
A. Because I did not ask. It was not -- I
was interested to the activity-- to the scientific
and technological activity of J.M.
Q. So as the corporate representative of
J.M. Products sitting here today, however, your
testimony is you are not aware of a single expense
incurred by J.M. Products that wasn't paid for or
reimbursed by either Andrea Rossi or Leonardo
Corporation, correct?
A. You are asking me if I am-- I am
repeating your question to be sure I have understood
it because I want to answer properly.
You have asked me, ifl understood, ifl
am aware of other expenses, apart the ones Leonardo
Corporation has paid for. Is this the question?
Q. Leonardo Corporation or Andrea Rossi.
A. Yeah, okay.
Q. I just want to make sure you understood
the question.
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A. The answer is yes.
Q. You are aware of other expenses incurred
by J.M. Products?
A. No.
Q. You're not answering my question. Let me
try it again.
A. Yes.
Q. As the corporate representative of J.M.
Products do you know of any expenses incurred by J.M.
Products, other than the expenses that were paid for
by either Leonardo Corporation or Andrea Rossi?
A. No.
Q. All right. How many times has Henry
Johnson been to the Dora!-- I'm sorry, let me define
something here.
If I refer to the Dora! warehouse -what's the address of J.M. Products? What's the
address of J.M. Products?
A. 7861 Northwest 46th Street, Dora!,
Florida 33166.
Q. Ifl refer to that as either the Dora!
warehouse or the Dora! location, are you comfortable
with that?
A. Yes.
Q. Okay. How many times has Henry Johnson
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MR. ARAN: Objection to form.
THE WITNESS: Again, I was the scientific
and technological director, so I spoke with
Henry Johnson for what concerns all the
expenses.
When I spoke with Henry Johnson, when we
spoke about expenses, we spoke only about the
expenses I was aware of, which are the expenses
I explained before, the day by day expenses, you
know, the employee, the consultant, the bill of
FPL, et cetera, et cetera, et cetera and
invoices that came for some technological issue
or technical issue.
And -- but again, I am not aware of and I
do not know if there have been or not other
expenses independent from this activity.
BYMR. PACE:
Q. So you learned nothing from
discussions -- your discussions with Henry Johnson
about any expenses you didn't already know about?
A. Can you repeat?
Q. You told us you spoke with Henry Johnson
about expenses of Leonardo.
A. Yes.
Q. I'm sorry, expenses of J.M. Products.
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I direction.

Q. Under who else's direction, Jim Bass?
2
3
A. Yes.
4
Q. And Jim Bass is an individual that you-5 you made the decision to hire Jim Bass for J.M.
6 Products, correct?
7
A. Yes, but-- yes. Yes, yes.
8
Q. You did not find Jim Bass initially,
9 correct?
I0
A. No, I did not.
II
Q. So I am not suggesting you did but the
12 decision to hire Jim Bass was by you?
13
A. Yes.
14
Q. Back to my-- you resisted answering the
15 control question, so I am trying to understand why.
16
A. I did not understand what you said.
17
Q. Sure. I asked you-- you were reluctant
18 to answer yes to the question that, you know, Andrea
19 Rossi controls -- controls J.M. Products.
20
A. It is absolutely -21
MR. ARAN: Objection to fom1. There is
22
no question pending. There is no question
23
pending.
24
MR. PACE: What are you instmcting him
25
not to do then?

Page 28

MR. ARAN: Objection to fonn.
I
MR. CHAIKEN: Object to fom1.
2
THE WITNESS: No.
3
4 BY MR. PACE:
5
Q. Why is it that Andrea Rossi does not
6 control J.M. Products?

7
A. Because to control J.M. Products mean to
8 have full control of J.M. Products. As you-- as you
9 have heard from the beginning, I was not in the board
I 0 of directors. I was not the president. I was not
II the CEO.
12
I was the director of all the scientific
13 research and development activity and experimental
14 activity of J.M., so I was the director and I am
15 responsible about all the day by day operations,
16 working operations that take -- that have taken act
17 inside the factory of J.M., not of all the actions or
18 deeds that are related to the -- to the activity that
19 is proper of a president or of a board of directors.
20
Q. What other activities does J.M. Products
21 engage in, other than activities that you have
22 controlled?
23
A. I don't know.
24
Q. As the corporate representative of J.M.
25 Products here today you are not aware of any
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MR. ARAN: I am objecting to the form,
which is you are simply making statements tha
are not questions.
I am objecting to the form and I am
suggesting there is no question pending for him
to answer.
BYMR.PACE:
Q. You were responding. I'm sorry.
A. I'm sorry, attorney, but I totally
disagree with you. I am not resisting the facts that
you are saying.
I always answered yes to every question
that you asked to me related to the fact that I was
the director of the day by day operation of J.M.
Q. I know, but I was asking you a question
about control and that's where you resisted, so let
me ask it again.
Andrea Rossi controls all aspects of J.M.
Products, correct?
MR. ARAN: Objection to fonn.
MR. CHAIKEN: Object to fonn.
THE WITNESS: No.
BY MR. PACE:
Q. Andrea Rossi controls J.M. Products,
correct?

Page 29

1 activities in which J.M. Products is engaged that has
2 not been controlled by Andrea Rossi?
A. I am-3
4
MR. ARAN: Objection to form. He's here
5
to testify about the matters set forth in your
designated deposition, which deals with J.M.'s
6
activities as they relate to this lawsuit and
7
the operations of J.M. as it relates to this
8
lawsuit and the operation of the E-Cat, et
9
cetera. It does not deal with anything else
10
11
that J.M. may have or not have.
MR. PACE: A, that's not tme. B, that's
12
kind of a coaching, speaking objection. You can
13
make an objection, if it's a fair objection.
14
MR. ARAN: I will not help you anymore
15
again.
16
MR. PACE: No, no, I understand.
17
18
MR. ARAN: I am trying to help you.
19 BY MR. PACE:
20
Q. That's fine. By the way, he's made the
21 objection. I want to make sure it's clear on the
22 record, I am not disputing that, that the objection
23 is here.
24
Let me try to rephrase my question.
25 Well, I think your answer might go to a scope issue
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A. I don't say they didn't. I say I don't
2 recall.
3
Q. That's all I am asking for. I am asking
4 for what you know, what you recall and your
5 recollection -6
A. I don't recall.
7
Q. --is that it never happened?
8
A. Should they have made it they would hav
9 asked to me to breach a contract that they had
10 signed.
11
Q. I understand. I understand what you
12 think the law is but I am just asking you for your
13 recollection.
14
A. You're asking me-15
Q. Dr. Rossi-16
A. You are asking me if-17
Q. Dr. Rossi, let's go on to our next
18 question.
19
A. Okay.
20
Q. There is a question, I get an answer from
21 you, all right?
22
And your answer is to the best of your
23 recollection you don't believe you ever told anyon
24 from Industrial Heat that they could not access the
25 Doral-- the J.M. Products side of the Doral
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A. Okay.
Q. Jim Bass, what title did you give to Jim
Bass in connection with J.M. Products?
A. Consultant, scientific consultant.
Q. Why did he represent himself as the
director of engineering for J.M. Products?
A. Because he was for what concern -- for
what concerned the part related to the electronics
that we were developing there, he was the director.
So he was -- in the sense he was a
director. Also, I must ask you that Tom Darden asked '
me to present him as the director to his investors,
to have references from the director of the customer
that he was satisfied. You know -Q. Let me stop you there. I will break this
out. We can get to the conversation.
A. Okay.
Q. Let's make sure I am clear for what you
said.
A. Okay.
Q. You're saying Tom Darden wanted someone
from J.M. Products to meet with potential investors,
correct?
I am just going to take this one little
chunk at a time. Is that correct, somebody from J.M.
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Products?
A. Someone that was not me.
Q. We will keep going this with little
chunks and see if we can do it in little pieces
here.
A. Very good.
Q. You're telling me Tom Darden told you-A. Yeah.
Q. --that he wanted somebody from J.M.
Products, other than you, to meet with potential
investors, correct?
A. Yes, it is correct.
Q. And Tom Darden asked you that this person
be knowledgeable about the power or energy being
received by J.M. Products from Leonardo Corporation,
correct?
MR. CHAIKEN: Object to form.
BY MR. PACE:
Q. Do you want me to ask the question again?
A. No, no, no I have understood perfectly
your question and it is correct.
Q. Did Tom Darden tell you-- did Tom Darden
identify the particular person who should meet with
these investors?
A. There was not another.
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1 warehouse, correct?
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A. No.
MR. CHAIKEN: Object to form.
MR. ARAN: Object to form.
THE WITNESS: I did not say that. I say
I do not recall.
BY MR. PACE:
Q. I'm sorry. I said to the best of your
recollection.
A. No, you said to the best of your
recollection you believe that. I did not say so. I
say as I am-- I say just I don't recall. I do not
say I don't believe.
I say I don't recall. You know English
better than me but some English I have learned. To
recall is one thing and to believe is another thing.
And I also added that if they did, they
made an illegal action because they asked to breach a
contract.
Q. Dr. Rossi, Andrea Rossi, you've said this
several times never in response to my question so
let's see if we can -A. No, I responded to your question. I
don't recall.
Q. Let's keep going here.
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I

CERTIFICATE OF OATH

2
3 STATE OF FLORIDA:
4
SS:
5 COUNTYOF DADE:
6
7
8
I, the undersigned authority, certify that
9 ANDREA ROSSI personally appeared before me and was
10 duly sworn.
II
WITNESS my hand and official seal this 13th
12 day ofMarch 2017.
13

I

15

16
17
18
19
20
21

Notary Public, State of Florida at
Large; my commission expires
February 26,2019. Bonded through
Troy Fain Insurance, Inc.
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11
12

FERNANDO ARAN, ESQ.,
Aran Correa & Guarch, P.A.
255 University Drive
Coral Gables, Florida 33134
RE: Rossi v. Darden
Dear Mr. Aran,
With reference to the deposition of Andrea Rossi
taken on March 1, 2017 in connection with the
above-captioned case, please be advised that the
transcript of the deposition has heen completed
and is awaiting signature.
Please arrange to have the deponent stop by our
office at Two South Biscayne Boulevard, Suite
2250, Miami, Florida, for the purpose of reading
and signing the transcript.

16
17
18
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If this is not taken care of, however, within the
next 30 days, we shall conclude that the reading
and signing of the deposition has been waived and
shall then process the original of the transcript
for filing with the Clerk of the Court by counsel
without further notice.
Sincerely,
Edward Varkonyi,
Registered Merit Reporter
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CERTIFICATE OF REGISTERED PROFESSIONAL REPORTER
I, EDWARD VARKONYI, and Registered
Professional Reporter and a Notary Public for the
State of Florida at Large, do hereby certify that I
reported the deposition of ANDREA ROSSI; that the
foregoing pages, numbered from I to 253, inclusive,
constitute a true and correct transcription of my
sh01thand report of the deposition by said witness on
this date.
I further certify that I am not an
attorney or counsel of any of the parties, nor a
relative or employee of any attorney or counsel
connected with the action, nor financially interested
in the action.
WITNESS my hand and official seal in the
City of Miami, County of Dade, State of Florida, this
13th day of March 20I7.
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2 RE : Rossi v. Darden
DEPO OF: Andrea Rossi
3 TAKEN : 3/1/17
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4 DO NOT WRITE ON TRANSCRIPT, ENTER ANY CHANGES HERE
5 Page II Line# Change
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Notary Public, State of Florida at
Large; my commission expires
February 26,2019. Bonded through
Troy Fain Insurance, Inc.

-------------------

---

---

-- --- --- --

-----

---

---

21 State of Florida)

County of

)

22

Under penalties of perjury, I declare that I have
23 read my deposition transcript, and it is true and
correct subject to any changes in fonn or substance

24 entered here.
25 Date

Signature
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VERITEXT LEGAL SOLUTIONS
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT
Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloquies, questions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with
our litigation support and production standards.
Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored
in encrypted form and are transmitted in an encrypted
fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4
SSAE 16 certified facility.
Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their
independent contractor agreements.
Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or
at www.veritext.com.
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From:

JT Vaughn <jvaughn@industrialheat.co>

Sent:

Monday, August 11, 2014 3:50 PM
Colette Sauer; hjohnson@hwjlaw.net
Tom Darden; ar.l23@mail.com
Re: Term Agreement
attachment-l.pdf; attachment-2.pdf

To:

Cc:
Subject:
Attachments:

Henry and Colette,
I noticed that on both the term sheet and the OF AC representation agreement the incorrect entity name had been
inserted for JM Chemical Products, Inc. (it appears on both documents as "JM Chemicals Inc. "--I believe this
was the fault of our attorney). Please see updated documents with your correct legal entity inserted. Please sign
and return these and I will review the term sheet with Tom once I speak with him (he is currently attending an
environmental conference in Iceland and so it has been difficult to get in touch with him).
At any rate, we'll be sure to respond by the end of the week
Best,
JT

On Mon, Aug 11,2014 at 3:19PM, Colette Sauer<cksauer@hwjlaw.net> wrote:

Mr.Johnson is out of the office today but asked that I send you this email transmission in his
absence.

Dear Sirs:

We need to receive a copy ofthe attached agreement by the end of this week

Should we not receive the agreement signed by you within that term, please consider our proposal
cancelled.

Sincerely,

Colette K. Sauer (for Atlorney Henry W. Johnson)
1
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Legal Assistant to Henry W. Johnson
Law Office Henry W. Johnson
7900 Glades Road, Suite 530
Boca Raton, FL 33434
(Phone) 561-672-7264
(Fax) 561-235-5416
www.hwjlaw.net

JTVaughn
Industrial Heat
jvaughn@industrialbeat.co
TillS ELECTRONIC TRANSMISSION IS DIRECTED TO ITS INTENDED RECIPIENT ONLY AND MAY
CONTAIN INFORMATION THAT IS PROPRIETARY AND CONFIDENTIAL. If you are not the intended
recipient, you are hereby notified that any use, disclosure, distribution or copying of this communication or any
attachment is strictly prohibited. If you have received this electronic transmission in error, please delete it from
your system without copying it, and notify the sender immediately by reply e-mail or by calling 919.743.5724.
Thank you.
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COMPLIANCE WITH OFAC

JM Chemical Products, Inc. ("JMC") hereby represents and warrants to Industrial Heat, LLC
("IH") that the following representations are true and correct as of the date hereof and agrees to
immediately notify JH if any of the following representations cease to be true and correct:
JMC and its subsidiaries, and their respective directors, officers, agents, employees and affiliates,
are in compliance with the requirements of Executive Order No. 13224, dated September 23,
200 I, and other similar requirements contained in the rules and regulations of the Office of
Foreign Asset Control, Department ofthe Treasury ("OFAC") and in any enabling legislation or
other executive Orders in respect thereof (the "Orders").
Neither JMC nor any of its subsidiaries nor any director, officer, agent, employee, affiliate or
any person acting on behalf of JMC or any of its subsidiaries or affiliates, is, or is directly or
indirectly owned or controlled by, an individual or entity that is currently subject to any
sanctions administered by OFAC, or listed on the Specially Designated Nationals and Blocked
Persons List maintained by OF AC on its official website pursuant to the Orders or on any other
list of terrorists or terrorist organizations maintained pursuant to any of the rules and regulations
ofOFAC or pursuant to any other applicable Orders, or is a person who has been determined by
competent authority to be subject to the prohibitions contained in the Orders, or is owned or
controlled by, or acts for or on behalf of, any person on such lists or any other person who has
been determined by competent authority to be subject to the prohibitions contained in the Orders.
JMC is owned by an entity formed in the United Kingdom, and none of Leonardo, Dr. Andrea
Rossi, Henry W. Johnson nor any of their respective subsidiaries, directors, officers, agents,
employees, affiliates, signiftcant others, or relatives by blood or marriage has any ownership
interest in JMC.

JM CHEMICAL PRODUCTS, INC.
By:
Name:
Title:

--------------------------------

397342-1
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Term Sheet
The parties to this Term Sheet are Industrial Heat, LLC ("IH"); JM Chemical Products, Inc.
("JMC"), the operator of a Miami production facility; and Leonardo Corporation ("Leonardo").

1.

Industrial Heat, LLC, directly or through its affiliates, owns a 1 MW E-Cat steam plant
(the "1 MW Plant") built by affiliates of Leonardo in Italy in 2013.

2. JMC operates a production facility in Miami, FL, which requires low temperature steam.
3. Leonardo has technical knowledge about the operation and maintenance ofthe 1 MW
Plant.
4. IH intends to make available to JMC the 1 MW plant for a period of 2 years.
5. Leonardo will assist in the installation of the 1 MW Plant at the Miami JMC facility, at no
cost to JMC or IH.
6. JMC will pay rent of $1000 per day to IH or its designee, monthly in arrears, once the 1
MW plant is installed in their facility and operating at a capacity of 1 MW. However, if
the plant provides less than 1 MW of thermal energy, the rental rate will be reduced
proportionally. If the plant produces more than 1 MW, there will be no increase in the
rental rate.
7. IH will provide all maintenance on the 1 MW Plant during the 2 year rental period.
8. Dr. Andrea Rossi of Leonardo Corp will be responsible for the operation of the 1 MW
Plant, assisted by Eng. Fulvia Fabiani and any others designated by IH. There will be no
additional cost to JMC or IH for these services.
9. The personnel of JMC will not have access to the inside of the 1 MW Plant or to
information about how the 1 MW Plant operates, which are trade secrets of Leonardo
and IH.
10. If the 1 MW Plant fails to operate, rent will be reduced proportional to the time that the
1 MW Plant fails to operate, unless the failure is caused by some other party or reason
besides IH or Leonardo. If the 1 MW Plant fails to operate for reasons which are not
controlled by IH or Leonardo, rent will not be reduced. By way of example, if electrical
power is not furnished to the plant, and as a result it fails to operate, rent will be owed
nonetheless.
11. If the 1 MW Plant fails to operate for any reason, JMC will not be paid any consequential
damages or costs and IH will have the option to terminate the rental agreement and
pick up the 1mW Plant.
12. JMC will provide reasonable insurance covering the cost of any damage caused by the 1
MW Plant, naming IH and Leonardo as additional insureds.
13. IH will be allowed to visit the 1 MW Plant at any time, with customers or with IH
personnel.
14. IH will continue to own the 1 MW Plant and JMC will not have any right to buy or retain
the plant. Upon expiration of the rental period, or earlier termination if there is a
default under the rental agreement, IH may pick up the 1 MW Plant.
15. JMC will not encumber the 1 MW Plant with any lien or obligation to any third party.

CONFIDENTIAL
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16. IH or Leonardo will furnish to JMC a letter from the Health care Office of Miami allowing
the operation of the 1 MW Plant.
17. IH and Leonardo will be responsible for their personnel inside the factory of JMC, and
JMC will be responsible for their personnel inside their factory.
18. JMC will keep records ofthe operation ofthe lmW Plant as reasonably requested by
Leonardo or IH and will provide copies of such records to Leonardo and IH upon request.
19. Definitive documentation for the transaction will include appropriate confidentiality
provisions. JMC agrees that it will not make any public announcements regarding the 1
MW Plant unless first approved by IH.
Except for JMC's binding agreement set forth in paragraph 19 above, this term sheet is a nonbinding expression of the current intentions of IH, Leonardo and JMC. If the parties agree with
the terms above, they will undertake to negotiate a final agreement which would become
binding only upon execution by the parties.
INDUSTRIAL HEAT, LLC

By:

Name: --------------------------Title: - - - - - - - - - - - - - - - - - - - - - - - -

LEONARDO CORPORATION

By:

Name: - - - - - - - - - - - - - - - - Title: - - - - - - - - - - - - - - - - - - - - -

JM CHEMICAL PRODUCTS, INC.

By:

Name: - - - - - - - - - - - - - - - - - - Title: --------------------------
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JT Vaughn <jvaughn@industrialheat.co>
Wednesday, August 06, 2014 7:44 PM
Kight, April
Tom Darden; John Mazzarino
Re: IH - JM Chemicals OFAC rep.DOCX

From:

Sent:
To:

Cc:
Subject:

Redacted - Privileged

On Wednesday, August 6, 2014, Kight, April <akight@schellbray.com> wrote:
I

Redacted - Privileged

1

Sent from my iPhone
On Aug 6, 2014, at 6:59PM, "JT Vaughn" <jvaughn@industrialheat.eo> wrote:
Redacted - Privileged

---------- Forwarded message ---------From: Andrea Rossi <ar.l23 @mail. com>
Date: Wed, Aug 6, 2014 at 6:56PM
Subject: Re: Fwd: IH- JM Chemicals OF AC rcp.DOCX
To: JT Vaughn <jvaughn@industrialheat.co>
Cc: John Mazzarino <jmazzarino@industrialheat.eo>, Tom Darden <tdarden@industrialheat.co>

OK tomonow you will receive this signed.
Please limit the correction of the agreement between IH, JMC and me to the abolition of par 13
since the text had been already reviewed ny Tom and yom attorney and accepted by JMC
Warmest regards and thank you
Andrea
Sent using the free mail.com iPhone App
On 8/6/14 at 5:50PM, JT Vaughn wrote:

> Andrea: sec attached per our discussion. I still need to review term sheet
>
> w Tom and John, as our counsel had minor clean up edits. I hope to send it
>
> tomorrow.
>
>
>
>Best,
>
>JT
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1
2
3

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
)
)
ANDREA ROSSI and LEONARDO
CORPORATION,
)
)

4

Plaintiffs,

)
)

5

vs.

)

6

THOMAS DARDEN; JOHN T. VAUGHN;
INDUSTRIAL HEAT, LLC; IPH
INTERNATIONAL B.V.; and
CHEROKEE INVESTMENT PARTNERS,
LLC,

) No.
)
)
)
)
)

7
8

1:16-cv-2119-CMA

)

9
10

Defendants.
INDUSTRIAL HEAT, LLC and IPH
INTERNATIONAL B.V.,

)
)
)
)

11

Counter-Plaintiffs,

)
)

12

Vs.

)
)

13

ANDREA ROSSI and LEONARDO
CORPORATION,

14
Counter-Defendants,
15
And
16
17
18

J.M. PRODUCTS, INC.; HENRY
JOHNSON; FABIO PENON; UNITED
STATES QUANTUM LEAP, LLC;
FULVIO FABIANI; and JAMES
BASS,

19
Third-Party Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

20
21

Videotaped Deposition of
THOMAS DARDEN
22
(Taken by Plaintiff)
3509 North Haworth Drive, Suite 403, Raleigh, North Carolina
23
February 16, 2017
24
Reported in Stenotype By
Leslie Christian
25
Transcript produced by computer-aided transcription

CaseWorks
court reporting I vldeography I HD video c:onferencing
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1

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

2

3

)

ANDREA ROSSI and LEONARDO
CORPORATION,

)
)
)

4

Plaintiffs,

)
)

5

vs.

)

6

THOMAS DARDEN; JOHN T. VAUGHN;
INDUSTRIAL HEAT, LLC; IPH
INTERNATIONAL B.V.; and
CHEROKEE INVESTMENT PARTNERS,
LLC,

) No. 1:16-cv-2119-CMA
)
)
)
)
)

7
8

)

9
10

Defendants.
INDUSTRIAL HEAT, LLC and IPH
INTERNATIONAL B.V.,

)
)
)
)

11

Counter-Plaintiffs,

)
)

12

Vs.

)
)

13

ANDREA ROSSI and LEONARDO
CORPORATION,

14
Counter-Defendants,
15
Md

)

16
17
18

)
)
)
)
)

J.M. PRODUCTS, INC.; HENRY
JOHNSON; FABIO PENON; UNITED
STATES QUANTUM LEAP, LLC;
FULVIO FABIANI; and JAMES
BASS,

19
Third-Party Defendants.

)
)
)
)
)
)
)
)

20
Videotaped Deposition of
THOMAS DARDEN
22
(Taken by Plaintiff)
3509 North Haworth Drive, Suite 403, Raleigh, North Carolina
23
February 16, 2017
24
Reported in Stenotype By
Leslie Christian
25
Transcript produced by computer-aided transcription
21

CaseWorks, Inc.
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1
2

A P PEAR AN C E S:
ON BEHALF OF PLAINTIFFS:
PERLMAN, BAJANDAS, YEVOLI & ALBRIGHT,
BRIAN CHAIKEN, ESQ.
JOHN W. ANNESSER, ESQ.
283 Catalonia Avenue
Second Floor
Coral Gables, Florida 33134
(305)337-0781
bchaiken®pbyalaw.com
jannesser®pbyalaw.com

3
4

5
6
7
8

FOR THE DEFENDANTS:
MILLER FRIEL, PLLC
BERNARD P. BELL, ESQ.
1200 New Hampshire Ave, NW
Suite 800
Washington, D.C. 20036
(202)760-3158
BellB®MillerFriel.com

9

10
11
12
13

P.L.

ON BEHALF OF THIRD-PARTY DEFENDANTS
J.M. PRODUCTS, INC., HENRY JOHNSON, and JAMES BASS:

14
ARAN, CORREA & GUARCH, P.A.
FERNANDO S. ARAN, ESQ. (Via teleconference)
225 University Drive
Coral Gables, Florida 33134-6732
(305)665-3400
faran®acg-law.com

15
16
17
18

ON BEHALF OF THIRD-PARTY DEFENDANTS
FULVIO, and UNITED STATES QUANTUM LEAP,

LLC:

19

RUDOLFO NUNEZ, P.A.
RUDOLFO NUNEZ, ESQ.
255 University Drive
Coral Gables, Florida 33134-6732
(305)665-3400
rnunez@acg-law.com

20
21
22
23

ALSO PRESENT:

24

MICHAEL KIRBY, CLVS
DR. ANDREA ROSSI

25

CaseWorks, Inc.

www.caseworksonline.com

800.955.0541
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1 Johnson Matthey plant.

J.M. plant.

2

Q.

Did you ever speak with him?

3

A.

Yes.

4

Q.

And what did you speak with him about?

5

A.

We met him in his capacity as the operator

6 of the
7

of the J.M. plant.
Q.

Okay.

I understand you met him in that

8 capacity, but what did you speak to him about?
9

A.

10 going.

We asked him how it was

You know, how is production.

11 supply.
12 well.

Oh, oh; I'm sorry.

How do you feel about this.

How is the energy
Is it working

It was a general conversation that, you know,

13 somebody might have with a plant manager, somebody
14 operating a plant, to try to get information about, you
15 know, was it a good customer supply relationship, how
16 were they feeling about it, was it operating
17 effectively.
18

He said it was producing lots of steam.
He said their utility bills have been

19 reduced compared to what they were before because they
20 weren't having to use so much electric energy and now
21 they were using this energy.
22 steam was great.

He said the form of the

You know, the temperature or

23 whatever, the nature of it, and production was going
24 well.
25

Q.
CaseWorks, Inc.

When did you have that conversation with
www.caseworksonline.com
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1

A.

Yes.

2

Q.

What, if anything, did Mr. Bass do to

3 manipulate the plant being brought to Florida from
4 North Carolina?
5

A.

Well, if he was part of setting up a

6 fraudulent company, that was part of the scheme or the
7 deception to try to trick us into sending the machine
8 down there thinking that it was a credible entity, then
9 that would have been his role.

10

Q.

Well, what proof do you have that Mr. Bass

11 was involved in setting up this company or doing any of
12 the acts that you've just testified to?
13

A.

I believe that he helped in building the

14 heat radiator or heat transfer system on the other side
15 of the wall.

And I believe that he represented to us

16 that there was a manufacturing plant there and that it
17 was operating nicely.

18

Q.

But did that happen prior to you making the

19 decision to bring the plant to North Carolina?
20

A.

I don't know the chronology of when he came

21 to be involved.

22

Q.

But we do know that he -- you and him had

23 not met until after the decision had been made to bring
24 the plant to Florida?
25

A.
CaseWorks, Inc.

That is correct.
www.caseworksonline.com
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1 CERTIFICATE OF REPORTER
2 STATE OF NORTH CAROLINA
3 COUNTY OF WAKE
4

I, Leslie Christian, the officer before whom

5

6 the foregoing videotaped deposition was taken, do
7 hereby certify that the witness whose testimony appears
8 in the foregoing videotaped deposition was duly sworn
9 by me; that the testimony of said witness was taken by
10 me to the best of my ability and thereafter reduced to
11 typewriting under my direction; that I am neither
12 counsel for, related to, nor employed by any of the
13 parties to the action in which this videotaped
14 deposition was taken, and further that I am not a
15 relative or employee of any attorney or counsel
16 employed by the parties thereto, nor financially or
17 otherwise interested in the outcome of the action.
18

This the 28th day of February, 2017.

-ksw Chvp,til.{H

19

20
21

LESLIE CHRISTIAN

22

Notary Public in and for

23

County of Wake

24

State of North Carolina

25

Notary Public No. 201221300088
CaseWorks, Inc.

www.caseworksonline.com
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WITNESS'S CERTIFICATE

1

2

3

I, Thomas Darden, MD, do hereby certify

4

that I have read and understand the foregoing

5

transcript and believe it to be a true, accurate, and

6

complete transcript of my testimony, subject to

7

the attached list of changes, if any.

8

9

Thomas Darden, MD

10

This deposition was signed in my presence by

11

12

------------------------- , on the

13

-------------------------'

day of

2017.

14
15

Notary Public

16
17

18

My commission expires:

19
20
21
22
23
24

25

CaseWorks, Inc.

www.caseworksonline.com

800.955.0541

Case 1:16-cv-21199-CMA Document 278-7 Entered on FLSD Docket 05/02/2017 Page 1 of 12

EXHIBIT 7

Case 1:16-cv-21199-CMA Document 278-7 Entered on FLSD Docket 05/02/2017 Page 2 of 12

Page 1
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 1:16-cv-21199-CMA

1
2
3
4

ANDREA ROSSI, et al.,
5

Plaintiffs,
6
V.

7

THOMAS DARDEN, et al.,
8

Defendants.
9

- - -

- -

- -

- -

- - -

-

- - -

- - -

-X

INDUSTRIAL HEAT, LLC, et al.,
10
Counter-Plaintiffs,
11

v.

12
ANDREA ROSSI, et al.,
13
Counter-Defendants.
14
and
15
J.M. PRODUCTS, et al.,
16
17
18

19

Third-Party Defendants.
- - - - - - - - - - - - - - - - - - -X
600 Brickell Avenue, Suite 3300
Miami, Florida
Thursday, February 2, 2017
11:17 a.m.- 6:06p.m.

20
21
22
23
24
25

HIGHLY CONFIDENTIAL TRANSCRIPT
ATTORNEYS' EYES ONLY
VIDEO DEPOSITION OF JAMES BASS
Taken before Edward Varkonyi, Registered
Merit Reporter and Notary Public for the State of
Florida at Large, pursuant to Notice of Taking
Deposition filed in the above cause.
Veritext Legal Solutions
800-726-7007

305-376-8800

Case 1:16-cv-21199-CMA Document 278-7 Entered on FLSD Docket 05/02/2017 Page 3 of 12

Page 28

Page 26

I
The time is 1!:45.
2
(Thereupon a brief recess was taken,
3 after which the following proceedings were had.)
4
THE VIDEOGRAPHER: We're now back on the
5
record. The time is !! :50.
6 BY MR. PACE:
7
Q. Mr. Bass, when we took a break you had
8 said that you were doing or since the spring of 20 !6,
9 you have done -!0
A. What did you do to your arm?
!!

Q. Tore a rotator cuff. Had to have surgery

12 on it and reattach it.
13
A. Not fun.
14
Q. No. When we took our break we were
15 talking about work you have done with Andrea Rossi
16 and Leonardo Corporation since the spring of 2016.
!7

You talked about designing energy

18 provoking -- energy provoking system. Can you
19 explain to me what that is?
A. Well, theE-Cat needs energy to provoke
20
21 it into generating heat and we're coming up with
22 different methods, high voltage electricity, so I am
23 trying to design some different test systems at high
24 voltage.
25

Q. So this is for providing energy into the

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. No.
Q. Did you believe that J.M. Products did
work with platinum sponges -A. Yes.
Q. --at the Dora! location?
A. Yes, because I know there was a pilot
amount that was purchased and installed inside the -whatever you want to call it, the box, for heating.
Q. And what was done with that platinum
sponge after it was heated?
A. Supposedly it was removed. I wasn't -- I
wasn't present when it was removed.
Q. Were you present when it was placed in
there?
A. I assisted in putting tubes into the
piping but I didn't know what they were at the time.
Q. What is graphene?
A. Graphene is a carbon. It's a certain
form of carbon molecule that's extremely expensive,
very slippery, used in a number of things and if you
try and buy graphene you'll find out how gross
expensive it is.
Q. Have you ever done any work with
graphene?
A. We did. Again, the same deal. I didn't

I
2
3
4
5
6
7
8
9
10
II
12
13
14
15
16
17
18
19
20
21
22
23
24
25

specifically. I just was aware of the cost of
graphene because of a product that I had heard about
a while prior to working for J.M.
Q. But when you were working for J.M.
Products you believe J.M. Products did work with
graphene?
A. They did. We bought-- I believe we
bought industrial diamonds and stuff and used the
industrial diamonds in the heating process to produce
graphene.
Q. Let me -- I am going to use a few
exhibits here that are just images taken over at the
Dora! location. For purposes of this deposition I'm
happy to refer to the warehouse, building, however
you want to refer to it. I am talking about the
warehouse that is at 7861 Northwest 46th Street.
Is there a way you are comfortable
referring to it? Do you call it the warehouse, the
building?
A. Warehouse is fine.
Q. I'll call it the Dora! warehouse, just so
I don't have to keep repeating the address for the
rest of the afternoon. I'm going to hand you what I
am going to mark here as Bass Exhibit 1.
(The document referred to was thereupon

Page 27

1 E-Cat reactors?
A. Yes.
2
3
Q. Were you doing any of this work when you
4 were working for J.M. Products and Andrea Rossi -A. No.
5
6
Q. -- prior to the spring of 20 16?
7
A. No.
Q. All right. What are platinum sponges?
8
9
A. It's a-- platinum sponge, if you think
10 it looks like a sponge, it doesn't. It's more like a
II craggy-type sh1ff that they use to -- they eventually
12 wind up after cooking it to put in catalytic
13 converters. It's more like a powdery-type stuff, I
14 think.
15
Q. Have you ever done any work with platinum
16 sponges?
17
A. I didn't specifically do any work with
18 platinum sponge, but J.M. did.
19
Q. J.M. Products did work with platinum
20 sponges?
21
A. Yeah.
Q. But you didn't do any work with that?
22
23
A. I didn't handle it.
Q. Did you -- during your time you worked at
24
25 J.M. Products did you ever see any platinum sponges?

Page 29
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1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

steam when it hits your filter?
A. Probably not. It's hard to say. No, it
was collecting water mostly. There is some mix in
there. I don't know.
Q. What is the purpose of the filter box?
A. To prevent impurities from going back
into the E-Cat.
Q. So you just testified that for Bass
Exhibit 2 this piping was intended to keep the water
or the steam or the fluid, whatever was in here warm,
hot?
A. Uh-huh.
Q. Then that leads into your-- into this
filtration system here?
A. Uh-huh.
Q. If it was still steam coming in how would
it -- at what point would it be converted into water?
A. It's mostly converted into water or a mix
of water and steam inside the serpentine area.
Q. Okay. So why would you insulate the
serpentine area then? Don't you want the heat to
dissipate?
A. No, not particularly. You maintain the
efficiency of the closed loop system. That's another
closed loop system, by the way.

1
2
3
4
5
6
7
8
9
10
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Q. How do you turn steam into water without
the heat dissipating?
A. Remove energy.
Q. No, how does steam be converted back into
water? Does the temperature of the steam have to
lower?
A. No.
Q. The temperature of the steam can stay
above a hundred degrees Celsius?
A. Yes.
Q. How else does it convert into water?
A. You remove the energy from it.
Q. How do you remove the energy from it?
A. With an endothermic reaction.
Q. And what would that be?
A. Anything that takes in energy.
Q. Is there something within those
serpentine pipes that would take in energy?
A. Yes.
Q. What is that?
A. In the beginning it was-- sony. The
catalytic stuff, platinum sponge.
Q. Platinum sponge. The platinum sponge
would be within the serpentine pipes?
A. Yes.

1
Q. Did you put the platinum sponge into
2 those serpentine pipes?
3
A. I helped put pipes in there, that's all.
4 The pipes already had something charged in them.
5
Q. Did you see something charged in them
6 when you put the pipes? I am just trying to
7 understand.
8
A. No, I didn't see physically what was in
9 there.
10
Q. Let me take a step back, just so we're
11 clear. When we're looking at Exhibit 2 you helped
12 install these pipes, correct?
13
A. Yeah. Not the main serpentine. I did a
14 lot of stuff here, with the filter box.
15
Q. You are pointing to Exhibit 3?
16
A. Yes.
17
Q. But for Exhibit 2, did you-18
A. Exhibit 2 was already there when I
19 started working for them.
20
Q. Do you think there was any -- were you
21 told by anyone that there was any platinum spongE
22 in-23
A. I wasn't told anything about that at the
24 time.
25
Q. Okay. Let me start over. If you give me
Page 41
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1
2
3
4
5
6
7
8
9
10
11
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just a second to ask the question.
Do you believe today -- we will talk
about when you found out later on. Do you believe
today that in Exhibit 2 -- in these pipings in
Exhibit 2 that there was platinum sponge at some
point in the piping in Exhibit 2?
A. Yes.
Q. Okay. What's your basis for that belief?
A. Because I know that some of it was
purchased. I mean what would you do, throw it in the
street? That's what they talked about, that they
inserted the platinum sponge or we did, or it was a
group effort.
I didn't know it was in the pipes but
apparently some of it was already in there before
they were closed up.
Q. Okay. Who told you that there was
platinum sponge in the pipes before it was closed up?
A. Both Hank, Henry Johnson and Dr. Rossi
said eventually. I didn't know what was in there at
all at the time.
Q. When did they tell you that there was
platinum sponge in the piping?
A. I have no idea. Probably a month later.
I was the new guy in the block. I didn't know what

11 (Pages 38- 41)
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Page 42
was going on in there.
Q. I understand. When you say a month
later, are you saying in early 20 15?
A. Sometime in that area I found out it was
platinum sponge they were putting in there.
Q. So you have never seen any platinum
sponge put in the pipe, but you were told by -A. Correct.
Q. --Mr. Johnson and Andrea Rossi that there
was platinum sponge in the pipe?
A. Yes, they even bought some. I saw the
bill.
Q. You saw the invoice for -A. I saw the invoice for the platinum
sponge, so I figured that was good enough.
Q. So you never really saw the platinum
sponge itself?
A. No.
Q. You saw an invoice for a platinum sponge?
A. Uh-huh.
Q. Do you know if that platinum sponge was,
in fact, purchased?
A. Yes, I believe it was. I saw the invoice
for the bill.
Q. Let me rephrase. Other than seeing an
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Page 44
was platinum sponge?
A. That's correct.
Q. Did you ever see any graphene at the J.M.
Products -- at the Dora! warehouse?
A. No. Again, it's small stuff, but
whatever.
Q. Graphene particles or objects are small?
A. (Nods head.) Yes.
Q. Turning to -- turning back to Bass
Exhibit 3, you say there is a filter box.
Is that the clear box we see here that
has kind of a red gauge on top of it?
A. Yes.
Q. All right. This was to take out any
impurities in the water?
A. Uh-huh.
Q. And how was it-- did all the water that
came through the system run through that box?
A. Only in the beginning of each test.
Q. At the beginning, if you can help me
understand that. What does that mean?
A. When they first started the system if
they opened up the system, they would run it
initially through the box and then once they were
convinced -- it was up to Dr. Rossi when to divert it
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around the box.
Q. So there is -- again, I'm not an engineer
so I apologize ifl'm going to be asking some
questions poorly.
So when the system would be started up -and when you say system, do you mean like the E-Cat
reactors?
A. E-Cat, yes.
Q. So when the E-Cat reactors would start
up, at least initially all of the water that was
flowing through this system would be redirected into
this box?
A. Correct.
Q. The filter box?
A. Correct.
Q. Then at some point a valve would be
turned so that the water no longer had to go into
this filter box?
A. Yes.
Q. And how much water can that filter box
hold?
A. I don't know. You can use your judgement
there. I never particularly measured it.
Q. Do you have a sense of how much water it
can hold?

Page 43
I invoice, and the invoice was a request to buy the

2 platinum sponge?
A. Huh?
3
4
Q. It was an invoice for platinum sponge.
5 You recall it was over a million dollars worth of
6 platinum sponge was being purchased?
A. No, I remember there was an initial
7
8 charge to test it.
9
Q. Now, other than that document that you
saw,
the invoice or the bill or whatever it was, so
!0
!! I'm just asking, other than that did you ever see any
!2 platinum sponge at the J.M. Products -- at the Dora!
!3 warehouse?
!4
A. Not particularly, no.
!5
Q. You qualified it some, so I just want to
!6 understand. Why do you say not particularly?
A. There were a lot of things laying around
!7
!8 inside the plant. It could have been. There were
!9 boxes and crates and everything.
20
Q. I understand. So you could have seen
2! platinum sponge and not known it was platinum sponge?
A. I wouldn't have known it.
22
23
Q. Understood. But to your knowledge you
24 never saw platinum sponge but if it was there and-25 you may have seen it and you wouldn't have known it
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that?
A. Probably.
Q. All right.
A. I usually keep copies of stuff like
that.
Q. Your response to Andrea Rossi is to -you're setting up time for a meeting. You say you
will not discuss what we're doing there. There,
meaning the Dora! warehouse, correct?
A. Uh-huh.
Q. Then you said: Besides, you won't really
telling what you are doing there -- what we are doing
there.
A. Uh-huh.
Q. Is that a reference to what -- well, tell
me what you meant by that.
A. You're asking me to speculate. I don't
recall. Could have been both sides.
Q. Well, you wrote it, so that's why I am
asking you.
A. I wrote it two years ago.
Q. I understand. Can you tell me what you
meant?
A. No.
Q. All right.
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A. I might have meant what I knew about the
E-Cat, which was not very much at all or it might
have been the fact of what we were putting inside of
the serpentine pipes. I don't recall at the time.
That was two years ago.
Q. You didn't know what was being put in the
serpentine pipes?
A. No, I didn't at the time anyway, so it
didn't make much difference.
Q. Do you know whether J.M. Products has
ever sold a product?
A. No, I don't know.
Q. Have you ever seen a product being sold
fromJ.M.?
A. No.
Q. Have you ever seen a customer of J.M.
Products?
A. I think we had meetings with potential
people. I don't recall exactly.
Q. Who is we?
A. We. Who is we? Me, Dr. Rossi was in
there, I believe Industrial Heat was in there and we
discussed the potential uses of heat, of steam
energy, but that's all I recall. I don't recall the
guest list.
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THE VIDEOGRAPHER: Going off the record,
the time is 12:47.
(Thereupon a brief recess was taken,
after which the following proceedings were had.)
THE VIDEOGRAPHER: We're now back on the
record. The time is 12:58, media number two.
(The document referred to was thereupon
marked Bass Exhibit 8 for Identification, a copy of
which is attached hereto.)
BY MR. PACE:
Q. Mr. Johnson, I'm marking what's another
document as Exhibit 8.
Again, with reference to our other
exhibits, here in this e-mail -- in one of these
e-mails on Exhibit 8 you say, I saw the heat strips
that are installed on the serpentine pipes -- on the
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serpentine pipe.
If you look at Exhibit 2, what are the
heat strips? Is that the insulation?
A. No, he had heat strips along some parts
of it that are covered up now.
Q. So in Exhibit 2 we can't see what the
heat strips are?
A. No, you can't.
Q. What's the function of a heat strip?
A. I don't recall, but probably to maintain
the heat when they had shut down the reactor. To
keep heating, to keep the pipes hot, because it was a
mandatory thing, as I recall, for the conversion and
the platinum sponge. That's all I recall.
Q. You recall that it was required that the
pipes stay heated for some purpose relating to the
platinum sponges?
A. Yes, that's what I recall. That's the
only reason to put them there and I think that was
the final -- that was the conclusion that I was
told. I don't remember the exact conversation.
Q. And who did you have that conversation
with?
A. Dr. Rossi.
Q. We talked previously on these serpentine

II
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Q. Well, I think you're talking to me about
the uses of the steam. I'm asking do you ever recall
whether J.M. Products met with any customers to buy
something that J.M. Products was producing, not that
Leonardo was producing?
A. No.
Q. Okay.
A. Could I take a quick bathroom break?
Q. Of course. Let's go off the record.
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Q. Did he ever explain to you why this would
be needed for the J.M. Products side of the plant?
A. No.
Q. Do you know of any reason it would be
needed on the J.M. Products side of the plant?
A. I didn't know.
Q. I think you said there would be a
transformer for an extremely high voltage.
A. Yes.
Q. What would such a transfonner be used for
typically or more commonly?
A. There is-- making arcs, sparks.
Q. I'm sorry, is there a-A. Creating plasma.
Q. Can you -- is there a type of industry
where transfom1ers using this extremely high voltage
would be used?
A. I'm not sure. I don't know.
Q. Okay.
A. But there could be.
Q. He says that: "This has priority upon
what you are doing for Fulvia."
A. Yes.
Q. Is that a reference to the BeagleBone
project?

I
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. Yes.
Q. Were you ever able to find the
transformer that Andrea Rossi wanted?
A. No.
Q. Was he able to find it?
A. He said he solved the problem. I'm not
sure if that meant finding the transformer or solving
the problem another way.
Q. And he never explained to you what the
problem itself was?
A. That's correct.
Q. Were you ever involved in installing-- I
think I know the answer to this but I just want to
make sure I'm clear.
I assume you were never involved in
installing any transfom1ers either on the Leonardo or
the J.M. Products side of the Dora! warehouse, or am
I incorrect?
A. Certainly not on the Leonardo side. Any
transfom1ers? Transformers, why are you asking that
question?
Q. Well, we're talking about transformers
here.
A. We put a transformer -- I'm trying to
remember what we did it for. Not for this particular
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project, only after. Now I remember now.
Q. Why was the transformer used? For what
purpose was the transformer used?
A. It's not relevant to this particular
discussion.
Q. Fair enough.
A. We imported a whole new concept into the
system.
Q. Into the system, meaning?
A. Into our side and I don't know how far we
can go with this. After -- after the test was done
the work got diverted, so.
Q. Well, first of all, you said brought a
whole new system into our side. What is our side,
the J.M. Products side?
A. The J.M. side.
Q. When was the new system brought in?
Without giving me the details of it when was the new
system brought into the J.M. Products side?
A. Rather than say new system we modified a
lot of stuff, moved things around, moved the power
feed around. So everything got diverted over to the
J.M. side, that's all.
Q. This is after February of2016?
A. Yeah, sometime later.
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Q. All right.
A. I don't remember exactly when.
Q. Is the container still -- is that -- the
insulated black container on the J.M. Products side,
is that still there?
A. Yes.
Q. Has anything in there been changed?
A. Stuff has been added since then.
Q. Into that container?
A. Uh-huh.
Q. Has anything been removed from the
container?
A. I don't know that.
Q. At the time-- if we go back to early
2015, once you walked through that white door-A. Why do you close your eyes when you're
talking to me?
Q. Because I'm trying to make sure I get the
question correct. I can see words when I close my
eyes. Does that help?
A. Okay.
Q. Some people can do that.
When you walked through the white door
into the J .M. Products side of the Dora! warehouse -A. Yeah.
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Q. -- other than the container-A. Yeah.
Q. --what do you see?
A. Tables, boxes, stuff like that.
Q. There is no manufacturing process going
on on the other side of the wall?
A. What do you mean by the other side? You
mean back on the J.M. side or on-Q. Back on the J.M. Side. When you come in
the J.M. side -- if it helps, let's look at our
picture here.
A. What do you mean by manufacturing
process? Can you clarify that question?
Q. Sure. Let's look at a picture, Exhibit
I.
When you open up this white door and you
walk into the J.M. Products side of the warehouse -A. Okay.
Q. -- before you get to the offices what is
there other than the container?
A Pretty much the container and some tables
and some electrical stuff and some meters and things
like that.
Q. Are there-- are there any people working
on that side, in that space? I am not talking the
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offices. I am talking the space between the
container-- I'm sorry, the space between this white
door and when you get to the office.
A. Well, probably not at 2 o'clock in the
morning but sometimes during the day.
Q. Who would be working there during the
day?
A. I would, sometimes Andrea would be there,
Dr. Rossi would be there.
Q. Anyone else?
A. Typically, no. I can't tell you that. I
wasn't there 24 hours a day.
Q. I understand. I am only asking for the
time that you were there. The times you were there,
is that where you would tend to work or would you
tend to work in the office?
A. In the beginning I spent most of my time
there and then in the office pretty much later on.
Q. How much time would Andrea Rossi spend
working in that area?
A. On and off. Never knew.
Q. All right.
A. Can't answer that question.
Q. Were there-- what work was being done in
that area?
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A. Energy conversion.
Q. The actual conversion of energy in the
area?
A. Not in the area. Inside the box.
Q. But I'm sorry, my question was poor.
Other than inside the box.
So outside the box but past this gray
wall on the J.M. Products side of the warehouse, was
there anything being built or manufactured?
A. What do you mean by being built or
manufactured?
Q. I am trying to understand was there
anything that J.M. Products was doing other than
whatever was going on inside that container?
A. No.
Q. Okay. And is that-- was that consistent
during the time period that you were working with
J.M. Products?
A. I would say so, yeah.
Q. All right. And your testimony is
obviously limited only to the times that you were
there, you can't tell me what was occurring -A. Obviously.
Q. --when you were not there?
A. Yes.
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(The document referred to was thereupon
marked Bass Exhibit 21 for Identification, a copy of
which is attached hereto.)
BY MR. PACE:
Q. Mr. Bass, I am handing you what's been
marked as Exhibit 21.
A. Yeah.
Q. Is this a-- an early e-mail involving
the -- what eventually became the BeagleBone project?
A. Yes.
Q. And this is the primary work that you
were doing while you were working with J.M. Products
A. Uh-huh. Yes. Yes.
(The document referred to was thereupon
marked Bass Exhibit 22 for Identification, a copy of
which is attached hereto.)
BY MR. PACE:
Q. I'll hand you what's marked as Exhibit
22. I take it -- Exhibit 22 reflects at least from
your e-mail that there is information that you needed
from Fabiani in order to continue your work on the
project that you were not getting from Mr. Fabiani.
Am I reading that first e-mail correctly?
A. Yes.
Q. His response-- I'm trying to see how you
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you have probably have said that you measured -- that
J.M. Products measures the energy input?
MR. ARAN: Objection to form.
THE WITNESS: You're asking -- that's
conjecture. You asked for conjecture, would I
have said that. I don't know, no.
BY MR. PACE:
Q. Well, you just told me if you were asked
about -- you just said -A. I might -- I probably would have but I
don't remember being asked.
Q. Fair enough. Fair enough. I was asking
whether your recollection is that you were
following-- you followed whatever instruction or
guidance Andrea Rossi provided?
A. Uf course, he was directly -- directly or
indirectly my boss, however you want to look at that.
Q. Why would you say -- wasn't he directly
your boss?
A. After a fashion, I more reported to J.M.
but took technical direction from him.
Q. When did you report to J.M. Products?
A. Effectively I was being paid by J.M.
Q. Okay.
A. All right. So it's --
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A. You said separate from the e-mail?
Q. Yes.
A. In other words, did he tell me some other
time?
Q. Yes, that's all I am asking.
A. Obviously that's -- that's the best I've
got right now. He obviously told me at least once.
Might have told me again.
Q. So he's telling you-- at least in this
e-mail he's telling you -A. Yes.
Q. --if somebody from Industrial Heat or
somebody from this group of Chinese investors asked
you about J.M., your response should be that it's not
their business what J.M. does with the power?
A. Yes. That's -- the best answer is yes.
Q. Then my only question is aside from these
couple of e-mails we looked at, you don't recall
additional conversations with Andrea Rossi along
those lines?
A. No, I do not. There could be, but I
don't recall.
Q. And to the best of your recollection, to
the extent that that was the direction or guidance
you were given from Andrea Rossi, you followed it?
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A. Yes.
Q. What do you recall in tenns of how you
explained your role at J.M. Products either to-- to
Industrial Heat during that meeting?
A. I was in charge of engineering projects
around J.M .. I was called director of engineering.
Q. And who gave you the title of director of
engineering?
A. I think Dr. Rossi said that would be a
good title because of what I was going to be doing.
Q. Because what you were going to be doing?
A. Yeah.
Q. When did he give you the title?
A. I don't recall. Probably when we decided
that I was going to go work with him, probably.
Q. Were you ever an employee of J.M.
Products?
A. No.
Q. You were a contractor for J.M. Products?
A. Always.
Q. Were there any other engineers who
were -- who worked for or were contractors for J.M.
Products?
A. No, I don't think so.
Q. I'm going to take these things a little
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Q.

We will go through some of those e-mails
in a minute.
A. There is a dashed line there.
Q. Fair.
A. There is nothing secret about it.
(The document referred to was thereupon
marked Bass Exhibit 26 for Identification, a copy of
which is attached hereto.)
BY MR. PACE:
Q. Showing you what's marked as Exhibit 26.
This is the same root e-mail from you but an
additional response from Andrea Rossi.
Separate from these e-mails did Andrea
Rossi tell you that the people who attended these
meetings, either Industrial Heat or the Chinese
investors, essentially it was none of their business
what J.M. Products did with the power that it
received?
A. I'm sorry, one more time the question,
the exact question.
Q. Sure. Separate from this e-mail -A. Yeah.
Q. --would-- or did Andrea Rossi tell you
that, either in connection with the people coming for
the first or the second meeting?
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Handing you what's been marked as Bass
Exhibit 51. Do you recognize this document, the
document that's in this photograph?
A. It's on the board in J.M.'s side.
Q. Is that your signature at the bottom of
each page?
A. Yeah.
Q. Did you prepare this document?
A. No.
Q. Who prepared this document?
A. I don't know. I think that's a standard
form that they might have gotten.
Q. Who asked you to sign this document?
A. Probably Dr. Rossi.
Q. Do you know roughly when you signed the
document?
A. No.
Q. Was this always up at the warehouse or
was this something put up in 2016 at the warehouse?
A. Don't know. I think there is certain
regulations when you have a business going you have
to have signs up and Equal Opportunity Employer stuff
and things like that.
Q. Understood. Assuming just -- for present
purposes if you assume this is not legally required
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to be posted, do you know -- this letter or these
guidelines are not legally required to be posted.
A. Do I know that?
Q. No, I'm saying if you just assume for a
second they're not. Assume for a second they are not
legally required to be posted, do you know why this
was posted? Did anyone ever give you an explanation
of why they needed you to sign this?
A. No, I don't recall when I -- I don't
recall when I did it or why we-- I don't know.
Q. You don't recall why you did it?
A. Yeah.
Q. And you don't recall asking anybody why
you were being asked to sign it?
A. No, I do not. That's correct.
MR. ARAN: Objection to fonn.
MR. PACE: No further questions.
MR. CHAIKEN: I have no questions.
MR. NUNEZ: No questions.
MR. ARAN: I have no questions. You have
the right to read the transcript of the
deposition once it's been transcribed and if you
find something that you believe is inaccurate,
you don't get to change the transcript but you
get to make a note of that.

THE WITNESS: Okay.
1
MR. ARAN: Or you can waive that and not
2
do it. Do you want to read or do you want to
3
4
waive?
THE WITNESS: Are you going to read it?
5
MR. ARAN: I'm going to read it at some
6
point in time. The question is do you want to
7
read it before it becomes final? If you do the
8
court reporter will tell you it's available, you
9
then make arrangements with him to read it.
10
If you find anything that you thought was
11
wrong, taken down wrong, you make the
12
correction.
13
THE WITNESS: What is your recommendation
14
on that?
15
MR. ARAN: I usually recommend that the
16
witness waive.
17
THE WITNESS: Okay, I'll waive then.
18
i
THE VIDEOGRAPHER: Let's go off the video I
19
I
record. The time is 6:06 p.m.
20
(Reading and subscribing waived.)
21
(Thereupon the taking of the deposition
22
23 was concluded.)
24
--25
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CERTIFICATE OF OATH
STATE OF FLORIDA:
SS:
COUNTY OF DADE:

I, the undersigned authority, certify
that JAMES BASS personally appeared before me and was
duly sworn.
WITNESS my hand and official seal this
lOth day ofFebruary 2017.

cdlt4cl ~"'"7'
Notary Public, State of Florida at
Large; my commission expires
February 26, 2019. Bonded through
Troy Fain Insurance, Inc.
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I, EDWARD VARKONYI, Registered
Professional Rcpmter and a Notary Public for the
State of Florida at Large, do hereby certify that I
reported the deposition of JAMES BASS; that the
reading and subscribing of the deposition were waived
by the witness and counsel for the respective
parties; that the foregoing pages, numbered from I to
212, inclusive, constitute a tme and correct
transcription of my shorthand report of the
deposition by said witness on this date.
I further certify that I am not an
attorney or counsel of any of the parties, nor a
relative or employee of any attorney or counsel
connected with the action, nor financially interested
in the action.
WITNESS my hand and official seal in the
City of Miami, County of Dade, State of Florida, this
lOth day of February 2017.

Notary Public, State of Florida at
Large; my commission expires
February 26, 2019. Bonded through
Troy Fain Insurance, Inc.
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