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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

CASE NO.: 1:16-cv-21199-CMA 

 

ANDREA ROSSI, et al., 

Plaintiffs, 

v. 

THOMAS DARDEN, et al., 

Defendants. 

 

 

 

 

 

/ 

 

 

 

PLAINTIFFS’ MOTION IN LIMINE 

 

Plaintiffs, Andrea Rossi and Leonardo Corporation, hereby move this Honorable Court for 

an order excluding certain exhibits and witness testimony from trial.  

LEGAL STANDARDS 

This Court has the inherent power to grant a motion in limine to exclude evidence that 

could be objected to at trial. Luce v. United States, 469 U.S. 38, 41, 105 S. Ct. 460 (1984). Rule 

402, Federal Rules of Evidence, states, in pertinent part: “Evidence which is not relevant is not 

admissible.” Relevant evidence is defined by Rule 401, Federal Rules of Evidence, as: “evidence 

having any tendency to make the existence of any fact that is of consequence to the determination 

of the action more probable or less probable than it would be without the evidence.” See 

Huddleston v. United States, 485 U.S. 681, 682-92, 108 S. Ct. 1496 (1988). Rule 403, Federal 

Rules of Evidence, states: “The court may exclude relevant evidence if its probative value is 

substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading 
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the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative 

evidence.” Id; see also U.S v. Scheffer, 523 U.S. 303, 305-17, 118 S. Ct. 1261 (1998); Old Chief 

v. United States, 519 U.S. 172, 180-92, 117 S. Ct. 644 (1997). Due process does not guarantee the 

right to introduce all relevant evidence and therefore, Rule 403 does not violate Due Process. 

Montana v. Egelhoff, 518 U.S. 37, 41-43, 116 S. Ct. 2013 (1996).  

Further, Rule 602, Federal Rules of Evidence provides: 

 

A witness may testify to a matter only if evidence is introduced sufficient to support 

a finding that the witness has personal knowledge of the matter. Evidence to prove 

personal knowledge may consist of the witness’s own testimony. This rule does not 

apply to a witness’s expert testimony under Rule 703. 

 

Rule 701, Federal Rules of Evidence provides: 

If a witness is not testifying as an expert, testimony in the form of an opinion is 

limited to one that is: 

(a) rationally based on the witness’s perception; 

(b) helpful to clearly understanding the witness’s testimony or to determining a 

fact in issue; and 

(c) not based on scientific, technical, or other specialized knowledge within the 

scope of Rule 702. 

Rule 802, Federal Rules of Evidence provides: 

            Hearsay is not admissible unless any of the following provides otherwise: 

• a federal statute; 

• these rules; or 

• other rules prescribed by the Supreme Court. 
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MEMORANDUM OF LAW 

1. Defendants should be precluded from introducing any evidence related to alleged 

 fraud with respect to the Validation Test. 

 

In an attempt to confuse the issues surrounding their conclusory breach of contract claim, 

Defendants seek to introduce evidence to support a claim that Dr. Rossi defrauded Defendants into 

making modifications/amendments to the License Agreement and the Validation Test Protocol.  

Any such evidence should be precluded, as it fails to satisfy Rule 401, Federal Rules of Evidence. 

Defendants’ Fourth Amended Answer, Additional Defenses, Counterclaims and Third-

Party Claims (“AACT”), Count I is for breach of contract, which summarily concludes that 

Plaintiffs breached the License Agreement because (1) Plaintiffs did not transfer and deliver all E-

Cat IP; (2) Validation was never achieved and Penon’s Validation report was false; or (3) both. 

Defendants have neither plead a claim of fraud with respect to Count I, nor did they meet the 

heightened pleading standards such a claim would require pursuant to Rule 9(b). Llado-Carreno 

v. Guidant Corp., 09-20971-CIV, 2011 WL 705403, at *5 (S.D. Fla. Feb. 22, 2011) (finding that 

the “particularity requirement of Rule 9(b) applies to all claims that sound in fraud . . .”). 

To prove a claim for breach of contract, Plaintiffs must establish: “(1) the existence of a 

contract; (2) a material breach of that contract; and (3) damages resulting from the breach.”  Merle 

Wood & Assocs., Inc. v. Trinity Yachts, LLC, 857 F. Supp. 2d 1294, 1301 (S.D. Fla. 2012) (quoting 

Vega v. T-MobileUSA, Inc., 564 F.3d 1256, 1272 (11th Cir.2009)).  Defendants’ alleged evidence 

of fraud does not make the facts related to the alleged breach of the validation/transfer of IP 

provisions more or less probable. Nor is the alleged evidence of consequence in determining 

whether Plaintiffs breached the contract.  As a result, such alleged evidence should be excluded. 
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 Even if such a claim had been properly pled (it has not), any evidence introduced by 

Defendants related thereto would either be impermissible lay opinion testimony lacking personal 

knowledge, or hearsay with no applicable exception.  Defendants’ alleged evidence of fraud 

appears to be premised on alleged misrepresentations made by Rossi regarding Italian law.  Federal 

Rule of Civil Procedure 44.1 provides that, “[a] party who intends to raise an issue about a foreign 

country’s law must give notice by a pleading or other writing.”  Defendants have provided no such 

notice in this case.  Further, Defendants have identified no expert in Italian law to assist the Court 

in interpreting it. See La Fontaine v. Signature Research, Inc., 2016 U.S. Dist. LEXIS 29499 * 

(S.D. Fla. Mar. 8, 2016). 

Defendant IH’s 30(b)(6) witness testified as to the lack of evidence in support of the factual 

allegations in the AACT, as follows: 

 Q.    Okay.  Looking at the allegations in the 

counterclaim, paragraph 50 is a recitation of a Rossi 

e-mail dated April 23, 2013. 

          And you state in paragraph 51:  Upon 

information and belief, Rossi had no such meeting with the 

Ferrara Health Office and Rossi's statement was false that 

Italian law would not allow for the 24-hour validation 

process as set forth in the license agreement without 

first obtaining a permit that would require "at least six 

months" to obtain. 

          What proof do you have that no such meeting 

took place? 

 

    A.    We have no proof that such meeting took place. 

I guess that is our proof. 

 

    Q.    Got it.  Okay.  What proof do you have that 

there is no Italian law that would require a permit for 

such test? 

 

    A.    Counsel has looked into this and they have 
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looked into Italian law in this matter. 

 

    Q.    Okay.  Do you know if -- well, strike that.  I 

will move on. 

          Did your -- do you have an understanding of 

what the Italian law actually provides as it relates to 

such a validation process?  Is it set forth in the license 

agreement? 

 

    A.    Do I? 

 

    Q.    Yes. 

 

    A.    I'm not sure.  I would have to ask our counsel. 

But I don't think that it requires permitting for this 

sort of activity. 

 

    Q.    And what is the basis for your statement, other 

than communications with your counsel? 

 

    A.    Communication with the counsel. 

 

    Q.    Okay. 

 

    A.    I haven't done the primary analysis of Italian 

law. 

 

See Depo Tr. of Industrial Heat at 157:3-158:13, attached hereto as Composite Ex. 1. To be 

actionable, fraudulent misrepresentation must be of material fact rather than mere opinion or 

misrepresentation of law. Capps Agency, Inc. v. MCI Telecommunications Corp., 863 F. Supp. 

1555 (M.D.Fla.), affirmed, 24 F.3d 254 (1993); Bailey v. Trenam Simmons, Kemker, Scharf, 

Barkin, Frye & O'Neill, P.A., 938 F. Supp. 825 *, 1996 U.S. Dist. LEXIS 14232, 10 Fla. L. Weekly 

Fed. D 253 (S.D. Fla. 1996).  Vaughn’s testimony would be violative of Rules 602, 701 and 802, 

Federal Rules of Evidence. 
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In summary, Defendants have not properly pled a cause of action for fraud relating to the 

First Amendment or the Validation Test, Defendants have failed to identify any admissible 

evidence that could support such a claim, and therefore they should be precluded from seeking to 

introduce any evidence related thereto.  If such evidence were permitted, it would be likely to 

cause confusion to a jury and would unduly prejudice Plaintiffs.  Specifically, the Court should 

exclude:  (a) any evidence or testimony regarding Italian law; (b) any claim that Plaintiffs made 

misrepresentations to induce Defendants to enter into the First Amendment, Validation Protocol 

or any amendments thereto. 

2. Evidence regarding the efficacy/propriety of the Validation and Guaranteed 

 Performance Test Protocols should be excluded. 

 

 Defendants also claim, in part, that they should be excused from their contractual obligation 

to pay Plaintiffs because the agreed-upon protocols for the two contractual tests were, in hindsight, 

insufficient.  In support of this claim, Defendants seek to introduce both lay and expert testimony.  

Because such testimony is not relevant to any issue, and would likely confuse the jury, such should 

be excluded. 

 Both Plaintiffs and Defendants have brought competing breach of contract claims.  

Plaintiffs claim that they have fully performed their obligations and are entitled to full payment 

pursuant to the terms of the contract. See DE 1, Count I.  Defendants claim that Plaintiffs did not 

fulfill their obligations under the License Agreement as result of their failure to either transfer all 

E-Cat IP or to achieve validation.  See DE 132, Count I.  The License Agreement, as amended, 

specifically provided for the method and means by which “Validation” and “Guaranteed 

Performance” would be measured.   
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Validation.  Section 4 of the License Agreement, as amended by the First Amendment, 

governs Validation.  The amended section states, in pertinent part: 

The Validation will be made in the factory of Leonardo in Ferrara, Italy on April 

30th and May 1, 2013…. “Validation” will be deemed successful and achieved 

when the expert responsible for validation (“ERV”) certifies that the performance 

standards for the Plant set forth in Exhibit A to [the First Amendment] have been 

met. … The ERV will be chosen by mutual agreement between Leonardo and the 

Company….  

 

See First Amendment, attached hereto as Ex. 2.  It is undisputed that: 

 the parties mutually agreed to designate Fabio Penon as the ERV.  See IH-00099334-36 

(4/24/2013 email between Rossi and Darden), appended hereto as Ex. 3.   

 

 Plaintiffs and Defendants mutually agreed to the Validation Protocol contained in Exhibit 

A to the First Amendment to the License Agreement.  See Composite Ex. 1 at 115:4-25, 

121:7-11; IH-00058504 (4/13/2015 Memo from Weaver to Darden, Mazzarino, and 

Vaughn), appended hereto as Ex. 4.   

 

 Defendant Darden, IH engineer T. Barker Dameron, and IH’s intellectual property 

consultants at Deep River Ventures all reviewed the Validation Protocol prior to its being 

approved.  See id. 

 

 The Validation test took place in Ferrara, Italy on April 30 and May 1, 2013.  See 

AACT. ¶ 56; Depo Tr. of Thomas Darden at 97:14-18, attached hereto as Composite 

Ex. 5.   

 

 The agreed-upon ERV certified the results of the Validation test on May 7, 2013.  See 

AACT ¶ 56; IH-00015632 (Validation Results), attached hereto as Ex. 6. 

 

 

Defendants seek to introduce the lay testimony of Defendant John T. Vaughn, who claimed that 

the Validation Test was invalid, in part, because the test performed “wasn’t robust enough.”  See 

Depo Tr. of John T. Vaughn at 70:6 – 82:13, attached hereto as Ex. 7.   Vaughn’s testimony, any 

similar testimony, is not factual, but rather is based on personal opinion, and would be violative of 

Rules 602 and 701, Federal Rules of Evidence. 
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Guaranteed Performance.  

Defendants seek to introduce the expert testimony of Rick Smith, who opines that the 

methodology used by the ERV is “not valid to tabulate and compute performance of the E-Cat” 

and that the “E-Cat test was not properly instrumented and there was no measurement of the E-

Cat’s actual output.” See Smith Report attached hereto as Ex. 8.  This testimony is irrelevant to 

any issue before the Court, as Defendants had already agreed on the methodology to be followed 

to compute performance of the E-Cat.  Specifically, in responding to the draft protocol prepared 

by Penon, Defendant Darden provided recommendations and proposed modifications, stating, 

“These are just suggestions – I am sure you can find the best way to do this.”  See IH-00019121-

25 (2/18/15 e-mail from Darden to Penon, whereupon Darden responded:  “Thanks do [sic] very 

much for your important work. This evaluation will have the eyes of the world on it once we 

release any information.”), appended hereto as Ex. 9. 

Defendants seek to introduce the expert testimony of Joseph Murray. Significantly, 

Murray’s testimony is not that Plaintiffs’ or any Third-Party engaged in manipulation of data or 

other nefarious activity (See Depo Tr. of Joseph Murray at 340:4-12, attached hereto as Ex. 10), 

but rather that he believed that the issues stem from “a combination of poor test plan, poor 

documentation, and a completely inadequate selection of the sensors used for this system.” Id. at 

340:17-20.  Even if true, none of this testimony is relevant, as it would fail to support or negate 

any cause of action or defense asserted in this matter. It should be noted that, despite having the 

opportunity do so, Defendants did not have Smith, Murray or any other expert in the field 

participate in the preparation of the protocol for the GPT, prior to the commencement of the GPT. 
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Not only should this purported expert witness testimony be excluded on substantive 

grounds, but it should also be excluded on procedural ones.  Rule 16(f)(1)(C), Fed. Rules of Civ. 

Pro. provides that if a party fails to obey a scheduling or other pretrial order… the judge, upon 

motion or the judge’s own initiative, may make such orders with regard thereto as are just, and 

among others any of the orders provided in Rule 37 (b)(2)(A)(ii)-(iv). Rule 37(b)(2)(A), Federal 

Rules of Civil Procedure, provides, in pertinent part, that: “If a party … fails to obey an order to 

provide or permit discovery… the court where the action is pending may issue further just orders. 

They may include the following: . . .(ii) prohibiting the disobedient party from supporting or 

opposing designated claims or defenses, or from introducing designated matters in evidence; . . .” 

Id. Rule 37(c), Fed. R. Civ. P, provides, in pertinent part: “If a party fails to provide information 

or identify a witness as required by Rule 26(e) [expert witnesses], the party is not allowed to use 

that information or witness to supply evidence…at trial.” (Emphases added). Expert opinions that 

were not disclosed in a timely fashion were properly excluded. Corwin v. Walt Disney Co., 475 

F.3d 1239 (11th Cir. 2007). As more fully set forth in Plaintiffs’ Daubert Motion to Strike and 

Exclude Defendants’ Experts [DE 215] and Reply in Support Thereof [252], Defendants have 

failed to abide by Fed. R. Civ. P. 26(a)(2)(B).  

As a result, Plaintiffs have been unduly prejudiced, and Defendants should be precluded 

from introducing their expert reports and testimony.  Specifically, the Court should exclude:  (a) 

any lay witness testimony or evidence regarding the sufficiency and/or robustness of the GPT 

protocol, and (b) any expert witness testimony or evidence regarding the propriety of the GPT 

protocol, the sufficiency of the equipment, or the documentation related thereto. 
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3.  Defendants should be precluded from seeking to introduce evidence as to their 

 attempts to replicate the technology. 

 

In Count I of their AACT, Defendants claim that Plaintiffs breached the License 

Agreement by failing to achieve validation and failing to transfer all E-Cat IP.  To support these 

claims, Defendants seek to introduce evidence that they failed to independently replicate the test 

results achieved by Plaintiffs.  Such evidence is not relevant to any issue before the Court, and 

should be excluded because there is no contractual requirement that Defendants be able to replicate 

the technology. 

 The plain, clear, and unambiguous language in the contract makes no mention whatsoever 

of the term “replication” or any variation thereof.  There is no provision in the License Agreement 

that conditions performance by any party upon Defendants’ independent ability to replicate any 

test result. It is a “commonsense principal of [contract] interpretation that ‘the absence of a 

provision from a contract is evidence of an intention to exclude it rather than an intention to include 

it.”   Megdal Assocs., 2016 U.S. Dist. LEXIS 119168, at *11 (quoting Azalea Park Util., Inc. v 

Knox-Fla. Dev. Corp., 127 So. 2d 121, 123 (Fla. 2d DCA 1961)).  The parties did agree to validate 

the technology by virtue of two separate tests: the Validation Test and the GPT.  Further, the 

License Agreement called for an independent third-party (the expert responsible for validation) to 

be the final arbiter as to whether the technology was valid, presumably to avoid having to litigate 

the issue.  If Defendants intended Plaintiffs to have further obligations, they could have insisted 

they be placed in the License Agreement.  They did not. 

 These facts are similar to the case of 1550 Brickell Assocs. v. QBE Ins. Corp., 2011 U.S. 

Dist. LEXIS 2247, 2011 WL 9506 (S.D. Fla. Jan. 3, 2011).  There, the plaintiff sued the defendant 
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insurance company for breach of contract, seeking to collect proceeds on an insurance policy.  The 

defendant moved to preclude plaintiff from presenting evidence of referring to indemnity reserves 

for the plaintiff’s claim. The plaintiff contended that evidence of the defendant's reserves: (1) is 

probative of whether the defendant breached the policy; (2) is probative as to damages; (3) may 

constitute party admissions; and (4) may be used for impeachment.  The Court granted the 

defendant’s motion in limine, stating 

Even assuming evidence of Defendant's indemnity reserves is relevant, there exists 

a real danger such information would prejudice Defendant and potentially mislead 

the jury. The Court is not convinced that jurors would not equate Defendant's 

increasing reserve amounts with admissions of coverage. It could tend to inject a 

bad faith element into a simple breach of contract action. 

 

 Id. at 8.  As in 1550 Brickell, the introduction of evidence as to Defendants’ alleged inability to 

replicate may well prejudice Plaintiffs and confuse the jury by injecting unnecessary elements into 

a simple breach of contract action. The Defendants’ alleged failure to replicate could have been 

caused by any number of factors outside of the Plaintiffs’ control.   

 Because Defendants’ alleged failure to independently replicate Plaintiffs’ test results is not 

relevant to any issue to be tried, any evidence as to such should be excluded.  Specifically, the 

Court should exclude any evidence or testimony regarding Defendants’ alleged inability to 

replicate the technology.  

4.  Damages in support of AACT Count II (Breach of Contract) and Count IV 

 (FDUTPA). 

 

 Defendants have failed to identify any actual damages in support of their Count II and 

Count IV, and should be precluded from surprising Plaintiffs with new evidence at trial.   
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Even where evidence is relevant, such evidence should be excluded if its probative value 

is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or 

misleading the jury, or by considerations of undue delay, waste of time, or needless presentation 

of cumulative evidence. Rule 403, Fed. R. Evid. It is within this Court's discretion to exclude 

undisclosed theories of damages as well as any other damage evidence that has not been disclosed 

throughout the course of discovery. Mee Indus. v. Dow Chem. Co., 608 F.3d 1202, 1221 (11th Cir. 

2010). In Mee, the district court had excluded the specific category of damages related to "loss of 

goodwill" because the plaintiff's failure to disclose the category of damages and related calculation 

was not substantially justified or harmless. Id. at 1221-22. 

Defendant IPH’s breach of contract claim contains 5 separate parts: (a) breach of 

confidentiality, (b) failure to assign licensed patents, (c) failure to inform/consult on patent 

application, (d) breach of covenant not to compete, and (e) failure to pay taxes. With respect to 

their Count II claim of breach of contract, IPH claims that it should be allowed to “prove up 

damages at trial after liability is determined.” See DE 237 at pg. 18.   

It is important to note that Defendant IPH never disclosed any damages figures pursuant to 

Fed. R. Civ. P. 26(a)(1)(C). While Defendants did not file their counterclaims until after the Rule 

26(a) initial disclosure deadline set forth in the Case Management and Scheduling Order; however, 

if the letter of Rule 26(a) did not mandate disclosure in these circumstances, the Rule's spirit 

certainly did. See Hi Ltd. P'ship v. Winghouse of Fla., Inc., 2004 U.S. Dist. LEXIS 30687, *35, 

2004 WL 5486964 (M.D. Fla. Oct. 5, 2004).  Further, Rule 26(e)(1) imposes an obligation on 

parties to supplement their Rule 26(a) disclosures.  As set forth in In re Bankatlantic Bancorp, 

Inc., 2010 U.S. Dist. LEXIS 93500 *, 2010 WL 6397501 (S.D. Fla. Aug. 20, 2010): 
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Courts have held that the duty to supplement continues after the close of discovery. 

See Rodriguez v. IBP, Inc., 243 F.3d 1221, 1230 (10th Cir. 2001) (the duty to 

supplement extended beyond the close of discovery, until the filing of a notice of 

appeal); Klonoski v. Mahlab, 156 F.3d 255, 267-68 (1st Cir. 1998) (no longer good 

law on another point) (the duty to supplement extended beyond the close of 

discovery and into trial); Hunyh v. J.P. Morgan Chase & Co., 2008 U.S. Dist. 

LEXIS 54714, 2008 WL 2789532 at *24-25 (D. Ariz. Jul. 17, 2008)  [*17] (Rule 

26 requires supplementation after discovery closes under certain circumstances to 

narrow the issues for trial and to prevent unfair surprise), quoting Episcopo v. 

General Motors Corp., 2004 U.S. Dist. LEXIS 5142, 2004 WL 628243 at *6 (N.D. 

Ill. 2004); Locascio v. Jacobs, 2006 U.S. Dist. LEXIS 98073, 2006 WL 1540290 at 

*1 (M.D. Fla. May 30, 2006) (the duty to supplement under Rule 26(e) supersedes 

the parties' agreement to stop supplementing 30 days prior to trial and the duty to 

supplement discovery responses continues, at least, until trial). 

Notwithstanding Defendants’ failure to disclose their damages pursuant to Rule 26(a), or 

supplement pursuant to Rule 26(e), Plaintiffs attempted to ascertain IPH’s alleged damages in 

discovery.   

a. Damages arising from breach of confidentiality.  With respect to IPH’s purported 

damages, IPH was unable to discern how IPH was harmed, instead concluding that such breach 

would “lead to damages.” See Depo Tr. of IPH International B.V. at 56:8-19, attached hereto as 

Composite Ex. 11. IPH testified further that IPH could not state how much IPH had been damaged.  

See id. at 61:15-23.  Defendant Darden testified that “we have not made a computation” of damages 

and that “we don’t know yet what damages we might have.”  See Composite Ex. 5 at 240:5-11. 

b.  Damages arising from failure to assign licensed patents.  With respect to purported 

damages as to this claim, IPH could not “assign a specific dollar amount to damages” purportedly 

resulting from IPH’s claim.  See Composite Ex. 11 at 66:10-19 (“We have not been able to assign 

a value to that specific allegation.”).  Defendant Darden testified that no one from IPH or IH had 

made any attempt to calculate purported damages, also noting that damages are “contingent upon 
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the technology working or the patent or IP being effective for someone else who makes the 

technology work.  So if someone else is effective then the breach will have harmed us.”  See 

Composite Ex. 5 at 240:4-19.  Furthermore, Defendants have taken the conflicting position that 

the underlying technology has no value.  Composite Ex. 1 at 145:25, 146:1-13. If Defendants are 

to be believed, there could not possibly be any damage stemming from a failure to assign patents 

encompassing a valueless technology. The doctrine of judicial estoppel precludes Defendants from 

taking these contrary positions, and Defendants should be precluded from now seeking to bring 

evidence in support of any damages with respect to this alleged breach.  

c.  Damages arising from failure to inform/consult on patent application.  With respect to 

purported damages, IPH testified that it had not differentiated the damages alleged in the prior 

claim (failure to assign) with this claim.  See Composite Ex. 11 at 70:25-71:5.  Defendant Darden 

testified that neither IH nor IPH had computed damages related to any purported violation of 

section 7 of the Licensee Agreement (failure to inform/consult).  See Composite Ex. 5 at 240:7-

24. 

d. Damages arising from breach of covenant not to compete.  With respect to purported 

damages, IPH could not identify any damages that it had purportedly suffered as a result of any 

purported breach of section 13.3 of the License Agreement.  See Composite Ex. 11 at 73:3-6.  

e. Damages arising from failure to pay taxes. With respect to purported damages, 

Defendant Darden testified that he had not computed any actual damages related to a claim for 

purported breach of section 13.5 of the License Agreement, and stated that he did not believe that 

the other Defendants had done so either.  See Composite Ex. 5 at 246:12-247:2.  IPH admits that 
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it is not aware of any damage as a result of its claim related to breach of sections 12(a), 12(e) and 

13.5 of the License Agreement.  See Ex. 11 at 77:16-21. 

It would be manifestly unfair to allow Defendant IPH to introduce hereto before 

undisclosed evidence related to its purported breach of contract action at trial.  

FDUTPA Damages. Defendants’ Count IV seeks damages pursuant to the Florida 

Deceptive and Unfair Trade Practices Act (“FDUTPA”).   FDUTPA permits recovery for actual 

damages only.  Nat'l Union Fire Ins. Co. v. Tyco Integrated Sec., LLC, 2015 U.S. Dist. LEXIS 

82646, *99 (S.D. Fla. June 24, 2015 (citing Rollins, 951 So. 2d at 869).  Actual damages do not 

include special consequential damages.  Id; see also Rodriguez v. Recovery Performance & 

Marine, LLC, 38 So. 3d 178, 180 (Fla. 3d DCA 2010.  In fact, Florida courts “specifically reject 

the recovery of [such] damages under FDUTPA.”  Eclipse Med., Inc. v. Am. Hydro-Surgical, 235 

F.3d 1344 (11th Cir. 2000.)  To support their claim, Defendants seek to introduce evidence of their 

consequential damages, namely: (a) maintenance expenses related to operating the 1MW Plant, 

(b) expenses related to the shipment of the equipment, and (c) travel and housing expenses. See 

Countercl. ¶¶ 141-48.  These types of damages are not recoverable under FDUTPA and therefore 

should be excluded from being introduced.  Id. At no time have Defendants identified or claimed 

any other damages stemming from their FDUTPA claim, and they should be barred from 

introducing any such evidence.   

Specifically, the Court should exclude any evidence or testimony regarding Defendants’ 

damages related to the alleged breaches of contact set forth in Counts II, and their FDUTPA claim 

set forth in Count IV. 
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5.  Evidence regarding Plaintiffs’ prior business dealings with Hydrofusion should be 

 excluded. 

 

Defendants intend to introduce evidence pertaining to Plaintiffs’ prior business dealings 

with a company called Hydrofusion. See, e.g., Countercl. ¶65. Specifically, Defendants allege that 

Plaintiffs escaped an agreement with Hyrdofusion by intentionally undermining the same. Id. 

However, the Plaintiffs’ other business dealings, as Defendants themselves state, are “not of 

significance” to the License Agreement, the negotiations underlying the License Agreement, 

and/or the obligations associated therewith. Id. at n. 7. Rather, Defendants mention the unrelated 

business dealing in support of Defendants’ purported uncertainty as to whether Dr. Rossi 

intentionally sought to “undermine the testing” of the E-Cat. Id. at ¶65. 

Similar to Section 1, supra, Defendants again seek to introduce non-specific allegations of 

fraud as proof for a claim for breach of contract. As argued above, any such evidence of fraud does 

not make the facts related to breach of contract more or less probable. See Merle Wood & Assocs., 

Inc. v. Trinity Yachts, LLC, 857 F. Supp. 2d 1294, 1301 (S.D. Fla. 2012) (setting forth the elements 

of a claim for breach of contract); see also Rules 401, 402, and 403, Fed. R. Evid. Rather, any such 

allegation would only confuse the issues and mislead the jury. This is especially true in light of the 

fact that Hydrofusion has never made an allegation of fraud or other wrongdoing pertaining to the 

parties’ business dealings. The allegation is pure conjecture and a deliberate attempt to unduly 

prejudice the Plaintiffs and cast the Plaintiffs in a negative light. 

Furthermore, any purported evidence that the Plaintiffs have breached contracts in the past 

is not determinative of whether Plaintiffs breached the License Agreement with Defendants. The 

introduction of such evidence constitutes improper evidence of an alleged prior wrong. Such 
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prejudicial evidence should be excluded. See Rules 401, 402, 403, and 609(b), Fed. R. Evid.  

Specifically, the Court should exclude any evidence or testimony related to Defendants’ claims 

that Plaintiffs have breached prior agreements with unrelated third parties, including but not 

limited to Hydrofusion. 

6.  Defendants should be precluded from seeking to introduce evidence related to 

 Plaintiff Dr. Rossi’s past issues with the Italian government. 

 

 Defendants should be excluded from introducing any evidence or testimony relating to any 

alleged prior crimes, wrongs or other acts, pursuant to USCS Fed Rules Evid. R 404 and 609(b). 

In the AACT ¶125, Defendants allege that “it was well known that Rossi had taxation issues with 

the Italian government, which even led to him facing criminal tax charges in Italy.”  Plaintiffs 

surmise that Defendants intend to seek to introduce testimony or evidence related to this allegation 

in order to prejudice the jury against Dr. Rossi. Defendants have taken discovery directly related 

to this issue, and have been fully informed that all such issues relate to proceedings that have taken 

place well over ten years prior to the matters raised herein, and that Dr. Rossi has been fully 

acquitted of all allegations of wrong-doing. 

 Rule 609(b), Fed. R. Evid, provides: 

 Limit on Using the Evidence After 10 Years. This subdivision (b) applies if 

more than 10 years have passed since the witness’s conviction or release from 

confinement for it, whichever is later. Evidence of the conviction is admissible only 

if: 

(1) its probative value, supported by specific facts and circumstances, substantially 

outweighs its prejudicial effect; and 

(2) the proponent gives an adverse party reasonable written notice of the intent to 

use it so that the party has a fair opportunity to contest its use. 

 

 Defendants have not provided any written notice of their intent to use such evidence, and 

the prejudicial effect of any such evidence would substantially outweigh any probative value.  
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Further, Defendants have pursued discovery into matters that have taken place more than ten years 

ago.  Such evidence is irrelevant to any issue pending before the Court, and should be excluded.   

Specifically, the Court should exclude any evidence or testimony related to any alleged prior bad 

acts and/or legal issues Dr. Rossi may have had with the Italian government. 

7.  Defendants IPH and Cherokee should be precluded from introducing witness 

 testimony and/or exhibits as to those topics for which they failed to provide 

 substantive 30(b)(6) testimony. 

 

Defendants (i.e., Cherokee Investment Partners, LLC “Cherokee” and IPH International, 

B.V. “IPH”) designated the same person as their respective corporate representative for deposition 

under Rule 30(b)(6). This representative: 

a. Was not properly prepared to answer questions regarding Plaintiffs’ identified topics. 

 

b. Importantly, while material and information were available to him, did not review them 

or otherwise seek to become informed to answer questions regarding those identified 

topics. 

 

c. Due to his utter failure to prepare, even though appropriate material and/or information 

were available, did not answer questions regarding Plaintiffs’ identified topics that 

were material to this action. Significantly, the representative of Cherokee and IPH 

made a conscious decision to refrain from obtaining information or testimony from the 

corporate representative of IH, so as to fulfill their respective Rule 30(b)(6) obligations.   

 

 Because of this intentional and improper discovery conduct, and because the discovery cut-

off period has long since closed1, consistent with the Southern District of Florida’s ruling in QBE 

Ins. Corp. v. Jorda Enters., the Court should prohibit IPH and Cherokee from introducing any 

witness testimony and/or exhibits as to those topics for which they failed to provide substantive 

                                                           
1 Judge O’Sullivan has ordered that Plaintiffs are entitled to re-depose these witnesses, and Plaintiffs have attempted 

to do so. However, Defendants have moved for a protective order with respect to the scope of the depositions, which 

is scheduled to be heard before Judge O’Sullivan on April 20, 2017.  Irrespective, Plaintiffs believe they have been 

unduly prejudiced by Defendants’ failure to comply with Rule 30(b)(6), and that such evidence should be excluded. 
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testimony, and should hold that their previous deposition testimony should be binding.  See 277 

F.R.D. 676 (S.D. Fla. 2012). 

WHEREFORE, Plaintiffs respectfully requests this Court issue an Order precluding 

Defendants from introducing any and all exhibits and witnesses at trial related to the subjects set 

for the herein, and such other and further relief as the Court may deem just and proper. 

Dated: April 18, 2017    Respectfully submitted, 

 

/s/ John W. Annesser   ______ 

John W. Annesser, Esq. (98233) 

jannesser@pbyalaw.com 

Brian Chaiken, Esq. (118060)  

bchaiken@pbyalaw.com  

D. Porpoise Evans, Esq. (576883) 

pevans@pbyalaw.com  

PERLMAN, BAJANDAS, YEVOLI &  

ALBRIGHT, P.L. 

283 Catalonia Avenue, Suite 200 

Coral Gables, FL 33134 

Telephone: (305) 377-0086 

Facsimile: (305) 377-0781 

Counsel for Plaintiffs 

 

 

CERTIFICATION OF COMPLIANCE WITH  

LOCAL RULE 7.1(a)(3) 

 

 The undersigned counsel hereby certifies that, in compliance with Rule 7.1(a)(3), Federal 

Rules of Civil Procedure, that undersigned counsel has conferred with, or has attempted to confer 

with, counsel for Defendant Industrial Heat, LLC. and IPH International, B.V. in a good faith 

effort to resolve by agreement the issues raised in this Motion. 

 

 

       _/s/ John W. Annesser________________ 

       John W. Annesser, Esq. (98233)   
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that on April 18, 2017, I electronically filed the foregoing motion 

with the Clerk of the Court using CM/ECF.  Copies of the foregoing document will be served upon 

interested counsel either via transmission of Notices of Electronic Filing generated by CM/ECF or 

in some other authorized manner for those counsel or parties who are not authorized to receive 

electronically Notices of Electronic Filing. 

 

/s/ John W. Annesser   ______ 

John W. Annesser, Esq. (98233)  
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1     A.    Let me refresh.  The reason I remember, I

2 remember the format.  It is an outline of what would take

3 place for the validation protocol in the agreement.

4     Q.    So this is what the parties agreed to would be

5 the protocol for purposes of the validation tests as

6 identified in Section 3.2 (a) of the agreement?

7     A.    I believe that is correct, Brian.  I am just

8 reviewing that here.  I believe that is correct.

9     Q.    Okay.  Now, you said that you prepared it with

10 the help of Tom and T. Barker Dameron; is that correct?

11     A.    I believe that is correct.

12     Q.    Did you have any other scientists or engineers

13 participate in its draft or review?

14     A.    I don't recall.  I don't recall.  I can't

15 recall, for example, did I run this by the 3 Phoenix guys

16 or Tom D'Muhala?  I don't think so.

17     Q.    Did you think you had enough eyes on it that

18 you felt comfortable with the protocol at the time?

19     A.    Yeah.  It is a good thing to specify, at the

20 time, versus kind of retrospectively.  At the time I think

21 we thought that because we thought that it was a serious

22 amount of real energy and a serious real COP.  And if

23 those were the cases, then it shouldn't be as difficult to

24 determine its performance.  Or at least that was our

25 belief at the time.  I think we underestimated it.
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1 for Cherokee.

2           Do you know why they reference Cherokee in this

3 matter?

4     A.    I don't.  But, you know, it was -- sure, again,

5 in reference to, as we have described earlier, stuff that

6 Tom and John are doing, but on the venture side of things.

7     Q.    And down below in their opinion they state that

8 they believed based on, I am quoting, "on our collective

9 review and discussion that the test is sufficient to

10 demonstrate whether the tested device meets the

11 contractual specifications."

12           Did you have any discussions with Dewey Weaver

13 or Paul Morris about the protocol?

14     A.    I imagine that I did.  I don't recall a lot of

15 those discussions or particulars about those discussions.

16 But it is hard to believe that I would not have asked them

17 to elaborate on this.

18     Q.    Now, going back to the Exhibit A to the first

19 amendment.  That one.  Exactly.  It references an expert

20 responsible for validation, "ERV".

21           Was there an ERV selected for purposes of the

22 validation test?

23           MR. BELL:  I'm sorry, where are you?  Okay.  I

24      apologize.  I am with you.

25           THE WITNESS:  We -- you know, we thought it was
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1     A.    Not to my knowledge.

2     Q.    Does Industrial Heat claim today that it's

3 entitled to keep the license to the E-Cat IP?

4     A.    That it is entitled to keep the license to the

5 E-Cat IP?

6     Q.    Yeah.

7     A.    I see no reason why we wouldn't be entitled to

8 keep the license.  I don't think that we have any interest

9 in retaining the license because it doesn't work.

10     Q.    Has Industrial Heat offered to give the license

11 back to Leonardo Corporation?

12     A.    I can't recall.  Have we offered that?  I don't

13 recall.  I know that has been discussed.

14           MR. BELL:  Don't go into discussions that you

15      have had with your counsel.

16           THE WITNESS:  I apologize.

17           MR. BELL:  So I think his answer was -- let's

18      have the question read back.  Just answer his

19      question yes or no.

20           (A portion of the record was read by the

21      reporter.)

22           THE WITNESS:  I'm not sure.  I don't think so

23      at this point.

24 BY MR. CHAIKEN:

25     Q.    Does Industrial Heat believe it has value?
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1     A.    That the license agreement has value to date?

2     Q.    Yes.

3     A.    No.

4     Q.    Does Industrial Heat believe that the E-Cat IP

5 has value?

6     A.    No, with one caveat.  And this is, you know, it

7 would be an obtuse kind of minimal value, which would be

8 if some of the claims in some of its patent applications

9 were allowed and they, in fact, relate to something

10 somebody else is doing that does work.  But that is a

11 pretty hypothetical scenario, so I think the answer is no.

12 But you could paint a hypothetical or possibly it could be

13 some value there.

14     Q.    Is there a provision in the license agreement,

15 that is Exhibit 13 still, that provides that IH must be

16 able to successfully replicate a certain COP result

17 without the assistance of Dr. Rossi?

18           MR. BELL:  Objection to form.

19           THE WITNESS:  I would have to review the

20      license agreement.  Clearly, there was a --

21      requirements that -- I would have to review it,

22      Brian.  I'm not sure.

23 BY MR. CHAIKEN:

24     Q.    Are you aware of one sitting here today?

25     A.    What is that?
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1 need more information to be able to make that sort of

2 assessment.

3     Q.    Okay.  Looking at the allegations in the

4 counterclaim, paragraph 50 is a recitation of a Rossi

5 e-mail dated April 23, 2013.

6           And you state in paragraph 51:  Upon

7 information and belief, Rossi had no such meeting with the

8 Ferrara Health Office and Rossi's statement was false that

9 Italian law would not allow for the 24-hour validation

10 process as set forth in the license agreement without

11 first obtaining a permit that would require "at least six

12 months" to obtain.

13           What proof do you have that no such meeting

14 took place?

15     A.    We have no proof that such meeting took place.

16 I guess that is our proof.

17     Q.    Got it.  Okay.  What proof do you have that

18 there is no Italian law that would require a permit for

19 such test?

20     A.    Counsel has looked into this and they have

21 looked into Italian law in this matter.

22     Q.    Okay.  Do you know if -- well, strike that.  I

23 will move on.

24           Did your -- do you have an understanding of

25 what the Italian law actually provides as it relates to
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1 such a validation process?  Is it set forth in the license

2 agreement?

3     A.    Do I?

4     Q.    Yes.

5     A.    I'm not sure.  I would have to ask our counsel.

6 But I don't think that it requires permitting for this

7 sort of activity.

8     Q.    And what is the basis for your statement, other

9 than communications with your counsel?

10     A.    Communication with the counsel.

11     Q.    Okay.

12     A.    I haven't done the primary analysis of Italian

13 law.

14     Q.    Okay.  I am going to refer you to paragraphs 95

15 and 96 of your counterclaim, which is on page 52 and 53.

16 And this goes right to what we have been talking about,

17 the ability to replicate.

18     A.    Mm-hmm.

19     Q.    And 95 sets forth that:  Leonardo and Rossi

20 purportedly transferred and delivered all E-Cat IP.

21           And paragraph 96, Industrial Heat states:  Only

22 one of three conclusions can be drawn from the foregoing

23 facts.  One, Leonardo and Rossi did not transfer and

24 deliver all E-Cat IP.  Two, validation was never achieved

25 and Penon's reported COP calculations were false.  Or
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FIRST A.MENDME.NT TO 
LICENSE AGREEMENT 

THIS .FIRST AMENDMENT TO LICE'\ISE AGREEMENT (this "Amendment"), is 
made and entered into as of April 2013 by and among LEONARDO CORPORATION, a 
New Hampshire Corporation ("Leonardo"), ANDREA ROSSI ("Rossi"), AMPENERGO, 
I:'\JC., an Ohio corporation ("AEG"), and rNDUSTRIAL HEAT, LLC, a Delaware limited 
liability company (the "Company"). Each uf Leonardo, Rossi, AEG and the Company arc 
refetTed to herein as a "Party'' and collectively as the "Parties." 

\VHEREAS, the Parties entered into that ecrlain License Agreement effective as of 
October 26, 20 2 (the "Agreement"), and desire lO amend the Agreement in cettain respects. 
Capitalized terms used herein without definition have lhe respective meanings set forth in the 
Agreement. 

NO'VV THEREFORE, in consideration of the mutual covenants and agreements set f01ih 
herein, and for other good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, the PaJiies hereby agree as follmvs: 

L Amendment The Agreement is hereby amended as follows: 

A. Section 3.2(a) of the Agreement is hereby amended to delete the fomth 
sentence in its entirety and replace 1t with the follovving: 

"The Plant will be available for Validation and delivery on April 30, 2013 (unless 
otherwise agreed in writing by the Company and Leonardo) and will be delivered to 
the location specified by the Company, at Leonardo's expense, within thirty Business 
Days following Validation." 

B. Section 4 of the Agreement is hereby amended to delete the second and third 
sentences of Secti.on 4 in !heir entirety and to replace them with the following: 

''The Validation will be made in the factory of Leonardo in Fetrara. Italy on April 
301

h and May 1'1 2013 (unless otherwise agreed in writing by the Company and 
Leonardo)." "Validation" will be deemed successful and achieved when the expe1t 
responsible for such validation ("ER V") certifies that the performance standards for 
the Plant set forth in to this Amendment have been met. 

C. Section 16.7 of Lhe Agreement is hereby amended to delete it in its entirety and 
replace it with the following: 

16.7 Assignment. Other than the Company's right to sublicense as provided in 
Section I, neither Leonardo nor Rossi, nor the Company, shall assign or otherwise 
transfer any of its rights, or delegate or otherwise transfer any of its obligations or 
perfonDance under this Agreement in each case vvhether voluntarily, involuntarily, 
by operation of law or otherwise, >vithout the nlher party's prior written consent; 
provided that all Parties hereby consent to the asflignment and transfer of this 
Agreement to one or more subsidiaries of the Company that are directly or indirectly 
wholly-owned by the Company. No delegation ur other transfer will relieve 

346772_2.I)OCX 
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CONFIDENTIAL 

Leonardo or Rossi or the Company of any of their obligations or pcrtorrnance under 
this Agreement. Any purported assignment, delegation or transfer in violation of this 
Section 16,7 is void. Thls Agreement is binding upon and inures to the benefit of the 
Patiics and their respective pennitted successors and assigns. 

2. No Other Changes. Except as expressly provided herein, the Agreement remains in 
full force and effect and is ratified and confirmed by the parties to this Amendment. 

3. Counterparts. This Amendment may be executed in counterparts, no one of which 
need contain the original signatures of all Parties, provided that one or more 
counterparts collectively shall contain the signatures of all Parties to this Amendment. 
Execution hereofby facsimile shall have the same torce and effect as execution by 
original signature. 

IN WITNESS WHEREOF, the Parties hereto intending to be legally bound hereby, 
have duly executed this License Agreement on the date first above written. 

[Signature page follows] 
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t Signature page to First Amendment to License 

INDUSTIUAL HEAT, LLC 

By: 
Name: 
Title: Manager 
Address for Notices: 
l l 1 East Hargett Street, Suite 300 
Raleigh, NC 27601 
Email: 

Andrea Rossi 
1331 Lincoln Rd., Apt 601 
Miami Beach, FL 33139 
Email: ~~~;!i.'c'c~~\ 

Address fen Notices: 
1331 Lincoln Rd., Apt. 601 
Miami Beach, FL 33139 
Email: ~~-='='-~-"'.Il.lJS'!.I!_,l.L 

AEG: 

AmpEnergo, Inc. 

By: 
Name: 
Title: 

Notices: 
4110 Sunset Boulevard 
Steubenville, Ohio 43952 
Email: ~~~~~~:b!!:~~'.!!! 

3 
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EXHIBIT A 

Performance the Plant 
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Exhibit A 

E-Cat Validation Protocol 

Description: Two separate units ("Unit A" and "Unit B"), each composed of a different set of 30 
individual E-Cat reactors, will be tested for a period of 24 hours, per the schedule below. 
Subsequently, a Hot Cat unit will be tested for a period of 15 hours, as described below. For 
purposes concerning validation achievement, only the performance of Unit A will be considered. 
Unit 13 and the Hot Cat are being tested solely for purposes of further research and 
development. 

Locati.on: Factory of Leonardo Corporation, Ferrara, Italy 

Schedule: 
Unit A will be tested 9:00 a.m. April 30th- 9:00a.m. May 1st 
Unit B will be tested 5:00 p.m. May 1st- 5:00 p.m. May 2nd 
The Hot Cat unit will be tested 6:00 p.m. May 2nd - 9:00 a.m. May 3rd 
The time of consideration will be the local time in Ferrara, Italy. 

Unit A performance requirements: Unit A will be required !o consistently produce energy that is 
at least six times greater than the energy it consumes (that is, a coefficient of performance 
"COP" of six or greater) and steam that is consistently 100 degrees Celsius or greater during a 
24 hour test period. 

Unit A test requirements: Prior to the test. the expert responsible for validation ("ERV") must 
provide Industrial Heat: 1) a list, including make, model and calibration, of all instruments used 
during the test; and 2) a detailed test protocol which describes, among other things, how the 
ERV will extract measurements and where he will place thermometers, manometers, flow 
meters and other such measuring instruments used during the test. 

Activation and deactivation of the unit will occur before and after the 24-hour test period. 
Measurements outside the 24-hour test period will not be included for purposes of calculating 
the COP .. The COP will be calculated as the ratio between generated energy and absorbed 
energy during the 24-hour period. In the event the individual reactors produce differing COPs, 
an average COP will be calculated and used for purposes of determining the COP. 

The ERV will measure the flow of the heated fluid and the Delta T between the temperature of 
the fluid before and after the E-Cat reaction. The energy absorbed by the unit will be determined 
by measuring the electricity consumed. From these measurements, the ERV will determine the 
COP of the unit. 

At the conclusion of the test, the ERV will produce a final report showing the results. 
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From: 
Sent: 

JT Vaughn <jvaughn@industrialheat.co> 
Tuesday, May 10, 2016 5:06 PM 

To: crjpace; Christopher M Lomax 
Subject: Fwd: Test process 

----------Forwarded message----------
From: eon333@libero.it <eon333@libero.it> 
Date: Wed, Apr 24,2013 at 3:45AM 
Subject: R: Test process 
To: tdarden@industrialheat.co 
Cc: JT Vaughn <jvaughn@industrialheat.co>, John Mazzarino <jmazzarino@industrialheat.co> 

Dear Tom, 
Please find in capital letters my answers along your text: 

>----Messaggio originale---
>Da: tdarden@industrialheat.co 
>Data: 24/04/2013 6.18 
>A: "Dr. Andrea Rossi"<eon333@libero.it> 
>Cc: "JT Vaughn"<jvaughn@industrialheat.co>, "John Mazzarino" 
<jmazzarino@industrialheat.co> 
>Ogg: Test process 
> 
>Andrea: 
> 
>I have some thoughts about the test and some ideas an how we could improve 
its significance or meaning to the outside world, such as investors and 
potential customers. In other words, these ideas would improve our credibility 
with outsiders. I do agree with you that the prior test with the professors is 
important, probably more so than our test, and also that operating only a 
portion of the plant is not technically or theoretically any different than 
operating the whole plant. 
OK 
> 
>Here are my thoughts. First, as we indicated, we can accept Fabio Penon as 
the ERV, instead ofBV. We also can make our payment based on his report of 
the results from only a portion of the reactors, eg 20% or 25%. Said another 
way, we will agree to do a test of only those reactors constituting the 
allowable percentage of the plant ( eg 35kw/21 Okw instead of 165kw/1 mw). We 
would like to get details about how this will work: how many reactors, how will 
you decide which ones, etc? 
VERY GOOD: WE WILL OPERATE 30 REACTORS, NO PREFERENCE ABOUT WHICH 
> 
>In order to improve the credibility of the test with outsiders, we would like 
to do something else. We have two problems with the current situation, when we 
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compare it to what we thought was going to happen and what we represented to 
others. First, the ERV is an individual instead of a large company, and second, 
the test is of only a portion of Imw. 
> 
>I would like to add someone else to the testing team, from one of the big 
testing companies (if we can get them--we arc calling them now). We have 
spoken to SGS and will speak soon to BV and TUV. They say they might be able 
to furnish someone who will observe the test and offer an opinion about it. 
THIS CREATES A BIG PROBLEM, BECAUSE IN CASE OF DISAGREEMENT WE CAN HAVE 
TROUBLES. YOU HAVE SEEN THAT PENON IS A CERTIFIED PROFESSIONAL, AND ALL HE HAS 
TO DO IS TO MEASURE A FLOW, AN ELECTRICITY CONSUME, A TEMPERATURE, WITH 
CERTIFIED INSTRUMENTATION. ANOTHER GUY WE DO NOT KNOW POSES MANY PROBLEMS, 
AND 
I EXPLAINED THEM IN MY FIRST EMAIL ABOUT THIS ISSUE; FOR EXAMPLE, HE COULD ASK 
TO LOOK AT PARTICULARS WE DEEM INDUSTRIAL SECRETS, AT THAT POINT WHAT 
HAPPENS? 
WE TRUST IN PENON BECAUSE HE ALREADY PARTICIPATED TO INDIPENDENT TESTS , 
> 
>We are not doing this for purposes of deciding whether to pay--that will be 
decided by Penon, the ERV. But we want a report from one of these companies 
that we can usc to give to customers or investors. So, we want to have someone 
at the test, for this reason. 
I CAN ONLY REPEAT WHAT I WROTE ALREADY IN MY FORMER EMAILS AND HERE ABOVE. 
> 
>Second, we would like to run a test of another 200kw of the plant, maybe the 
next day or the day before the Penon test. Can we test another set of about 25 
reactors, the day before our Penon test or the day after? If we tested 40% of 
1 mw, and If we did this in two tests with two different testing entities 
(Penon and SGS, for example), that would be highly credible. 
THIS IS NOT A PROBLEM. WE CAN MAKE 24 HOURS WITH A SET OF REACTORS AND OTHER 
24 HOURS WITH ANOTHER SET 
> 
>So, we would like to consider having someone there from one of the big 
companies (TUV, BV or SGS) 
and we would like to test another 20% of the unit for a second day, either 

before or after the day of the Penon test. 
SO, TO MAKE A DOUBLE TEST WITH 2 DIFFERENT SERIES OF REACTORS IS NOT A 
PROBLEM, AS FOR THE OTHER ISSUE, AS I SAID, YOU HAVE AT YOUR DISPOSITION THE 
REPORT OF THE THIRD INDIPENDENT PARTY WHICH WILL BECOME OFFICIAL WITHIN A 
COUPLE OF DAYS. 
WARMEST REGARDS, 
ANDREA 
> 
>Please offer your thoughts about these ideas. 
> 
>Thanks very much. 
>Tom Darden 
>Industrial Heat 
>919 522 4095 m 
>tdarden@industrialheat.co 
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JT Vaughn 
Industrial Heat 
p: 919.670.2811 
c: jvaughn@industrialhcat.co 
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D Rll EIR ENfUIRES ILILC 

20130126 Cherokee LENR Rev. N2: 2 - -

CLlENT PRlVlLEGEU & CONFllJENTlAL 

MEMORANDUM 

DATE: 15-Apr-13 

VIA: Email 

TO: Tom Darden, john Mazzarino, JT Vaughn cj o Industrial Heat 

FROM: Dewey Weaver, Paul Morris 

RE: DRV Comments on "Test Protocol for Plant Made for Cherokee" 

CC: Lee Feldman 

At the request oflndustrial Heat (IH), Deep River Ventures (DRV) has reviewed the "Test Protocol of 
Plant Made for Cherokee" for the test currently scheduled to start on 4/30/2013. At DRY's request, Lee 
Feldman has also reviewed the test protocol and provided DRV with input. Below we provide our opinion 
based on our understanding of the goals of the test. We have also included comments on the Leonardo 
Corporation Test Document which is included for your review. Additionally, we make a number of 
suggestions in two categories a) Important and b) Optional. Finally we identify additional information 
that would allow us to perform a more thorough analysis of the test protocol and results once they become 
available. If the additional information is provided, we will do a second analysis of the test protocol for 
IH. 

DRV understands that the goal of the test is verify thai the plant produces more energy than it consumes 
as specified in the contract and within the time durations specified in the contract as an appendix to the 
test protocol. As such, we have not focused whether the test provides an explanation of how the device 
generates excess heat (e.g. is it a fusion reactor, a fuel cell, a battery, etc.). We have focused on whether 
the test reveals that it does generate excess heat as specified in the contract. 

We believe, based on our collective review and discussion, that the test is sufficient to demonstrate 
whether the tested device meets the contractual specifications. However, there are important additional 
test criteria not included in the contract that you may wish to review at some point. 

Important: 

1. The test protocol states that the same instrumentations as used in the previous third 
party independent test will be used. Identify, in the test protocol document, what 
equipment is being used? 
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2. Provide, in the test protocol document, a definition for the Coefficient of 
Performance that will be used in the tests. For example, the COP can be defined as Delta 
T divided by the power consumed by the plant. In addition to providing an average of the 
COP, provide the variance. 

Optional: 

1. A thermal diagram of the system with identification and description of the 
measurement points by location on/in the system and by time taken during the 
testing. This will provide an understanding of the dissipated heating with respect to the 
energy input components to provide a truer test of"system wide thermodynamic loads. 

2. Measurements of thermal line loss, absent input power to the plant. Again, this will 
aid in understanding the thermodynamics of the system. 

3. Measure pressure changes in the input and output fluid lines. This will provide 
information regarding any pressure-related heating/cooling that may take place during 
operation of the system. Identification of the fluid usc and its volumetric thermal capacity 
would be helpful to include in this information. Changes in variance in the heat capacity 
of the fluid over the range of input and output temperatures can be used to make 
corrections in the final Delta T measurements. The reason for this suggestion
superheating caused by pressure can easily raise the temperature of a fluid (e.g., water) 
by many-fold. In superheated water systems, a 5-fold increase in temperature is possible 
just from an increase in pressure. 

4. Measure the COP for both the operating system and the system while it is 
presumably not operating. This will provide data on the thermal heat sink capacity of the 
system. 

5. Create and provide a detailed digest or log (i.e. an experimental digest) of activities 
during test setup, testing, and post-test. This will allow for additional post-test analysis 
and measurement over time. 

Ad1liU lnnal ihal wuuld in iht• 

a. Provide a description of the design/constructioru'materials of the specific device 
tested to the extent possible allowing trade secrets to remain protected. This should 
include a description of the electrical system used to stati the reaction (e.g., thermal 
induction, simple heating elements, etc.) 

b. Indicate whether thermal line loss, absent any input power, will be measured. If so, 
what measurements will be made and how? 

We hope that this input adds value to the IH test plan for the E-Cat device and are ready to assist in 
any way needed moving forward. As always, thank you for the opportunity to work with Industrial 

Heat. 

Sincerely, 

Dewey Weaver 

Paul Morris 

Deep River Ventures LLC 
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·1· · · · · · ·But we wanted it to be tested in a manner

·2 -- not a trick test.· Not a test that was sort of

·3 designed to be obfuscated but a test that was designed

·4 to be extremely transparent where everybody -- we would

·5 know.· It would be clear to us that the technology

·6 actually worked as opposed to the test where we weren't

·7 able to get access to it, our instruments weren't -- we

·8 weren't allowed to put separate instruments on it.

·9· · · · · · ·We were saying, "This is ridiculous.· We've

10 got to know that this technology works."· So we wanted

11 to continue working on it with him, notwithstanding

12 this prior behavior, to say, "Well, let's see if it

13 might work."

14· · · · Q.· ·So I think you said earlier that after this

15 test, the validation test -- and this took place in

16 approximately or approximately as of April 30th/May

17 1st, 2013; is that correct?

18· · · · A.· ·Um-hm.

19· · · · Q.· ·After the test concluded, Industrial Heat

20 did, in fact, make a 10 million dollar payment to

21 Leonardo; is that correct?

22· · · · A.· ·We did.

23· · · · Q.· ·Do you contend sitting here today that

24 Industrial Heat is entitled to return of those funds?

25· · · · A.· ·I think we are.
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·1· · · · A.· ·Yes.

·2· · · · Q.· ·Have you done any type of calculation as to

·3 how you've been damaged or how Industrial Heat has been

·4 damaged as a result of these breaches?

·5· · · · A.· ·Well, we don't know yet what damages we

·6 might have depending on whether someone is successful

·7 with the technology.

·8· · · · Q.· ·So would it be fair to say you haven't made

·9 a computation of damages?

10· · · · A.· ·We have not made a computation.· Sorry.  I

11 didn't answer the question.

12· · · · Q.· ·And you had mentioned some specific

13 instances where you felt that the nondisclosure had

14 been breached.· Were there any others that come to mind

15 now that you've had a break?

16· · · · A.· ·I didn't think about it any further.· It's

17 not coming to mind right now, sir.

18· · · · Q.· ·Okay.· The second item mentioned in this

19 paragraph four on page 23 states, "Failing to assign

20 certain patents and/or patent applications to IPH."· Do

21 you know specifically any patents or patent

22 applications that plaintiffs had failed to assign?

23· · · · A.· ·I think there were several.· I mean, our

24 counsel got involved in this, and I think we had

25 conversations with Rossi and/or his counsel's office.
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·1· · · · A.· ·I haven't seen the tax return, and I don't

·2 have anything clearly documented that says he didn't

·3 pay taxes except my recollection that he said that.

·4· · · · Q.· ·"He" being someone from Ampenergo?

·5· · · · A.· ·Well, Andrea.

·6· · · · Q.· ·Andrea told you directly that he didn't pay

·7 his taxes?

·8· · · · A.· ·He said either he didn't pay the taxes or

·9 he wasn't going to owe the taxes.· And I couldn't

10 figure out how that could be the case because it was a

11 U.S. company.

12· · · · Q.· ·And how, in fact, has IH or IPH been harmed

13 as a result?

14· · · · A.· ·Well, our credibility is, unfortunately,

15 tied to Rossi's credibility.· And so if Rossi has legal

16 problems or credibility problems associated with

17 compliance then it affects us.

18· · · · Q.· ·But sitting here today you don't know if

19 that's true or not?

20· · · · A.· ·I don't know if -- if it has been

21 manifested at this point.· I don't know.

22· · · · Q.· ·And have you done anything to count -- to

23 compute what your actual damages are as a result of any

24 failure to pay taxes?

25· · · · A.· ·I don't believe that any of us -- I have
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CHAPTER 1: 
E-CAT MW1 ENERGY PLANT 

COEFFICIENT OF PERFORMANCE (COP) EVALUATION TEST 

The following report illustrates the results of the COP evaluation tests on theE-CAT MW1 
ENERGY PLANT 

1. Foreword 

On 30 April 2013, in Ferrara, in Via del Commercia 34/36, have been carried out tests for 
assessing the COP of the E-CAT MW1 ENERGY PLANT, designed by the company 
Leonardo Corporation, 1331 Lincoln road, S.te #601, Beach Miami, Florida (USA) 

They take part in the tests: 

for Industrial Heat 
Mr T. Barker Dameron 
Mr J. Compton 
MrT. Darden 
Mr J. Vaughn 

for Leonardo Corporation 
Mr F. Fabiani 
Mr A Rossi 

Mr F. Penon ERV 

2. Device 

The system under test consists of 107 units, each of which absorbs a power of about 1.1 
kW 
Each unit consists of a reaction chamber, where the nickel powder reacts with the 
hydrogen in the presence of a catalyst, covered by industrial secret. 
The electric heaters, fed by the current generator and the power of which is regulated by 
the power panel, heat the reaction chamber and trigger the reaction between nickel and 
hydrogen. 
The energy produced is removed by the cooling fluid, water, sent to inside of the module 
from the pump (model Prominent Gamma for the units on the roof of the container, model 
Prominent Concept plus for the other units ), associated to the unit itself 
The control of the reaction is performed by means of probes, which detect the 
temperature of water in entry of the plant and the steam to output 
The flow rate of the cooling fluid is manually set to start of operations 

3. Test set up 

3. 1 List of components 
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n. 1 Generator ( 300 Kw) 

n. 2 Water pump (model EEM, Tellarini pompe, 0,37 Kw) 

n. 107 E-Cat units 

n. 24 Water pump ( model Prominent Gamma, 23 w, ) 

n. 56 Water pump ( model Prominent Concept plus, 15w ) 

n. 2 Heat sinks 

n.2 Water tank (1 cubic meter capacity each ) 

3.2 Measurement instrumentation 

n. 2 Flowmeter 

n. 1 Manometer 

n. 4 Instrument with probe I sensor for temperature measurement by immersion 

n. 1 Multifunction Calibrator 

n. 1 Power analyzer 

4. Operation of the test device 

The water contained in the two tanks, placed at the sides of the shenker, is conveyed by 
pumps in the units E-Cat, where it is heated to vaporize. The steam is collected in the two 
tubes of the steam line, which convey it to the outside of the shelter, where flow together 
in a single tube. 
The vapor is then passed through two heat sinks to its condensation 
The water thus obtained is conveyed into the reservoir, positioned inside of the shelter 
and from here conveyed to the two external tanks by the two pumps on the sides of the 
reservoir, (See also diagram in Annex 1) 

The generator powers the heating elements of the E-Cat units, the pumps for the water, 
the internal services to the shelter and the control panel. Heat sinks (fans) are connected 
to the public electric grid 

5. History of the test 

In order to comply with the Italian law the trial was conducted by activating only 18 E-Cat 
units 
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3010412013 

Activation of the generator h 12.25 
h 12.57 Start recording automatically exit temperatures of steam and temperatures of 

water in tank 1 
h 13.30 

0110512013 

h 13.00 

h 13.16 

Beginning of the test 

End of the test 
Activate shutdown procedure 
End of the temperature recording 

6. Calculation of COP 

COP= energy produced ( EP) 
energy absorbed ( EA ) 

6. 1 Calculation of the energy produced ( EP) 

The energy produced by 18 reactors is given by the sum of the heat of heating of water, 
heat of vaporization of water and heat of superheating the steam. 

Ep = ER + Ev + Es 

ER (energy of heating of water up to1 00 'C ) = 
Mw1 x Cswx ( Tev- Tiw1) + Mw2 x Cswx ( Tev- Tiw2) 

MW1 = mass of water vaporized during the whole test, coming from tank 1 
Tiw1 = inlet temperature of the water, coming from tank 2 
Mw2 = mass of water vaporized during the whole test, coming from tank 2 
Tw2 =inlet temperature of the water, coming from tank 2 
Csw= specific heat of water= 1,14 Wh/(kg'K) 
T vw = vaporization temperature of the water = 1 00 'C 

Ev = ( energy of vaporization of water ) = A x ( Mw1 + Mw2 l 
A= (latent energy of vaporization)= 627,5 Wh/kg 

Es (heating energy of steam)= Ms x Cps x ( Tos- Tvw) 
Ms =mass of steam produced during the whole test 
Cps =specific heat of steam at constant pressure= 0,542 Wh/kg 
T os = outlet temperature of the steam 
T vw = vaporization temperature of the water 

Note: Throughout the test the temperatures of steam measured by the two probes have 
always been the same or very similar to each other. 
Throughout the test the pressure of the steam was always equal to atmospheric pressure 
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In order to be conservative: 
-it has not been taken into account the heating energy of steam 
- the temperature of the inlet water has always been considered equal to the maximum 
value of the same measured during the whole test 
- the uncertainty of measurement of the mass of water heated all were considered 
against. Consequently, the total mass of water transited during the trial period has been 
reduced by 10%. 

6. 2 Calculation of the energy absorbed ( Ea ) 

The absorbed energy is generated by the generator set 
In order to be conservative: 
- all the energy, produced by the generator, is supposed to be absorbed by the 18 
reactors 
In reality a part of this energy feeds the pumps, which convey the water from the internal 
reservoir to the two external tanks and pumps, which convey the water from the tanks 
external to the reactors. This energy then would not have gone to feed the reactors 
-all the energy produced by the generator since its activation has been taken into account 
in the context of the test 

6. 3 Calculation of the COP 

The COP has been considered only during the period, in which the E-Cat was operating, 
namely when the temperature of the steam at ambient pressure was higher than 101 oc 
The COP has not been considered during the phases of activation and de-activation 

At the beginning of the test, the following values were measured: 

MW1b = 1050 kg 
MW2b = 2100 kg 
TiW1 = 21.6 'C 
TiW2 = 22.4 'C 
Tos= 121,3 'C 
Energy produced by generator set = 8.98 KWh 
At the end of the operational period, the following values were measured: 

Mw1e = 1750 kg 
Mw2e = 3900 kg 
TiW1 = 54.4 'C 
TiW2 = 46.8 'C 
T OS= 139,7 'C 
Energy produced by generator set= 140,7 KWh 

ER = Mw1 X Csw X ( T ev - Tiw1 ) + Mw2 X Csw X ( T ev - Tiw2 ) 

Mw1 = ( Mw1e- Mw1b) = 1750 - 1050 = 700 kg 
MW2 = ( Mw2e- MW2b) = 3900-2100 = 1800 kg 

and reducing by 10% 
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Mw1 = 630 kg 
Mw2= 1620 kg 

During the test the highest value of Tiw1 is equal to 54,9 'C, the highest value of T iW2 is 
equal to 55,2 'C 
Substituting the values we get then 

ER= 630 X 1.14 X ( 100-54,9) + 1620 X 1.14 X ( 100-55,2) = 32391 + 82737 = 115128 Wh 

Ev = A x ( MW1 + Mw2) = 627,5 x ( 630 + 1620 ) = 627,5 x 2250 = 1411875 wh 

Es = Ms x Cps x ( Tos- T vw) =not taken into account 

Ea = 140.70-8,98 = 131,72 Kwh 

We take into account 

Ea = 140.70 kwh= 140700 wh 

COP= ( 115128 + 1411875) = 1527003 = 10,85 
140700 140700 

Throughout the test the temperature of the outlet steam was always significantly higher 
than 100 oc 

Abano Terme, 07/05/2013 

Fabio Penon M. Eng. 

Annex 1. Test facility diagram 
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CHAPTER2: 
E-CAT MW1 ENERGY PLANT 
COP REPEATABILITY TEST 

The following report illustrates the results of the COP repeatability test on the E-CAT MW1 
ENERGY PLANT 

1. Foreword 

On 30/04/2013 in Ferrara, in via del Commercia 34/36 have been carried out tests for 
assessing the COP of the E-CAT MW1 ENERGY PLANT, designed by the company 
Leonardo Corporation, 1331 Lincoln road, S.te #601, Beach Miami, Florida (USA) 
Later it was decided to conduct further testing with two objectives 
- check the value of the COP, obtained by activating another 18 E-Cat units, but different 
from those used in the previous test 
- verify that the value of the COP is consistent with that obtained in the previous test 
On 02/05/2013 the test was carried out 

They take part in the tests: 

for Industrial Heat 
Mr T. Barker Dameron 
Mr T. Darden 
Mr J. Vaughn 

for Leonardo Corporation 
Mr F. Fabiani 
Mr A. Rossi 

Mr F. Penon (consultant) 

2. Device 

The system under test consists of 107 units, each of which absorbs a power of about 1.1 
kW 
Each unit consists of a reaction chamber, where the nickel powder reacts with the 
hydrogen in the presence of a catalyst, covered by industrial secret. 
The electric heaters, fed by the current generator and the power of which is regulated by 
the power panel, heat the reaction chamber and trigger the reaction between nickel and 
hydrogen. 

The energy produced is removed by the cooling fluid, water, sent to inside of the module 
from the pump (model Prominent Gamma for the units on the roof of the container, model 
Prominent Concept plus for the other units ), associated to the unit itself 
The control of the reaction is performed by means of probes, which detect the 
temperature of water in entry of the plant and the steam to output 
The flow rate of the cooling fluid is manually set to start of operations 

8 

HIGHLY CONFIDENTIAL - ATTORNEYS' EYES ONLY IH-00015639 



Case 1:16-cv-21199-CMA   Document 262-6   Entered on FLSD Docket 04/18/2017   Page 9 of 16

3. Test set up 

3. 1 List of components 

n. 1 Generator ( 300 Kw) 

n. 2 Water pump (model EEM, Tellarini pompe, 0,37 Kw) 

n. 107 E-Cat units 

n. 24 Water pump ( model Prominent Gamma, 23 w, ) 

n. 56 Water pump ( model Prominent Concept plus, 15w ) 

n. 2 Heat sinks 

n.2 Water tank (1 cubic meter capacity each ) 

3.2 Measurement instrumentation 

n. 2 Flowmeter 

n.1 Manometer 

n. 4 Instrument with probe I sensor for temperature measurement by immersion 

n. 1 Multifunction Calibrator 

n. 1 Power analyzer 

4. Operation of the test device 

The water contained in the two tanks, placed at the sides of the shenker, is conveyed by 
pumps in the units E-Cat, where it is heated to vaporize. The steam is collected in the two 
tubes of the steam line, which convey it to the outside of the shelter, where flow together 
in a single tube. 
The vapor is then passed through two heat sinks to its condensation 
The water thus obtained is conveyed into the reservoir, positioned inside of the shelter 
and from here conveyed to the two external tanks by the two pumps on the sides of the 
reservoir, (See also diagram in Annex 1) 
The generator powers the heating elements of the E-Cat units, the pumps for the water, 
the internal services to the shelter and the control panel. Heat sinks (fans) are connected 
to the public electric grid 

5. History of the test 
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In order to comply with the Italian law the trial was conducted by activating only 18 E-Cat 
units, but different from those used in the previous test 

0210512013 

Activation of the generator h 15.30 
h 16.00 Start recording automatically exit temperatures of steam and temperatures of 

water in tank 1 
h 17.30 
h 18.45 

h 18.54 

Beginning of the test 
End of the test 
Activate shutdown procedure 
End of the temperature recording 

6. Calculation of COP 

COP= energy produced ( EP) 
energy absorbed ( EA ) 

6. 1 Calculation of the energy produced ( EP) 

The energy produced by 18 reactors is given by the sum of the heat of heating of water, 
heat of vaporization of water and heat of superheating the steam. 

Ep = ER + Ev + Es 

ER (energy of heating of water up to1 00 'C ) = 
Mw1 x Cswx ( Tev- Tiw1) + Mw2 x Cswx ( Tev- Tiw2) 
Mw1 = mass of water vaporized during the whole test, coming from tank 1 
Tiw1 = inlet temperature of the water, coming from tank 2 
Mw2 = mass of water vaporized during the whole test, coming from tank 2 
Tw2 = inlet temperature of the water, coming from tank 2 
Csw= specific heat of water= 1,14 Wh/(kg'K) 
T vw = vaporization temperature of the water = 1 00 'C 

Ev = ( energy of vaporization of water ) = A x ( Mw1 + Mw2 ) 
A= (latent energy of vaporization)= 627,5 Wh/kg 

Es (heating energy of steam)= Ms x Cps x ( Tos- Tvw) 
Ms =mass of steam produced during the whole test 
Cps =specific heat of steam at constant pressure= 0,542 Wh/kg 
T os = outlet temperature of the steam 
T vw = vaporization temperature of the water 

Note: Throughout the test the temperatures of steam measured by the two probes have 
always been the same or very similar to each other. 
Throughout the test the pressure of the steam was always equal to atmospheric pressure 

In order to be conservative: 
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-it has not been taken into account the heating energy of steam 
- the temperature of the inlet water has always been considered equal to the maximum 
value of the same measured during the whole test 
- the uncertainty of measurement of the mass of water heated all were considered 
against. Consequently, the total mass of water transited during the trial period has been 
reduced by 10%. 

6. 2 Calculation of the energy absorbed ( Ea ) 

The absorbed energy is generated by the generator set 
In order to be conservative: 
- all the energy, produced by the generator, is supposed to be absorbed by the 18 
reactors 
In reality a part of this energy feeds the pumps, which convey the water from the internal 
reservoir to the two external tanks and pumps, which convey the water from the tanks 
external to the reactors. This energy then would not have gone to feed the reactors 
-all the energy produced by the generator since its activation has been taken into account 
in the context of the test 

6. 3 Calculation of the COP 

The COP has been considered only during the period, in which the E-Cat was operating, 
namely when the temperature of the steam at ambient pressure was higher than 101 oc 
The COP has not been considered during the phases of activation and de-activation 

At the beginning of the test, the following values were measured: 

MW1b = 1900 kg 
MW2b = 3950 kg 
TiW1 = 30.9 'C 
TiW2 = 29.0 'C 
Tos=130,2'C 
Energy produced by generator set= 14.22 KWh 

At the end of the operational period, the following values were measured: 

Mw1e = 2100 kg 
Mw2e = 4100 kg 
TiW1 = 31.8 'C 
TiW2 = 29.9 'C 
Tos=124,9'C 
Energy produced by generator set= 23,31 KWh 

ER = Mw1 X Csw X ( T ev - Tiw1 ) + Mw2 X Csw X ( T ev - Tiw2 ) 

MW1 = ( Mw1e- Mw1b) = 2100- 1900 = 200 kg 
Mw2 = ( Mw2e- Mw2b ) = 41 00 - 3950 = 150 kg 
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and reducing by 10% 
MW1 = 180 kg 
Mwz= 135 kg 

During the test the highest value of Tiw1 is equal to 33,0 'C, the highest value of T iW2 is 
equal to 31,9 'C 
Substituting the values we get then 

ER= 180 X 1.14 X ( 100-33,0) + 135 X 1.14 X ( 100-31.9) = 13748+ 10481 = 24229 Wh 

Ev= Ax ( MW1 + Mwz)= 627,5 x ( 180 + 135) = 627,5 x 315 = 197662 wh 

Es = Ms x Cps x ( Tos- T vw) =not taken into account 

Ea = 23.31- 14.22 = 9.09 Kwh 

We take into account 

Ea= 23.31 kwh= 23310 wh 

COP = ( 24229 + 197662 ) = 
23310 

221891 = 9.5 
23310 

Throughout the test the temperature of the outlet steam was always significantly higher 
than 100 oc 

7. Conclusions 

The value of the COP, obtained by activating another 18 E-Cat units, but different from 
those used in the previous test, and by applying the same conservative criteria of the 
previous test, is greater than 6 and is comparable with the previous COP 

Abano Terme, 11/05/2013 

Fabio Penon M. Eng. 
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CHAPTER3: 
HOT CAT DEVICE 

TEST OF THE RELIABILITY AND STABILITY OF OPERATION 

The following report illustrates the results of the test of the reliability and stability of 
operation of the HOT CAT device 

1. Foreword 

On 01 May 2013, in Ferrara, in Via del Commercio 34/36, has been carried out a test of 
the reliability and stability of operation of the HOT CAT device, designed by the company 
Leonardo Corporation, 1331 Lincoln road, S.te #601, Beach Miami, Florida (USA) 
It was also calculated the COP of the device 

They take part in the tests: 

for Industrial Heat 
Mr T. Barker Dameron 
Mr J. Compton 
MrT. Darden 
Mr J. Vaughn 

for Leonardo Corporation 
Mr F. Fabiani 
Mr A. Rossi 

Mr F. Penon consultant 

2. Device 

The test device consists of three coaxial cylinders. 

The innermost cylinder is made of steel AISI 316 and contains the powders charge 

The intermediate cylinder is made of corundum, houses three resistors, in turn fed through 
a TRIAC. The TRIAC allows to modulate the power supply interrupting with the frequency 
determined in advance 

The outer cylinder is made of silicon nitride ceramic and is coated by a special 
aeronautical-industry grade black paint, specifically designed for the Hot-Cat. 
The Hot Cat was placed on a frame so as to permit irradiation of all the surrounding space 

The contacts points between the device and the frame were reduced to the minimum 
necessary for mechanical stability 
It is possible to find a more detailed description of the device under test in the report: 
Preliminary tests and heat energy production measurements of the E-Cat HT device 
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3. Test set up 

Measurement instrumentation 

n. 1 IR Thermographic camera Optris PI 160 

n. 1 Power Harmonics Analyzer PCE 830 

4. History of the test 

Throughout the test the operation of the device is now set: 1 minutes of operation fed 
constant power, then 2 minutes running in mode self sustained 
The total duration of the test has been equal to 11 hours and 25 minutes 

5. Calculation of COP 

COP= power produced ( PP) 
power absorbed ( PA ) 

5. 1 Calculation of the power produced ( PP) 

The power produced by Hot Cat is given by the sum of the power emitted by radiation and 
power emitted by convection. 

PR (power emitted by radiation ) = £ x ax T4 x A-£ x ax Tr4 x A 
£ = power emitted from the real surface 

power emitted by a black body, having the same temperature 
a = Stefan Boltzmann's constant = 5.67 x 1 o-8 w/( m2 x K ) 
T = temperature of the emitting surface ( 'K) 
Tr= room temperature 
A = area of Hot Cat = 2 x TT x R x L 
R = radius of the Hot Cat= 0.05 m 
L = length of the Hot Cat= 0.33 m 

P cv ( power lost by convection ) = h x A x ( T - Tt) 
h = convection coefficient 
A = area of Hot Cat 
T = surface temperature 
Tt = fluid temperature 

5. 2 Calculation of the power emitted by radiation PR 

We divided the outer cylindrical surface of the hot cat in ten annular areas, each of which, 
the camera has detected the temperature during the entire duration of the test 
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The analysis of the data showed that during the entire test, the temperatures are 
developed in an approximately step shape with periodicity equal to about 3 minutes 
The minimum and maximum values of the temperature in each of the areas were virtually 
always constant 
In order to be conservative we assume the temperature of each area during the entire 
test was equal t 
T area-i = T min-i + ( T max-i - T min-i )/3 

where T area-i. T min-i. T max-i are respectively the average temperature, the minimum 
temperature and the maximum temperature of the i-th area 

For each area, we then calculated the power emitted by radiation according to the formula 

PR area-i = £ X a X T4 area-i X Ai 
where 
£=emissivity of a coated surface with black !)aint = 0.87 
a = Stefan Boltzmann's constant = 5.67 x 1 o-8 w/( m2 x K4

) 

Ai =surface of the i-th area 

Summing up the ten calculated values we obtain 
Li PR area-i = 387.23W 

To this power we subtract the thermal power due to room temperature. 
Using the 25 'C average over the 11 hours and 25 mi nutes we obtain 40,38 W 

Finally we get 
PR (power emitted by radiation)= 346,85 w 

5. 3 Calculation of the power lost by convection 

Pcv (power lost by convection)= h x Ax ( T- Tr) 

Convection coefficient ( h ) calculation: 

The physical constants of the air at a temperature ( T av) intermediate between that of the 
surface of the cylinder ( T ) and that of the air ( Tr ): 
T = Li T area /1 0 
T av = ( T + T r )/2 = ( 522 + 298 )/2 = 41 0 'K 
1J (ViSCOSity)= 2.2 X 10-5 kg/(m X S) 
p (density)= 0.86 kg/m3 

cp (specific heat capacity at constant pressure ) = 1.013 103 J/(Kg 'K) 
k (coefficient of thermal conductivity)= 0.0346 w/( m 'K) 
13 ( coefficient of thermal expansion ) = 0.0024 'K -1 

il T = T- Tr = 522- 298 = 224 'K 
D ( diameter of the Hot Cat ) = 0.10 m 
g (gravitational acceleration ) = 9,8 m/s2 

Gr ( Grashof number ) = 
0 3 

X p2 
X 9 X §X Ll T = 0.1 3 

X 0.862 
X 9.8 X 0.0024 X 224 = 

IJZ ( 2.2 X 10-S f 

15 

3.90 X 107 = 0.81 X 107 
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Pr ( Prandtl number ) = ~ = 1.013 X 103
X 2.2 X 10"5 = 0.64 

k 0.0346 

Gr x Pr = 0.81 x 107 x 0.64 = 5.18 x 106 

Being the product (Gr x Pr) > 104
, we can refer to the following semi-empirical correlation 

Nu ( Nusselt number ) = 0.525 x ( Gr x Pr) 114 = 0.525 x ( 5.18 x 106 
) 

114 = 25.04 

By the other hand recalling that 
Nu = h x D 

k 
we obtain 
h = Nu x k = 25.04 x 0.0346 = 8.66 w/(m2 'K) 

D 0.1 

We can then calculate the power lost by convection 

Pcv = h X A X ( T- Tt} = 8.66 X 0.1036 X 224 = 200.97 W 

5.4 Calculation of the power absorbed ( PA) 

The measures carried out have shown that the power absorbed by the resistors coils has 
been more or less constant during the test 

P A = power absorbed = 730 w 

Given that the power was absorbed by the resistors coils only during 1/3 of the test time, 
we obtain 

PA = 730/3 = 243.33 wh/h 

5. 5 Calculation of the COP 

COP= power produced ( PP) = ( Pr + Pcv )/PA = ( 200.97 + 346.85 )/243 = 2.25 
power absorbed ( PA) 

6. Conclusions 

The measurements and calculation models used are decidedly conservative. 
A more refined physical-mathematical modeling of the test would give most likely COP 
values higher 
In the course of the tests were performed more than 200 sequences in operation mode 
fed for 1 minute, and self-sustained for 2 minutes. 
The Hot Cat has always worked with continuity, keeping the interior of the same range of 
temperatures and then power 

Abano Terme, 03/06/2013 
Fabio Penon M. Eng. 
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·1· ·University of Uppsala, which when -- we were rather

·2· ·impressed by those guys, unfortunately, so in retrospect.

·3· · · ·Q.· · Let's take a step back for a moment.

·4· · · · · · ·So an ERV was selected, correct?

·5· · · ·A.· · Correct.

·6· · · ·Q.· · And you say that you believe that the test

·7· ·performed by the ERV is not valid.· Can you tell me why?

·8· · · ·A.· · In retrospect, there's certainly not enough

·9· ·scrutiny there to determine definitively the performance of

10· ·-- of the unit.

11· · · · · · ·Also, I believe that the requirements were

12· ·modified almost in real time while we were there as far as

13· ·switching the requirements for that test from a -- I

14· ·believe it's from a one megawatt to just running a couple

15· ·of units or running all the units to a couple of units.

16· · · · · · ·Anyway, it's -- you know, we didn't know what we

17· ·didn't know at the time.· But in retrospect it certainly

18· ·wasn't a robust enough test.

19· · · ·Q.· · So you believe that the test was performed was

20· ·not robust enough, not that the test performed was not done

21· ·correctly?

22· · · ·A.· · I guess I should say that.· When I say "not

23· ·robust enough," it would mean that it was his protocol --

24· ·when you do a test, you know, I've since learned,

25· ·particularly from my engineers, that you need to really be
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·1· ·clear and detailed in establishing --

·2· · · ·Q.· · Go ahead, sir.

·3· · · ·A.· · You okay?· I didn't mean to interrupt you there.

·4· · · · · · ·-- in establishing the test protocol and the

·5· ·requirements of the test, establishing a baseline, et

·6· ·cetera.· And looking back now, that protocol wasn't

·7· ·sufficient to determine an outcome.

·8· · · ·Q.· · So the -- again, the issue is that the protocol

·9· ·was not sufficient, not that wasn't followed; is that

10· ·correct?

11· · · ·A.· · That's a good question.· I understand your

12· ·distinction now.· Sorry.

13· · · · · · ·I don't know whether or not his protocol was

14· ·followed accurately.· I know that some things were changed

15· ·in real time, you know, the units that were being tested

16· ·and the scope of what was being tested.· The duration, for

17· ·example, I think was cut.· I can't remember from what to

18· ·what, but it was originally supposed to be a longer

19· ·duration test.· And so -- and were we watching Penon close

20· ·enough to know if he followed the protocol which he put

21· ·forth.

22· · · · · · ·It's just, you know, in retrospect I think we

23· ·could have been more scrutinous on whether or not he was

24· ·even following his own protocol.· I mean, there was -- we

25· ·just had -- we had no ability to trace all the water flows
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·1· ·or all the electrical flows.· A lot of it was we couldn't

·2· ·enter into certain parts of the plant.· Again it, in

·3· ·retrospect, something we should have been more adamant

·4· ·about.

·5· · · ·Q.· · Okay.· I'm not asking whether you would do

·6· ·anything different.

·7· · · · · · ·What I'm asking is, sitting here today, do you

·8· ·know any specific element of the protocol that was not

·9· ·followed?

10· · · ·A.· · As I said, I don't know that he followed his

11· ·protocol.· He may have.· I don't know.

12· · · ·Q.· · You have no knowledge one way or another whether

13· ·he followed the protocol or not?

14· · · ·A.· · As I said, it's a question in my mind, whether he

15· ·followed the protocol.

16· · · ·Q.· · But let me ask it this way so it's perfectly

17· ·clear.· In court are you going to testify that he did not

18· ·follow the protocols set forth?

19· · · ·A.· · I will testify as I've told you here, I don't

20· ·know if he told the protocol.

21· · · ·Q.· · Sir, that protocol was reviewed by not only

22· ·yourself but your experts, right, prior to the test?

23· · · · · · ·MR. BELL:· Objection to form.

24· ·BY THE WITNESS:

25· · · ·A.· · The -- we didn't have experts at that time.· You
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·1· ·may be referring to T. Barker Dameron who reviewed it, but

·2· ·there's a big gap between the engineering skills and

·3· ·abilities of T. Barker Dameron and the likes of Joe Murray

·4· ·and the engineering team we later built.

·5· · · · · ·(Whereupon, Vaughn Deposition Exhibit 2 was marked

·6· · · · · ·for identification.)

·7· ·BY MR. ANNESSER:

·8· · · ·Q.· · I'm going to give you a document which we'll mark

·9· ·as Exhibit 2.· This document has -- this document at the

10· ·bottom has the Bates stamp number IH-0058504.

11· · · · · · ·Have you seen this document before, sir?

12· · · ·A.· · I'm in the "to" field, so I suppose that I have.

13· · · ·Q.· · Now, the first paragraph states in the first

14· ·sentence [as read]:· At the question of Industrial Heat,

15· ·Deep River Ventures, DRV -- that's Deep River Ventures; is

16· ·that correct?

17· · · ·A.· · Right.

18· · · ·Q.· · (Continuing) -- has reviewed the test protocol of

19· ·the plant made for Cherokee for the test currently

20· ·scheduled to start on April 30, 2013.

21· · · · · · ·Do you see that?

22· · · ·A.· · I see that.

23· · · ·Q.· · Okay.· I'm going to ask you to look down below at

24· ·the section that says "Opinion."· It says [as read]:· We

25· ·believe, based on our collective review and discussion,
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·1· ·that the test is sufficient to demonstrate whether the

·2· ·tested device meets the contractual specifications.

·3· ·However, there are important additional test criteria not

·4· ·included in the contract that you may wish to review at

·5· ·some point.

·6· · · · · · ·Do you see that?

·7· · · ·A.· · Uh-huh.

·8· · · · · · ·THE REPORTER:· Is that a "yes"?

·9· · · · · · ·THE WITNESS:· That's a yes.· Sorry.

10· ·BY MR. ANNESSER:

11· · · ·Q.· · So it was your expert's opinion that this test,

12· ·as the protocol was set forth, was sufficient to meet the

13· ·contractual specifications?

14· · · · · · ·MR. BELL:· Objection to form.

15· ·BY THE WITNESS:

16· · · ·A.· · You're building in an assumption there that Deep

17· ·River Ventures was our -- somehow qualified to make this

18· ·assessment.

19· ·BY MR. ANNESSER:

20· · · ·Q.· · Well, sir, were they?· Were they qualified to

21· ·make the assessment?

22· · · ·A.· · As I've told you previously, Dewey Weaver, Paul

23· ·Morris, the guys that this was from -- Paul is an IP

24· ·expert.· I think his degree, I think it's in math and

25· ·religion.· Yeah, maybe it's just religion, I don't
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·1· ·remember.· But he -- he's an IP expert.· He's an inventor

·2· ·in his own right mainly focused on software stuff.· So he's

·3· ·not qualified to assess whether or not an LENR device is

·4· ·producing excess heat or not.

·5· · · · · · ·Dewey Weaver has a business degree from Wake

·6· ·Forest.· While Dewey is interested and kind of an eager

·7· ·type of personality, he's eager to provide his opinion and

·8· ·eager to be helpful, he is in no way qualified to assess

·9· ·whether or not, you know, the LENR device or any such

10· ·device would produce excess heat.· That's just not his --

11· ·his expertise.· I don't know what more to say about that.

12· ·But -- but these guys aren't experts in this area.

13· · · ·Q.· · Then why did you request them to review the test

14· ·protocol?

15· · · ·A.· · You know, that's a good question.· I imagine that

16· ·Tom wanted their opinion on it.· But they're -- they are --

17· ·and at the time maybe Tom thought that they had more

18· ·technical abilities than they did.· I see Lee Feldman is

19· ·copied here.· I don't remember Lee's expertise.· But -- he

20· ·was only with them for a short period of time.· But at any

21· ·rate I'm not sure.

22· · · ·Q.· · Now, did Mr. Dameron review the test protocol as

23· ·well?

24· · · ·A.· · I believe he did.

25· · · ·Q.· · Is he qualified?
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·1· · · ·A.· · No.· As I -- as I mentioned, T. Barker, he's an

·2· ·engineer.· I don't remember his specific -- whether it was

·3· ·civil or mechanical or just -- he's an older gentleman --

·4· ·whether at the time it was just a flat engineering degree.

·5· ·He's a great guy.· He's a smart guy.· He's a long-time

·6· ·friend of Tom's.· But he's -- he doesn't have the level of

·7· ·expertise and sophistication one would need to determine

·8· ·whether or not a calorimetry assessment is sufficient or

·9· ·accurate.

10· · · · · · ·And, again, at the time we underestimated that,

11· ·clearly.· But in retrospect, it is -- I have much more

12· ·appreciation and respect for what is required to accurately

13· ·and precisely determine whether or not something is, in

14· ·fact, producing excess heat.

15· · · ·Q.· · Well, going back, sir, to the test protocol, did

16· ·you have anyone who was qualified to review it, review it

17· ·prior to the test?

18· · · ·A.· · In retrospect, definitely we did not.· You know,

19· ·at the time, I think we were relying on T. Barker, and

20· ·apparently we got these guys to provide their thoughts on

21· ·it as well.

22· · · · · · ·And also we were relying, as I said, on the

23· ·report from Levy and the Swedish professors.

24· · · ·Q.· · And T. Barker Dameron was Industrial Heat's --

25· · · ·A.· · Dameron.
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·1· · · ·Q.· · Dameron, sorry?

·2· · · · · · ·(Continuing) -- chief and sole engineer until

·3· ·Mr. Murray came on board, correct?

·4· · · ·A.· · Let's me think about that for a minute.· I think

·5· ·that that's accurate.· I don't know that we ever had a

·6· ·chief engineer, quote.

·7· · · · · · ·He was a -- T. Barker was an early investor, as I

·8· ·mentioned.· And he was -- has long known Tom and has been a

·9· ·friend of Tom.· And he was helping us, you know, be helpful

10· ·to Dr. Rossi.

11· · · ·Q.· · Knowing that this test could result in a payment

12· ·of $10 million, didn't you think it would be prudent to

13· ·have someone take a look at the test protocol before

14· ·agreeing to it?

15· · · ·A.· · Again, I'm trying to distinguish between in

16· ·retrospect versus at the time.· As I admit, at the time --

17· ·you know, in retrospect.· But at the time we underestimated

18· ·the level of expertise and the difficulty of accurately and

19· ·precisely assessing heat flows.

20· · · · · · ·And so, correct, if you're saying we should have

21· ·gotten more sophisticated personnel at the time to assess

22· ·it, that would be correct, I agree with that hindsight.· At

23· ·the time we didn't know what we didn't know.

24· · · · · · ·And, again, notwithstanding any concerns we may

25· ·have had with the -- Penon and his report and his protocol,
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·1· ·the test -- the test report, I should say, by Levy and the

·2· ·Swedish professors, which actually covered two different

·3· ·tests, one in December, I believe, of '12 and another in

·4· ·March of '13, if I recall correctly, we were very impressed

·5· ·by that.

·6· · · · · · ·You know, we -- while we may have had

·7· ·reservations ourselves and also about our own capabilities,

·8· ·we thought, wow, these are smart guys.· And that was it.

·9· · · ·Q.· · Were those tests purportedly carried out by Rossi

10· ·or by third-parties, his professors that you've referenced?

11· · · ·A.· · I believe that Rossi was involved, but I don't

12· ·know to what degree.· These guys published the reports.  I

13· ·don't think that Rossi signed as an author of the reports.

14· · · ·Q.· · So you didn't rely on those reports in entering

15· ·into the license agreement, did you?

16· · · ·A.· · We relied on Dr. Rossi and -- and all that he was

17· ·telling us, part of which was the reports, part of which

18· ·was Penon is -- is capable and credible and while he

19· ·doesn't currently work for Bureau Veritas, he has done work

20· ·for Bureau Veritas.· And then we -- that was our reliance,

21· ·we were relying on that full set of information.· It's

22· ·never a narrow thing in particular.· It's relying on a full

23· ·spectrum of information.

24· · · ·Q.· · So the results of the validation test in April,

25· ·end of April, early May 2013, sitting here today, do you
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·1· ·have any reason to believe that they were not accurate?

·2· · · ·A.· · I think we've covered this, but yes.· I mean, in

·3· ·hindsight I have many questions about the robustness of the

·4· ·protocol as we discussed and tried to distinguish between,

·5· ·well, did he follow his protocol.· I'm not sure if he did

·6· ·or not; I don't know.

·7· · · · · · ·But, yeah, I do have serious concerns sitting

·8· ·here today about the accuracy of the claims made in Penon's

·9· ·report about performance.

10· · · ·Q.· · Your company, sir, has alleged that Dr. Rossi has

11· ·engaged in some scheme to defraud Industrial Heat.

12· · · ·A.· · Right.

13· · · ·Q.· · Are you familiar with that?

14· · · ·A.· · Broadly, yes.

15· · · ·Q.· · Is there anything in connection to the validation

16· ·test that you believe Dr. Rossi did to defraud Industrial

17· ·Heat?

18· · · ·A.· · Clearly, I believe he was manipulating that test

19· ·or using Penon to manipulate the test.· I don't know which.

20· ·It's -- if I knew how to explain everything to you, we

21· ·wouldn't be sitting here today.

22· · · · · · ·But he is a mastermind.· And, you know, he is --

23· ·I don't know exactly what he did at the time, whether he

24· ·was -- I don't know what he was manipulating to -- or if it

25· ·was Penon manipulating data or following incorrect
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·1· ·protocol.· I don't know.· But it's --

·2· · · ·Q.· · Well, you said -- you said two things, that

·3· ·Dr. Rossi was manipulating the test.· How?

·4· · · ·A.· · I said -- could you read back what I said?

·5· · · ·Q.· · Go ahead and answer the question.

·6· · · · · · ·Do you have any reason to believe that Dr. Rossi

·7· ·was manipulating the test?

·8· · · ·A.· · Don't I have the right to have her read back what

·9· ·I said.

10· · · ·Q.· · No, you don't.

11· · · ·A.· · Okay.

12· · · · · · ·MR. BELL:· Yes, you do.

13· · · · · · ·THE WITNESS:· Could you read it back?

14· ·BY MR. ANNESSER:

15· · · ·Q.· · Go ahead, sir.· I'm asking you a question.· You

16· ·have to answer my question.

17· · · ·A.· · I have to answer your question.· I'll wait and

18· ·maybe you can read what I said after you're done answering

19· ·his question.

20· · · ·Q.· · Are you refusing to answer my question, sir?

21· · · ·A.· · No.· Please ask it again.

22· · · ·Q.· · I will ask it again.

23· · · · · · ·What grounds or what evidence do you have that

24· ·Dr. Rossi did anything to manipulate the test carried out

25· ·as the validation test under the agreement?
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·1· · · ·A.· · As I said, I don't know, but clearly it wasn't

·2· ·sufficient in hindsight.· There's a lot that we've learned

·3· ·in the interim about the level of robustness that one needs

·4· ·to precisely and accurately determine heat flows.

·5· · · · · · ·And telemetry, while it sounds simple, is not

·6· ·simple, it's very complex, which is, you know, a reason a

·7· ·guy like Rossi would want to be involved in an area like

·8· ·this, because it's easy to manipulate things if really are

·9· ·kind of new and into it.

10· · · · · · ·But, nonetheless, kind of where we are today, I

11· ·can't tell you precisely what he did.· I wish I could.· If

12· ·I could, we might not be sitting here.· But it is my belief

13· ·that something was being manipulated and that those results

14· ·are not accurate.· But it would be -- it would be

15· ·interesting to know exactly what he did.· I don't know.

16· · · ·Q.· · That's just your belief; is that correct?

17· · · ·A.· · Correct, based on experience.· As I said, at the

18· ·time, we didn't know what we didn't know.

19· · · ·Q.· · So the manipulation that you're talking is the

20· ·lack of, in your term, robustness of the test?· You're not

21· ·-- you're not claiming Dr. Rossi went and changed data

22· ·or --

23· · · ·A.· · I don't know.· I told you he may have.· And this

24· ·is where you need a real expert to come in and say, one,

25· ·was the test protocol proper and robust enough; two, was it
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·1· ·followed, which is you're getting that distinction.· So

·2· ·two, was it followed.

·3· · · · · · ·And then I think as part -- and then your other

·4· ·point here is that you're asking me, I believe, correct me

·5· ·if I'm wrong, but you're asking me did I know -- do I know

·6· ·what -- do I believe that Rossi manipulated something.  I

·7· ·don't know, but possibly he could have.

·8· · · · · · ·What I believe, just to reiterate, is that it did

·9· ·not achieve the performance as described in Penon's

10· ·results.

11· · · · · · ·Now, how it did not achieve that performance,

12· ·again, that's still a mystery to us.· That's what maybe

13· ·we'll find out through this process.· That's where we are.

14· · · ·Q.· · I'm trying to figure out the basis for your

15· ·belief.· You're telling me that the test was not robust

16· ·enough --

17· · · ·A.· · Right.

18· · · ·Q.· · -- to verify that performance.

19· · · ·A.· · Right.· So --

20· · · ·Q.· · Please let me finish.

21· · · ·A.· · You interrupted me previously, so --

22· · · · · · ·THE REPORTER:· I can't hear either.

23· ·BY MR. ANNESSER:

24· · · ·Q.· · Sorry, let me finish.

25· · · · · · ·The question is:· I understand you believe that
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EXPERT REPORT OF RICK A. SMITH, P.E. 
 

 Defendants THOMAS DARDEN, JOHN T. VAUGHN, INDUSTRIAL HEAT, LLC 

(“IH”), IPH INTERNATIONAL B.V. (“IPH”), and CHEROKEE INVESTMENT PARTNERS, 

LLC (collectively, “Defendants”), pursuant to Fed. R. Civ. P. 26 (a)(2)(B), hereby submit the 

expert report of Rick  A. Smith, P.E.: 

I. INTRODUCTION 

 I, Rick A. Smith, P.E. principal of Applied Thermal Engineering, Inc., located at 7400 

Brown Road, Ostrander, OH 43061, have been retained by counsel for Defendants in the above-

captioned litigation to provide my opinions concerning the reported validation of certain low 

energy nuclear reactor (“LENR”) technology referred to as the “E-Cat.”  Specifically, I have 

been asked to render my opinions on the following issues: 

1. Whether the device tested by Mr. Penon in Doral, Florida, from February 2015 

through February 2016 operated at a coefficient of performance of at least 10.85  

for a period of 350 days (even if not consecutive) within any 400 day period prior 

to March 29, 2016. 

2. Whether the device so tested in Doral consistently produced energy more than 2.6 

times greater than the energy consumed by the device and whether the 

temperature of the steam produced by the device was consistently 100 degrees 

Celsius or greater. 

II. STATEMENT OF OPINIONS 

Equipment Description 

 This author has not yet been able to inspect  the E-Cat site in Florida.  The address of this 
site is 7861 NW 46th Street, Doral, FL 33166-5470.  However, based upon information currently 
available to him, the author believes that the equipment in question at the Florida site is: the E-
Cat, a device invented by plaintiff, Andrea Rossi, a purported chemical processing/production 
facility run by J. M. Chemical Products, Inc. or J.M. Products, Inc. (hereinafter JM), and related 
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piping, electrical equipment, utilities, etc. to support the two ventures.  The author believes that 
the purpose of the E-Cat was to sell steam, via Mr. Rossi’s company Leonardo Corp., to JM. 
 

Background, Observations, and Narrative 
 

 One claim, perhaps the primary claim, of Mr. Rossi’s invention, the E-Cat, is that it will 
produce many times more energy than it consumes.  The author’s understanding is that 
defendants Industrial Heat and IPH International, B.V. entered into a contractual arrangement 
with Mr. Rossi, based upon a hope that the E-Cat might, in fact, produce more energy than it 
consumed. 
 
 The author’s understanding is that the plaintiffs contend that the Report dated  
03/28/2016 by Dr. Ing. Fabio Penon is validation of the E-Cat’s performance.  The purpose of 
the author’s investigation is to determine if the E-Cat did, in fact, produce more energy than it 
consumed, as Mr. Penon reported.  The author has not been asked to form an opinion, nor has he 
formed an opinion on the physics of the reaction claimed by Dr. Rossi.   
 

Basic Thermodynamics 
 

 The author will discuss the basics of thermodynamics before he analyzes the claimed 
performance of the E-Cat. 
 
 There are two foundational laws of thermodynamics, the First, and the Second. 
 
 The engineering definition of the first law of thermodynamics, in Thermodynamics, by 
Kenneth Wark, states: “When a closed system is altered adiabatically [i.e. without heat transfer], 
the work is the same for all possible paths which connect the two given equilibrium states.” To 
put this into normal English, the first law of thermodynamics states that neither matter, nor 
energy, can be created or destroyed, they can only change form. 
 
 There are many forms of energy.  A few of them are chemical, electrical, mechanical, 
nuclear, thermal, electromagnetic, and so on.  Please see the picture below. 
 

Case 1:16-cv-21199-CMA   Document 262-8   Entered on FLSD Docket 04/18/2017   Page 3 of 33



 - 3 -  

 
 
 In theory, they are all interchangeable.  A ubiquitous example is a cell phone battery.  
When the phone is in use, the battery is using chemical energy to generate electrical energy.  
When the phone is charging, electrical energy is being converted into chemical energy.  These 
two conversions are very interchangeable. 
 
 In other instances, the interchangeability is somewhat limited.  Nuclear energy is 
generally a one-way street.  In a nuclear weapon, for example, the nuclear energy released by the 
explosion produces enormous amounts of thermal, mechanical, and electromagnetic energy.  In a 
nuclear power plant, the controlled decay of the isotopes produces enormous amounts of thermal 
energy to produce electrical power or propel a ship. 
 
 Dr. Wark defines the second law of thermodynamics thusly:  “The entropy of an isolated 
system always either increases or remains the same when the system changes from one 
equilibrium state to another.”  In other words, energy systems always “roll downhill” when left 
to themselves.  Thermal systems will always proceed from hot (higher energy) to cold (lower 
energy), left to themselves; they will never go from cold to hot unaided.  The human body does 
not generally become stronger, healthier, or more agile as one ages.  The author has personal 
experience with this. 
 
 Another fundamental definition is that of a BTU, or British Thermal Unit.  A BTU is the 
amount of heat required to raise (or lower) one pound of water one degree Fahrenheit. 
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 A wooden kitchen match contains about one BTU, to put things into perspective. 
  
 Let’s do a quick entropy example in a hypothetical, but realistic situation.  The picture 
below shows a conventional, coal fired steam power plant. 
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 A conventional steam power plant might have steam leaving the boiler at a pressure of 
2485.3 PSIG (Pounds per Square Inch, Gauge).  This is equivalent to 2500 PSIA (Pounds per 
Square Inch, Absolute).   
 
 Gauge pressure has the local atmospheric pressure as its base, normally 14.696 PSIA, at 
sea level.  Think Miami.  Absolute pressure has zero as its base.  Absolute pressure equals gauge 
pressure plus the local atmospheric pressure, and is used in most thermodynamic calculations.  
So in this example: 2485.3 + 14.7 = 2500.0 
 
 Please see the following picture for pressure and temperature comparisons. 
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 The leaving steam temperature of our hypothetical power plant might be 990° F.  This is 
equivalent to 1450° R (degrees Rankine), or absolute temperature. Our Fahrenheit temperature 
scale is based upon water freezing at 32° F and boiling at 212°F (at sea level pressure).   In our 
English measuring system, absolute zero is 0° Rankine.  To obtain degrees Rankine from 
Fahrenheit, one must add 460.  So, water freezes at 492° R. 
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 Now, in our hypothetical steam plant with superheated steam leaving the boiler at 2500 
PSIA, and 1450° R, the steam would have an entropy of 1.6966 BTU per pound per degree 
Rankine.  The enthalpy (heat content) of the steam is 1741.7 BTU per pound of steam. 
 
 The condenser of our power plant will operate in a deep vacuum, in order to maximize 
the work output and the thermal efficiency of the plant.  If the condenser operates at 0.6 PSIA, its 
condensing temperature will be 85° F (545° R), and the steam entering the condenser will have 
an entropy of 2.0218 BTU per pound per degree Rankine.  As the power plant converts the 
thermal energy of the fuel into thermal energy in the steam, into mechanical energy in the 
turbines, and then into electrical energy in the generator, the entropy of the system increases 
from 1.6966 to 2.0218.  This plant obeys the second law of thermodynamics, as do all legitimate 
power producing systems. 
 
 Remember that there are many losses in the system: the boiler shell as well as the steam 
lines give off heat to the environment, there are fluid friction losses in the steam and water piping 
systems and air and gas handling systems, there are combustion losses due to the inefficiencies in 
combustion and the exit gas temperature, there are mechanical and windage losses in the turbine 
and generator, there are electrical losses in the generator, wiring, and transformer.  All of these 
losses are irrecoverable and unavoidable.  Further, it takes a huge amount of internal power 
(pumps, fans, conveyors, etc.) to run a power plant, as well as the cost of running the pollution 
control systems.  Utilities spend enormous resources to reduce these losses and maximize the 
efficiencies of their plants, as well as minimizing the plant pollution. 
 
 The steam entering the condenser has a total enthalpy of 1098.6 BTU per pound, and an 
evaporation heat content of 1045.5 BTU per pound.  For each pound of steam that passes through 
the system, 696.2 BTU’s (1747.1 – 1098.6) are available to do work and thereby generate 
electricity. 
 
 The astute reader has observed that the steam still has a lot of energy left as it enters the 
condenser, 1045.5 BTU per pound to be exact.  Why can’t more power be extracted from that 
steam?  Because it is at almost no pressure, only 0.6 PSI above a perfect vacuum or zero 
pressure.  There is no pressure left to spin a turbine and do more work.  This heat MUST be 
rejected to the atmosphere.  That is the purpose of the condenser and the cooling tower. 
 
 The condenser is a heat exchanger which uses water from the cooling tower to remove 
the heat from the low pressure steam and convert it back to water (condensate), so it (the 
condensate) can be recycled through the plant over and over.  The cooling tower water loop 
pumps the water outside the plant to a cooling tower, where the water is cooled by ambient air 
passing over it.  This is where the waste heat from the plant is rejected.  The cooler water from 
the cooling tower then returns to the condenser to remove more heat from the low pressure steam 
in the condenser. 
 
 A crucial point that the reader must fully understand is that the rejected heat MUST GO 
SOMEWHERE.  It does not just simply vanish, rejected heat generated by indoor equipment 
must be rejected to the atmosphere by mechanical equipment.  This is true of any and every 
thermal plant.  The “air conditioner” which normally sits outside one’s house, is in reality only 
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the compressor and condenser section – the other parts, which are connected by a line set 
between the two, are inside the house.  The box outside the house is that part of the system which 
rejects the heat collected from inside the house to the ambient atmosphere. 
 
 Another thermodynamic concept that must be understood is that the boiling point of 
water (or any liquid) depends upon the pressure of the liquid.  At sea level conditions, water 
boils at 212° F.  At Leadville, CO, which is at an elevation of just over 10,000 feet (the local 
atmospheric pressure is about 10 PSIA, not 14.7 PSIA), water boils at about 192° F.  In a typical 
industrial boiler which operates at 150 PSIG (164.7 PSIA) the water boils at 366° F.  When a 
liquid is at its boiling point, it can exist as 100 % liquid, or 100 % vapor, or any fraction in 
between depending upon how much heat has been put into it at a given time.  The picture below 
shows this. 
 

 
 
 The units in the picture are metric, but the concept remains.  Also, saturation is a term of 
art used in the thermodynamic world.  It means that a fluid is saturated with heat.  In a closed 
pressure vessel, where liquid and vapor are in physical contact with each other, the fluid in the 
vessel (water in a boiler or refrigerant in an air conditioning system) can exist as 100 % water 
(the left portion of the blue line), 100% vapor (the right portion of the blue line), or any fraction 
in between (the green internal lines) depending upon how much heat has been put into the fluid 
at a particular time. 
 
 Another crucial issue regarding the red evaporation lines is that each point on the line 
represents the value of the energy (enthalpy) in the fluid at that point.  The bottom red line is at 
100° C which also happens to be the nominal fluid output temperature of the E-Cat.  
Furthermore, the saturation pressure for 100° C water is atmospheric pressure or 1 bar absolute.  
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A pressure level of one bar is equal to one atmosphere at standard sea level conditions (14.696 
PSIA English). 
 
 At the left, where the red line and the blue (saturated water) line intersect, the enthalpy is 
about 418 kJ/kg (kilo Joules per kilogram of water).  On the right side, where red and blue 
intersect, the enthalpy is about 2676 kJ/kg (I looked them up. I cannot actually interpolate that 
well).  The difference is 2258 kJ/kg.   This difference is the amount of heat it takes to convert a 
kg of water at 100° C to a kg of steam at 100° C, both at one bar pressure. 
 
 In English units, the enthalpy of saturated water is 180 BTU per pound at 212° F and 
atmospheric pressure, 14.696 PSIA.  The enthalpy of saturated steam at the same conditions is 
1150 BTU per pound.  Therefore, it takes 970 BTU’s per pound of fluid to convert water into 
steam. 
 
 It should be immediately obvious to the reader that it takes a great deal of energy to 
convert a kilogram or a pound of water into the equivalent amount of steam.  In fact, it takes over 
five times the energy to convert a pound of water to a pound of steam than it does to raise the 
temperature of water from the freezing to the boiling points. 
 
 Also, for any given fluid, the boiling temperature is dependent on the pressure the fluid is 
experiencing.  Again, where liquid and vapor are in physical contact with each other, the 
temperature - pressure relationship for a given fluid is fixed and immutable.  At a given pressure, 
the temperature of the fluid WILL be fixed by that relationship.  And at that fixed temperature 
and pressure, there can be 100 % liquid, 100 % vapor, or any fraction in between.  The horizontal 
red evaporation lines illustrate this concept. 
 
 Superheated steam (or any superheated vapor) is at a temperature above the saturation 
temperature for a given pressure.  Obviously, the fluid is 100 % vapor, and there is no liquid 
present.  Superheated steam is generated in a separate set of tubes which remove the steam from 
the liquid and then heat the steam to a temperature higher than the saturation temperature. 
 
 The author now begs the reader’s forgiveness for subjecting the reader to the previous six 
pages of thermodynamics.  However, a basic understanding of this subject is crucial if the reader 
is to understand the concepts which will be discussed below as they relate to the subject 
litigation. 
 

E-CAT MW1 Energy Plant Final Report 
 

 This report, dated 03/28/2016 by Dr. Ing. Fabio Penon is claimed to be the validation 
report of the E-Cat’s performance.  Penon is referred to as the Expert Responsible for Validation 
(ERV) in various documents, and will be referred to as such in this document, although the 
author expresses no opinion on whether Engineer Penon was the ERV as specified in the parties’ 
contractual documents. 
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 This author’s search of the internet reveals a prior relationship between Dr. Penon and 
Mr. Rossi.  If true, this author wonders how Dr. Penon could have been an objective, 
dispassionate third party verifier. 
 
 Defendants’ Third Amended Answer, Additional Defenses, Counterclaims and Third-
Party Claims identifies many issues regarding the test protocol, adherence to the original test 
plan, number of cells in service, and related issues.  Due to time constraints, this author will not 
address these issues in this report, but reserves the right to address them in the future. 
 
 In general, this author is not in this report discussing the E-Cat, per se.  First, he has not 
had a chance to inspect it, although he has viewed many photos of it.  Secondly, he has seen no 
documentation of the machine itself.  Again, the author reserves the right to address this in the 
future. 
 

Mr. Penon’s Data 
 

 The author has inspected Engineer Penon’s reports, and also summaries of Penon’s data 
in Excel spreadsheets titled, ROSSI_00001075 and ROSSI_00008579.   
 

 
 The picture just above is one of the pdf annexes of Penon’s report. 
 
 The Penon reports generally (with some variation) contain certain data.  The author 
understands that these data were provided to Industrial Heat as pdf files and not as Excel 
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spreadsheets.  The columns are not labeled as in an Excel spreadsheet, so each column will be 
referred to by its title.  The verbatim column descriptors shown below the title block will be 
reproduced for clarity. 
 
 The first four columns are the date and time columns.  These are unremarkable. 
 
 The entitled “days of functioning”, is the cumulative days counter.  This is also 
unremarkable. 
 
 The column entitled “average power supply (wh/h)”.  This would appear to be the 
average power supplied to the E-Cat.  (wh/h) is watt hours per hour, which equals watts.  Some 
months are in wh/h and others are in Kwh/h.  This difference in units is of no concern.  An 
interesting thing occurs starting in June, 2015.  If one takes the number in the column entitled 
“supplied energy wh/d” and divides it by 24, one gets the exact number in the “average power 
supply (wh/h)” column  to five digit precision. 
 
 The column entitled “supplied energy wh/d”.  This is apparently the daily energy 
supplied to the E-Cat.  If one takes the values in “average power supply” column and multiplies 
by 24, one obtains the almost exact value in the “supplied energy wh/d”.  Here is the problem.  
Instead of a value of 247,000 this column on Feb. 06, the author would expect to see a 
calculation here that would not result, in each entry, in a rounded number.  The report does not 
explain the calculation or estimation that Penon made to arrive at the reported number.  
Additionally, this is inconsistent with the Florida Power and Light records which casts further 
doubt on the data in Penon’s report. 
 
 The column entitled “tank water T max (Celsius)”.  This is the tank which feeds the E-
Cat cells.  It presumably is the large rectangular block in the center of Figure 2, on page 2/5 of 
Dr. Penon’s final report. Fig. 2 has an annotation pointing to this block titled “probe for water 
temperature measure”.  This is also unremarkable. 
 
 The column entitled “effective flowed water (kg/d)”, is the total mass of water transited 
during the test period.  The pictures of the flow meter shows that it reads in m3, or cubic meters.  
This author wonders if the data logger converted cubic meters to kilograms or is it done in the 
spreadsheet.  This author has the same concern with this column as with the column entitled 
“supplied energy wh/d” regarding the cell contents, i.e., seeing a rounded number in each cell as 
opposed to seeing a formula in each cell, or an explanation in the report as to how this number 
was calculated.  In the vast majority of the cases, this cell content was 36000, not 35837, or 
36714, but 36000 exactly.  27000 and 29000 were well represented also.  This is undoubtedly the 
most uniform data collection which this author has seen in his forty plus years of engineering.  
There is no reason or need to round data to the nearest 1000 in a report like this.  In fact, one 
needs to use the “Round” function in a spreadsheet to get numbers to display like this.  This 
author has more comments on the water meter later in the report. 
 
 The column entitled “reduced flowed water (kg/d)” is described at the bottom of page 3 
of the ERV report.  “Measurement uncertainties have been present during the test.  To take this 
into account the total mass of water transited during the test period has been reduced by 10%.”  
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This column is simply 90% of the “effective flowed water (kg/d)” column.  This author has the 
same concern with this column as with the “supplied energy wh/d” column regarding the cell 
contents, i.e., seeing a number in each cell as opposed to seeing a formula. 
 
 The column entitled “steam T min (Celsius)” is the measured temperature of the fluid 
leaving the E-Cat (This author has used fluid instead of steam intentionally.  This will be 
discussed later in the report).  The numbers themselves are unremarkable.  What they actually 
represent is a different matter. 
 
 The column entitled “steam pressure” is the measured pressure of the fluid leaving the E-
Cat (This author has used fluid instead of steam intentionally.  This will be discussed later in the 
report).  The numbers themselves are unremarkable.  What they actually represent is a different 
matter.  Every cell under steam pressure is “0” in the entire spread sheet. 
 
 The steam pressure in the “steam pressure” column is uniformly reported as “0.0” (bar).  
0.0 bar is 0.0 atmospheres absolute.  The way the data are presented the E-Cat is reported as 
operating in a perfect vacuum.  If the ERV meant 1 atmosphere, the column should have been 
labeled “1 bar” or 0.0 (barg), (barg being bar – gauge).  Another very serious data anomaly is 
that the steam temperatures are almost all reported as being over 100° C.  The saturation 
temperature of water/ steam at atmospheric pressure is 100.0° C.   
 
 The column entitled “produced energy (wh)” is represented as being the energy produced 
by the E-Cat.  The same comments about numbers in the cells versus formulas generally hold 
true for this column.   
  
 The “produced energy” numbers should have been generated and provided by a 
calibrated energy measuring device (to include steam flow, steam quality, temperature, and 
pressure) in the outlet of the E-Cat.  However, there never was an energy measuring device in the 
outlet of the E-Cat, as shall be discussed in depth later in this report.  Instead, the report raises 
suspicion that COP numbers (more on these later also) were not properly calculated, and the 
produced energy numbers may have been “back calculated”. 
 
 With respect to the column entitled “COP”, based on the above discussion, these numbers 
do not appear to have been properly calculated.  If an appropriate energy measuring device had 
been installed in the outlet of the E-Cat, the “produced energy” column would be a tabulation of 
those actual readings.  This value would then be divided by the “supplied energy wh/d” column, 
the actual supplied energy, to get the “COP”.  Which gets us to COP. 
 
 COP stands for Coefficient of Performance.  It is a term which is used in the air 
conditioning and heat pump industry, not the steam producing and power generation industries.  
The most general definition of air conditioning and refrigeration is removing heat from a place 
where it is not wanted and rejecting it to a place where it will dissipate to the environment.  The 
COP is a measure of how much work it takes to move a given amount of heat from point A to 
point B.  The more efficient an air conditioner is, the higher its COP will be because it takes less 
work to move the heat from inside to outside.  To use “COP” as a measure of the efficiency of a 
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heat producing device (the E-Cat), as opposed to a work absorbing device (an air conditioner), is 
a misapplication of the term.  
 
 In summary, it is this author’s professional opinion that the entire ERV spreadsheet is not 
a valid means to tabulate and compute the performance of the E-Cat.  Its data are suspect and the 
methodology is not explained in enough detail to render the results valid, standing alone. 
 

Test Instrumentation 
 

 The E-Cat test setup is briefly described by the ERV on pages 1, 2, and the top of 3.  
Figure 2 on page 2 purports to be a schematic of the test setup.  With this setup, in the author’s  
opinion it is not possible to accurately measure the output of the E-Cat. 
 
 The American Society of Mechanical Engineers (ASME), of which this author is a 
member, produces many Performance Test Codes for boilers and many other types of equipment.  
In the course of running one of these tests, numerous parameters which are delineated in the 
codes are carefully measured, one of which is the steam flow from the boiler.  The steam flow, as 
well as its temperature, pressure, and quality in a saturated steam system are critical parameters 
to accurately measure and determine the actual BTU’s per hour (BTUH) which the boiler is 
producing.  Without knowing this, it is impossible to measure the performance and efficiency of 
the boiler. 
 
 The E-Cat is a boiler, albeit of unconventional design.  Since it is a boiler, its efficiency 
can only be accurately measured by accurately determining its actual flow out of the unit, as well 
as its temperature, pressure, and steam quality, among other things.  Steam quality is the 
percentage of steam in a given flow.  A steam quality of 100% means that there is 100% steam in 
the boiler output and no moisture.  A steam quality of 75% means that there is 75% steam and 
25% moisture in the boiler output.  Please remember that at a given temperature and pressure, 
there can be 100% liquid, 100% vapor, or any fraction in between, as was explained above. 
 
 By only measuring the temperature and pressure of the fluid leaving the boiler, there is 
absolutely no way of knowing how much fluid is flowing, and what the steam quality is.  The E-
Cat could have been producing 100% hot water, or 100 % steam, and no one would know the 
difference based upon the installed instruments. 
 
 It is this author’s understanding that the E-Cat output line goes to an enclosed space 
which is or was occupied by JM Chemicals, or JM Products, or a similarly named entity.  The 
return line from the enclosure to the E-Cat has a flowmeter installed in it.  By any normal 
engineering standard, the flowmeter in the return line is measuring an input to the E-Cat.  There 
is no way that this can be considered an output.1  It is unknown what happens to the fluid inside 
the JM Products enclosure.  Is it heated?  Is it cooled?  Is part of it drained off?  Are city water or 
other substances added to the flow stream? 
 

                                                 
1 Even if the flowmeter had been installed in the proper location, this author has serious concerns about the 

flowmeter’s suitability for its stated purpose. 
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 On page 3 of the ERV report, he states, “The measurement equipment has been placed 
and operates in a manner that is not necessary to study the client’s use of the energy produced or 
even inquire about such use.”  This is not correct. 
 
 Back to thermodynamics, briefly.  The reader should recall that a pound of 100% quality 
steam at 212° at atmospheric pressure contains more than five times the heat that the same pound 
of water (which is also 0% quality steam) contains at that temperature and pressure. 
 
 The point is that the E-Cat “system” could just as easily have been flowing water as 
steam.  With the installed instrumentation, there is absolutely no way of knowing.  Determining 
and establishing the whether the system was flowing steam would have been easy to do, if the 
person establishing the test plan was interested in knowing that data.  If the E-Cat was in fact 
flowing water, and the output was not measured, but rather was only calculated, based on the 
assumption that the flow was steam, the calculated (not the actual) E-Cat thermal output would 
be exaggerated by at least a factor of five.   
 
On page 4 of the ERV’s report, is the equation: 
 
Ep = 0.9x λ x Mw 
Ep  is the total energy produced in the steam as shown on page 3, section 2.1 
λ is the heat of vaporization (the heat it takes to boil water at a constant temperature) 
Mw is the mass of water vaporized during the whole test, coming from the tank 
 
 The huge and unverified assumption built into this equation is that the flow out of the E-
Cat is 100% quality steam.  This equation, while technically correct, is not valid if the system is 
flowing water not steam.  Again, there is absolutely no way of knowing exactly what is exiting 
the E-Cat. 
 
 Mr. Joe Murray addressed some of his concerns to the ERV concerning the flow meter.  
This author shares Mr. Murray’s concerns and would like to see the ERV’s responses.  This 
author also shares the other concerns Mr. Murray has about the other issues in his letter, to wit: 
2. The consistency of the reported flow rate statistics, 3. The number of reactor units in operation 
varied substantially over time, 4. System alteration on the night of February 16 or the morning of 
February 17, and 5. The flow of steam through the pipe to J. M. Products.  This author reserves 
the right to address these issues at a later date. 
 
 It is this author’s professional opinion that the E-Cat test setup was not properly 
instrumented and did not measure the E-Cat’s actual output. 
  

E-Cat Heat Rejection 
 

 For the sake of discussion (but not agreement, just to be clear), let us assume that the E-
Cat produced all the heat that the ERV says it did, and that it was 100% quality steam.  During 
the test period, the average assumed output from the E-Cat was about 790 KW. 
 
E-Cat Output  = (790 KW) x (3413 BTUH / KW) 
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    2,696,270 BTUH 
 
E-Cat Output  = (2,696,270 BTUH) ÷ (33,465 Boiler HP / BTUH) 
    80.57 BoHP 
 
Crosschecking: 
 
E-Cat Output  = (790 KW) x (1 BoHP / 9.803 KW) 
    80.59 BoHP 
 
An 80 boiler horsepower (BoHP) boiler is a small commercial boiler.  For illustration, below is a 
generic picture of a very common Cleaver Brooks steam boiler of this type. 
 

 
 
 This conventional boiler does not appear to be greatly different in size than the E-Cat. 
 
 The E-Cat is putting approximately 2,700,000 BTU’s into the JP enclosure every hour.  
What happens to this heat?  Please remember that the first law of thermodynamics states that 
neither matter, nor energy, can be created or destroyed, they can only change form. 
 
 If JMP was actually performing any processing, they would have taken the steam, used it 
to heat some materials to create or enhance a chemical reaction, or to heat materials to kill 
biologicals, or whatever other productive use would require 212° F (100° C) heat.  The product 
stream would then have to be cooled for further processing, packaging, shipping, etc.  In other 
words, all of the heat that entered the product stream would leave the product stream, either by 
air cooling, or by some sort of heat exchanger. 
 

Case 1:16-cv-21199-CMA   Document 262-8   Entered on FLSD Docket 04/18/2017   Page 16 of
 33



 - 16 -  

 To illustrate, if one boils water (212° F) to make sweet tea and leaves the hot tea sitting 
on the counter, what happens to it?  Does it naturally get hotter or does it eventually cool down 
to room temperature?  We all know that it cools to room temperature eventually, even though it 
may take a while. 
 
 In an industrial process, the product cooling is accelerated by the use of heat exchangers 
or fans, or some other mechanical means of cooling.  This is done to maximize the production 
rate and minimize the space required to do so. 
 
 In the issue at hand, let us first assume that air is used to cool the product stream.  Please 
keep in mind that 2,700,000 BTU’s enters the product stream every hour of every day of the test 
period (24/7).  This same 2,700,000 BTU’s per hour then leaves the product stream and has to be 
rejected to the environment. 
 
 Mr. Murray has produced some simulation videos purporting to show what happens to 
the temperature of the entire facility if one assumes (or contends) that the rejected heat was left 
to naturally dissipate in due course.  This author has not verified Murray’s numerical analysis, 
but only viewed the videos, and therefore reserves the right to verify Mr. Murray’s calculations 
and analysis regarding this.  The Murray videos show a very marked temperature rise in the 
space, with temperatures approaching 373° K (absolute temperature), which is 100° C, which is 
212° F.  This is warm, even for Miami.   
 
 If the unit were generating the amount of heat that Penon claims, and that heat had been 
left to naturally dissipate, no human could have worked, or even survived, for long in the space.  
Obviously, this temperature rise in the space never happened. 
 
 Alternatively, JMP could have used a roof-mounted fan to remove all rejected heat.  Fan 
sizing is: 
 
CFM = Cubic Feet of air per Minute 
c = Specific heat of air in BTU per pound of air per °F (BTU / Lb. °F) = 0.24 
ΔT = Temperature difference of the air, in this case 130° F - 80° F 
ρ =  Average density of the air in pounds per cubic foot = 14.3 
 
CFM =  (2,700,000) x  (1 / c) x (1 / 60) x (1 / 130 – 80) x ρ 
   = (2,700,000) x (1 / 0.24) x (1 / 60) x (1 / 50) x 14.3  
   = 53,625 CFM 
 
 A roof mounted fan to move this much air would have a blade diameter of about 54”, a 
10 HP motor, would have dimensions of about 60” square and about 48” high, and would look 
something like the next picture. 
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 If most of the 2,700,000 BTUH were rejected to cooling water through a heat exchanger 
of some sort, the best way to remove the heat would be a cooling tower.  Cooling towers are 
sized in tons of refrigeration or cooling.  This refers to a ton of ice melting in a 24 hour period, 
not the weight of the equipment.  A ton of cooling equals 12,000 BTUH. 
 
Tons of cooling =  (2,700,000 BTUH) ÷ (12,000 BTUH / Ton) 
Tons of cooling =  225 T 
 
A cooling tower of this size would be about 12’ x 12’ x 12’ and would look something like this. 
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The author has examined photographs of the site at 7861 NW 46th Street, Doral, FL, as well as 
aerial photos (below), and has spoken to Mr. Joe Murray, who inspected portions of the facility 
in February 2016.  The author has seen no evidence that the plant contained any equipment 
resembling large rooftop ventilators or cooling towers.  Aerial photos of the property are below: 

  
 
The author has seen no evidence of cooling towers.  There are some squares on the roof which 
may be roof-top ventilators.  Let’s look inside the building. 
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 Only the first interior picture shows anything in the ceiling.  Since the rectangular 
opening is light, it could be a skylight or a natural (no fan) ventilation opening.  A powered roof 
fan with a cap (a necessity in Miami) would not let any light through.  The other photos show no 
openings in the ceiling. 
 
 The last interior photo, showing the dark grey partition with the white door is very 
interesting.  As mentioned, no openings can be seen in the ceiling.  Other than the small items 
along the left wall, there are also no visible pipes, pipe racks, pipe drops, conduits, cable trays, 
transformers, switchgear, motor control centers, storage racks, or any other items which one 
normally associates with a manufacturing facility, even a small one. 
 
 Is there any place else in the facility where 2,700,000 BTUH can be rejected?  Another 
possibility might be to use city water to absorb the rejected heat.  This author has analyzed the 
Miami-Dade water bills for the subject property and has determined that during the validation 
period, the facility used about 40,000 gallons of water.  This is about 4.6 gallons per hour.  For 
this discussion, assume that all the water was used for heat rejection, none was used for domestic 
purposes. 
 
Assume: a 50° inlet water temperature, 130° water outlet temperature (sewer temperature 

restriction) 
Flow is 5 gallons per hour. 
Water density is 8.34 pounds per gallon. 
Specific heat of water is 1 BTU per pound per degree. 
Q is engineering shorthand for heat absorbed by the city water. 
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The formula is :  Q = (gallons per hour) x density x temperature difference x specific heat 
     (5) x (8.34) x (130° F – 50° F) x 1.0 
 
Heat absorbed by water = 3336 BTU per hour. 
 
 How much water under the same conditions would it take to absorb 2,700,000 BTU?  
Working the above equation backwards, it would take 4047 gallons of water per hour, or 67.5 
gallons per minute to absorb this amount of rejected heat. 
 
City water was not used for heat rejection.      
 
Where did the rejected heat go? 
 
Air cooling – no. 
 
Cooling tower – no. 
 
City water – no. 
 
There are now but two alternatives left. 
 
The heat just vanished. – no.  The first law of thermodynamics prohibits this. 
 
or 
 
It never existed. 
 
 It is this author’s professional opinion that the E-Cat never produced the energy which 
was claimed for it.  This energy had to be rejected somewhere, and this analysis has shown, by 
the process of elimination, that the claimed energy never existed. 
 

Conclusions 
 

 Based on the preceding and my more than forty years’ experience as a professional 
engineer engaged in facility and utility engineering and operations, it is within a reasonable 
degree of engineering certainty that I conclude the following: 
 

1. The Penon reports, standing alone, are not valid to tabulate and compute the performance 
of the E-Cat.  The data are suspect and the methodology is not explained. 
 

2. The E-Cat test setup was not properly instrumented and there was no measurement of the 
E-Cat’s actual output. 
 

3. The E-Cat never produced the energy which was claimed for it.  This energy had to be 
rejected somewhere, and this analysis has shown, by the process of elimination, that the 
claimed energy never existed. 
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III. FACTS AND DATA CONSIDERED 

 In forming the opinions expressed in this report, I have relied on my education and 

experience as described in my curriculum vitae attached hereto as Exhibit A.  In addition, I 

received and considered the documents and information identified in Exhibit B hereto. 

IV. EXHIBITS THAT SUMMARIZE OR SUPPORT OPINIONS 

 I have not prepared any exhibits to summarize or support my opinion, other than as 

incorporated in the text of Section II above.  I reserve the right to prepare exhibits in connection 

with my anticipated testimony at trial, after the completion of discovery. 

V. QUALIFICATIONS 

 A summary of my qualifications is provided in the CV attached as Exhibit A, which 

includes a list of all publications I have authored in the previous 10 years. 

VI. EXPERT WITNESS EXPERIENCE 

 Since January 2012, I have testified as an expert at trial or deposition in the following 

matters: 

1. I provided my expert opinion in Jerew v. Rhodes Heating, Case No. 11-CV-0876, in 

the County Court for Marion County, Ohio, and testified at trial in December 2012. 

2. I provided my expert opinion in Akron Fairlawn Properties v. Edgell Plumbing, Case 

No. 2012-09-5199, in the Court of Common Pleas for Summit County, Ohio, and 

testified at deposition and trial in October 2013. 

3. I provided my expert opinion in Richmond v. Sears Roebuck, et al., Case No. 12-CV- 

010718, in the Court of Common Pleas for Franklin County, Ohio, and testified at 

deposition in December 2013. 
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4. I provided my expert opinion in Young v. First Energy, Case No. 2013-CI-0408, in 

the Court of Common Pleas for Coshocton County, Ohio, and testified at deposition 

in April2015. 

VII. COMPENSATION 

I am being compensated for my work in these proceedings at a rate of $275.00 per hour, 

except that y rate for deposition and trial testimony is $375.00 per hour. My compensation is not 

dependent on the opinions rendered or the outcome of this proceeding. 

By: 

Rick A. Smith Date 
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 Respectfully submitted, 
 
/s/ Christopher R.J. Pace 
Christopher R.J. Pace 
cpace@jonesday.com 
Florida Bar No. 721166 
Christopher M. Lomax 
clomax@jonesday.com 
Florida Bar No. 56220 
Christina T. Mastrucci 
cmastrucci@jonesday.com 
Florida Bar No. 113013 
Erika S. Handelson 
ehandelson@jonesday.com 
Florida Bar No. 91133 
Michael A. Maugans 
mmaugans@jonesday.com 
Florida Bar No. 107531 
JONES DAY 
600 Brickell Avenue 
Brickell World Plaza 
Suite 3300 
Miami, FL 33131 
Tel: 305-714-9700 
Fax: 305-714-9799 
Counsel for Defendants/Counter-Plaintiffs 
Third Party-Plaintiffs 
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 I HEREBY CERTIFY that a true and correct copy of the foregoing was served by e-mail 

on counsel of record this 30th day of January, 2017. 

 /s/ Erika S. Handelson 
Erika S. Handelson 
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John W. Annesser, Esq.  
Brian Chaiken 
Paul D. Turner 
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PERLMAN, BAJANDAS, YEVOLI & 
ALBRIGHT, P.L. 
283 Catalonia Avenue, Suite 200 
Coral Gables, FL 33134 
Tel.: (305) 377-0086 
Fax: (305) 377-0781 
jannesser@pbyalaw.com 
bchaiken@pbyalaw.com 
pturner@pbyalaw.com 
pevans@pbyalaw.com 
Counsel for Plaintiffs 
 
Fernando S. Aran  
ARAN, CORREA & GUARCH, P.A. 
255 University Drive 
Coral Gables, FL 33134-6732 
Tel.: (305) 665-3400 
Fax: (305) 665-2250 
faran@acg-law.com 
Counsel for JM Products, Inc., Henry Johnson and James Bass 
 
Rodolfo Nuñez 
RODOLFO NUNEZ, P.A. 
255 University Drive 
Coral Gables, Florida 33134 
Tel: (305) 665-3400 
Fax: (305) 665-2250 
rnunez@acg-law.com 
Counsel for United States Quantum Leap, LLC and Fulvio Fabiani 
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01 Feb 2016 

RICK A. SMITH, P.E. 

 

 PROFESSIONAL EXPERIENCE 

 

JUN 1988 - PRESENT  APPLIED THERMAL ENGINEERING, INC. 
Principal of this specialty engineering firm whose forté is identifying and solving complex, intractable 

problems; industrial power plant engineering; utility generation and distribution; cogeneration; energy 

conservation and recovery; industrial process improvement; project design and management; forensic 

engineering and expert witness in the above specialties.  Boiler, air conditioning, and pump instructor.    

Worked as a relief utility operator at a local R&D facility whose equipment includes two 750 HP, 250 

PSIG boilers, an ammonia and a carbon dioxide refrigeration system. 

 

Clients (direct or immediate sub) include: 

● ALCON ● Honda America Mfg. ● Spirax Sarco 

● Anheuser - Busch ● Johnson Controls ● State of Arkansas 

● ARCCA, Inc. ● Level 3 Communications ● State of Ohio 

● ATT ● Mead Paper ● Strategic Value Solutions 

● Cargill, Inc. ● Nestlé ● The Ohio State University 

● Climax Molybdenum ● NIBCO ● Thomson Consumer Elec. (RCA) 

● Ford Motor Company ● Owens - Corning Fiberglass ● US Dept. of Justice, BOP 

● General Motors ● PPG Industries ● Volcanic Heater 

● Georgia Pacific ● RIB USCost ● Numerous law firms internationally 

● Graphic Packaging Int’l. ● Ross Laboratories ● Numerous smaller companies 

 

Please see last page for representative projects. 

 

OCT 1983 - JUN 1988 THE OHIO STATE UNIVERSITY 
Senior Mechanical Engineer: 

 Successfully managed a $7,000,000 steam line expansion project which encompassed 30,000 feet of 

superheated steam and condensate lines, several major road crossings, a river bridge crossing, and 15 

building tie-ins / system upgrades, all on a crowded urban campus.  Project management entailed: 

 Oversight of consulting engineers. 

 Review and approval of all plans, specifications, and change orders. 

 Coordination and liaison with all affected University departments. 

 Installation coordination and oversight. 

 Resolving conflicts between this and other ongoing projects. 

 Minimization of disruption to all University operations. 

 Spearheaded a $2,300,000 cogeneration project in McCracken Power Plant.  Authored the feasibility 

study which withstood a peer review by outside consultants; overcame significant technical and 

political hurdles; supervised design, specification, procurement, and installation of the 3125 KW non-

condensing turbine generator, and all associated piping and auxiliary equipment. 

 Assisted in the completion and startup of a 125,000 pound per hour coal fired boiler and its associated 

flue gas scrubber system. 

 Assisted in the preliminary needs assessment and scope of work development for a medical waste 

incinerator. 

 Earned the Mechanical Engineering Advanced Professional Degree. 

7400 Brown Road 
Ostrander, OH  43061 

(740) 666-4872 

7400 Brown Road 
Ostrander, OH  43061 

(740) 666-4872 
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NOV 1981 - JUN 1983 CUMMINS ENGINE COMPANY 
Facilities project manager for maintenance and engineering at five large buildings.  Provided 

engineering services for an additional twenty-five buildings, totaling over 1,000,000 square feet. 

Major accomplishments: 

 Converted three boilers to dual fuel capability to minimize fuel costs. 

 Analyzed major electric accounts.  Through a transformer purchase, brought a major facility into a 

lower rate structure, saving thousands of dollars annually. 

 

JUN 1979 - OCT 1981  ALUMINUM CO. OF AMERICA 
Mechanical engineer in charge of energy conservation for a large aluminum extrusion plant.  Provided 

engineering services for the boiler house and billet annealing furnaces. 

Major Accomplishments: 

 Initiated closing the doors of the homogenizing furnaces between loads to conserve energy and reduce 

furnace turnaround time.  Zero cost, very large annual savings. 

 Discovered and engineered a heat recovery project for an aluminum chip dryer. 

 Designed and built a new boiler ash handling facility.  Performed major equipment enhancements. 

 Analyzed the condensate return system in search of a solution to a vexing problem only to find that 

the difficulty was caused by a faulty control valve diaphragm. 

 

JUL 1977 - MAY 1979 PURDUE UNIVERSITY 
Project engineering including design and installation of retrofit HVAC systems on campus. 

 

JUL 1976 - JUL 1977 ARMOUR - DIAL, INC. 
Project engineer, then maintenance supervisor at a large soap manufacturing plant. 

 

 LICENSES 

PROFESSIONAL ENGINEER: Ohio STATIONARY ENGINEER, 3rd CLASS: Ohio 

UNIVERSAL REFRIGERATION TECHNICIAN: USEPA 

STEAM SYSTEM SPECIALIST: USDOE 

QUALIFIED AS AN EXPERT IN U.S. AND CANADIAN COURTS 

 

 MILITARY SERVICE 

OCT 1968 - AUG 1972 UNITED STATES MARINE CORPS 

Parris Island - 1968.  Completed Officer’s Candidate School at Quantico in 1969.  Volunteered for and 

actively participated in Viet Nam as an artillery forward observer. 
 

EDUCATION 

 OHIO STATE UNIVERSITY: Mech. Engineering Professional Degree, 1988. 

 PURDUE UNIVERSITY: BSME, 1976.  Member - Pi Tau Sigma. 
 

PROFESSIONAL AFFILIATIONS 

MEMBER - American Society of Mechanical Engineers 
 

PUBLIC SERVICE WORK 

MEMBER - Columbus District Heating Task Force, 1984 - 1986 

MEMBER & PAST COMMANDER - American Legion Post #115, Delaware, OH 
 

COMPUTER EXPERTISE 

Proficient in all Microsoft Office applications as well as AutoCAD.  Have received extensive training in 

the use and integration of all these products.  Can learn any other package as required.  
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REPRESENTATIVE ENGINEERING PROJECTS 

 Corrected excessive gas consumption in an asphalt drying plant. 

 Performed a gas line capacity and cathodic protection study for a glass blowing plant. 

 Performed boiler house, steam, and condensate studies at various plants. 

 Performed engineering design reviews and assisted with depreciation studies. 

 Performed project engineering for an energy center upgrade. 

 Performed cogeneration studies for a major university and a major auto manufacturer. 

 Wrote standard air compressor specifications for a major food products company. 

 Designed a steam reducing station for a large paper drying machine. 

 Resolved HVAC problems in a paper mill machine room air conditioning system. 

 Performed a cooling tower study for a large brewery. 

 Re-engineered the heating system for a bottle washing tank at a large brewery. 

 Confirmed the sizing of refrigerant and steam piping. 

 Walked down and re-drew the chilled water piping at a large auto assembly facility. 

 Walked down and re-drew the ammonia PID's for a large food R&D facility. 

 Performed a compressed air study at a large steel mill. 

 Performed a cooling study for a large natural gas pipeline compressor. 

 Performed a boiler safety audit at a large food R&D facility. 

 Perform Coast Guard / ASME design review and certification for thermal fluid heater manufacturers.  

Developed a complex, interactive Excel based program to perform the calculations. 

 Have assisted in value engineering studies for the VA and the City of New York. 

TRAINING EXPERIENCE 

 Have taught hundreds of boiler, HVAC, and pump classes for American Trainco, Applied Thermal 

Engineering, Lewellyn, NTT, and Versa-Tech in the US, Canada, and the Caribbean. 

 University of Wisconsin - Engineering Extension, Industrial Boiler Controls Course Presenter. 

 Taught ME 625, a dual level course in Power Plant Engineering, while at Ohio State University. 

REPRESENTATIVE FORENSIC / EXPERT WITNESS PROJECTS 

 Steam line failures and explosions. 

 Pressure vessel explosions. 

 Boiler explosions, both fire side and water side. 

 Boiler failures – non explosion. 

 Pump and valve failure analysis. 

 Coal supply issues. 

 Cogeneration system failure. 

 Atmosphere oven explosions. 

 Carbon monoxide accidents and fatalities. 

 Water meter failure. 

 HVAC compressor failures. 

 Hydro testing explosion. 

 Large diesel engine cooling system failure. 

 Boiler refractory failures. 

 Investigate cooling tower freeze failure. 

 Hot water burns / scalds. 

PUBLISHED ARTICLES 

 “Winter Storm Warning, NBBI Bulletin, Winter 2012, Volume 67, Number 1. 

 “75-Ton Bottle Rocket Case Study”, NBBI Bulletin, Fall 2012, Volume 67, Number 3. 
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EXHIBIT B 
 

1. The Complaint and all exhibits thereto [D.E. 1] 
 

2. The Third Amended Answer, Additional Defenses, Counterclaims and Third-Party 
claims, and all exhibits thereto [D.E. 78] 
 

3. The E-Cat MW1 Energy Plant in Miami Tests Plan, IH-00011128 
 

4. Initial Queries for M. Eng. Fabio Penon as to Measurements of 1MW Plant, IH-00011086 
 

5. Documents produced in response to subpoena served on Florida Power & Light 
Company, INDUSTRIALHEAT_FPL000004-000067 
 

6. Documents produced in response to subpoena served on Miami-Dade Water and Sewer, 
INDUSTRIALHEAT_MDWS-0001-0049 
 

7. The E-Cat MW1 Energy Plant in Miami Energy Multiple Evaluation Final Report by 
Fabio Penon, IH-00079630-79658 
 

8. Fulvio Fabiani’s Electric Data, produced in discovery by Fulvio Fabiani on or about 
January 13, 2017 on an unlabeled flash drive. 
 

9. Fulvio Fabiani’s Thermal Data, produced in discovery by Fulvio Fabiani on or about 
January 13, 2017 on an unlabeled flash drive. 
 

10. Fulvio Fabiani’s MW1-USA System Absorption Data (translated to English) 
 

11. A video and photo of the flow meter time lapse conducted by Joseph Murray 
 

12. Videos of the heat simulation conducted by Joe Murray 
 

13. Photos taken by Joseph Murray at the Doral Location 
 

14. Joseph Murray’s October 31, 2016 Power Analysis  
 

15. Photos taken in December 2014 at the Triangle Drive Facility, produced by Defendants in 
discovery as part of the three terabyte hard drive (Folder: 3 Triangle Drive>2014-
12>Images) 
 

16. Photos of the E-Cat and related equipment taken by Andrea Rossi, produced in discovery 
by Andrea Rossi on a thumb drive labeled 00000002. 
 

17. Rossi’s Testing Data, produced in discovery by Andrea Rossi in native format as 
ROSSI_00001075, ROSSI_00008579. 
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18. Industrial Heat spreadsheets summarizing data collected from Florida Power and Light  
 

19. Industrial Heat spreadsheet summarizing the data from Penon’s final report  
 

20. Telephone interviews with Joseph Murray 
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From: 
Sent: 
To: 
Cc: 

Subject: 

Andrea Rossi <ar.123@mail.com> 
Thursday, February 19, 2015 12:01 AM 
Tom Darden 
fabiopenon@iol.it; jvaughn@industrialheat.co; 
tdameron@industrialheat.co 
Re: Tests plan 

Thank you Tom: your congratulations are very important for us. 
Warmest Regards, 
Andrea. 
p.s. I am in the plant (it's midnight by the plant, how romantic!) and all is going on well. Tomorrow 
Industrial heat will supply the first MW to JM. 

Sent: Thursday, February 19, 2015 at 4:20AM 
From: "Tom Darden" <tdarden@industrialheat.co> 
To: "Andrea Rossi" <ar.123@mail.com> 
Cc: fabiopenon@iol. it, jvaughn@industrialheat.co, tdameron@industrialheat. co 
Subject: Re: Tests plan 

on the This demonstration will have a great in about a month when we have 
the visitor from overseas! 

Tom Darden 
919 522 4095 m 

From: Andrea Rossi 
Sent: Wednesday, February 18, 2015 8:36 PM 
To: Tom Darden 
Cc: fabiopenon@iol.it; jvaughn@industrialheat.co; tdameron@industrialheat.co 
Subject: Re: Tests plan 

Hi Tom! 
Ing. Penon is gone, the plant has been started, We are slowly increasing the temperature, will 
arrive at full regime tomorrow. 
Fulvia and I are here in the plant right now. 
So far so good. 
Since Ing. Penon is now embarking on an airoplane and cannot answer to you, I can answer to your 
email on the base of the work made during his permanence here in the last three days. 
The temperature in the steam pipe, as you correctly remember, is taken in two positions by means 
of two thermocouples that have been brought and positioned today by Ing. Penon. Also the 
temperature of the water in the tank inside the container to feed the pumps is measured by two 
thermocouples brought and installed under the direction of Ing. Penon. Also the pressure of the 
steam is measured with two instruments brought by Ing. Penon. 
All those instruments for the measurement of temperature of the steam, of the pressure of the 
steam and of temperature of the water in the water tank inside the container are connected with 
the computer of property of Ing. Penon, that he brought here and registers the data 24 hours per 
day, as well as with the control system of ours. Obviously Penon will consider for his calculations 
only the data registered by his computer, but we can compare the data that he will find with the 
data that we will find. 
I think now he is embarking on the airoplane (I left him at the airport at 7 p.m.), suppose he will 
be able to answer you tomorrow. 
He reads in copy this message of mine. 
Warmest Regards to all, 
Andrea 

HIGHLY CONFIDENTIAL - ATTORNEYS' EYES ONLY IH-00019121 
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Sent: Thursday, February 19, 2015 at 2:03AM 
From: "Tom Darden" <tdarden@industrialheat.co> 
To: fabiopenon@iol.it 
Cc: ar.123@mail.com, jvaughn@industrialheat.co, tdameron@industrialheat.co 
Subject: Re: Tests plan 

Let's make sure there is more than one way to measure the rAmrlAr::>TI 

were two or more Ferrara and there were ones when 
recall "nnrpr•rrll there 
Thanks. 

Tom Darden 
919 522 4095 m 

From: fabiopenon@iol.it 
Sent: Wednesday, February 18, 2015 4:59 PM 
To: tdarden@industrialheat.co 
Reply To: fabiopenon@iol.it 
Cc: ar.123@mail.com; jvaughn@industrialheat.co; tdameron@industrialheat.co 
Subject: R: Re: Tests plan 

Dear Mr Darden, 

Please find the following answers to your last email: 

1. In the scope of proposal by myself prepared at the request of Dr. 
Rossi for the safety certification of the E-Cat plant MW1 by Bureau 
Veritas, that I mention in the test protocol proposal PC 1503 ed. 0, is 
necessary the definition of the technical specification of the system. 

The technical specification shows technical characteristics of the plant. 

They will be defined according to the results that I will have found during and after the 
tests that I am performing as the ERV . 

2. About the evidence that it is impossible to have a steam pipe that is 
partially filled with water and partially filled with 103 Celsius 
degrees steam, I believe the best answer is that the probe is placed at 
the outlet of the steam at the bottom of the steam pipe section. 

If in this part of the pipe the steam temperature is close to or more than 103 o C, at 
room pressure, there is only superheated steam and the water cannot be present at 
that point. 

If we move away from the exit point, it is possible the formation of small amounts of 
water, which will be collected in the collector, but which, in my opinion, does not affect 
the calculation of the multiple energy produced inside the plant. 

HIGHLY CONFIDENTIAL - ATTORNEYS' EYES ONLY IH-00019122 
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Sincerely 

Fabio Penon 

----Messaggio originale---
Da: tdarden@industrialheat.co 
Data: 18/02/2015 18.07 
A: <fabiopenon@iol.it> 
Cc: <ar.123@mail.com>, <jvaughn@industrialheat.co>, <tdameron@industrialheat.co> 
Ogg: Re: Tests plan 

Thanks for the news about BV, was not aware of that So, are you BV will be'''"'""'"'"' the energy 
of our plant? That is excellent news, we would like to do th1s. 

Could you 
be? 

formal. hand is 

One more a critic could claim that there is water below the steam. How do we prove it is JrnrmssJDIIe 
to have a steam pipe which is filled with flowing water. and partially filled with103 steam? One 
way would be to have into the steam so you measure the temperature at the 
top of the and at the bottom. to add comfort and to our claims of 
success. 1nany 

Thanks do work. This evaluation will have the eyes of the world on it, once we 
release any infr.rm:~tinnl 

Tom Darden 
919 522 4095 Ill 

From: fabiopenon@iol.it 
Sent: Wednesday, February 18, 2015 11:53 AM 
To: tdarden@industrialheat.co 
Reply To: fabiopenon@iol.it 
Cc: ar.123@mail.com; jvaughn@industrialheat.co; tdameron@industrialheat.co 
Subject: R: Re: Tests plan 

Dear Mr Darden, 

the 'water satured vapor' is a vapor, whose temperature equals the 
temperature of boiling at the pressure existing on it ( Me Graw Hill, 
Dictionary of scientific & technical terms ) 

The wet vapor is a vapor containing liquid droplets 

The dry water satured vapor is satured vapor without suspended particles of water 

This is a condition extremely instable. 

A slightest heat gain transforms it into a superheated vapor. 

HIGHLY CONFIDENTIAL - ATTORNEYS' EYES ONLY IH-00019123 
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In the temperature and pressure internal, in which thermodynamic equilibrium can 
exist, a fixed satured vapor temperature corresponds to each pressure. 

At a pressure of 760 mm Hg the saturated temperature is 100 oc 

In the E-Cat MW1 - USA I will check that the steam pressure is near atmospheric 
pressure and the temperature of the steam is always significantly greater than 100 o C 
at least equal to 103 o C. 

In this way I should be certain that the steam is superheated steam and then always 
without suspended particles of water. 

Following my request a few weeks ago,before the plan start up dr Rossi 
has to apply a condensed steam collector at the bottom of the steam 
pipe, before the plant start up 

During my visits I will check the amount of the water present 

Absolutely I agree that 'having a 100% unquestionable report will be the most 
important way to establish the credibility of this new energy source'. 

In fact, Dr. Rossi has accepted my proposal for the certification of the technical features, such as 
multiple energy, the E-Cat MW1, by Bureau Veritas, certification body prestigious and well-know 
over the world. 

We are already working on the definition of the technical specification of the plant. 

Our goal is to begin the certification tests by end of the year 

Sincerely 

Fabio Penon 
----Messaggio originale---
Da: tdarden@industrialheat.co 
Data: 18/02/2015 6.11 
A: <fabiopenon@iol.it>, <ar.123@mail.com> 
Cc: <jvaughn@industrialheat.co>, "T Barker Dameron"<tdameron@industrialheat.co> 
Ogg: Re: Tests plan 

Dear Dr Penon: 

Please let me know your for that the steam 100% and that there is no water in the 
For a tube. or a condensate collector off the bottom of the steam These are 

am sure you can find the best way to do this. 

We are excited to see the machine a 100% report will be 
the most way to establish the 
test that our results are rnrrmiPtPiv 

time. 

Tom Darden 
919 522 4095 m 

source. we can show the world after the 
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From: fabiopenon@iol.it 
Sent: Tuesday, February 10, 2015 3:18 PM 
To: ar.123@mail.com; tdarden@industrialheat.co 
Reply To: fabiopenon@iol.it 
Subject: Tests plan 

Dear Sirs, 

in the Annex you may find the report 'E-Cat MW1 Energy Plant in Miami: Tests 
plan', concluding the first module (see proposal E-Cat MW1 Energy Plant in Miami: 
evaluation of the energy multiple' ) 
I am at your disposal for any clarifications. 

Sincerely 

Fabio Penon 

HIGHLY CONFIDENTIAL - ATTORNEYS' EYES ONLY IH-00019125 



·1· · · · · · · · ·UNITED STATES DISTRICT COURT
· · · · · · · · · ·SOUTHERN DISTRICT OF FLORIDA
·2
· · ·ANDREA ROSSI and LEONARDO· · · · )
·3· ·CORPORATION,· · · · · · · · · · ·)
· · · · · · · · · · · · · · · · · · · )
·4· · · · · · · Plaintiffs,· · · · · ·)
· · · · · · · · · · · · · · · · · · · )
·5· · · · VS.· · · · · · · · · · · · ·) No. 1:16-cv-2119-CMA
· · · · · · · · · · · · · · · · · · · )
·6· ·THOMAS DARDEN; JOHN T. VAUGHN;· ·)
· · ·INDUSTRIAL HEAT, LLC; IPH· · · · )
·7· ·INTERNATIONAL B.V.; and· · · · · )
· · ·CHEROKEE INVESTMENT PARTNERS,· · )
·8· ·LLC,· · · · · · · · · · · · · · ·)
· · · · · · · · · · · · · · · · · · · )
·9· · · · · · · Defendants.· · · · · ·)
· · ·INDUSTRIAL HEAT, LLC and IPH· · ·)
10· ·INTERNATIONAL B.V.,· · · · · · · )
· · · · · · · · · · · · · · · · · · · )
11· · · · · · · Counter-Plaintiffs,· ·)
· · · · · · · · · · · · · · · · · · · )
12· · · · vs.· · · · · · · · · · · · ·)
· · · · · · · · · · · · · · · · · · · )
13· ·ANDREA ROSSI and LEONARDO· · · · )
· · ·CORPORATION,· · · · · · · · · · ·)
14· · · · · · · · · · · · · · · · · · )
· · · · · · · · Counter-Defendants,· ·)
15· · · · and· · · · · · · · · · · · ·)
· · · · · · · · · · · · · · · · · · · )
16· ·J.M. PRODUCTS, INC.; HENRY· · · ·)
· · ·JOHNSON; FABIO PENON; UNITED· · ·)
17· ·STATES QUANTUM LEAP, LLC;· · · · )
· · ·FULVIO FABIANI; and JAMES· · · · )
18· ·BASS,· · · · · · · · · · · · · · )
· · · · · · · · · · · · · · · · · · · )
19· · · · Third-Party Defendants.· · ·)

20· · · · · · · · · · · HIGHLY CONFIDENTIAL

21· · · · · Videotaped Deposition of JOSEPH ALAN MURRAY
· · · · · · · · · · · ·(Taken by Plaintiff)
22· · · · · · · · · · Raleigh, North Carolina
· · · · · · · · · · ·Friday, February 17, 2017
23
· · · · · · · · · · ·Reported in Stenotype by
24· · · · · · · · · · Lauren M. McIntee, RPR
· · · · Transcript produced by computer-aided transcription
25
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·1· ·the opinions you've set forth here, do you plan on

·2· ·offering any other opinion testimony?

·3· · · · A.· · Not as far as I'm aware at this point.

·4· · · · Q.· · Are you planning on opining that there was

·5· ·some sort of manipulation or nefarious activities taken

·6· ·by Dr. Rossi or any of the other third-party Defendants

·7· ·in this case?

·8· · · · A.· · Not that I, not that I would imagine at this

·9· ·point, no.

10· · · · Q.· · Have you seen any evidence of nefarious

11· ·activities?

12· · · · A.· · Not at this point.

13· · · · Q.· · Okay.· Is it your understanding then, sir,

14· ·that in all likelihood or is it your opinion that the

15· ·problems with the data are the result of a either poor

16· ·test plan, well, a poor test plan?

17· · · · A.· · My opinion would be that the, the results are

18· ·a combination of poor test plan, poor documentation, and

19· ·a completely inadequate selection of the sensors used

20· ·for this system.

21· · · · Q.· · Okay.· Are you planning on opining that the

22· ·test plan was not followed?

23· · · · A.· · Mr. Penon provided me with a test plan on the

24· ·day, on February 16, 2016, trying to remember that day

25· ·is correct.

Case 1:16-cv-21199-CMA   Document 262-10   Entered on FLSD Docket 04/18/2017   Page 2 of 2

http://www.caseworksonline.com


1                UNITED STATES DISTRICT COURT
               SOUTHERN DISTRICT OF FLORIDA

2
                  CASE NO:  1:16-cv-21199-CMA

3
4

 ANDREA ROSSI, ET AL.,
5

          Plaintiffs,
6

vs.
7

 THOMAS DARDEN, ET AL.,
8

          Defendants.
9 __________________________________/
10
11

                       PERLMAN, BAJANDAS, YEVOLI &
12                        ALBRIGHT, P.L.

                       282 CATALONIA AVENUE
13                        SUITE 200

                       CORAL GABLES, FL 33134
14                        Tuesday, February 14, 2017

                       8:01 a.m. - 3:16 p.m.
15
16
17      VIDEOTAPED DEPOSITION OF SLOCUM HATCH FOGLEMAN

    (Corporate Representative of IPH International BV)
18
19
20           Taken on behalf of the Plaintiff before
21      Elizabeth Cordoba, RMR, CRR, FPR, Notary Public in
22      and for the State of Florida at Large, pursuant to
23      Plaintiff's Notice of Taking Deposition in the above
24      cause.
25
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1 untimely.  Would you agree with that?

2     A.    Yes.  We did review that earlier.

3     Q.    Okay.  Now we are talking about a breach of the

4 confidentiality provision.  Do you understand that?

5     A.    Yes.

6     Q.    Okay.  Two different breaches, correct?

7     A.    Yes.

8     Q.    Okay.  How has IPH been harmed by the breach of

9 the confidentiality provision?

10     A.    The subject matter of the contract is

11 intellectual property that -- and the contract included

12 specific provisions to maintain confidentiality of that

13 information to protect the parties in the contract.  So a

14 breach of that provision would be a direct violation of

15 the contract.

16     Q.    Okay.

17     A.    And by that disclosure of confidential

18 information into -- to persons outside the parties would

19 lead -- would, by my understanding, lead to damages.

20     Q.    Okay.  My question to you is, what are those

21 damages?

22     A.    In paragraph 98 --

23     Q.    Yep.

24     A.    -- did we cover that?  Is that what you are

25 asking?

Page 56
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1 as a result of the claim that Leonardo and Rossi breached

2 the license agreement by failing to assign license

3 patents?

4     A.    The same damages that we have reviewed in

5 paragraph 98.

6     Q.    Is there a dollar amount, a dollar amount that

7 is in paragraph 98?

8     A.    To my knowledge we haven't bifurcated the

9 dollar amounts in that manner.

10     Q.    Okay.  So you can't assign a specific dollar

11 amount to damages as a result of Leonardo and Rossi's

12 failure to assign license patents; is that correct?

13           MR. LOMAX:  Objection to the form of the

14      question.

15           THE WITNESS:  No.

16 BY MR. CHAIKEN:

17     Q.    No, it is not correct or no, you can't?

18     A.    We have not been able to assign a value to that

19 specific allegation.

20     Q.    Okay.  Paragraph 117 states on Page 57 that,

21 "Leonardo also failed to keep IPH informed of the progress

22 of the patent application related to the license patents.

23 And, finally, Leonardo, without prior consent from IPH,

24 abandoned several patent applications."

25           What evidence or proof does IPH have in support
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1     Q.    Let me ask it this way, maybe we can clarify:

2 Is it your understanding that there is a difference

3 between a failure to assign licensed patents and a

4 failure to consult about existing patents?

5     A.    No.

6     Q.    There is no difference?

7     A.    I'm sorry.  If this is trying to confuse me, I

8 apologize.  I'm --

9     Q.    I am not trying to confuse you.

10     A.    I am confused.

11     Q.    Okay.  I am absolutely not trying to confuse

12 you, but I am looking at your counterclaim, IPH's

13 counterclaim.

14     A.    Okay.

15     Q.    Is there a difference between what is alleged

16 in paragraph 113 and what is alleged in paragraphs 116 and

17 117, in your mind?

18     A.    Yes.

19     Q.    Okay.  What is the difference?

20     A.    113 references licensed patents, patents, and

21 117 or I guess 116 refers to filed patent applications.

22     Q.    Okay.

23     A.    Those, while I'm not a patent expert, seem to

24 be different to me.

25     Q.    Fair enough.  And I treated them as different
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1 myself.  So I was asking, is there a difference between

2 the damage you are claiming pursuant to the allegations

3 of -- of breach in 113 versus the allegations of breach in

4 116 and 117?

5     A.    We have not bifurcated damages in that manner.

6     Q.    Okay.  That -- that is what I was getting to.

7 I wasn't trying to confuse you.

8           Does -- looking at paragraphs 120 through 124,

9 does IPH claim that Industrial -- excuse me, Leonardo and

10 Rossi have violated the covenant not to compete?

11     A.    Yes, it states in here that --

12     Q.    And specifically you are referring to what

13 paragraph?

14     A.    Paragraph 23.

15     Q.    123?

16     A.    I'm sorry, 123, states that, "As a result of

17 the conduct referenced in the preceding paragraphs,

18 regardless of whether it will ever lead to creation of a

19 viable commercial product that can be sold leased or

20 rented, is in direct conflict with the license agreement."

21           And then paragraph 124 --

22     Q.    Okay.

23     A.    -- references the covenant not to compete.

24     Q.    Right.  And that refers to paragraph -- I guess

25 you are referring to -- 123 refers back to paragraph 121
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1     A.    I don't have information about that other than

2 what Industrial Heat, LLC, has.

3     Q.    And do you know what damages IPH incurred as a

4 result of this alleged breach?

5     A.    We have not bifurcated them, the damages in

6 that manner.

7     Q.    Okay.  Going back to my -- I asked you

8 questions about 113 and the damages related to the

9 assignment of patents.  I want to -- I forgot to ask you

10 questions.  Do you know when in time Leonardo and Rossi

11 failed to assign licensed patents?

12     A.    IPH International BV has the same information

13 that Industrial Heat, LLC has about that allegation.

14     Q.    So, sitting here today, you don't know when in

15 time?

16     A.    No.

17     Q.    When in time -- I'm referring now to paragraphs

18 116 and 17 again -- when in time did Leonardo and Rossi

19 file patent applications without informing IPH?

20     A.    That information is -- would be information

21 provided by Industrial Heat, LLC.

22     Q.    So you don't know that, sitting here today,

23 when in time that happened?

24     A.    I don't know any information other than what

25 Industrial Heat, LLC would know.
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1           MR. LOMAX:  Objection to the form of the

2      question.

3           THE WITNESS:  I don't see payment of --

4      nonpayment of taxes referenced specifically in

5      paragraph 98.

6 BY MR. CHAIKEN:

7     Q.    Okay.  Do you have an understanding as to how

8 IPH was damaged as a result of Leonardo and Rossi's

9 failure to pay taxes?

10     A.    My understanding of the provision in the

11 contract is to protect the parties from perhaps a claim

12 resulting from nonpayment of tax against perhaps a

13 property, the subject property of the license agreement.

14     Q.    Did any such claim take place or happen?

15     A.    Not to my knowledge.

16     Q.    Okay.  Do you have knowledge of any damage that

17 IPH incurred as a result of the allegation that Leonardo

18 and Rossi failed to pay taxes?

19           MR. LOMAX:  Objection to the form of the

20      question.

21           THE WITNESS:  I'm not aware of that.

22 BY MR. CHAIKEN:

23     Q.    Going back to paragraph 135, Page 61.  I take

24 it back.  Paragraph 134 states, "Rossi and Leonardo, JMP

25 and Johnson, falsely represented to Industrial Heat that
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