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Counter-Plaintiffs Industrial Heat, LLC (“IH”) and IPH International, B.V. (“IPH”) (collectively,
“Counter-Plaintiffs”) hereby file their reply to the Opposition of Third-Party Defendants Henry Johnson,
J.M. Products, Inc. (“J.M. Products”), James Bass, Fulvio Fabiani, and United States Quantum Leap,
LLC (“USQL”) to Defendants’ Motion for Summary Judgment (“Opposition” or “Opp.”) [D.E. 203].
ARGUMENT
I.

J.M. Products and Johnson’s Opposition to Summary Judgment for IH on Count III of the
AACT (Fraudulent Inducement) Is Meritless.
J.M. Products and Johnson’s opposition to summary judgment in IH’s favor as to Count III of

Defendants’ Fourth Amended Answer, Additional Defenses, Counterclaims, and Third-Party Claims
(“AACT”) is without merit. There is ample evidence in the record that Johnson was present when
Andrea Rossi and Leonardo Corporation (“Leonardo”) (collectively, “Plaintiffs”) made representations
that J.M. Products 1 was affiliated with Johnson Matthey, plc (“Johnson Matthey”), a well known U.K.
specialty chemicals and precious metals company. Defs.’ Statement of Material Facts (“Def. SOMF”)
[D.E. 207] ¶¶ 57, 62. There is also ample evidence that Johnson acquiesced with and did not dispute
such representations when Plaintiffs made them, even though he had undertaken to make other
disclosures about J.M. Products, and that he subsequently reinforced such representations. Id. ¶¶ 62, 65;
see also Hauben v. Harmon, 605 F.2d 920, 924 (5th Cir. 1979) (“[A]n affirmative duty to disclose exists
in Florida if . . . some trick or artifice has been employed to prevent an independent investigation by the
representee.”) (applying Florida law); Friedman v. Am. Guardian Warranty Servs., Inc., 837 So.2d
1165, 1165 (Fla. Dist. Ct. App. 2003) (“Where a party in an arm’s-length transaction undertakes to
disclose information, all material facts must be disclosed[.]”); Ramel v. Chasebook Const. Co., Inc., 135
So.2d 876, 882 (Fla. Dist. Ct. App. 1962) (“[N]ondisclosure of a material fact may be deemed fraudulent
1

At the time, J.M. Products was known as J.M. Chemical Products, Inc. It later changed its name
to J.M. Products. Def. SOMF ¶ 58.
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where the other party does not have equal opportunity to become apprised of the fact.”). 2 Even if
Johnson were ignorant about the real Johnson Matthey (willfully or otherwise) at the time Rossi made
these representations, see Opp. at 14-15, 3 Johnson would still be liable for fraudulent inducement.
Johnson unquestionably knew that J.M. Products was owned by a U.S. trust he formed and over which
he was the trustee, and therefore by definition was not owned or affiliated with Johnson Matthey. Def.
SOMF ¶ 67.
Matters are even worse for J.M. Products. It does not deny that Rossi made false representations.
What it then ignores, however, is its direct testimony (through Rossi as its Rule 30(b)(6) witness) that
Rossi was J.M. Products’ “scientific and technical director.” J.M. Products Dep. (excerpts of which are
attached hereto as Composite Ex. 1) 6:21-22; 19:2-3; see also id. 27:13-14 (“… I was the director of the
day by day operation of J.M.”), 28:12-15 (“I was the director of all the scientific research and
development activity and experimental activity of J.M., so I was the director and I am responsible about
all the day by day operations …”). J.M. Products is responsible for the false statements made by its
“scientific and technical director.” See Meyer v. Holley, 537 U.S. 280, 286 (2003) (“It is well
established that traditional vicarious liability rules ordinarily make principals or employers vicariously
liable for acts of their agents or employees in the scope of their authority or employment. . . . [I]n the
absence of special circumstances it is the corporation . . . who is the principal or employer, and thus
subject to vicarious liability for torts committed by its employees or agents.” (citations omitted)); see
2

Indeed, “where failure to disclose a material fact is calculated to induce a false belief, the
distinction between concealment and affirmative misrepresentations is tenuous. Both proceed from the
same motives and are attended with the same consequences; both are violative of the principles of fair
dealing and good faith; both are calculated to produce the same result; and, in fact, both essentially have
the same effect.” Johnson v. Davis, 480 So.2d 625, 628 (Fla. 1985).
3

Johnson claims he did not know details as to “what Johnson Matthey was” when he met with IH
in North Carolina in July 2014, Ex. 3 at 237:8-10, but he admitted that he knew by then that Johnson
Matthey sold platinum sponge and that Rossi was claiming he was going to buy platinum sponge from
Johnson Matthey on behalf of J.M. Products, id. 194:18-195:3.
-2-
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also Ramel, 135 So.2d at 883 (“It is generally held that a corporation is vicariously liable for fraud and
misrepresentation practiced by its directors or agents within the scope of their employment.”).
Furthermore, J.M. Products and Johnson ignore other evidence directly supporting IH’s
fraudulent inducement claim. Tom Darden testified to a meeting with Johnson, the President of J.M.
Products, in North Carolina where Johnson made a host of misrepresentations, including that: (a) he
would be running the operations of J.M. Products, (b) J.M. Products would be using the steam produced
by the 1 MW Plant operated by Leonardo in Florida to produce products, and (c) “they were going to
move products from another plant into this plant” in Florida. Darden Dep. (excerpts of which are
attached hereto as Composite Ex. 2) 175:16, 176:4-9, 180:10-12, 181:7-17. All of this was false:
Johnson was never going to have any involvement in J.M. Products’ operations. Johnson Dep. (excerpts
of which are attached hereto as Composite Ex. 3) 19:13-21:17, 22:24-23:8, 50:16-23, 53:7-11, 56:7-10,
198:9-21, 217:5-12. J.M. Products also had no use for the steam power to be provided by the 1 MW
Plant, and it had no products to produce; in fact, at the time of this meeting J.M. Products had no
operations at all. Id. at 31:19-25, 35:13-15, 90:25-91:3, 219:19-221:15, 222:3-24, 235:19-236:2. 4 And
it was all part of Rossi and Johnson’s effort to lead IH to believe that a Johnson Matthey affiliated
company would be operating the Florida facility where the 1 MW Plant would be placed. Ex. 2 at
179:21-180:3. 5
Finally, Johnson and J.M. Products downplay their false certification that J.M. Products was
owned by a U.K. entity because, they claim, Johnson could not have known that IH would view the

4

This evidence directly disproves Johnson and J.M. Products’ argument that “there is no record
evidence that JM Products did not intend to use the steam produced by the Plant or that JM Products was
not using the steam in a manufacturing process.” See Opp. at 15.
5

Darden further recalled both Rossi and Johnson representing that J.M. Products was affiliated
with Johnson Matthey. Ex. 2 at 186:9-18.
-3-
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certification as evidence that J.M. Products was affiliated with Johnson Matthey. But even were this so
(which it is not), Johnson knew IH required the certification be executed (and in fact, corrected) before
entering the Term Sheet, which is enough to establish that he knew it was an inducement to IH entering
the Term Sheet. See Def. SOMF Ex. 43 at Johnson Dep. Ex. 52. And, of course, this argument by
Johnson and J.M. Products does nothing to aid J.M. Products since the knowledge of its “scientific and
technical director” Rossi – who clearly knew of IH’s reliance – is also attributed to J.M. Products. Early
term sheet drafts reflected that one of the contracting parties was to be Johnson Matthey. Def. SOMF
¶ 60. Rossi insisted that this be removed because he claimed Johnson Matthey wanted to act through,
and be camouflaged by, a U.S. company (J.M. Products). Id. ¶ 64. IH respected this demand, but then
requested that J.M. Products at least provide information on its ownership. In response, J.M. Products
provided the blatantly false certification that it was “owned by an entity formed in the United
Kingdom.” Id. ¶ 65.
The foregoing evidence clearly establishes that J.M. Products and Johnson, along with Plaintiffs,
fraudulently induced IH to enter the Term Sheet. Furthermore, J.M. Products and Johnson cannot
escape liability by insisting that a fraudulent inducement claim cannot be based on misrepresentations
not contained in the Term Sheet. If the Term Sheet had a merger and integration clause as the License
Agreement does, their claim would have merit, but the Term Sheet does not contain such a clause, so it
does not preclude IH’s claim. Corporate Fin., Inc. v. Principal Life Ins. Co., 461 F.Supp.2d 1274, 1291
(S.D. Fla. 2006). Furthermore, J.M. Products and Johnson consciously ignore the recitals in the Term
Sheet that do reflect various false representations Plaintiffs and they used to induce IH to sign the Term
Sheet – namely, that J.M. Products “operates a production facility in Miami, FL” and that this facility
“require[d] low temperature steam” for its production process. Term Sheet (Def. SOMF Ex. 45) ¶ 2.
Both of these representations were patently false: At the time of entering the Term Sheet, J.M. Products
-4-
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did not have any facility in Florida, let alone a production facility, and it had no production process at
all, let alone a process that required “low temperature steam.” Ex. 3 at 19:13-21:17, 22:24-23:8, 50:1623, 53:7-11, 198:9-11, 224:20-226:10.
Finally, J.M. Products and Johnson’s suggestion that IH must have justifiably relied on and
conducted “due diligence” into their misrepresentations to have a claim is incorrect legally and factually.
IH need not prove justifiable reliance or “due diligence” to succeed on their fraudulent inducement
claim. See Butler v. Yusem, 44 So.3d 102, 105 (Fla. 2010) (“Justifiable reliance is not a necessary
element of fraudulent misrepresentation[.]”). In any event, the record is clear that IH did justifiably rely
on the representations about J.M. Products when entering the Term Sheet, and that IH’s attempt to
conduct “due diligence” into J.M. Products’ connection by seeking a meeting with Johnson Matthey was
rebuffed by Rossi. See Section II.B. infra; Def. SOMF ¶¶ 61, 63. 6
J.M. Products and Johnson cannot escape the deception they perpetrated on IH, and IH should be
granted summary judgment as to them on Count III of the AACT.
II.

Third-Party Defendants’ Opposition to Summary Judgment for Counter-Plaintiffs on
Count IV of the AACT (FDUTPA) Is Meritless.
Third-Party Defendants’ arguments against summary judgment in Counter-Plaintiffs’ favor on

Count IV of the AACT fall into three categories: (1) there is insufficient evidence that each Third-Party
Defendant engaged in deceptive or unfair conduct; (2) each Third-Party Defendant’s deceptive or unfair
conduct was either irrelevant or unrelated to a contractual agreement involving Counter-Plaintiffs; and
(3) Third-Party Defendants’ deceptive or unfair conduct did not cause Counter-Plaintiffs to suffer
damages. None of these arguments is meritorious.

6

J.M. Products and Johnson claim that IH did not care about the identity of the “customer” in
Florida (Opp. at 16), but the undisputed evidence establishes that IH did care about having a bona fide
customer with a legitimate need for the steam produced by the 1 MW Plant. See Section II.B. infra.
-5-
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A.

Each Third-Party Defendant Engaged In Deceptive and Unfair Conduct.

There is ample record evidence that each Third-Party Defendant was directly involved in the
scheme identified in Count IV to deceive and manipulate Counter-Plaintiffs as to the operations and
performance of the 1 MW Plant in Florida (including to have the 1 MW Plant moved to Florida),
supporting summary judgment in favor of Counter-Plaintiffs.
First, as addressed in the preceding section, the evidence clearly demonstrates that Johnson and
J.M. Products defrauded Counter-Plaintiffs into agreeing to relocate the 1 MW Plant to Florida. See
Section I supra. These representations were made to induce IH to enter into the Term Sheet and allow
the 1 MW Plant to be moved from its facilities in North Carolina (where it obviously could closely
monitor any operation of, and any output from, the 1 MW Plant) to an alleged J.M. Products location in
Florida, removed from IH’s immediate oversight. Def. SOMF ¶¶ 69, 70.
Second, the evidence establishes that Johnson and J.M. Products created the intentionally false
illusion that J.M. Products was a “real customer” of Leonardo using the steam produced by the 1 MW
Plant in order to falsely substantiate the reliability and independence of the 1 MW Plant’s operations and
performance. Johnson and J.M. Products falsely represented J.M. Products as receiving, measuring, and
being satisfied with the power it was purportedly receiving from the 1 MW Plant by sending monthly
letters to IH stating the amount of power it was receiving and offering to pay for such power. Id. ¶ 74a. 7
And, contrary to Third-Party Defendants’ assertion, Johnson and J.M. Products’ description of J.M.
Products as handling “Advanced Derivatives of Johnson Matthew Platinum Sponges” falsely portrays
J.M. Products as being affiliated with Johnson Matthey, as even Johnson admitted. Ex. 3 at 171:4172:18 (J.M. Products eventually stopped using this description because Rossi “didn’t want to appear to
7

The Johnson/J.M. Products monthly letters on the power J.M. Products was allegedly receiving
from the 1 MW Plant were drafted and the information contained therein provided by Rossi. Def.
SOMF ¶ 78c.
-6-
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be a subsidiary or an affiliate of Johnson Matthey”); see also Def. SOMF ¶ 74b & Ex. 41 at [IH00011864] (Rossi tells Darden and Vaughn that “[y]ou will be allowed to say to your investors that
Johnson Matthey is the main supplier of JMC and that the same buys from JMC all the production not
bought by other Customers.” (emphasis added)). At no time did J.M. Products or Johnson disclose that,
in reality, Plaintiffs entirely controlled and funded J.M. Products. Id. ¶ 78. 8
Third, for his part, Bass lied to IH about the J.M. Products operations in Florida, furthering the
falsehood that J.M. Products was a real company engaged in a real manufacturing process using the
steam provided by the 1 MW Plant. Bass told Darden that the 1 MW Plant:
… was producing lots of steam. He said their utility bills have been reduced compared to
what they were before because they weren’t having to use so much electric energy and
now they were using this energy. He said the form of the steam was great. You know, the
temperature or whatever, the nature of it, and production was going well.
Ex. 2 at 228:17-24. Bass also “represented to us [IH] that there was a manufacturing plant there and that
it was operating nicely.” Id. 298:15-17; see also id. 301:16-21 (“He represented by saying that the plant
was performing spectacularly or consistent with expectations in terms of output, the amount of steam
they were getting. He represented half of the equation that it was getting enough steam that it must have
had that high COP.”); id. 300:7-10, 300:23-301:3. 9 All of this was false: Bass knew nothing about the
quality, or even quantity, of steam being produced by the 1 MW Plant, 10 knew J.M. Products was not

8

In fact, at its Rule 30(b)(6) deposition, J.M. Products’ corporate representative (Rossi) testified
that Rossi was J.M. Products’ “scientific and technical director” and in complete control of all its
operations at the Florida warehouse facility. See Ex. 1 at 6:18-23, 22:16-23:4.
9

This unrefuted testimony cannot be disregarded because it was not “communicated to [Darden]
or IH in writing.” Opp. at 22. Darden’s testimony is clear that Bass made these statements to him in
person, and Bass offers no explanation of why a writing repeating the statements would be required.
10

Bass also deceived IH by holding himself out as J.M. Products’ “Director of Engineering.” Bass
claims this was not false because Rossi bestowed this title on him. Bass Dep. (excerpts of which are
attached hereto as Composite Ex. 4) 157:2-10. But Bass was hired as an independent contractor (not
employee) of J.M. Products, was hired by Rossi, and worked under Rossi’s direction. Def. SOMF
-7-
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operating a manufacturing facility (but simply had a container through which the 1 MW Plant’s output
was circulated), and had no basis to claim J.M. Products’ utility bills were reduced because of the steam
it was receiving from the 1 MW Plant (since J.M. Products had no prior operations before being set up
as the fake customer to receive the output from the 1 MW Plant). Ex. 4 at 27:15-28:16, 41:17-42:18,
71:1-15, 133:23-135:12, 136:12-19. 11
Fourth, the evidence establishes that Fabiani and USQL deceived Counter-Plaintiffs as to the
accuracy and success of the 1 MW Plant’s operations and performance. Specifically, there is substantial
evidence that Fabiani and USQL (themselves and through Fabio Penon) provided false measurement
data on the 1 MW Plant to Counter-Plaintiffs. Def. SOMF ¶¶ 80-82. 12 The power absorption data that
Fabiani and Penon provided Counter-Plaintiffs (which were nearly identical to each other, see id. ¶ 81)
materially conflicted with the data provided by Florida Power and Light (“FPL”). Indeed, during certain
time periods, this data from Fabiani and Penon reflected that the 1 MW Plant used more power than FPL
was providing to the entire warehouse facility where the 1 MW Plant was located. See id. Fabiani and
USQL’s contention that all reasonable inferences as to the FPL data must be drawn in their favor is
superficial – they have not pointed to any evidence supporting the reasonable inference that “any
discrepancies were the result of instrument malfunction that should be attributed to the FPL meter”
(Opp. at 27). See Miles v. Jones, No. 08–20612–CIV, 2010 WL 5574324, at *7 (S.D. Fla. Nov. 22,
¶ 78a. The title “Director of Engineering” for J.M. Products was clearly a sham that, if not literally
false, was at least intended to deceive.
11

The record is clear that J.M. Products had no manufacturing process to use the steam allegedly
produced by the 1 MW Plant, Def. SOMF ¶ 77, and Third-Party Defendants raise no triable issue as to
this fact. This ample record evidence disproves Third-Party Defendants’ double-negative argument that
there is no evidence J.M. Products did not have a manufacturing process taking place. See Opp. at 23.
12

Third-Party Defendants overlook that these paragraphs establish (supported by the record
evidence cited therein) more than one proposition. See Opp. at 26. Specifically, these paragraphs
establish two separate facts: (1) that Fabiani and USQL provided data to Counter-Plaintiffs (see Def.
SOMF ¶ 80) and (2) that certain of this data was fabricated and/or manipulated (see id. ¶¶ 81-82).
-8-
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2010) (“Although the Court is required to draw all reasonable inferences in favor of the party opposing
summary judgment, those inferences must be based on facts in the record.” (emphasis added)).
Likewise, their contention that the discrepancies were immaterial because they only covered 17 days
during “a test lasting almost 350 days” wholly ignores the relevant context here. See Opp. at 28. The
supposed “Guaranteed Performance” test Plaintiffs were conducting with Fabiani and USQL was
supposed to cover 350 days. Even Plaintiffs do not dispute that they would not have reached the 350day mark if 17 days of their test period were excluded or disregarded.
Fifth, the evidence establishes that Johnson, J.M. Products, Fabiani, and USQL prevented or
blocked Counter-Plaintiffs from verifying the 1 MW Plant’s operations and performance. For example:
•

Johnson and J.M. Products complied with and enforced Plaintiffs’ refusal to grant IH personnel
access to the Doral facility in at least December 2015, see Def. SOMF ¶ 87, so that IH and IPH
could not assess the operation of the 1 MW Plant while the alleged “Guaranteed Performance”
test was being conducted, see id. ¶ 88; and

•

Following the completion of the purported “Guaranteed Performance” test, Fabiani and USQL
refused to provide IH with data that they had collected during the purported test, despite IH’s
entitlement to, and repeated requests for, that data, see id. ¶¶ 97-98; instead, Fabiani and USQL
intentionally destroyed their data and their emails relating to the 1 MW Plant’s performance in
Florida, see id. ¶ 104.
All told, there is ample evidence of Third-Party Defendants’ deceptive and unfair conduct. Their

claim to the contrary is disingenuous and no barrier to summary judgment.
B.

Each Third-Party Defendant’s Deceptive and Unfair Conduct Was Material.

J.M. Products, Johnson, and Bass argue that their deceptive conduct should be forgiven because
it was irrelevant to whether the 1 MW Plant was performing as Plaintiffs claimed in order to justify
-9-

Case 1:16-cv-21199-CMA Document 256 Entered on FLSD Docket 04/12/2017 Page 14 of 21

Plaintiffs’ subsequent demand to IH and IPH that they be paid $89 million under the License
Agreement. 13 They are wrong. Rossi told IH that having a “real Customer” with a need for steam
would be an independent check on how the 1 MW Plant was operating because the customer could
confirm the level of steam the Plant was producing. Def. SOMF ¶¶ 59, 76; see also AEG Dep. (an
excerpt of which is attached hereto as Ex. 7) 215:8-23. Darden and J.T. Vaughn agreed, not knowing
that J.M. Products was a fake customer: “We felt that having a bona fide customer would be an
additional way of being able to measure energy output. That if someone credible was receiving the
energy then that would be one added way to ratify the power production.” Ex. 2 at 159:1-5 (emphasis
added), 159:21-22 (“[H]aving a very credible customer would be beneficial in terms of verification[.]”);
Vaughn Dep. (excerpts of which are attached hereto as Composite Ex. 5) 182:24-183:5 (IH wanted to
know that the customer would be “accurately assessing the energy that [it] consumed” because “that’s a
check on whether or not it’s a – how much energy is actually being produced”); see also Ex. 2 at 300:710, 300:23-301:3, 301:16-21 (explaining how Bass’ made-up claims about the power J.M. Products was
receiving reinforced Plaintiffs’ claims about the 1 MW Plant’s performance).
J.M. Products, Johnson, and Bass maintained the ruse that J.M. Products was a legitimate
company with an actual need for the steam allegedly being produced by the 1 MW Plant to deceive and
manipulate IH and IPH into believing that the 1 MW Plant was, or at least might have been, working as
claimed by Plaintiffs. IH and IPH would have known to the contrary had they known J.M. Products was

13

Third-Party Defendants’ reliance on the Court’s Order on their Motion to Dismiss Counts III, IV,
and V of the Third Amended Answer, Additional Defenses, Counterclaims, and Third-Party Claims
[D.E. 120] (see Opp. at 23-24) is misplaced, as Counter-Plaintiffs subsequently filed the AACT that
cured any deficiencies identified in the Court’s Order. [D.E. 124, 132]. The Court so held in its Order
of February 1, 2017. [D.E. 130].
- 10 -
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a shell company with no manufacturing process or customers, solely under the control of Plaintiffs. 14
(Third Party Defendants suggest that Darden testified he was suspicious of J.M. Products from the
beginning, and hence he should not have relied on anything associated with J.M. Products. But what
Darden testified is that IH did not bill J.M. Products for the power Plaintiffs were allegedly providing
because IH was “suspicious” of Plaintiffs and did not want to participate “in some kind of fraud” by
billing J.M. Products for power not provided. Ex. 2 at 187:23-188:10. In other words, IH did not want
to defraud J.M. Products; it was not aware that J.M. Products was defrauding it.) 15
Fabiani and USQL’s position that their deceptive and unfair conduct was harmless likewise rings
hollow. They provided IH and IPH with false data that was directly related to the performance of the 1
MW Plant in Florida. Def. SOMF ¶¶ 80-82. They destroyed other data that also directly related to the
performance of the 1 MW Plant in Florida, as well as related emails. See id. ¶ 104. Clearly depriving
IH and IPH of full and accurate data on the 1 MW Plant’s operation perpetuated and enabled the
deception and manipulation of IH and IPH.
Further, to the extent Third-Party Defendants suggest that the role of each, viewed in isolation,
was not substantial in the larger picture or was minor compared to the roles of Plaintiffs, that suggestion
is without substance. A FDUTPA claim does not require “show[ing] [that] [a] defendant was the
principal actor involved in the violative acts, or that [a] defendant initiated those acts.” Galstaldi v.
Sunvest Cmtys. USA, LLC, 637 F.Supp.2d 1045, 1056 (S.D. Fla. 2009). “[I]t is sufficient to allege that a
party directly participated in a violation of the FDUTPA, even if that violation was initiated by another.”
14

As noted above, Johnson and J.M. Products also blocked IH and IPH’s access to the Doral
warehouse to prevent them from checking themselves on how the 1 MW Plant was operating.
15

Third-Party Defendants also claim that Counter-Plaintiffs never sought from J.M. Products or
Johnson records regarding the operation of the 1 MW Plant. This is simply false. See Def. SOMF Ex.
64 at Johnson Dep. Ex. 40 (Vaughn tells Rossi and Johnson that one of the purposes of scheduling a
visit to the Doral facility is “to obtain copies of records of the operation of the 1MW Plant”).
- 11 -
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Sundance Apartments I, Inc. v. Gen. Elec. Capital Corp., 581 F.Supp.2d 1215, 1222 (S.D. Fla. 2008).
FDUPTA also does not require proof of actual reliance. See Fitzpatrick v. General Mills, Inc., 635 F.3d
1279, 1282-83 (11th Cir. 2011). Thus, that Third-Party Defendants may not have been as involved in
the scheme as Plaintiffs, or that their involvement amongst themselves may have varied, does not
diminish Counter-Plaintiff’s FDUTPA claim against them.
Finally, Third-Party Defendants’ emphasis that (a) Bass was not involved in negotiating the
License Agreement and (b) Bass, Fabiani, and USQL were not involved in negotiating the Term Sheet is
misplaced. See Opp. at 22, 26. FDUTPA claims do not require and are not limited to contractual
relationships between parties. See Fla. Stat. § 501.204(1); Nature’s Prods., Inc. v. Natrol, Inc., 990
F.Supp.2d 1307, 1322 (S.D. Fla. 2013). Thus, whether Third-Party Defendants’ deceptive or unfair
conduct arises out of the License Agreement or the Term Sheet is irrelevant to establishing their liability
under FDUTPA.
C.

Counter-Plaintiffs Suffered Actual Injury.

Lastly, Third-Party Defendants assert that Counter-Plaintiffs did not suffer actual injury relating
to their FDUTPA violations. To the extent this is just a different way of arguing that Counter-Plaintiffs’
injuries flowed from the conduct of Plaintiffs, not the conduct of Third-Party Defendants, the response is
the same as above: Third-Party Defendants’ deceptive and manipulative conduct misled CounterPlaintiffs as to the basis for moving the 1 MW Plant from North Carolina (where they could directly
oversee its performance) to Florida (where they could not) as well as to the performance of the 1 MW
Plant in Florida. Counter-Plaintiffs need not prove reliance on particular deceptive acts by particular
Third-Party Defendants, see Fitzpatrick, 635 F.3d at 1282-83, and they need not prove that each or any
Third-Party Defendant was a principal actor in the scheme against IH, see Galstaldi, 637 F.Supp.2d at
1056. They all clearly and directly participated in the scheme to deceive Counter-Plaintiffs, and
- 12 -

Case 1:16-cv-21199-CMA Document 256 Entered on FLSD Docket 04/12/2017 Page 17 of 21

therefore are all liable for the injuries flowing from that scheme. See Sundance Apts. I, Inc., 581
F.Supp.2d at 1222; KC Leisure, Inc. v. Haber, 972 So.2d 1069, 1074 (Fla. Dist. Ct. App. 2008).
As to the actual damages caused by this scheme and suffered by Counter-Plaintiffs, the damages
are extensive. Counter-Plaintiffs incurred expenses on their own behalf – as well as reimbursed ThirdParty Defendants and Plaintiffs for their expenses – in connection with the 1 MW Plant’s operations in
Florida that they would not have paid or incurred if they knew the truth. Some of these expenses arose
in connection with transporting and setting up the 1 MW Plant in Florida. See Def. SOMF ¶ 89. But in
addition, during the period of the purported “Guaranteed Performance” test, Counter-Plaintiffs also
paid for, among other things, (1) repairs and maintenance to the 1 MW Plant while in Florida; (2) new
equipment for the Doral warehouse facility; and (3) personnel to work at the warehouse and on
maintenance of the 1 MW Plant (such as Barry West and Fabiani). See id. Furthermore, CounterPlaintiffs clearly incurred actual damages arising from this litigation, as Plaintiffs would have had no
basis to sue Counter-Plaintiffs if they had not been able to use J.M. Products and the 1 MW Plant’s
relocation to Florida as a cover for conducting their purported Guaranteed Performance test and then
thereafter suing Counter-Plaintiffs.
III.

Fabiani and USQL’s Opposition to Partial Summary Judgment for IH on Count V of the
AACT (Breach of Contract) Is Meritless.
Fabiani and USQL’s opposition to partial summary judgment in favor of IH as to Count V of the

AACT lacks merit. They do not dispute that they breached the Technical Consulting Agreement (the
“USQL Agreement”), but merely argue that the breach was immaterial, that they have the defense of
prior breach by IH, and that IH suffered no damages.
Fabiani and USQL’s first argument fails on at least two grounds. To start, even if their USQL
Agreement breach were immaterial, IH can still sue for that breach under North Carolina law and

- 13 -
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recover damages (though it might not be able to cancel the Agreement absent showing materiality). See
Millis Const. Co. v. Fairfield Sapphire Valley, 358 S.E.2d 566, 570 (N.C. Ct. App. 1987). Moreover,
Fabiani and USQL have no basis to miscast their breach as immaterial. They claim that the intent of the
USQL Agreement was for Fabiani to assist Rossi. But while that was at least one purpose of the
Agreement, it was not the sole purpose. The USQL Agreement very clearly states that the information
Fabiania and USQL prepared, used or obtained relating to the work they were doing was the property of
IH and needed to be turned over to IH. See Defs.’ Summary Judgment Motion [D.E. 203] at 28-29
(quoting USQL Agreement [Def. SOMF Ex. 67] § 6). This is a prominent provision in the Agreement,
and IH even required Fabiani to be bound personally to the provision. Fabiani and USQL’s blatant
breach of this provision cannot be cast aside as immaterial, especially since it involved information
directly addressing the performance of the 1 MW Plant. Id. at 29. 16
As to Fabiani and USQL’s second argument, they are wrong that IH was required to address
their affirmative defense in Defendants’ Summary Judgment Motion; rather, it is up to them to raise
such a defense first. See Int’l Schools Servs. v. AAUG Ins. Co., Ltd., No. 10-62115-CIV, 2012 WL
5635590, at *8 (S.D. Fla. Nov. 15, 2012). In any event, IH did address that defense, providing the
record evidence showing that Fabiani and USQL breached the USQL Agreement first, and that even
after their breach, IH offered to pay USQL’s final invoice if Fabiani and USQL would just comply with
the Agreement, but they refused. See Defs.’ Summary Judgment Motion at 30 n.10. Fabiani and USQL,
on the other hand, offer no evidence to substantiate their affirmative defense (because there is none).
See Opp. at 30.

16

Fabiani and USQL also claim that IH’s Joseph Murray testified that Fabiani “turned over the
majority of all the data sought by the Counter-Plaintiffs.” This, however, simply was not Murray’s
testimony. See Murray Dep. (excerpts of which are attached hereto as Composite Ex. 6) 366:14-367:7.
- 14 -
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As to Fabiani and USQL’s last argument, IH has clearly suffered damages. It paid Fabiani and
USQL $10,500 per month from February 2015 through February 2016 and Fabiani’s monthly rent of
$1,370 during that time, but it did not receive from Fabiani and USQL a substantial benefit to which it
was entitled under the Agreement – all of the information they collected about the operation of the 1
MW Plant that the Agreement made the property of IH. See Defs.’ Summary Judgment Motion at 30 &
Def. SOMF ¶¶ 102-103. 17 Furthermore, under North Carolina law, IH is still entitled to prevail on its
breach of contract claim even if it can only recover nominal damages. See Bowen v. Fidelity Bank, 183
S.E. 266, 268 (N.C. 1936); Kinnard v. Mecklenburg Fair, Ltd., 266 S.E.2d 14, 17-18 (N.C. Ct. App.
1980).
CONCLUSION
For the foregoing reasons, Counter-Plaintiffs are entitled to summary judgment as to Third-Party
Defendants on Counts III to V of the AACT.

17

Fabiani and USQL make the curious argument that because IPH reimbursed IH for some
expenses IH paid relating to Fabiani and USQL, IH has no damages. But the testimony to which they
point does not state that IPH reimbursed IH for all Fabiani and USQL expenses. There also is no basis
under North Carolina law to apply a collateral sources rule to limit a party’s breach of contract damages.
See Wilson v. Burch Farms, Inc., 627 S.E.2d 249, 257 (N.C. Ct. App. 2006).
- 15 -
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I Thereupon--

6

2
THE VIDEOGRAPHER: We're on the record.
3
The date is March I st, 2017. The time is I 0: 14
4
a.m.
5
This is media unit one of the video
6
deposition of J.M. Products, Inc. in the matter
of Andrea Rossi, et al. versus Thomas Darden, et
7
8
al. At this time may counsel please state their
9
appearances for the record.
10
MR. PACE: This is Chris Pace and Mike
11
Maugans from Jones Day on behalf of the
12
defendants.
MR. ARAN: Fernando Aran of the law finn
13
14
of Aran, Correa & Guarch on behalf of third
15
party defendants J.M. Products, James Bass a nd
16
Henry Jolmson.
MR. CHAIKEN: Good morning. Brian
17
18
Chaiken on behalf of plaintiffs.
19
MR. NUNEZ: Rudy Nunez on behalf of third
20
party defendants Fulvio Fabiani and United
21
States Quantum Leap, LLC.
22 Thereupon-23
LEONARDO ROSSI
24 was called as a witness by the Defendant and having
25 been first duly sworn responded as follows:
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1
2

THE WITNESS: I do.
D IRECT EXAMINATIO N

3 BY M R . P ACE :
4
Q. D r. R ossi, can you state your full name.
5
A. Andrea Rossi.
6
Q. And what's your present work address?
7

A.

133 1 Lincoln R oad, Miami B each, Florid

8 33139.
9
Q. Is that also your resident address?
10
A. Yes.
11
Q. Is it the same unit within the building
12 where you work and you reside?
13
A. Y es.
14
Q. Do you have-- you're here testifying
15 today as the representative of J.M. P roducts,
16 co rrect?
17
A. Correct.
18
Do you have any forma l title or position
19 within J.M. Products?
20
A. Yes, I am the so to speak director, with

Page 8

1
2
3
4
5
6
7

8
9
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I1
12
13
14
15

16
17
18

19
20
21
22
23

21 a small D. So I am the scientific and technical
22 director of the plant that I have designed and
23 invented and -- but I do not have corporate tasks.
24
Q. So let me ask my question again. Do you 24
25 have a ny formal title within J.M. Products?
25

myself because discussing with the president,
attorney Johnson, we can see that I can be qualified
that way because I directed the plant.
For example, I am the person most
qualified to answer to the question put in your paper
upon which I am here now.
Q. I understand. And that's because you
control-- you control all aspects of J .M. Products,
correct?
M R. ARAN: Objection to form.
THE WITNESS: Sorry, I must ask you as
the other times to be so kind to speak a little
bit slow. I understand perfectly English.
BY MR. PACE:
Q. I will. No, I sometimes ask-A. Just if you go fast I-Q. Fair enough.
A. I don't get it.
Q. You control all aspects of J.M. Products,
correct?
M R. ARAN: Objection to form.
MR. CHAIKEN: Object to form.
T HE WITNESS: Your -- your question is
correct in the measure of technical tasks.
BY MR. PACE:

Page 7

]
Your answer is no, correct?
2
A. I do not know what you mean by formal.
3
Q. Fair enough. Let me ask you, do you have
4 any title -- do you hold any position as an officer
5 or director of J.M. Products?
6
A. When you mean director, what do you
7 mean?
8
Q. Do you know what a director of a
9 corporation in the United States is?
10
A. No.
In
Q. Okay. Do you know what a board of
12 directors for a corporation in the United States?
13
A. Yes, I know what is a board of directors.
14
Q. In this context, a d irector, I am
15 referring to a member of a board of directors.
16
So as to J .M. Products, are you a
17 corporate officer of J.M. Products?
18
A. No.
19
Q. Are you a member of the board of
20 directors of J.M. Products?
2n
A. No.
22
Q. Okay. When you just described yourself
23 as a director, small D, of J.M. Products, has anyone
24 ever given you that title?
25
A. I gave it -- you know, I gave it to

Page9

I
Q. How about financial tasks, doesn't all
2 money-- isn't all the money that J.M . Products uses
3 to pay for any expenses it has come from either you
4 or Leonardo Corporation?
5
A. But that was on the base of a contract
6 that -- of an agreement that there was between J .M.
7 and Leonardo Corporation and this agreement foresaw
8 that Leonardo Corporation was going to pay all t he
9 bills and expen ses for the day by day activity of
tO J.M. as a compensation for products that Leonardo
t I Corporation was going to buy from J.M.
12
Q. So my question again, because you didn't
t3 answer it. You started with a but response.
14
All of the money for any expenses paid by
15 J.M. Products came from either you or Leonardo
16 Corporation; yes or no?
17
A. I don't know if all the money paid by
18 J.M. came from Leonardo Corporation of me.
19
Q. So let's go-- let's talk a little bit
20 about what you did to prepare to be the corporate
21 representative J.M. Products today because that's an
22 answer you should have, you should have prepared for,
23 so let's talk about this.
24
To prepare today to speak as the
25 corporate representative of J.M. Products with whom

3 (Pages 6 - 9)
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1
Q. If you will answer my question first.
2 What other documents -- you said reviewed your
3 technical documents.
4
A . Yes.
5
Q. What other documents did you review to
6 prepare?
7
A. I was answering. Another document that I
8 have gone through together with my attorney and the
9 attorney Jolmson has been the one that you had in
10 your hands a few seconds ago.
11
Q. Okay. And what else?
12
A. I don't remember else.
13
Q. Well. you said you reviewed documents
14 relating to technical work that you petformed.
15
A. Yes. also .
16
Q. Did you review any documents relating to
17 the financial records of J.M . Products?
A. Can you kindly repeat d1e last?
18
19
Q. Did you review any documents relating to
20 the financial operations of J.M . Products?
21
A. What do you mean exactly by financial
22 operations?
23
Q. Did you review the bank accounts of J.M .
24 Products?
25
A. No.
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the occasion also now. because I must repeat it.
because it's another-- that I have a problem. I
cannot swallow and so now and again you will see
me to cough in that -BY MR. PACE:
Q. Cup.
A . This g lass. This is not lack of
respect. I am sorry. I have to sometime cough inside
there because I cannot swallow. I delayed my surgery
to be able to make this depositions because after
that surgery I will be several weeks without having
the possibility to talk.
So please excuse me. sometinle you will
see me make this very bad gesnu·e, but it's
necessary. I'm sorry. I an1 sony. Can you kindly
repeat your question?
Q. Are you -- as the corporate
representative of J.M . Products are you aware of any
other source of funds that J.M . Products has had to
pay for its expenses, other than you and/or-- you.
Andrea Rossi and/or Leonardo Corporation?
MR. ARAN: Objection to form.
THE WITNESS: I have understood your
question. I am aware only of the expenses that
J.M. made related to the activity in Dora!.
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1

2

3
4
5

6
7

Q. Did you review the bills of J.M.
Products?
A. No.
Q. Did you review the invoices of J.M .
Products?

A. No.

Q. Did you make any effort to determine how
8 J.M . Products has paid for expenses in the past?
9
A. You know. for what concerns the expenses
10 that J.M . made related to the activity in Doral. I
11 know them perfectly because I did them as Leonardo
12 Corporation bas ed on the agreement that there was
13 between J.M. a!Lld Leonardo Corporation.
14
Q. That Leonardo-15
A. I reviewed those -- I reviewed those
16 documents. yes.
17
Q. So I think some of this stemmed from you
18 providing a slightly different answer a little while
19 ago.
20
I asked -- w ell. maybe not. Maybe I
21 shouldn't say this. Are there any expenses that J.M.
22 Products has had in the past two years that are not
23 related to the Dora! warehouse?
24
MR. ARAN: Objection to form.
25
THE WITNESS: Just one second. I take

Page 17

1

I am not aware of other expenses that
2
J.M. could have had.
3 BY MR. PACE:
4
Q. As to-- but you haven't answered my
5 question, so let me ask my question again.
6
As to those expenses of which you are
7 aware. did either Andrea Rossi and/or Leonardo
8 Corporation pay for all those ex~enses? It's a yes
9 or no answer.
W
A. Yes.
n1
Q. All right. We're going to go back here
n2 just for a second. which is as to J.M. Products then
B you. Andrea Rossi. controlled all technical and
14 product development activities of J.M. Products. tc
n5 the extent they existed. correct?
n6
A. Correct.
I7
Q. Either Andrea Rossi or Leonardo
E8 Cotpotation provided all of the funds for any
n9 expenses relating to the Dora! location, cotTect?
20
MR. ARAN: Objection to form.
21 BYMR.PACE:
22
Q. Isn't that what you just answered?
23
A. No. I have understood your question. I

24 have just to focus the memory because I want to b
25 sw·e that what I answer is precise because there
5 (Pages 14- 17)
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could have been -- in the top of the plant there
could have been expenses not made by Leonardo or me
at the ,·ery beginning.
And -- b ut what -- as far as I recall.
all the day by day expenses have been paid by
Leonardo Co ration. Not by me as Andrea Rossi. by
Leonardo Corporation.
Q. And then -- since you are here testifying
as the corporate representati,·e of J.M . Products your
testimony is you're not aware of any other expenses
that J.M . Products incurred in connection with the
Doral location. correct?
A. Not that I am aware of.
Q. All ri~t. So aU ex enses of J.M .
Products were bein aid - as they relate to the
Doral location w ere being paid by Leonardo
Corporation. correct?
MR. ARAN: Objection to form.
THE WTINESS: All the e enses I am aware
of.
BY MR. PACE:
Q. You are aware of as the corporate
representatiYe of J.M. Products and who also spoke
with Heruy Jolmson. the president of J.M. Products,
correct?
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A. Yes. yes.

Q. Sounds though what y·ou just said is he
didn't make a• he didn't infonn you of any expenses
you weren't otherwise already aware of?
A. He had no reason to do that because -Q. Because?
A. Because I did not ask. It was not -- I
was interested to the activity - to the scientific
and technological activity of J.M.
Q. So as the corporate representative of
J.M. Products sitting here today. however. your
testimony is you are not aware of a siugle expense
incurred by J.M. Products that wasn't paid for or
reimbursed by either Andrea Rossi or Leonardo
Corporation. correct?
A. You are asking me if I am-- I am
repeating your question to be sure I have understood
it because I want to answer properly.
You ha\'e asked me. if I understood. ifl
am aware of other expenses, apart the ones Leonardo
Corporation has paid for. Is this the question?
Q. Leonardo Corporation or Andrea Rossi.
A. Yeah.., okay.
Q. I just want to make sure you understood
the question.
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MR. A.RAN: Objection to form.

THE WTTNESS: Again. I was the scientific
and technological director. so I spoke with
Heruy Johnson for what concerns all the
expenses.
When I spoke with Henry Johnson. when we
spoke about expenses. we spoke only about the
expenses I was aware of. which are the expenses
I explained before, the day by day expenses. you
know. the employee. the consultant. the bill of
FPL. etcetera. et cetera. et cetera and
invoices that came for some technological issue
or technical issue.
And-- but again. I am not aware of and I
do not know if there have been or not other
expenses independent from this activity.
BY MR. PACE:
Q. So you learned nothing from
discussions -- your discussions with Henry Johnson
about any expenses you didn't already know about?
A. Can you repeat?
Q. You told us you spoke with Henry Johnson
about expenses of Leonardo.
A. Yes.
Q. I'm sorry. expenses of J.M. Products.
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A. The answer is yes.

Q. You are aware of other expenses incurred
by J.M. Products?
A. No.
Q. You're not answering my question. Let me
try it again.
A. Yes.
Q. As the corporate representative of J.M.
Products do you know of any expenses incurred by J.M.
Products. other than the expenses that were paid for
by either Leonardo Corporation or Andrea Rossi?
A. No.
Q. All right. How many times bas Henry
Johnson been to the Doral --I'm sorry, Jet me define
something here.
If I refer to the Doral warehouse-what's the address of J.M. Products? What's the
address of J.M. Products?
A. 7861 Northwest 46th Street DoraJ.
Florida 33166.
Q. If I refer to that as eitb.e r the Doral
warehouse or !the Doral location. are you comfortable
with that?
A. Yes.
Q. Okay. How many times has Henry Jolmson
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1 been to the DoraJ warehouse?
2
A. Wow. Surely he has been there. How many
3 times. as far as I can remember. I am not sure. I
4 am -- you know . several times. Maybe two. three.
5 something like that. But honestly, I do not remember
6 enough well to answer.
7
For sme I have in my brain the image of
8 attorney Johnson ins ide the factory and in the
9 office. I ha\"e this image in my mind. but I cannot
10 recollect how many times.
11
Q. Understood.
12
A. But not many. Not many.
13
Q. Not many. So on a day-to-day basis you
14 are at the Doral warehouse. correct?
15
A. Every day.
16
Q. All right. And any operations that are
17 occurrin at the Doral warehouse on behalf of J .M .
18 Products. you are controlling?
19
A. Absolutely.
20
Q And that has been so since J.M . Products
21 was formed. correct?
22
A. It is correct.
23
Q. All right. So you. Andrea Rossi. control
24 all of the day-to-day activ ity of J .M. Products.
25 correct?
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2

A. Okay.
Q. My question was-- let's see if you can

3 answer my question though. Because I thought we wen
4 through this already.

5

You. as the corporate representative of
6 J .M . Products. are here to say -- to testify that the
7 only expenses of which you are aware of J.M. Products
8 were paid by Leonardo Corporation. correct?
9
A. If we limit om description of the facts
10 to the action of paying the bills. yes.
11
Q. Yes. sir. I am-12
A. If we confine. yes.
13
Q . We w ill get into the explanation of why
14 they aid but I am just trying to establish that you.
15 Andrea Rossi. ran the day-to-day o erations of J .M .
16 Products. correct?
17
A. Yes. it is correct.
18
Q. You. Andrea Rossi. controlled Leonardo
19 Corporation, correct?
20
A. Correct.
21
Q. Leonardo Co ration aid for all the
22 da -to-day ex uses of which you are aware for J.M.
2 3 Products. correct?
24
A . Correct.
25
Q. So there is -- the building-- the Doral
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A. Correct.
Q. You. Andrea Rossi. control Leonardo
Co~ration. correct?
A. Correct.
Q. Leonardo Corporation pays all the
expenses of J.M . Products. correct?
A. No.
MR. CHAIKEN: Object to form.
BY MR. PACE:
Q. What expenses does J.M. Products incur
that Leonardo does not pay?
A. You are forgetting that I told you at the
beginning of this deposition that Leonardo paid the
expenses of J.M. as a compensation of the products -Q. But they are still paying it. My
question was Leonardo pays for whatever reason -- you
can explain later the reason.
MR. ARAN: Objection. Let's not talk
over each other.
BY MR. PACE:
Q. Fair enough. I am just asking a
question. You can explain later w hy they paid it.
A . Okay.
Q. You can explain in the trial. You can
explain it at some other context.
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warehouse where J.M . Products is located. that was
fmmd by you. correct?
A. Correct.
Q. It was leased by Leonardo. correct?
A. Correct.
Q. J.M. Products subleased whateYer
section -- whateYer portion they used from Leonardo.
correct?
A. Correct.
Q. J.M . lProducts leased or contracted for or
received from Leonardo an employee?
A. Can you kindly repeat the question?
Q. Sme. Who is Reinaldo Breto?
A. Was the janitor-- well, janitor and
guardian of-- he was an employee of J .M.
Q. He was an employee of J .M.
He was lent to J.M . by Leonardo
Corporation. correct?
A. Yes. it is correct.
Q. And that was yom dec ision to loan Breto
from Leonardo to J.M . Products?
A. Correct.
Q. Okay. And Mr. Breto acted w1der your
direction?
A. Correct. And not only tmder my
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1 direction.
2
Q. Under who else's direction. Jim Bass?
3
A. Yes.
4
Q. And Jim Bass is an indiYidual that you -5 you made the decision to hire Jim Bass for J.M.
6 Products. correct?
7
A. Yes. but -- yes. Yes. es.
8
Q. You did not find Jim Bass initially.
9 correct?
10
A. No. I did not.
11
Q. So I am not suggesting you did but the
12 decision to hire Jim Bass was by you?
13
A. Yes.
14
Q. Back to my-- you resisted answering the
15 control question. so I am trying to understand why.
16
A. I did not understand what you said.
17
Q. Sure. I asked you -- you were reluctant
18 to answer yes to the question that. you know. Andrea
19 Rossi controls -- controls J.M. Products.
20
A. It is absolutely -21
MR. ARAN: Objection to fom1. There is
22
no question pending. There is no question
23
pending.
24
MR. PACE: What are you instructing him
25
not to do then?
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MR. ARAN: Objection to form.
MR. CHAIKEN: Object to form.
THE WITNESS: No.
BY MR. PACE:
Q. Why is it that Andrea Rossi does not
control J.M. Products?
A. Because to conti·ol J.M. Products mean to
have full control of J.M. Products. As you -- as you
have heard from the beginning. I was not in the board
of directors. I was not the president. I was not
the CEO.
I was the director of all the scientific
research and development activity and experimental
activity of J .M.. so I was the director and I am
responsible about all the day by day operations.
working operations that take -- that have taken act
inside the factory of J.M.. not of all the actions or
deeds that are related to the-- to d1e activity that
is proper of a president or of a board of directors.
Q. What other activities does J.M. Products
engage in. other than activities that you have
controlled?
A. I don't know.
Q. As the corporate representative of J.M.
Products here today you are not aware of any
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MR. ARAN: I am objecting to the fmm.
which is you are simply making statements tha
are not questions.
I am objecting to the fonn and I am
suggesting there is no question pending for him
to answer.

7 BY MR. PACE:
Q. You were responding. I'm sorry.
A. I'm sorry. attorney. but I totally

8
9

10 disagree with you. I am not resisting the facts that
11 you are saying.
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I always answered yes to every question
that you asked to me related to the fact that I was
the director of the day by day operation of J.M.
Q. I know, but I was asking you a question
about control and that's where you resisted. so let
me ask it again.
Andtea Rossi controls all aspects of J.M.
Products. correct?
MR. ARAN: Objection to form.
MR. CHAIKEN: Object to form.
THE WTINESS: No.
BY MR. PACE:
Q. Andrea Rossi conn·ols J.M. Products.

25

COITeCt?
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1 activities in which J.M. Products is engaged that has
2 not been controlled by Andrea Rossi?
3
A. I am-MR. ARAN: Objection to f01m. He's here
4
5
to testify about the matters set forth in your
6
designated deposition. which deals with J.M.'s
actiYities as they relate to this lawsuit and
7
8
the operations of J.M. as it r elates to this
lawsuit and the operation of the E-Cat. et
9
10
cetera. It does not deal with anything else
11
that J.M. may have or not have.
12
MR. PACE: A. that's not true. B. that's
l3
kind of a coaching, speaking objection. You can
14
make an objection. if it's a fair objection.
15
MR. ARAN: I will not help you anymore
16
agaw.
17
MR. PACE: No. no. I twderstand.
18
MR. ARAN: I am trying to help you.
19 BY MR. PACE:
20
Q. That's fine. By the way. he's made the
21 objection. I want to make sure it's clear on the
22 record. I am uot disputing that. that the objection
23 is here.
24
Let me try to rephrase my question.
25 Well. I think your answer might go to a scope issue
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but my question is still. as the corporate
representative of J .M. Products you are not aware of
any acti\ity in which J.M. Products has engaged that
you have not controlled: is that correct or not
correct?
MR. ARAN: Objection to form.
BYMR. PACE :
Q. Yes or no?
MR. CHAIKEN: Objection to form.
THE WITNESS: It is not correct. It is
not correct. it is confusing because I have
just -- attorney. I have just answered you. that
I am aware of the facts -BYMR. PACE :
Q. Dr. Rossi. let me-- I am going to try to
break those into small questions and they may not go
anywhere but let me just try this.
I don't think every question is an
invitation for you to say something in addition.
Times there are, if you feel my question is unfair.
You asked me to clarify it, so I am going to
clarify.
You tes tified today about ,·arious
activities of J.M. Products that you have controlled,
such as the technical aspects and the day-to-day

1
2
3
4
5
6
7
8

activities at the Dorallocation, correct?
A. This is correct.
Q I am askiog_you as the corporate
representati,·e of J.M . Products are you aware of any
other actiYities in which J.M. Products has en a ed?
Do they have any other business
activities that you are -- that you are not -- that
you. Andrea Rossi. are not involved in? Do they have
any other financial acti\'ities in which you. Andrea
Rossi. is not involved in?
MR. CHAIKEN: Object to form.
THE WTINESS: I have not a hint about
everything that happened out of tl1e factory o
J .M. in 7861 Northwest 46th Street. Doral.
Florida.
BY MR. PACE:
So you're aware of no such activities?
MR. ARAN: Objection to form.
THE WITNESS: I am aware and I an1
erfectly aware of all the activities that
hawened inside tlle factory.
BY MR. PACE:
Q. And you are not aware of any activities
by J .M. Products outside that factory?
A. This is correct.
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Q. So to the best of your knowledge there
are no activities by J .M. Products outside the
factory?
MR. ARAN: Objection to f01m.
mischaracterization.
THE WITNESS: I am not able to answer
about tllings that I am not aw are of.
BY MR. PACE:
Q. Fair enough. but I think I asked to the
best of your knowledge. Let me ask the question
again.
A. The best of my knowledge is I don't
know.
Q. To tlle best of your knowledge you are not
aware of any activities of J.M . Products other tllan
what occurs at the Doral warehouse?
A. Yes
Q. All right.
A. Sorry but. y ou know, it's the English to
tlle best of your knowledge that had put me in
difficulty because I don't know the semantic limit of
that proposition. This is why I was -Q. Understood. I understand. Some of these
tllings I am trying to find out, you can ouly answer
to the knowledge that you either have prior to
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1 preparing for the deposition or in connection with
2 preparing for the deposition.
3
But as a corporate representative of J.M.
4 Products if the question. in fact, falls witllin the
5 scope of the topics for which you are a corporate
6 representative , and that can be a debate between
7 counsel but if it does your answer. you know. is
8 controlling for the corporation.
9
If it doesn't. then it's just your
10 personal -- you know. what Andrea Rossi knows
11 personally.
12
A. Yeah.
13
Q. You w ould agree with me that as it
14 relates to Leonardo Corporation the ouly activities
15 of J.M. Products that are of significance to Leonardo
16 Corporation are the acth·ities at the DoraJ
17 warehouse. correct?
18
:MR. CHAIKEN: Object to form.
19
THE WITNESS: Can y ou kindly repeat?
2 0 BYMR. PACE:
21
Q. It's a long question. I w ill try again.
22 The ouly activ ities of J.M. Products that are
2 3 relennt to Leonardo Corporation are those activities
24 at the Doral warehouse, correct?
25
A. Yes. lit is correct.
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Q. And those activities you. Andrea Rossi.
had complete control over?
A. Yes.
Q. All right. When did you inform
Industrial Heat that you had complete control over
the activities of J.M. Products?
A. From the beginning.
Q. From the beginning?
A. From the be@n.nin . In Jtme there is -I am aware of an e-mail that I sent to Tom Darden and
J.T. Vau~ in June 2014. so-- when did not yet
exist the factory ofDoral because the factory of
Doral bas been rented. if I will recall. in S~tember
for 2014.
So in Jnne 2014 I sent an e-mail where I
clearly stated to J.T. Vaughn and Tom Darden that I
was going to direct the plant of J.M. I informed
them perfectly that it was an experimental plant. I
informed them -- they knew perfectly everything from
the beginning.
Q. And this is -- this you say is in e-mail
communications that you bad with Tom Darden and J.T
Vaughn. correct?
MR. ARAN: Object to fom1.
THE WITNESS: Yes. this is the one that I
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Q. And the customer -A. When I say in that e-mail -- sorry. I

2
3 ha,·e not finished. I'm sony, attorney.
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Q. No. fair. Please finish.
A. When I wrote in that e-mail I will direct
or be the director, I don't remember -- now I don't
remember by word. but when I say that I would have
directed the plant. I was referring of-- obviously
of the plant -- to the plant of the customer.
Q. When you were talking about operating the
plant you were not referencing operating the 1MW
plant. correct?
A. That would have been ridiculous because
the fact that I was the director of the 1MW plant of
Leonardo was known since 2012.
It is like I come down to my wife and say
dear. I have to inf01m you that I am your husband.
You know. that would have been ridicttlous.
Q. And so your reading-- obviously these
are e-mails so we ha,·e the e-mails. but your reading
of these e-mails is that they disclose that you are
going to be in control of the customer?
A. Plant
Q. The customer's plant?
A. (Nods head.)
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recall now. yes.
BYMR.PACE:
Q. Okay.
A. But maybe there are others. but I
remember this perfectly. I have short memory of tills
because you have shown it to me in my first
deposition.
Q. So it's a document that you -- an e-mail
that you saw in your first deposition?
A. Yes. So I remember that. I am sure
there are others but sure, I think there are others.
I am perfectly sure that Tom Darden and
J.T. Vaughn knew eYetything to the perfection but I
haYe very fresh memory of this e -mail because you
haYe shown it t·O me.
Q. And this e-mail -A. You have shown it to me.
Q. And this e-mail does it refer to J.M.
Products or does it refer to a customer?
A. Kindly can you repeat?
Q. The e-mail you are talking about. does it
refer to J.M. Pr·oducts or does it refer to a
customer?
A. I don't remember this particular. but I
was referring to the plant of the customer.
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1
Q. And the day-to-day activities of that
2 customer?
A. Yes. sir.
3
4
Q. All right. And oilier than that
5 communication you belie\·e there are otl1er e-mail
6 communications where you made the san1e point by
7 referencing the plant of the customer?
8
A. I am not sw·e, attorney.
9
Q. Okay.
10
A. But I believe so. But also. if! may
11 complete the question. in the sense no one of
12 Industrial Heat has eYer. until the beginning of the
l3 litigation. no one oflndustrial Heat has ever put in
14 discussion the thing.
15
So they never asked me who is the
16 directing the plant of J.M.. They visited -- they
17 Yisited many times the plant of Leonardo. They have
18 been there and they have also spoken with the -- with
19 Jim Bass. but the only thing they were interested to
20 was to show the plant and to get tlte reference of Jim
21 Bass for their ittYestors that were the British of
22 Woodford and the Chinese from China. Please.
23
Q. You are now getting way collateral.
24
A. No. I am not going away. I am just
25 saying that the only thing they w ere interested to
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1 was to get the funds from their investors. They
2 never asked to me who is directing the plant.
3
Q. Dr. Rossi. did you eYer take them to the
4 other side of the Dora! warehouse where J.M. Products
5 o erated: yes or no?
6
A. No. be-cause -7
Q. Did you tell them-- did you ever tell
8 them that they could not access the other side of the
9 Doral warehouse where J.M. Products was located: yes
10 orno?
11
A. In pursuit of12
Q. I'm sorry?
13
A. Yes or no does not exist. I have to
14 explain. If you - I am sw-e that you know perfectly
15 the term sheet between Industrial Heat and J.M.
16
Q. You drafted that.
A. In the term sheet was written Yery
17
18 clearly that Leonardo-- pardon. Industrial Heat
19 guys had not to enter in the area of J.M. and J.M.
20 guys had not the right to enter in Leonardo area.
21 Pardon, Industrial Heat area.
22
So it had been stated, signed and
23 accepted by both parties that are J.M. from one party
24 and Industrial Heat from the other that none of them
25 had to inYade the area of the other.
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invade the area of Industrial Heat and Industrial
Heat guys were not allowed to enter in the J.M.
area.
Q. So let's -A. It was forbidden by contract. Excuse
me. If they have asked to me to allow them there.
that would mean that they asked to me to breach a
contract that tlley had signed.
This would mean tllat they tried to breach
a contract that they had witll J.M..
Q. Right. We're going to be here all day.
Dr. Rossi. so we're going to have seven bow-s.
A. I am bere for all tile time you want.
Also more than seYen bow-s if you want.
Q. That's great. Then we w ill take more
than seven hours.
MR. ARAN: No. you won't.
TilE WITNESS: No problem.
BYMR. PACE:
Q. Let me ask tile question again because
it's a simple question, you can keep trying to dance
around it. but I'm asking for a simple answer. Maybe
it never occw-red, so let me ask again.
Did you. Andrea Rossi. ever tell anyone
from Industrial Heat that they could not enter the
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Q. And you-A. The only guy that could go in both areas
was me because I was at the same time as Indusnial
Heat knew perfectly. as I said before. I was the
consultant and technical director of J.M.. as well as
the director of the plant of one megawatt.
Q. Again. so my question. let's ask again.
Let's see if you can answer it this time.
Did you tell them -- did you tell people
from Industlial Heat that they could not go to the
J.M. Products side of the warehouse? Why is that not
a yes or no answer?
MR. ARAN: Objection to fonn.
BYMR.PACE:
Q. Dr. Rossi-A. I did not tell. llle contract told it.
Q. So you are saying you never did. So yowtestimony is -- yow- testimony is -- yow- sworn
testimony is you never told anyone A. No. my testimony is that I don't recall
that it has been necessary to tell to the guys of
Industrial Heat that they could not invade the area
of J.M.. for the very sin1ple fact that they were
perfectly aware· of the agreement that tl1ey had signed
with J.M.. where was written that J.M. guys could not
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1 J.M. Products side of the Doral warehouse: yes or no?
2
A. Not that I can recall.
3
Q. Was that hard?
4
A. Sony?
5
Q. Was that hard, to answer that question?
MR. CHAIKEN: Object to form.
6
7
THE WITNESS: No. it's not hard. I don't
8
recalL
9 BY MR. PACE:
10
Q. That's all I'm asking though.
11
A. Is this the answer?
Q. That was tile question I asked . Now
12
13 you're answering tl1e question I asked.
14
A. Okay.
15
Q. Okay. You can hold onto your speeches
16 for later on.
A. Perfect. But I just wanted -17
18
MR. ARAN: Object.
19
THE WITNESS: I just wanted to clear if
20
should tlley have asked to enter -21 BY MR. PACE:
22
Q. But you're saying they didn't.
23
A . -- in the J.M . contract. I say I don't
24 recall.
25
Q. Okay.
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1
A. I don't say they didn't. I say I don't
2 recall.
3
Q. That's all I am asking for. I am asking
4 for what you know, what you recall and your
5 recollection-6
A. I don't recall.
7
Q. -- is that it never happened?
8
A. Should they have made it they would hav
9 asked to me to breach a contract that they had
10 signed.
11
Q. I understand. I understand what you
12 think the law js but I am just asking you for your
13 recollection.
14
A. You're asking me-15
Q. Dr. Rossi -16
A. You are asking me if-17
Q. Dr. Rossi, let's go on to our next
18 question.
19

20
21
22
23
24
25

A. Okay.
Q. There is a question, I get an answer from

you, all right?
And your answer is to the best of your
recollection you don't believe you ever told anyon
from Industrial Heat that they could not access the
Doral -- the J.M. Products side of the Doral
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A. Okay.
Q. Jim Bass. what title did you give to Jim
Bass in connection with J.M. Products?
A. Consultant. scientific consultant.
Q . Why did he represent himself as the
director of engineering for J .M . Products?
A . Because he was for what concern- for
what concerned the part related to the electronics
that we were de,·eloping there. he was the director.
So he was -- in the sense he was a
director. Also. I must ask you that Tom Darden asked
me to present him as the director to his inYestors.
to have references from the director of the customer
that be was satisfied . You know -Q. Let me stop you there. I will break this
out. We can get to the conversation.
A. Okay.
Q. Let's make sure I am clear for what you
said.
A . Okay.
Q. You're saying Tom Darden wanted someone
from J .M . Products to meet w ith potential investors.
correct?
I am j ust going to take t!J.is one little
chunk at a time. Is that correct, somebody from J.M .
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1 Products?

A. No.
MR. CHAIKEN: Object to form.
MR. ARAN: Object to fonn.
THE WITNESS: I did not say that. I say
I do not recall.
BYMR. PACE:
Q. I'm sorry. I said to tl1e best of your
recollection.
A. No. you said to the best of your
recollection you believe that. I did not say so . I
say as I am- I say just I don't recall. I do not
say I don't believe.
I say I don't recall. You know English
better than me but some English I have learned. To
recall is one tlllng and to believe is another thing.
And I also added that if they did. they
made an illegal action because they asked to breach a
contract.
Q. Dr. Rossi. Andrea Rossi. you've said this
seYeral times never in response to my question so
let's see if we can -A. No. I responded to your question. I
don't recall.
Q. Let's keep going here.
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A. Someone tllat was not me.
Q. We w ill keep going this with little
chunks and see if we can do it in little pieces
here.
A. Very good.
Q. You're telling me Tom Darden told you-A. Yeah.
Q. --that he wanted somebody from J.M.
Products. oilier than you. to meet with potential
investors. correct?
A. Yes. it is correct.
Q. And Tom Darden asked you that tlJ.is person
be knowledgeable about the power or energy being
received by J.M. Products from Leonardo Corporation.
correct?
MR. C HAIKEN: Object to form.
BYMR. PACE:
Q. Do you want me to ask the question again?
A. No. no. no I have understood perfectly
your question and it is correct.
Q. Did Tom Darden tell you-- did Tom Darden
identify the particular person who should meet witl1
tllese in\·estors?
A. There was not another.
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1
A. This is interesting because -2
Q. Wait. wait. wait. What isn't
3 interesting. I think we all can agree. is you getting
4 collateral. so let's stick to this.
5
A. Sorry. you are right.
6
Q. There is four meetings and trust me. the
7 day will go much faster if you aDSWer my questions
8 and-9
A. But I am not in a huny.
10
Q. When my questions are· unfair you can
11 certainly go on.
12
A All right.
13
Q. But sometimes like you get collateral to
14 me.
15
A. I got ail the time you want.
16
Q. You got four meetings. You said there is
17 fom times investors came in.
18
A. Yeah.
19
Q. Let me ask incrementally.
20
A For meetings with the investors.
21
Q. With the investors. Did you meet with
22 Tom Darden -23
A. I am very sorry.
24
Q. No problem.
25
A. Yes.
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four occasions when potential investors came to the
Doral warehouse to see the 1MW plant. correct?
A. Yes. it is correct.
Q. Yom testimony is each time one of those
Ul\'eSfOr groups Or potential inYeStOrs groups came.
they met with Jim B ass?
A Yes. it is correct.
Q. And each time Jim Bass told them that
J.M . Products was satisfied with the_power or energy
they -- it was receiving from Leonardo Corporation.
correct?
MR CHAIKEN: Object to fonn.
MR ARAN: Object to form.
THE WITNESS: This -- as far as I recall.
,;::es.
BY MR. PACE:
Q. And yow- testimony is that that -A. Maybe -- I want to add this. I am sure
of this for the first two times. first visit of the
British. second visit of-- second ,·isit with the
Chinese.
I am not sure of this for the third visit
with the British again. but I think so. But I am not
sme about the fourth visit with another Chinese
conunission. Maybe during this fomth visit with the
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Q. Did you meet with Tom Darden in advance
of each of those meetings with investors?
A. In the first case. yes.
Q. Okay.
A. In the other case. I don't recall.
Q. In tem1S of the conversation-- in terms
of the request by Tom Darden to ha\"e either Jim Bass
or at least somebody other than you to meet with the
investors. did you -- did he make that request in
connection w ith each of the fom visits by investors
or did he just make the request the first tin1e and
you understood that that should occur with each
investor meeting?
A. No. he wanted -- he wanted -- I precisely
do not recall.
Q. Okay.
A But be ne\·er told me I want not Jin1 Bass.
I want you. So by default -Q. So you understood there is four times -yow- testimony is that there is fom times that
investors came to the Doral warehouse or potential
investors came to the Doral warehouse to see the lMW
plant. correct?
A. Kindly repeat your question.
Q. Yes. Your testimony is that there is
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1 Chinese commission Jim Bass was not there but I am
2 not sure of this. I don't recall exactly.

3
Q. So4
A. The interesting is that the third visit
5 with the British happened in October and in October
6 they came with the commission of Woodford. October or
7
8
9
10

September. they came with the commission of the
British. of Woodford. with the two top manager of
Woodford and they commented extremely positively the
plant and I perfectly that the two officers of

11 Woodford with enthusiastic of the plant while-12
Q. And did they meet JimB
A. I'm not finished.
14
Q. I am not asking about the details of the
15 meeting though. Dr. Rossi. you're clearly getting
16 collateral on me.
17
All I was asking you -- I was asking very
18 focused little questions because I am just trying to
19 get my answers. I may ask you about these other
20 subjects. I probably will later on today.
21
A. All right.
22
Q. You know how a deposition works. This is
23 your third deposition in what. two weeks: is that
24 correct?
25

A. Yeah. more or less. yes.
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Q. Okay. So you're aware that -A. Yes.
Q. ·~ to some extent there is questions I
want to ask. I want to get an answer to and then
there will be opportunities for you to get into other
subjects later on. You understand that, correct?
A. Yes. srue.
Q. You understand there is a lot of subjects
we're going to get to cover today. correct?
A. Absolutely .
Q. So let me just- I am just trying to
nail down this one particular point.
A. Okay.
Q. Your testimony is now. just so I am
clear. at least as to two -A. Go ahead.
Q. --there are four times investors visited
the Dorallocation. inYestors or potential inventors
to see the 1MW plant.
Your testimony is on at least two of
those occasions Jim Bass met v.rith the group of
potential investors. correct?
A. It is correct.
Q. All right. You are not sure if on the
other two occasions Jim Bass met w ith the group of
Page 59

1 potential investors?

2
3
4
5
6
7
8
9
10
11
12
13
14
15
16

17

18
19
20
21
22
23

24
25

A. I am sme that he met them just for a
hello.
Q. All right.
A. Just for a hello. while in the first
two -- I am sure in the first two occasions Jim Bass
has sit at the head of the meeting rooms. There is a
table like this, more or less.
Q. Okay.
A. And he was sit where I sit now and all

the other people was around and there has been a
meeting of at least half an hour in the first two
occas ions. British and Chinese.
The other two. I don't remember if it bas
been a meeting or just a hello.
Q. I understand. So Jim Bass was -- met -so there is a meeting or hello.
As to each of the four groups of
investors or potential inYestors, Jim Bass was at
least present at the Dora! warehouse?
A. Yes.
Q. As to two of those four occasions he may
simply have said hello. introduced himself as the
director of engineering to the group of potential
investors. correct?
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A. I don't remember if he introduced himself
2 as the director of engineering or not. but he
3 introduced himself as saying hello. evetything all
4 right just. you know, niceties and have a nice day.

5
I don't remember exactly but could be
6 that the second two meetings have seen Jim Bass in a
7 Yery -- in a very shmt spot.
8
Q. Okay.
9
A. While in the first two he was a long
10 movie.
11
Q. He was making more of a presentation in
12 the first two meetings?
13
A. Yeah.
14
Q. EYen in the second two meetings w here you
15 are saying Jim Bass's interaction was more limited
16 w ith the groups of potential inv estors. even then he
17 would express that J.M. Products was satisfied with
18 the power or energy it was recehing from Leonardo
19 Corporation?
20
MR. CHAIKEN: Object to form.
21
MR. ARAN: Objection to fom1.
22 BY MR. PACE:
23
Q. If you recall.
24
A. I cannot recalL but exists a body
25 language and, you know. that -- the body language
Page 61
1 when he say hello to everybody was not the body
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language of a nervous guy. so.
Q. So you think by his body language he w as
implying to the in\·estors that J .M. Products was
happy with Leonardo Corporation?
A. I think you are understanding what I say.
MR. CHAIKEN: Object to form.
BY MR. PACE:
Q. But on at least two occasions your
testimony is Jim Bass did meet with in\'estors and had
a ion meeting . approximately a hour meeting w ith
each of those ou s of investors. correct?
A. Yes.
And in those meetin~ be would more
clearly say or would clearly say that J.M . Products
was happy with or satisfied witb the power or energy
it was receiving from Leonardo Ccm><>ration. correct?
A. It is correct .
Q. All right. And in these meetings
would -- would Jim Bass identify your role in
connection with J .M. Products?
A . Can y ou repeat the question?
Q. Yes. I am just trying to tmderstand.
when Jim Bass is meeting with these group of

19
20
21
22
23
24
25 investors. these half hour meetings each time--
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]
MR. ARAN: Objection to fonn.
2 BY MR. PACE:
3
Q. --and he's talking about the J.M. -- J.M.
4 Products being satisfied with the energy or power
5 it's receiving from Leonardo, would he discuss your
6 role in connection with either Leonardo or J.M.
7 Products?
8
MR. ARAN: Objection to form.
9
THE WITNESS: No. No, it has not been
I0
put on the table. He just said he was
II
satisfied. Basically that is wh at Tom Darden
I2
asked for.
I3
He just asked to me for to make Jim Bass
I4
represent a good reference because he had to get
15
funds from 1th ose investors. That's it.
I6 BY MR. PACE:
I7
Q. Okay. And to go back to your testimony
I8 before, what Tom Darden said-- he either
I9 specifically asked for Jim Bass or at the very least
20 he asked for someone from J.M. Products other than
2 1 you, correct?
22
A. Correct.
23
MR. ARAN: Object to form, asked and
24
answered.
25
(The document referred to was thereupon
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I Products negotiate this term sheet?
2
MR. CHAIKEN: Object to fonn.
3
THE WITNESS: I did.
4 BY MR. PACE:
5
Q. You negotiated this on behalf of J.M.
6 Products?
7
A. Yes, sir.
Q. With whom did you negotiate the term
8
9 sheet?
10
A. With Tom Darden.
II
Q. All right. Did you disclose to Tom
12 Darden that you were negotiating on behalf of J .M.
13 Products?
14
A. Yes.
15
Q. And when you negotiated with Tom Darden
16 over tllis term sheet, are these the e-mail
17 communications that we have seen that go back and
18 forth about the term sheet?
19
MR. CHAIKEN: Object to form.
20
THE WITNESS: Sorry, I did not understand
2I
the question.
22 BY MR. PACE:
23
Q. Sure. How did you negotiate witl1 Tom
24 Darden over the tenn sheet? How did you
25 communicate? Was it by e-mail or was it by--
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l marked Deposition Exhibit I for Identification, a
2 copy of wllich ES attached hereto.)
3 BY MR. PACE:
4
Q. I am going to mark a couple of documents
5 here but we will just take them one at a time. This
6 is-- I marked as Exhibit I the-- the deposition
7 notice for J.M. Products.
8
You have seen this notice before?
9
A. Yes.
I0
Q. And you --these are the topics upon
11 which you prepared yourself for testifying today?
12
A. Yes. Yes, sir.
13
Q. All right. We will come back to these in
14 a bit. I wanted to have that marked as the first
15 exhibit and then I can go to my second exhibit, which
I6 is going to be the term sheet.
17
(The document referred to was thereupon
18 marked Deposition Exhibit 2 for Identification, a
19 copy of which is attached hereto.)
20 BY MR. PACE:
21
Q. This is marked as Exhibit 2. You are
22 familiar with this document, what's marked as Exhibit
23 2, tenn sheet?
24
A. Yes.
25
Q. Who-- did anyone on behalf of J.M.
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A. By-- also by e-mail, sure. By e-mail,
by personal discussions that we had in Raleigh
because in this period I was in Raleigh.
Q. Okay.
A. In this period I still was in Raleigh
regularly and by telephone, you know, we had many
conversations about this.
Q. And who negotiated this term sheet on
behalf of Leonardo Corporation?
A. Me.
Q. All right. So you were negotiating both
as -- for J.M. Products and for Leonardo Corporation?
A. That is correct.
Q. And at the time J.M. Products was called
J.M. Chemical Products, correct?
A. Yes, it is correct.
Q. Is that the name you came up with for the
company originally?
A. No. Originally, you know, I don't
remember. Honestly, I don't remember who came up.
Q. Is there anyone other than you who may
have come up witl1 the name?
A. Yes, could have been the -- could have
been Di Giovanni but honestly, I don't remember
that. 1 was not -- I did not like the name anyway
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1 and late ly has been changed into J.M. Products.
2
Q. So is -- other than -- you made this a
3 first reference today to DiGiovanni. That's
4 Francesco Di Giovanni?
5

A. Yes.

6
Q. And Francesco DiGiovanni is the
7 beneficiary of the trust that owns J.M. Products,

& correct?
9
A. Yes.
10
Q. All right. So your testimony is that you
II believe-- well, your testimony is that either you or
12 Francesco Di Giovanni came up with the original name
13 for J.M. Products, that being J.M. Chemical Products?
14

MR. ARAN: Objection, form.

15
16

THE WITNESS: As far as I recall because,
you know, it is not-- it is not a th ing that I

17

considered important, so it is an issue of three

I&

years ago or something, so I don't -- I don't

19

remember exactly, but yes. Anyway, I did not

20
Like it and I changed it.
21 BYMR.PACE:
22
Q. Why don't we complete that thought and
23 then we will do the-- we will come back to this,
24 which is at some point the company's name was changed
25 from J.M. Chemical Products to J.M. Products,
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These are the three I dealt wilb to the
setup of this term sheet regarding Industrial Heat.
So I agreed upon this sum from the side of Industrial
Heat with Tom Darden in first place, John Mazzarino
in second place and J.T. Vaughn in third place.
Q. Did you negotiate with --I'm a little
confused.
When the tenn sheet was first presented
to Industrial H eat, the term sheet was first prepared
by you or at your direction, correct?
MR. CHAIKEN: Object to fonn.
THE WITNESS: No.
BY MR. PACE:
Q. Somebody from Industrial Heat first
prepared the term sheet?
A. Neither. We sit down at the table in
Raleigh, in the meeting room of the factory of
Raleigh and we came up with a draft where everybody
has
put -- in a brainstonn everybody has put down on the
table his ideas and we came up with a draft.
Q. Who came up with the thousand dollars, if
you recall? If you don't recall, you don't recall.
A. Maybe the idea of the number was mine but
I am not sure of that.
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correct?
A. Yes, it is correct.
Q. And that was at your direction, correct?
A. Yes, it is correct.
Q. All right. Back to the tenn sheet. Who
decided that J.M. Products would pay rent of$1,000
per day? Who came up with that number?
A. I agreed upon this with Di Giovanni and
he said that -- the agreement between me and
Di Giovanni has been this. Leonardo will pay all the
day by day in change of the product that we will take
and I take the liability if the product is good or
not in the first period and you w ill -- and J.M. will
pay the thousand dollars per day to IndustTial Heat.
I tried to make also the interest of
Industrial Heat because I was -- in those period you
must not forget that my relationship with Industrial
Heat was very good and -Q. So you in connection w ith Di Giovanni
came up with tlhe number of $1,000 a day?
A. No. the number of $1,000 has been -partially correct, I'm sorry. Partially correct
because I have been in contact -- I was in contact
with all the parties, that was Tom Darden-- Tom
Darden, J.T. Vaughn, John Mazzarino.
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Q. Okay.
A. Maybe the idea of the number was mine
because I said this is a good sum for lndustTial Heat
to make some money and is reasonable respect the work
that -- that had to be done.
But in any case, all this draft included
the one thousand per day has been decide together
around the table like this, with the three of
Industrial Heat and me.
Q. So you negotiated this agreement, it
was -- your recollection is it was in a conference
room?
A. Yes.
Q. And in this meeting were you, Tom Darden,
John Mazzarino and J.T. Vaughn, correct?
A. Correct. At least -Q. Anyone else in the meeting?
A. I don't recall. I don't recall. I don't
recall. But I don't think so because this was a
decision that did not involve other kind ofpeop1e
there, so I don't recall.
Q. And so the terms -- evenhtally Henry
Johnson came up to Raleigh to sign this agreement on
behalf of J.M. Chemical Products, correct?
MR. CHAIKEN: Object to form.
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1
THE WITNESS: No.
2 BY MR. PACE:
3
Q. Did he not sign it in North Carolina?
4
A. No.
5
Q. He signed it back in Florida?
6
A. Yes.
7
Q. All right. There was a meeting in North
8 Carolina with Henry Johnson prior to the term sheet
9 being finalized: is that correct?
10
A. Yes.
11
Q. All rig:ht. Where were you when you
12 signed the agreement?
13
A. This agreement. as I recalL attorney.
14 maybe I'm wrong. but as far as I can recall everybody
15 has signed it separately.
16
So there has not been a meeting in which
17 everybody signed. Once the term sheet has been
18 completed. dus tem1 sheet has made many back and
19 forth through the e-mail to correct things. et
20 cetera. et cetera.
21
Of comse the attorney Johnson
22 participated to this ping-pong because he had -- he
23 also made reviewing. et cetera. Once we reached a
24 final text that was good for everybody. I don't
25 remember who sent copies.
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2

The time is 11:36 a.m.
(Thereupon a brief recess was taken.

3 after which the following proceedings were had.)
4

THE VIDEOGRAPHER: We're back on the

5
record. The time is 11:47 am.
6 BY MR. PACE:
7
Dr. Rossi. ou have in front of you

8 what's been marked as Exhibit 3. This is a
9 subleasin agreement between Leonardo Corporation and
10 J.M. Products. correct?
11

A . Correct.
12
Q. Who negotiated this on behalf of Leonardo
13 Corporation?
14
A. Me.
15

Q. And who ne~tiated it on behalf of J.M.

16 Products?
17
A. Me.
18

Q. Okay. So essentially this is - you

19 handled both sides of this a~ement. correct?
20
A . Yes. sir.
21

Q. Okay. And it says here that there is a

22 base rent- rm soil]'. I'm covering up my
23 microphone.
24
Paragraph 2(A) refers to a base rent of
25 $71,000 for the firSt year, correct?
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Maybe the first copy has been admitted.
but I am absolutely not sme. from Industrial Heat
iliat sent ilie final -- the fina l version to me and to
Johnson. We signed. I signed it by myself. Johnson
signed it by himself. Darden signed it by himself and
everybody-- and every of us retained a copy. with
all the three signature at last.
Q. And what contribution did Henry Johnson
make to any terms of the term sheet?
A. I don't recall.
Q. Do you recall -- but you recall iliat he
made some changes or contributions to ilie term sheet?
A. Yes, I recall that.
Q. You just don't recall what iliey were?
A. Yes, exactly.
(The document referred to was thereupon
marked Deposition Exhibit 3 for Identification. a
copy of which is attached hereto.)
BYMR. PACE:
Q. I am going to mark as Exhibit 3 what's
called an industrial gross sublease.
A. Can I ask five minutes of break to go to
the men's room?
Q. Of COU!fSe.
THE VIDEOGRAPHER: We're off the record.
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A. Yes.
Q. And then after that the base rent would
go up by three percent a year for ilie second and the
third year. correct?
A. Correct.
Q. And this base rent -- at least according
to this agreement. the base rent was money that was

8 going to be paid by J.M. Products to Leonardo
9 Corporation, correct?
10
A. Correct.
11
Q. Did J.M. Products ever make these lease
12 payments to Leonardo Corporation?
13
A. Yes.
14
Q. Did they make ilie payments using money
15 that was provided to J.M. Products from Leonardo
16 Corporation?
17
A. No, they paid by compensation with their
18 products.
19
Q. So the money for- I understand the
20 phrase you want to use but let's talk about the
21 currency.
22
Was there a transfer of :funds- was
23 there ever a transfer of funds from J.M. Products to
24 Leonardo Corporation for any of the lease amotmts
25 Ullder this agreement?
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A. No.
Q. Okay. So -A. For the reason I said before.
Q. You explained -A. Yes.
Q. -- the compensation -A. Yes.
Q. -- the concept you were discussing.
A. Yes.
Q. But I j ust wanted to find out whether
there was actually a payment of money. transfer of
funds. and there was not.
My question was -- I asked it as the
first year. so Jet me just go through each of the
three years.
Was there ever any transfer of money from
J.M. Products to Leonardo Cmporation for lease under
this agreement in the second year of the agreement?
A. The second year of the agreement did not
exist.
Q. Okay. So this agreement-- when was this
agreement terminated?
A. This agreement has been terminated when
the plants have been stopped in February 2016.
Q. So the three year period would be from

1
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September 2014 to midnight August 31st. 20 I 7. So the
first year would have expired in September 2015,
correct?
A. Yes.
Q. Or August 31st. 2015. correct?
A. Yes.
Q. The next year would haYe expired August
31st. 2016. correct?
A. Yes.
Q. Prior to that second year expiring this
agreement was tenni.nated?
A. Yes.
Q. All right. But at least for pat1 of that
second year of the lease term J.M. Products was
located at -- was located at the Doral warehouse.
correct?
A. I don't remember exactly when J.M.
abandoned the p lant. but few -- a few days -- I don't
remember exactly how many days.
Q. Was it-A. But-Q. Was it in February or March of2016
though?
A. I don't recall exactly. but very briefly
after-- when it became clear that the litigation was
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l not going to be resolved in matter of weeks and not
2 even in matter of months. J.M. decided to abandon the
3 plant.
4
Q. So that's-- the litigation-- you filed
5 your lawsuit in the beginning of April of2016. Does
6 that ring a bell with you?
A. Yes.
7
8
Q. Does that sound accurate to you?
9
A. Yes. it is accurate.
Q. I think it was April 2nd of2016 but I
10
11 don't have it in front of me.
12
A. The deposit of the complaints.
13
Q. Yes. So your testimony is that J.M.
14 Products stopped-- stopped at least certain
15 operations sometime after the complaint was filed?
16
A. No. before.
Q. Before the complaint was filed.
17
18
A. Becal!lSe before-- as you well know.
19 before the complaint-- our complaints have been
20 filed the situation had deteriorated very much, well
21 before we met the first time in Miami with the
22 attorney of Industrial Heat. which was you. and my
23 attorney that was John Annesser in January-- 8 of
24 January. ifl am not wrong.
25
Q. It was in January of2016?
Page 77
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1
A. I remember the 8th of Januaty. yes.
2 because it's been an important date.
3
Q. I am just trying to kind of go back to
4 something you were just saying. which is at some
5 point in 2016 J.M. Products stopped-- well. at some
6 point in 2016 J.M. Products stopped its business
7 operations?
A. Yes.
8
9
Q. Okay.
A. In Doral.
10
11
Q. In Doral. And to the best of your -- and
12 you. as the corporate representatiYe today for J.M.
l3 Products, the only business activities you are aware
14 of for J.M. Products-- I want to make sure I'm using
15 the word you are comfortable with.
You are more com.fortalble with aware. Let
16
17 me start over. You. as the COIJ>.Q!:<lte rej>resentative
18 of J.M. Products. the only business activities of
19 J.M. Products that you are aware of were at the Doral
20 location?
MR. ARAN: Ob"ection to form.
21
22
THE WITNESS: As well as I were aware of.
23
yes.
24 BYMR. PACE:
25
Q. Okay. So sometime in 2016 J.M. Products
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1 ceased all business operations that you. as the
2 corporate representative of J.M. Products are
3 aware •• let me start. That was a horrible
4 question.
5
Sometime in 2016 J.M. Products stopped
6 its business operations at the Dorallocation?
7
A. Yes.
8
Q. I want to see if I can narrow it down
9 when.
10
It was before the lawsuit was ftled at
11 the beginning of April of2016. correct?
12
A. Correct.
13
Q. It was after you met with Tom Darden in
14 Miami. which was in January o£2016. correct?
15
A. Yes. You mean the meeting w ith the
16 attorneys?
17
Q. Yes.
18
A. After that.
19
Q. rm sorry. that's a good point. You met
20 Tom Darden at a law office in Miami in January of
21 20 16. correct?
22
A. Yes.
23
Q. Okay. So it was after that meeting.
24 Fabio Penon was here in Miami and was at the Doral
25 warehouse on at least the 16th and 17th ofFebruary
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1 April2016, w hat happened to-- what happened. for
2 example. to Jim Bass? Jim Bass then became an
3 employee or a consultant for Leonardo?
4
A. Immediately after, yes. Jim Bass of
5 course has been dismissed from J.M .. and I asked to
6 Jim Bass. because -- because he was very good, I
7 asked to Jim Bass to go ahead for Leonardo
8 Corporation in the study of the robotization system.
9
Q. I apologize. I was sipping water
l 0 literally when you gave the last answer. Did you say
11 the robotic system?
12
A. Yes. I asked to the -- to the company of
13 Jim Bass that was -- I don't recall the nan1e now.
14
But I asked to continue to be a
15 consultant of L eonardo Corporation because it would
16 have been a pity to throw away a study that had been
17 started at that point that is a very interesting
18 technology related not to the one megawatt plant but
19 to the technology of J.M. that is in development.
20
Q. The technology of J.M.. is that then
21 something that Leonardo acquired or is that still 22 whatever that technology is it's still owned by J.M.
23 Products?
24
A. No, the technology is still owned by J.M.
25 Products.
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1 of2016.

2
3
4
5

6
7
8
9
10
11
12
13

14
15

16
17
18
19
20
21
22
23
24
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1
Was J.M. Products still operating at that
2
3
time at the Dora! warehouse?
4
A. Yes.
Q. AJI right. So now we have narrowed it
5
further. So now we have gotten to sometin1e after
6
7
F ebntary 17 of 2016. but before the very beginning of
April of2016 J.M. Products ceased its operations?
8
9
A. Yes.
10
Q. That was a decision that was made by you.
11
correct?
A. No, that was a decision that has been
12
made by the owner ofJ.M..
l3
14
Q. And when you say the owner. do you mean
Di Giovanni?
15
A. Yes.
16
Q. Is this -- was this a decision that was
17
18
made -- rm trying to remember here.
Was this made at a meeting that you had
19
with Henry Johnson and Di Gim;anni?
20
A. I don't recall exactly this. I don't
21
recall exactly iliis.
22
Q. Once tbe operations were -- once the
23
business operations of J.M. Products ended sometime
24
between mid February and the very. very beginning of 25
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Q . But Leonardo is furthering the
development of that technology?
A. Yes. because not for J.M. Products but
for the European company we are in contact through
Di Giovaruu. we're going to develop this business.
Q. What is the European company?
A. It is a company in theory. This is an
initiative fuat has to be still made.
Q. I'm sorry. I think I nusunderstood. A
company in its infancy. is that what you said?
A. No. in theory. in the making.
Q. Okay. In theory. I'm sorry.
A. In theory. yes. Sorry. it's a Latin
expression. I'm sorry for use.
Q. So it's -A. Excuse me.
Q. The European company hasn't been formed.
but what you are discussing with Di Giovanni is
fonning that company in the future?
A. Yes. s ir.
All righ~. Let me come back here to J .M .
Products. After J.M. Products was -- after its
business operations were closed in Dora!. which we
ha\·e established is sometime between late February
and the \'ery beginning_2f April of2016, the
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9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

the 1MW
plant on the Leonardo side of the warehouse to the
container. the kind of black box container on the
J.M . Products side of the warehouse. those pipes were
removed at some point. correct?
A. Correct.
Q. That was after the business of J.M .
Products closed?
A. Yes.
Q. That was shortly after the business of
J.M . Products closed?
A. Yes.
Q. That was at your direction?
A. Yes.
Q. And those-- this might help us for
clarity sake. As you probably noticed through these
various depositions I sometimes like having
pictures. They help make things a little more
clearer for me.
A. Sure.
Q. So I am going to mark here as Exhibit 4.
(The document referred to was thereupon
marked Deposition Exhibit 4 for Identification. a
copy of which is attached hereto.)
BY MR. PACE:

1
2

Q. Actually, you know what, I am going to
ask you a question about Exhibit 3, just so we get

2
3
4
5
6
7

8
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2
3
4

5
6
7

8
9

10
11
12
l3
14
15
16
17
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was also no funds sent from J.M. Products to Leonardo
to pay for the second year's rent?
A. Correct.
Q. I just wanted to close the loop. Now we
can go to our new exhibit.
So Exhibit 4 shows - too much paper.
Exhibit 4 shows the inside of ilie Dora! warehouse.
correct?
A. Yes. sir.
Q . What we see there is a --in sil\·er what
we see there is a pipe wrapped in insulation.
correct?
A. Yes.
Q. T11at p_i was remoYed sometin1e after
Feb
--after the middle ofFebruary of2016. but
before the beginning of April of2016. correct?
A. Yes.
Q All ri t. And that _Ei e was removed at
your direction. correct?
A. Yes.
. And the pipe that was contained within
that insulation was then ut to some other use by
you: is that correct?
A. Yes.
Q. And was the insulation discarded?
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3 that out of the way. I just realized I didn't
actually -5
A. I have Exhibit 4 here.
6
Q. Yeah. I want to ask you-- I am going to
7 go back. only because I realized I didn't actually
8 get an answer to my question. I just want to end it
9 get the answer and then we can move on.

4

10
11

A. Okay.
Q. So at least tor part of the second year

12 of this sublease that is Exhibit 3 -13
A. Yeah.
Q. -- J.M. Products was operating at the
14
15 Dorallocation. correct? At least from Se tember
16 2015 until early 20 16?
17
A. Yes. IndeJ?endently from this lease

18 contract J.M. left the atea very short time after the
closing of the plants. so automatically this expired
Q. I tmderstand what you're saying. I'm
just asking the question of you testified earlier
that there was no funds sent from J.M. Products to
Leonardo to pay for the first year's rent.
A. Yes.
25
Q. I just want to ask the question. there

19
20
21
22
23
24
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1
A. Yes.
2
Q. Okay. The-- what was the use that you
3 put the pipe to?
4
A. That .is related to a technology not
5 related to the teclmologY. of the liti ation and it's
6 covered b industrial secret.
7
Q. I'm sorry. the last one was industrial
8 secret?
9
A. Secret. yes.
10
Q. Let me ask you again. I am not asking,
11 for details on the underlyin~ tedmology. I an1just
12 asking what d.id you do with the ipe? You put it to
13 some other use?
14
A. Yes.
15
Q. What kind of use? You don't have to give
16 me great details. but what kind of use? Let me
17 rephrase.
18
Where is it now? Where is the pipe now?
19
A. Inside the plant.
20
Q. All right. And the i e is now being
21 used in another device inside the Iant?
22
A. Yes. sir.
23
Q. And th.is pipe being used in th.is other
24 device is canying fluids through the device. without
25 getting into the details of what those fluids are?
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A. Yeah.
2
Q. Okay. You can use a p ipe to hold up a
3 table, correct?
4
A. Sure.
5
Q. So I am trying to Wlderstand.
A. No, you are right. Like this, like this.
6
7
Q. Right, exactly. Even this pictme there
8 is a pipe-9
A. Sure.
10
I2
I3
I4
15
I6
I7
I8
I9
20

22
23

24
25

Q. --that's shown as holding-A. As a pillar. This is just a pillar.
Q. What we see here is there is a gray or
metal-colored, surprisingly, pipe.
A. Yes, exactly.
Q. That is actually simply holding up the
pipe wrapped in insulation?
A. Pillar. Like a pillar.
Q. Like a pillar?
A. Yeah.
Q. That's all I was trying to w1derstand.
A. Sme.
Q. I just want to make sure our testimony
was clear on that because we're talking about
removing of pip es. Now we've got a picture that it's
tied to.
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I
A. No, he was not living in the Dora! --I
2 asked him to-- we prepared for him a p lace where to
3 sleep in an office for guarding, to have somebody
4 always inside there because dur ing the time I was
5 alone in the Leonardo -- mainly in the Leonardo
6 place, and I wanted to have somebody in the other
7 side just for secmity to call me, then to call the
8 police or somebody for security reasons.
9
And yes, for some time he slept there,
I 0 yes, but he was not-- it was not a stable
I I situation.
12
Q. Do you know for how long be was residing
13 at tl1e Dora! location?
I4
MR. CHAIKEN: Object to fonn.
15
THE WITNESS: He was not residing. He
I6
never resided.
I 7 BY MR. PACE:
18
Q. I'm sorry, you're right. I just used the
I 9 wrong word.
20
For how long was he staying at the Dora!
2I location ooder the arrangement you talked about,
22 where there was a place for him to be able to spend
23 the night while you were at the Dora! location?
24
A. During the-- I don't recall exactly the
25 period -- I don't recall exactly the period but when
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I

2
3
4
5
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8
9
I0
II
12
I3
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Reinaido Breto, you testified earlier he
was a employee of Leonardo that was lent or
contracted out to J .M. Products, correct?
A. I am sorry but I think that Reinaldo
Breto was an employee of J.M.
Q. You tl1ink he was an employee of J.M.
A. Yes, I remember. Maybe I am wrong but as
I can recollect I remember that he was -- now he is
an employee of Leonardo, but at the times he was an
employee of-- of J.M..
Q. Okay. Well, tllis afternoon after lunch
we will bring in the actual Leonardo to J.M.
agreement, but it's just a matter of recollection.
A. Sure.
Q. But you are really getting, I think to my
added question, which is after J. M. Products closed
its business operations in Dora!, Reinaldo Breto
became an employee of Leonardo Corporation?
A. Yes.
Q. And he remains an employee of Leonardo
Corporation until today?
A. Yes.
Q. And do you know where does -- at any
point in time did he --was he actually living at the
Doral warehouse?

Page 89

1 we saw -- I was very suspicious about espionage,
2 about -- sometime we had people aroood that was
3 around to take photography, etcetera.
4
Dming periods in which I did not feel
5 very safe, I asked him to remain there.
6
Q. I ooderstand. So it was not steady, it
7 wasn't that he was always at the J.M. Products side
8 of the Dora! warehouse -9
A. Yes.
10
Q. -- for a period of time, it was when you
I I would request?
12
A. Yes.
13
Q. But otherwise he was a full-time
14 janitor/handyman for J.M. Products?
15
A. It is correct.
16
Q. All right. If we have one extra copy,
17 they'll split. This is a simple point.
18
(The document referred to was thereupon
19 marked Deposition Exhibit 5 for Identification, a
20 copy of which is attached hereto.)
2 1 BY MR. PACE:
22
Q. Dr. Rossi, just so that our record is
23 clear I marked as Exhibit 5, because Mike here is
24 very good at finding documents. This is why I am
25 better doing depositions with Mike than without him.
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This is a document that shows that
l
Q. But again. so we're clear though. there
Leonardo Corporation lent Reinaldo Breto to J.M. 2 wasn't any transfer of funds. either for Reinaldo
Products in the first instance. correct?
3 Breto or for any other plll]Jose from J .M. Products to
A. CoiTect.
4 Leonardo?
Q. All right. And now-- so essentially now 5
A. Sir. not that I can recall.
that Reinaldo Breto is an employee of Leonardo
6
Q. So that makes it easier for this. The
essentially -7 other thing I would say is you are confident if you
A. Yes.
8 signed this it would have been during a period when
Q. -- simply this contract bas been
9 J .M. Products was still conducting its business.
cancelled?
10 correct?
A. I am not able to answer to this
11
A. Yes.
question. You know. from this invoice I can
12
Q. So this must be prior to whenever it
understand that Reinaldo -- Reinaldo was -- durin~ 13 terminated its business in 2016?
the period of tbis invoice should have been an
14
A. Absolutely. Absolutely. Because after
employee of Leonardo, not of J.M. Products.
15 when they tenninated they had no reason at all to
As I said before. I don't recall exactly
16 have anybody working for them.
if he was an employee of one or the other and so 17
Q. Okay.
probably -- sir. I am not able to answer. Because 18
A. Iu Doral.
this is an invoice where Leonardo invoices to J.M. 19
Q. I want to- I want to discuss the heat
Products the services ofReinaldo Breto.
20 exchang_er that you've testified about on the J .M.
From ithis invoice I must only think that
21 Products side of the Doral location in more detail
in this petiod Reinaldo Breto was an employee of 22 actually later on today. but the only thing_! want to
Leonardo Corporation. This is all I can answer to 23 talk about now on that is was that -- that heat
you. sir.
24 exchanger that you ha,•e testified about. that you
Q. Okay. And in terms of this period.
25 have discussed with Dr. Wong. do you-- do you know
Page91

1 you're confident -2
A. I don't see a date. Sony if I intemtpt
3 you. but where is the date on this'?
4
Q. I don't think there is a date to it. Is
5 that your signature at the bonom?
6
A. Yes. it is my signature.
7
Q. This is a doclllllent that you prepared or
8 had someone prepare for you?
9
A. I am not able to answer because I do not
10 remember this docmuent. I am reading this now. For

11
12
13
14
15

sure it is authentic because this is my signature.
there is no doubt about that, but I do not remember
tlt.is.

And so I am not able to answer you ifif this has been something that then has been
16 cancelled or not. I am not able to tell you.

Q. You're not aware of J.M. Products ever
1& sending funds to Leonardo Cotporation in the amonnt
19 of $3.000 a month for Reinaldo Breto. correct?

17

20
A. I have to repeat what I said before.
21 this -- every expenses of the day by day. this
22 reenters in the day by day expenses was covered by
23 the compensation agreement between Leonardo and J.M.

24
So J.M. never transferred money. J.M.
25 paid in products by compensation.
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the date when that was removed?
A. Immediately after the -- after the
closure. after the sto of the plants.
Q. So when -- when Fabio Penon was in Miami
in February of2016 the heat exchanger was still in
lace on the J .M. Products side of the Dora!
warehouse. correct?
A. Yes. it is correct.
Q. So sometime after that but before-well. let me ask you. by the time you flied your
lawsuit had the heat exchanger that you ha,·e
testified about and described to Dr. Won . had that
been removed?
A. Sony. attorney. it's pretty much
confusing.
Q. Okay. Let's do this. When I refer to
the heat exchanger I'm referrin to the heat
exchan er that you testified about previously in this
case and that you described to Dr. Wong. okay?
A. Yes.
As to that heat exchan_ger -A. Yes.
Q. -- had that been remo,·ed from the Dora!
location prior to your lawsuit being filed?
A. Yes.
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Q. Ok~y. So that also -- just like the

pipes -- the p!J>ing that we saw in Exhibit 4. that
heat exchanger also. that was remoYed sometime
between the middle of February 2016 and the beginning
of April 20 16?
A. It is correct.
Q. AJI right. And that also. according,_to
your testin1ony. inYolYed a large amonnt of piping.
A. Yes.
Q. Where has aJI that piping gone? We will
talk about the o ther aspects of it later but I'm just
trying to understand. is d1at piping -- let me just
ask the ~uestion.
Where did all that i~ing_go?
A. In another lant not connected with the
actiYity of the one megawatt plant. like the other
one I told before.
Q. So there is another_plant. there is
another location? It's at a different location?
A. It's another lant. No. it is in the
san1e location. but it's -- it's another thin .
Q So let's see if we can et this -- we're
going to talk about this in a lot more detail in the
afternoon after lnnch but I am just tryin to
nnderstand.
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A. You know. in chemistry and in physics
everything that is not solid is a fluid.
Q. Is a fluid. I just wanted the record to
be clear that I am not -- when I refer to fluid. I am
not trying to get into a debate -A. Sure.
Q. --over whether we're talking about
something is in liquid form or gas forn1. it's a fluid
in any event.
(The document referred to was thereupon
marked Deposition Exhibit 6 for Identification. a
copy of which is attached hereto.)
BYMR. PACE :
Q. I'm going to hand you Deposition Exhibit
6.
A. Thank you.
Q. You're welcome. This is a-- this is the
meeting from the first board of directors and
shareholders for J.M . Products or. I'm sorry. for
J.M. Chemical Products. correct?
A. I never saw this. so. I think this is
the first time I see this document.
Q . Okay. If you look at the date on it-well let me ask. So in preparing for your
deposition testimony today this is not a document you
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The pipin for the heat exchan er that
1
2 you testified about. it is now-- it's still at the
3 Doral warehouse?
A. Yes.
4
5
Q. All right. But it's being used in some
6 new ~e of de,;ce?
7
A. Yes.
8
Q. And in connection with this device. is it
9 being used -- does it have fluids flowing through it?
10
A. Yes.
11
Q. And just to be clear for our purposes, we
12 ha\"e discussed this in other depositions. I know, but
13 I like each deposition to be clear.
14
Both a lliquid and a gas is a fluid.
15 correct?
16
A. Correct.
17
Q. So if we talk about --when we talk
18 about -- if we were talking about water. if you
19 described it as a heated fluid. that could be not
20 just hot water, that could be steatll. correct?
21
A. Correct.
22
Q. Okay. So I am not-- when I say that a
23 fluid is flowing through these pipes I am not asking
24 you whether it's steam or hot water or what it is.
25 it's some kind of fluid?
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reviewed?
A. No. tllis is not a document I reviewed.
Q. Okay. Assuming this is an authentic
document. it was produced by J .M . Products. date you see on the last page there is a date that is June
27. 20 14. so tl1at's right around the time that J .M .
Products was formed. correct?
A. Okay. Yes. if it is so. Again, I 8lll
seeing, attorney. this document for the first time in
my life.
Q. I understand. I am asking you about the
date. I'm saying-A. I am .-eading dated Jtme 27.2014. yes.
Q. Right. And is that-- do you recall-A. Sony.
Q. I'm sorry.
A. Sony.
Q. Do you recall that's around the time that
J.M. Products was -- J .M. Chemical Products was
created as a company?
A. Makes sense.
Q. Okay. But you don't a ctually recall --I
am not trying to put words in y our mouth. You don't
actually recall -A. No .
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1 you will be requested and I am, just tell that it's a
2 typo made by s ecretary and that's it. He told me

3 that eventually has been con·ected.
4
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Q. It's been corrected. So there should be
another document that should have been produced or
would have been produced that would have the
corrected information in it?
A. So the attorney Johnson told me.
Q. Understood. Right. You didn't actually
do the correction?
A. No.
Q. Either Hewy Johnson or his assistant.
Colette made the correction?
A. I suppose so.
Q. By the way.just so I put it on the
record before I forget about it. Colette is Colette
Sauer. but it's spelled S-A-U-E-R con·ect?
A. Yes, it is correct.
Q. We have got that done so later on today
when I refer to Colette Sauer it w ill be spelled
correctly in the record.
A. It's the secretary of Johnson.
Q. I want to -- before we take a break for
ltmch. I want to talk -- one of the deposition topics
for today. if you look at-- if you're looking at
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A. Never. Never sold. The answer to your
question. correct.
Q. They never sold. And that's because they
were neYer intending_to sell an c_products to Johnson
Matthey?
A. No. Johnson Matthey -MR. CHAIKEN: Object to form.
THE WITNESS: Jolmson Matthey in the long
discussions that I had with their to manag_ers.
they said that they would have been open to -also to buy our roducts. to buy back the raw
materials in case of we did not need them but -but basica.lly they were not su posed to buy
material from JMP.
BYMR. PACE:
Q. Some of this I'm going oYer things that
were covered in your prior d.£I>Osition. I an1 just
tryin to make sure I'm clear because I've ot ou
here as are resentative of J .M . Products.
A. Okay.
(The document referred to was thereu n
marked D
sition Exhibit 7 for Identification. a
copy of which is attached hereto.)
BY MR. PACE:
Q. I am handing_you what's marked as Exhibit
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1 Exhibit 1 but I will read it to you. You can read

2 alon with me ifyou like.

3
4
5

A. Exhibit 1. yes.

Q. Deposition topic 6 is A. Page?

rm sorry.~ e 2.
A. Page 2. yes.
8
Q. Dgx>sit:ion to ic 6 is the relationshi~
9 between JMP and Johnson Matthey p.l.c. 10
A. Yes.
6

Q.

7

11
12
13

14

Q. - or its affiliates A. Yes.

Q. - including, but not limited to any
~oducts JMP

urchased from or sold to Johnson

15 Matthey. an)' payments between JMP and Johnson Matthey
16 and any agreements between JMP and Jolmson Matthey.

17

I think I c.an kind of cover this topic in
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1 7. I belie\·e we coYered this in your deposition on

2
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18 just a few minutes and if I'm \\Ton . we'll break for

18

19 lunch and finish afterwards.

19
20

20
21

.M. Products never ultimately sold an

22 products to Jolmson Matthey. correct?

23

A . J.M. Products was not sup_p<>sed to sell

24 products to Johnson Matthey.

25

Q. Okay. And-

21

22
23
24
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behalf of Leonardo Corporation last Friday. so I
don't think I'm treading new ground.
You just said that you were talking with
hig!I leYel P.eople at JolU1Son Matthey.
A. Yes.
Q. And I believe last Friday you identified
those indiYiduals as the people on tlus e-mail. This
is an e-mail tllat you had with Johnson Matthey with a
Dalton O'Brian and Alain Groborz. correct?
A. Yes. it is correct.
Q. Those are the two indiv iduals at Johnson
Matthey with whom you were ha\'ing your discussions?
A. Correct.
Q. All ri,ght. There has -- there has ne\·er
been a payment by Jolmson Matthey to J.M. Products.
correct?
A. Correct.
Q. Has there ever been a payment by J.M.
Products to Johnson Matthey?
A. I don't recall if-- because I bought -I bought a sample from them and -- for se\·eral
thousand dollars and I don't remember ifl bou 1t it
as Leonardo Corporation or if J.M. bou t it. I
don't remember this.
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1
2

Q.

Okay.
A. Maybe yes. maybe not. I don't recall

3 exactly. Because in any case. this reentered in the
4 day by day o

5
6
7
8
9
10

ration of the company.

So in any case. the money had to come
from Leonardo based on the agreement between Leonardo
and J.M.. So wa
that this has be-en wade. because
they were in contact with J.M.. as you can sec from
this e-mail.
This e-mail has been signed Andrea Rossi.

l l J.M. Products Corporation. D ora!. Florida. so they

12 knew that they were tallcing with J.M.
13
Q. Right.
14
A. And- but I don't remember if I bought
15 that sany>le as Leonardo or as 1M. so l am not able
16 to answer yoW' question. Either one.
17
Q. That's why I was ask:ing_you.
18
19

20 was trying to understand whether J.M. Products bought
21 it or whether Leonardo bougl:Jt it.
22
A. I don't recall.
23
Q. Because I don't think we have received
24 doclmlcnts from either reflecting the: actual urchasc
25 so I was tryin to figl;U'e out who should have the
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. Yeah. Ma be use of the word subse uent
2 was a bad one. I think what you were just telling me
3 was sometime after this e-mail you. either on behalf
4 of Leonardo Corporation or on behalf of J.M.
5 Products. bought some latinUDl sponge from a Johnso
6 Matthey subsidiary in the United States: is that
7 correct?
8
A. I bought from Johnson Matthey a sample of
9 a -- of a articular filter. from which I could take
10 off platinum sponges because they do not sell
11 platinum onges in small quantities and I needed a
12 small quantity to make one exl>eriment and so I bought
13 from -- I bou t -- yes. indirectly I bou t platinum
14 s nges. but directly what I bou t was a E,articular
15 filter that I knew because I used it in Italy for
16 other things. It's a catalyst.
17
It's a catalyst that contains latinum
18 sponges and I knew how to take off from that catal st
19 the p latinum sponge that I need to make the
20 experiment. to make an experiment.
21
Q. Let me walk backwards. ifi can. First
22 of all when you bou t these filters you bou&!!!
23 them from a Johnson Matthey s ubsidiary in the U nited
24 States?
25
A. Yes.
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l documents .
2
A. Aud I can explain why. Because I bought

3 from their American subsidiary.
4
5
6
7
8
9
10
11
12
13
14
15
16
17

18
19
20
21
22
23
24
25

Q. In Tennessee?
A. I don't remember if it is in Tennessee
but we bought - since we bou t -- it was a smaU
amotmt because it was just a sample and so they
directed me to their American subsidiary for this
small amount. Aud I don't remember if it was
Tennessee or not.
Q. So let's break that down. Again. we can
take a break in a little bit. I don't want to keep
you for lunch.
A. I don't need it.
Q. Unfortunately I think I do need lunch.
This e-mail is dated March 22nd and it
talks about an order or j>Otential order of 10
kilo a.lllS of ~latioum
m~e.
The first question is. your recollection
that there was an actual urchase of latinum ~nge
from Johnson Matthey. that transaction occurred
subseQ.!Jent to this e-mail?
A. No .
Q Prior to this e-mail?
A. Can you r
at the question?
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2

3
4
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Q. Second is you bought them sometime after
the date of this e-mail. which is March 22nd of2015,
correct?
A . Yes.
Q. In res_eonse to this e-mail where you were
looking to buy ten kilograms of platinum sponge. did
Johnson Matthey inform you they weren't willing_ to
sell ten kilogrruns -- simply ten kilograms of
platinum sponge?
A. TI1ey sent an offer.
Q. You said that you needed a smaU amO\mt
of latinum spon e for the experiment you wanted to
run.
What do ou mean by a small amount? Are
we talking a few grams? Are we talking a kilogram?
A. We're talking a few grams.
Q. A few grams. Aud you obtained those few
ams from the -- from remoYiu them from filters you
bought from the Johnson Matthey subsidiary?
A. Correct.
Q. Aud you don't recall sitting_ here today
whether it was J.M. Products or Leonardo that bought
those filters?
A. Correct.
Q When J.M. Products -- actuaJiy. before I
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1 et into that sub·ect. let me just see if I can wra
2 things up with Johnson Matthey.
3
So you recei\·ed order ~- orders or
4 pro sed orders from Johnson Matthey for either J .M.
5 Products or Leonardo to buy platinum sponge. but
6 those orders were ne\'er completed. the platinum
7 sponge pursuant to those orders was never bought: is
8 that correct?
9
A. You say order. but you mean offers.
10
Q. Offer. I'm sorry. I didn't know if there
11 was a hrase used for it. Yes. so let me reJ>hrase my
12 question.
You received offers or ro sals -13
14
A. Yes.
15
Q. -- from Johnson Matthe to sell to eitlter
16 Leonardo Corporation or J.M . Products some quantity
17 of platinum sponge. correct?
18
A. Correct.
19
Q. Those J>roposals or offers were ne\'er
20 accepted by either J.M. Products or Leonardo.
21 correct?
22
A. Correct. In that case from J .M.
23 because-- yes. okay. No. The answer is correct.
24
. All ri t. Either J .M . Products or
25 Leonardo did obtain some platinum sponge from a
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Matthe to J.M. Products. and other than the
transaction whereby certain filters were bougpt b y
either J.M. Products or Leonardo from a Johnson
Matthey subsidiary. have-- are there any other
business transactions that were negotiated or
discussed between Johnson Matthey and J.M. Products?
A . No.
MR PACE: Why don't we go off the
record.
THE VIDEOGRAPHER: Sure. Off the
record. The time is 12:44 p m.
(Thereupon a lunch recess was taken.
after wbicil the following proceedings were bad.)
THE VIDEOGRAPHER: We're back on the.
Record the time is 1:52 p m.
BY MR. PACE:
Q. Dr. Rossi. we have gone through this -well. first of all you recognize you are still wtder
oath. correct?
A. Yes.
Q. We ha\'e gone through this exercise before
so I think you know the drill but I am going to ask
you a series of questions.
I'd ask kind of yes, no answers, give
your lawyer a chance to object and at some point your
P age 113
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Johnson Matthey subsidiary. but it obtained it by
urchasin_g filters from Johnson Matthey, the Johnson
Matthey subsidiary. correct?
A. Yes. it is correct.
Q. So that transaction is not reflected in
Exbibit 7?
A. No. sir.
Q. Okay. But it occurred sometime after
Exbibit 7?
A. Yes. sir.
Q. All rig!lt. Other than proposals proposals or offers from Johnson Matthey to buy-I'm sorry. to sen platinum sponge and aside from the
transaction whereby either Leonardo or J.M. Products
bought filters from a Johnson Matthey subsidiary.
ha\·e there been -- are there any other agreements
or -- are there any other a~eements between J.M.
Products and Johnson Matthey?
A. No. sir.
Q. Okay. Have there been any other
potential agreements negotiated between J.M. Products
and Johnson Matthey?
A. I don't understand the qlllestion.
Q. It was a poor question. Other than a
ro

sal or offer to sell latinum spong_e by Johnson

1 lawyer I suspect is going to instruct you not to
2 answer. so just -- we ha,·e done tbis before.
3
Which is at your -- during the break w ith
4 whom did you meet or discuss or ha,·e com·ersations?
5
A. With my attorneys.
6
Q. And those attorneys are?
7
A. Attorney Aran.
8
Q. Aran and attorney Chaiken?
9
A. Yeah.
10
Q. And just answering yes or no. did you
11 discuss at all your testimony from earlier today?
A. Yes.
12
13
Q. With both of the attorneys or with just
14 one or the other attorney?
15
A. With both of my attorneys.
16
Q. Okay. Again. gi\'e your lav.ryer a chance
17 here. But what did you discuss?
18
MR. ARAN: Objection. priYileged.
19
MR. CHAIKEN: Instruction not to answer.
20
MR. ARAN: And instruction not to answer.
21
THE VIDEOGRAPHER: Counsel. microphone
22
please.
23
MR PACE: Hit it again. just so they
24
hear it on the record.
25
MR. ARAN: Objection. plivileged and
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Q. I'm sony. Dr. Rossi. you had -- you took
1
2 a look at some notes to identify the model of the
3 fans that were used in the heat exchanger you have
4 been testifying about. What was the model?
5
A. No. the manufacturer is Multifan.
6
Q. I'm sony?
7
A. M-U -- Multifan, M -U-L -T-I-F -A-N.
8
Q. Multifan?
9
A. Multifan.
Q. And I forget ifl asked you this
10
11 already. Where did you buy the fans?
12
A. From Multifan.
13
Q. Directly. you bought it directly from -14 Multifan is the manufacturer?
15
A. Yes.
16
Q. And you bought them directly from the
17 manufacturer?
18
A. Yes.
19
Q. Is it safe to say you don't recall
20 whether you bought them on behalf of Leonardo or J.M
21 Products?
22
A. Most likely Leonardo. but could be -- I
23 think Leonardo.
24
Q. And you believe that your-- your
25 accountant would have the records of the purchase of
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How ha\·e the fans been modified?
A. Can you repeat?
Q. How have the fans been modified?
A . I deem this confidential information
because the modification of those fans reenters in
this new technolo&J.
So if you are more
cific and ask me
something. How have been modified is too generic to
answer. Because I should have to explain thin~s that
I deem not information to gi\·e to my competitor
and-- but-Q. Were the fans modified by somebody on
behalf of J.M. Products or somebody on behalf of
Leonardo Corporation?
A. Leonardo CQffiQration.
Q . Who made-- who modified the fans?
A. I did.
Q. To modify the fans did you have to
disassemble them?
A. Yes.
Q. Do they still operate as fans?
A. Fan is a very generic-- anything that
moves a fluid-- anyway. yes. I would say yes.
Q. Are they still used to move air?
A. Yes.
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1 those fans?

2
3
4
5
6
7
8
9
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1

A. Yes.
Q. And how many fans did you buy?
A. Two.
Q. Do you still have those fans?
A. They have been modified. They ha\·e been
modified because I had used them for anotber_p_urpQ_se
now.
Q. Without getting into the detail. can you
explain to me what the other !!!)JOSe is of the fans?
MR. A.RAN: Objection to the extent -BY MR. PACE:
Q. What's the purpose you are using the
fans?
A. Can you repeat?
Q. Sure. You just said that you still have
the fans but you are -- they have been modified
se.
because you are usin them for another
correct?
A. Yes.
Q Are the fans being_ used in collllection
with the container. the J.M. Products container?
A. Yes. but for a completely different
purpose because the kind of technolo we have there
is a comPletely different thing.

2
3
4
5
6
7
8
9
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
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Q. Do they operate inside- the container. the
J.M. Products container?
A. Yes.
MR. ARAN: Objection to form.
BY MR. PACE:
Q. This beat exchanger that you have been
testifying about. when was it put into place at the
Doral warehouse?
A. Kindly can you repeat? I was distracted.
Q. Okay.
A. I was thinking to something. Sorry. it's
my fault.
Q. I believe you have already testified that
this heat exchanger about which you ru·e testifying
was remo\·ed sometime between mid February and very
early April of 2016. correct?
A. Correct.
Q. All right. When was it installed?
A. It has been installed before the
beginning of the test.
Q. If the test that you are describing was
in late February of2015 -A. Correct.
Q. -- can you tell me was it iustaUed by
January of2015? Was it iustaUed in mid --
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I
2
3
4
5
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I0
II
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From the time that theE-Cat plant arrived in Dora I
to present has J.M. Products or Leonardo paid money
to either Fulvio Fabiani directly or to US Quantum
Leap?
A. J.M. for sure not. About Leonardo
Corporation, honestly I do not remember. I do not
remember. Maybe -- maybe yes, maybe no, because I am
not able to collocate in time because Leonardo
Corporation has paid Fabiani, because Fabiani gave to
Leonardo Corporation much of consulting.
Now I am not able to tell you if the-if the payments -- payments have been made to him
also after the-- after the Industrial Heat
connection. Maybe yes. I don't remember.
Maybe yes, because he continued to give
to Leonardo Corporation consulting for the -- for
example, for the robotization. I am not-- I am
not-- I do not remember. It is possible, but I do
not remember.
Q. So no as to J.M. Products, possible as to
Leonardo?
A. J.M. Products, surely not.
Q. And just so we were clear, because I
think you may have covered a broader time period than
I intended. The starting point I asked for was when
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1
actually. You missed five of them.
2
MR. CHAIKEN: That's true.
3 BY MR. PACE:
4
Q. What you just testified is that J.M.
5 Products has not made any payments to Fabiani or US
6 Quantum Leap, correct?
7
A. Yes.
8
Q. Is it also true that J.M. Products has
9 not had any agreements with either Fabiani or US
10 Quantum Leap?
11
A. It is true. You know, sir, not that I am
12 aware of. I don't know if behind me and without my
13 knowledge there has been some agreement. I don't
14 think so. I don't know and I don't think so.
15
Q. One of the reasons I asked is you are
16 famil iar with these -- with the work that was done
17 with the BeagieBone processor and the Banana !Pro
18 processor, these documents we looked at before,
19 correct?
20
A. Yes.
21
Q. These are all -22
A. Familiar, it depends what you mean by
23 famil iar.
24
Q. Let me defme that. I'm not saying
25 you're familiar with the electronics behind it.
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1 theE-Cat plant arrived in Dora!, which would have
2 been in late 2014.

3
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A. Yes.
Q. Does that change your answer as to
Leonardo? Are you still maybe, maybe not?
A. (Nods head.)
Q. Okay. Just you had made a reference to
North Carolina. That's why I was trying to
understand.
A. Let me give you some more. Should it be
I would not be surprised, but because it is not
impossible. But I don't specifically remember but it
is not impossible because he continued to give to me
consulting.
Q. As to J.M. Products though, J.M. Products
has not made any payments to Fabiani or US Quantum
Leap and J.M. Products has not had any agreements
with Fabiani or US Quantum Leap?
MR. CHAIKEN: Object to form.
MR. ARAN: Object to form.
BY MR. PACE:
Q. Let me start over again. That was a long
question and these people are getting annoying.
MR. ARAN: Two.
MR. PACE: It was seven questions,
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A. Exactly.
Q. I am just saying you are aware that
Fulvio Fabiani and Jim Bass were working together on
a project that involved a control system?
MR. ARAN: Objection.
THE WITNESS: Yes, because I did direct
them to do it.
BY MR. PACE:
Q. And my only -- the thing I was trying to
understand is, ifl understood the earlie r testimony,
at one point that was a project being done for J.M.
Products and then later became a project being done
for Leonardo. Is that accurate or inaccurate?
A. This is accurate.
Q. Okay. While that project was being done
for J.M. Products, J.M. Products was not paying
Fulvio Fabiani or US Quantum Leap for the work on
that project?
A. No.
Q. Okay. That's what I was trying to
understand. I think you referenced -- I'm sure you
have identified this in a prior exhibit, but since
you are here as a representative of J.M. Products,
let me make sure.
A. Thank you.
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1
(The document referred to was thereupon
2 marked Deposition Exhibit 17 for Identification. a
3 copy of which is attached hereto.)
4 BYMR. PACE:
5
Q. That is the -- that is the agreement you
6 have referenced before about the compensation
7 agreement between J .M. Products and Leonardo
8 Corporation. correct?
9
A. Yes.
10
Q. And this is signed by Henry Johnson for
11 J.M. Products and by you for Leonardo?
12
A. Correct.
13
Q. All right. I just wanted to make sure we
14 got that kind of clear on the record, so that was
15 17. Exhibit 17.
(The document refen·ed to was thereupon
16
17 marked Deposition Exhibit 18 for Identification. a
18 copy of which is attached hereto.)
19 BY MR. PACE:
20
Q. I have marked here as Exhibit 18.
A. Yes. I know what is tllis .
21
22
Q. In connection with -- in connection with
23 Industrial Heat entering the term sheet with J.M.
24 Products or J.M. Cbenlical Products. Industrial Heat
25 asked J .M. Chenlical products to complete this form
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1

Q. Yes.

2
A. Okay. From the beginning Di Giovanni
3 told us that he was going to make for this business a
4 part:nersllip that would end up -- that would end up
5 with a UK entity and this remained -- and this
6 remained through various documents that follow it up
7 and at the end Di Giovanni did not -- did not make an
8 agreement with those people -- with those people and
9 remained tllis -- tllis thing that eventually twned
10 out not to have been made and it remained-- it
11 remained -12
Q. It remained? Finish.
13
A. It remained.
14
Q. Owned by Platinum American Trust?
15
A. An1erican Trust. whose beneficiary is an
16 Italian.
17
So what was foreseen. also for me. also
18 from me. I had understood that the beneficiary would
19 become eventually a UK entity and that-- the
20 beneficiaries of Di Giovanni was provisional.
21
Q . So at the time tllis was si ed J.M.
22 Chenlical products was owned by Platinum American
23 Trust. correct?
24
A. At tl1e time tllis bas bee n - what is tl1e
25 tin1e tlus has been signed. please?
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that is marked as Exhibit 18, correct?
A. Yes.
Q. And this was completed by Henry Johnson
as the president of J.M. Cbenlical products?
MR. ARAN: Objection. form.
THE WITNESS: I am reading that. yes.
BYMR. PACE:
Q. Do you recognize that as Henry Johnson's
signature?
A. Honest -Q. If you don't recognize it. you don't.
A. Yeah. but I have no doubt-- I don't
recognize it because I an1 not familiar with Ius
signature.
Q. Okay.
A. But I am pretty sure that this bas been
signed by him.
Q. Okay. And the J.M. Chenlical Products is
what today is known as J.M. Products. correct?
A. Yes. it is correct.
Q. One statement in here is that JMC. wllich
is short for J.M. Chenlical Products. is owned by an
entity formed in the United Kingdom. That's notthat's not. in fact, accurate. correct?
A. No. it is not accurate. May I explain?
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Q . Au~t --the nliddle of Au
t 2013 -2014. The nliddle of Au t 2014.
A. So the Plati.nun1 Trust had already been
made. am I correct?
Correct.
A. Yes. So yes. when it has been si!?;!led
still there was the conYiction from aU tllat
Di GioYanni was ~i.ngJo e\'entually mer~ in a UK
entity.
Q. So let me type out the date tills was
siS!Jed.
So on tile day tills was si ed J .M.
Chemical Products was owned by Platinwn American
Tn!St. correct?
A. Correct.
Q. On the day this was signed the sole owner
of Platinum- tile sole beneficiary of Platinum
American Trust was Gio\·anni. correct?
A. Correct.
Q. And Giovanni was an Italian hUillan being.
not a United Kingdom entity?
A. Yes. it is correct.
Q. Okay.
A. But Di Giovanni -Q. Let m.e just--
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A. Sorry.

2
3

Q. Let me do this by steps.
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A. Sure.
Q. But your testimony is what you understood
was that Di Giovrumi was looking to transfer his
beneficial interest in the trust to a UK entity,
correct?
A. Yes, it is correct.
Q. And you say that-- and you have said
that there are documents that reflect that this
transaction was being contemplated, correct?
MR. CHAIKEN: Object to form.
THE WITNESS: I did not understru1d this.
BY MR. PACE:
Q. I thought I heard you make a reference
that there are documents that reflect that
Di Giovatmi was -- was contemplating selling his
beneficial ownership to a UK entity.
MR. CHAIKEN: Object to form.
THE WITNESS: No, sir, I did not say
that.
BY MR. PACE:
Q. Okay. I mistmderstood.
A. Di Giovanni told to us that -Q. He told that to you?
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I
A. You asked me before in the first
2 deposition.
3
Q. I did. The first one. I am just getting
4 forgetful in my old age.
5
A. No problem. I knew him in Italy
6 initially when I was working, pretty much
7 notoriously, in the field to make fuel from waste and
8 that's how J knew him because he was in contact with
9 some fertilizer production company and he was
I 0 interested to that, et cetera and is borne from
I I that-- if you want a friendship, ru1d that's it.
I 2 Then he followed all -- all the follow-up of my
13 profession when he knew it.
I4
Q. So-15
A. Sorry.
I6
Q. So he was originally-- you originally
17 met him as a potential business partner?
I8
A. Yes, sir.
19
Q. And-20
A. I would not say potential business
21 partner. As a customer. As a potential -- as a
22 person that could -- that had the necessary
23 acquaintances to allow us to make importru1t plans.
24
Q. Okay. And then is the first-- is the
25 first transaction you have done with him J.M.
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1
A. Di Giovanni told to me ru1d to the
2 attorney Johnson this.
3
Q. So that's all-- there is no documents
4 that reflect it, it's just oral communications?
A. Not that I am aware of.
5
6
Q. Understood. And do you know the-- the
7 supposed entity, the UK entity to which D i Giovanni
8 was having some kind of communications?
9
A. Can you kindly repeat?
I0
Q. Sure. You have said that orally
I I Di Giovarmi told you that he was having discussions
12 with selling his beneficial interest in J.M. Products
13 to a UK entity.
14
A. No, he told me that he was going to make
15 a partnership with a UK entity.
16
Q. Make a partnership. Dnd he tell you the
17 UK entity? Did he identify it for you?
18
A. Sorry?
19
Q. Did he identify the UK entity for you?
20
A. No.
2]
Q. Did you ever ask him?
22
A. No, it was not my business.
23
Q. I'm sorry, I don't know if I've ever
24 asked this before. How did you first meet
25 Di Giovanni?
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1 Products?
2
MR. CHAIKEN: Object to form.
3 BY MR. PACE:
4
Q. Let me rephrase that. You said that he
5 was a potential customer for this other business
6 which made me think he never became an actual
7 customer.
8
Have y ou done any transactions with
9 D i Giovanni prior to him becoming the beneficiary of
10 the Platinum American Trust, that in tum owned J.M.
11 Products?
12
A. No.
13
Q. There was testimony earlier in a prior

14
15
16
17
18
19
20
21
22
23
24
25

deposition, I think even your testimony, as well as
Jim Bass, that there was a -- on the J.M. Products
side of the Dora I warehouse there was a flow meter.
Is that correct?
A. Yes, it's correct.
THE VIDEOGRAPHER: Counsel, your
microphone, please.
BY MR. PACE:
Q. I'm sorry. I'm sorry. Let me do that
again.
There has been testimony previously that
on the J.M. Products side of the Dora! warehouse
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1 BY MR. PACE:
2
Q. Here we go.
3
A. Go ahead.
4
Q. You are jumping ahead of yourself. Slow
5 down.
6
A. Okay.
7
Q. I am allowed to ask that question.
8
A. All right.
9
Q. You just like to get ahead of yourself
10 here.
11
A. All right.
12
Q. Readly?
13
A. So what's the question?
14
Q. Hold on. It's coming. Wait.
15
A. Good. I'm happy.
16
Q. Slow down. I am concerned about your
17 blood pressure.
18
A. I'm still. You can see.
19
Q. Okay.
20
A. Yes.
21
Q. Readly?
22
A. Sure.
23
Q. Are you sure?
24
A. Yeah.
25
Q. Okay. Is this payment made by- I
Page231
1 know. Just making sw-e you calm yourself down here a

2 little bit. It's a Wednesday. High blood pressure.

3 I don't want you to have a hear1 attack on me.
4
Is this payment made on behalf of J .M.
5 Products?
6
A. No.
Q. Okay.
7
8
A. This -- what do you mean. tbis one?
9
Q. The thousand dollar a month payment to
10 remain loyal.
11
A. Absolutely not.
MR. CHAIKEN: Glad we were able to work
12
13
through that.
14
THE WTINESS: Sorry?
15
MR. CHAIKEN: I said I'm glad we were
16
able to work through that.
17 BYMR. PACE:
Q. I think he saw this.
18
19
(The do-cument referred to was thereupon
20 marked Deposition Exhibit 21 for Identificatioa a
21 copy of which is attached hereto.)
22 BY MR. PACE:
23
Q. Dr. Rossi. I am going to mark as Exhibit
24 21 a picture of the outside of J.M. Products. You
25 identified for us three -- that there were three sets
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1 of windows over the J .M. Products pat1 of the Doral
2 warehouse. correct?
3
A. Yes. s ir.
4
Q. And of those three sets of windows you
5 said it was the middle set of windows where the air
6 was being pushed out of the -7
A. Yes.
8
Q. -- second story of the Dora! warehouse?
9
A. Yeah.
10
Q. I amjust trying to identify it here in
11 this picture. 'Jhat would be - .II'm going to give
12 you -- I'm going to let you play artist again.
13 Actually. do y ou have something a little stronger?
14 Can you circle on Exhibit 21 15
A. Yes. Sorry.
16
Q. You know what. we're going to do it this
17 way. Let's do that. We can go right ahead. because
18 we wiU know what the marking is. n1ere is no
19 marking-- markers --let me j ust start.
20
Other than the exhibit number on Exhibit
21 21 there is no other markings on Exhibit 21 right
22 now. correct?
23
A. I did .not understand the question.
24
Q. I am just trying to make sme I've got a
25 clean record, which is as to Exhibit 21, other than
Page233

1 the exhibit sticker on there, there is no other

2 markings on that document. it's just a picture?
3
A . Yes.
4
Q. Okay. So the marking you are about to
5 make will be the only marking on that?
6
A. Yes.
7
Q. Can you do me a fav or and circle the
8 window from w hich the heat was being exhausted from
9 the second floor. All right. Can you just put an AR
10 next to that, or however you initial something .
11
Perfect. Has J.M. Produ cts ever had a
12 customer -- I'm not asking about potential customer.
13 I am asking about an actual cus tomer.
14
Has J.M. Products e\·er had a customer
15 other that1 Leonardo?

16
17
18

19
20
21
22
23
24
25

A. No.
Q. I'm going to mark as Exhibit 22.
(The document referred to was thereupon
marked Deposition Exhibit 22 for Identification. a
copy of which is attached hereto.)
BY MR. PACE :
Q. This i s what at least purports to be
another sale contract between J .M. Products and
another entity.
A. What is your question. attorney?
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Q. When you look at tllis agreement. is there
a -- do you know what happened with this agreement?
This looks like it's supposed to be an agreement with
a second purchaser. a customer but-A. Can I read it?
Q. Yes. The question is-A. Let me continue to read it because I am
trying to find a clue. So far I an1 not-- sir. I do
not remember this document and I do not absolutely
remember and. by the way. here is also a very strange
thing. because I am reading here-- sorry. what's
your question about this?
Q. What was the strange thing that you were
seeing in this document?
A. The seHer. which appears to be J.M.
Products Corporation, will invoice an amount equal to
US dollar per month starting from March 30. 2014.
Excuse me. but on March 30. 2014 J .M. did not exist.
Q. I understaud. This is not a
document that -A. What the heck is this?
Q. I know you don't believe me when I tell
you tllat other parties have produced documents but I
am going to represent to you that J.M. Products has
produced tlus document. You may not belieYe me. Yot
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1 may think it was done by somebody in the State of
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Florida.
A. I believe you. I believe you because if
you ga\·e me tllls is because somebody has gave it to
you.
I don't-- I absolutely don't recall tlus
document and tlle fact that J.M. starts selling
products on March 30. 2014 is a little bit bizarre.
Q. Just as a reference to James Wolff would
be a little bit bizarre in tl1at other document?
A. I don't remember of this document. sir.
Q. I understand. I'm saying tllat could be a
typo. who knows how tl1at occun-ed?
A. Redacted, redacted. redacted. redacted,
redacted. no signatures. sir.
Q. This is how we ha\·e it as well.
A. What tlle heck is this?
Q. You can look at somebody else at ilie
table than me. We can deal with it aftenvards.
MR. CHAIKEN: Dr. Rossi. wait for a
question. please.
BY MR. PACE:
Q. The question is -MR. ARAN: You are making a statement
wiiliout a question.
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BY MR. PACE:
Q. Do you know who tl1e buyer is for this
contract?
A. No. I ne\·er have seen this contract
before.
Q. Okay. And your testinlony -A. And it makes no sense.
Q. Right. I was going to say -MR. ARAN: There is no question.
MR. CHAIKEN: Wait for tlle question.
BYMR. PACE:
Q. Why does it makes no sense. because of
the date?
A. Sure. March 30. 2014. J.M. did not
exist.
Q. Is tl1ere anything else that makes it make
no sense?
A. Again. gram 1.500 of. redacted. Name
redacted. mailing address redacted. phone redacted.
e-mail redacted. signature redacted. But it is
highly confidential. Looks like a clownery.
Q. Dr. Rossi. for once you and I actually
seem to be pretty close to being in agreement.
A. Yeah.
Q. It's not a highly confidential document.
Page237
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A. I don't know what this is.
Q. You don't know. Fair enough. We can
find out from J.M. Products directly.
Notwithstanding seeing this document was
one of the reasons I wanted to s how and see if it
refreshes your recollection.
A. Looks like maybe it's some draft.
MR. CHAIKEN: Dr. Rossi. there is no
question pending.
THE WI'INESS: You're right. I am sorry.
BYMR. PACE:
Q. Notwithstandin seein this Exhibit 22,
your testin10ny remains the same. that the only actual
customer of J.M. Products was Leonardo Corporation?
A. Yes.
Q. Okay. I belieYe I've asked this in a
prior deposition. I don't think I've asked it today
and testifyiug here as a corporate representati\'e of
J.M. Products. let me just ask.
Other than -- oilier tllan -- oilier than
Platinum An1erican Tmst owning ilie shares of J .M.
Products. are you aware of any agreements or payments
between Platinum Anlerican Trust and J.M. Products?
A. No. not that I am aware of.
Q. Other than whatever PlatinUlll American
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] Tntst paid for the shares of J.M. Products, are you
2 aware of any payments between J.M. Products and
3 Platinum American Trust?
4
MR. ARAN: Objection, form.
5
THE WITNESS: Can you repeat the
6
question?
7 BY MR. PACE:
Q. It was a long question. Let me simplify
8
9 it. Are you aware of any payments between Platinum
10 American Tntst and J.M. Products either going from
11 J.M. Products to Platinum American Tntst or going
12 from Platinum American Tntst to J.M. Products, are
13 you aware of any payments?
14
A. Understood. Understood. No, I am not
15 aware of.
16
Q. Let me ask about Francesco DiGiovanni,
17 same type of questions. Are you aware of any
18 agreement betv,.reen J.M. Products and Francesco
19 Di Giovarmi?
20
A. Agreement?
2I
Q. Yes.
22
A. Francesco D i Giovanni -- J.M. Products
23 and Francesco Di Giovanni was practically the
24 beneficiary of the tntst that owned J.M.
25
Q. Let me rephrase it.
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A. Yes, okay.
Q. In each case it's going to be about
whether documents exist reflecting certain
measurements from the different measuring devices on
the J.M. Products side. I believe I know the answer,
you have told me your response individually, I have
heard this from other people that I have deposed but
I want to have a clean record for J.M. Products.
A. Yes.
Q. So on the J.M. Products side of the Dora!
warehouse during the time period from February 2015
to Febntary 2016 there was a flow meter, correct?
A. Yes, sir.
Q. Is there any document that reflects or
identifies the readings that anyone made off of that
flow meter during that time period?
A. Now the question is clear. No, there is
not because basically -- no, there is not.
Q. Because I want to go through all these
before I have to keep repeating the question.
I want to ask the same question as to the
thermometer on the J.M. Products side of the DoraI
location. During that time period, February '15 to
February 2016, are there any documents that reflect
or identify the readings off of that them1ometer?
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A. No.
Q. All right. I feel like I'm forgetting
one. Were there -- I'll ask you. Were there any
other measuring devices in operation on the J.M.
Products side of the Dora! warehouse (rom February
2015 to Febntary 2016?
A. No.
Q. All right. Without getting into the
details of what other substance was involved, I am
going to refer just for a second here. I am going to
refer to the -- whatever product J .M. Products was
working on that involved platinum sponge, and I
understand there is a product that invo lved graplhene
and then a third product that involved -- somehow
involved nickel.
I want to ask for just a time period -some time period questions. Was J.M. Products
working on -- first on a product that involved
platinum sponge, then a product that involved nickel,
then a product that involved graphene?
Was it one after the other or were they
all going on at the same time?
A. I have understood. Initially we worked
only with platinum sponges, initially . Eventually I
added the other matters and they have been treated
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A. So this is -Q. Other than the trust agreement.
A. Okay.
Q. So one agreement was the tntst
agreement.
A. This is the only one I am aware of.
Q. Let me ask my question again though.
Other than the trust -- the P latinum American Tmst
trust agreement, are you aware of any agreements
between J.M. P roducts and Francesco D i G iovanni?
A. Not that I am aware of.
Q. Are you aware of any payments between
J.M. Products and Francesco Di Giovanni?
A. No, I am not aware of.
Q. As the corporate representative of J.M.
Products are you aware of any documents that record
or reflect readings from the thermometer that was
operated on the J.M. Products side of the Dora!
warehousein2015?
A. Can you kindly repeat the question?
Q. Let me break -A. I think I have understood but I'm not
sure.
Q. I'm going to ask you a series of
questions as the representative of J.M. Products.
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1
A. Somebody called it beat strip. et
2 cetera.
3
Q. What would you call it?
4
A. Well. they can also-- the technical name
5 is beating cables.
6
Q. Heating cables.
7
A. And they are -- or heaters.
8
Q. There were heating cables installed in
9 the-- in the container at the J.M. Products side.
10 correct?
11
A. Yes. it is correct.
12
Q. They were installed in those insulated
13 pipes that we saw back in Exhibit 11?
A. Yes, it is correct.
14
15
Q. When were those-- when were the beating
16 cables installed?
A. From the beginning.
17
Q. And were they there through the end.
18
19 through the -20
A. Yes, yes.
21
Q. Let me ask the question again.
22
A. Through the end of the test.
23
Q. Through the end always ends up being
24 unclear. right?
25
A. Yes. of course.

Page248

l company.
2
Q. When you said Extreme. could that have
3 been Extreme Plumbing?
A. No. No. no. No. no. no. it was not a
4
5 plumber. Has nothing to do w ith plumbers this.
6 These are heaters.
7
MR. PACE: Why don't we -- I think we're
8
pretty close to the end. Why don't we take a
9
break and giYe me about five minutes to try to
10
figure out -- let's make it ten. Gi\·e me ten
11
minutes to figure out any closing questions and
12
we'll be done.
THE WITNESS: Okay.
13
14
THE VIDEOGRAPHER: We're off the record.
The time is 5:24pm.
15
16
(Thereupon a brief recess was taken.
17 after which the following proceedings were had.)
18
THE VIDEOGRAPHER: We're back on the
19
record. The tin1e is 5:38pm.
20 BY MR. PACE:
21
Q. Dr. Rossi. I just had a handful of kind
22 of wrap-up questions.
23
From February 2015 to Febmary 2016 J .M.
24 Products made no use of the heated fluid roYided by
25 Leonardo. other than whate\·er use was made within
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Q. Were they thet·e until you removed those
pipes from the J.M. Products container?
A. Correct.
Q. All right. Are those - those heating
cables. were those pmchased by J.M. Products or by
Leonardo. if you know?
A. I think Leonardo.
Q. And I have asked similar question to what
I asked before. as the other devices. If there are
any records of that purchase they would be with yom
accountant?
A. Yes.
Q. Do you recall where you bought them?
A. Yes or no.
Q. Did you just say yes or no?
A. Yes or no. because -- because -- no. I
was thinking to a company but I am not sme. so I
j ust delayed to the accountant.
But maybe -- maybe I bought them from a
company whose name was Extreme or something like
that. but I am not sme. In any case. smely -surely this is accounted for.
Q. Extreme -A. Because this was not -- this was not a
flying -- a freelance contractor. This was a
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what we have been calling today the J.M. Products
container: is that correct?
A. Yes. it is correct.
MR. ARAN: Object to form.
BY MR. PACE:
Q. You identified -- thus far you have
identified -- you referenced four groups of potential
investors who came to the Dorallocation. You
referenced Tom Darden and J.T. Vaughn either together
or separately coming to the Doral location.
Are there any other -- were there any
other visitors -- I'm sorry. I am going to exclude
the temporary workers that either J.M. Products or
Leonardo would occasionally hire.
Were there any other indi\·iduals or
groups that visited the Dora! warehouse?
A. Yes.
Q. Who?
A. An1penergo. Ampenergo visited the plant
twice. The first -Q. Go ahead. Sorry.
A. The first time in March or April '15 and
the second time September/October '15.
Q. Anyone else? Any other \·isits to the
Doral warehouse?
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1
A . Not that I recall.
2
Q. All right. And then just to be clear.
3 when·· in connection with both \isits by AEG did
4 they ever go on the J.M . Products side of the
5 warehouse?
6
A. Can you kindly repeat? Was confusing the
7 first time.
8
Q. So there is two visits by somebody-9 somebody -- let me restart this. There is two visits
10 to the Doral warehouse by people from AEG. correct?
11
A. Yes, it is correct.
12
Q. Okay . In connection with either of those
13 visits did anyone from AEG go over to the J.M .
14 Products side of the Doral warehouse?
15
A. No. absolutely.
16
Q. Did any of those individuals from AEG
17 meet with Jim Bass?
18
A. No. not that I can recall.
19
Q. With w hom did these individuals from AEG
20 meet. other than yourself?
21
A. Fabiani and Jim Bass, because they
22 entered in the plant during the time -- I am not sure
23 that-- yeah. yeah. yeah. Fabiani and Jim Bass. Yes.
24 yes, yes, both.
25
Q. All right. The AEG people met both

1 them once. because it was not a roduct. It was
2 just-3
Q. Let me see if I can get that defined
4 because you said you scratched them. Does that mean
5 you threw them away. the sketches?
6
A. Yes. I did not consen·e them, so I -7
Q. Are there any -- any-- any records of
8 testing done on the heat exchanger?
9
A. What do you mean by testing?
10
Q . To see if it worked.
11
A. Oh. y eah. sure. Of course.
12
Q. Are tl1ere any records of it? Are iliere
13 any documents reflecting testing that you did on ilie
14 heat exchanger?
15
A. You know. I was -- no. because I was
16 working for myself in iliat moment and I had no tiling
17 to produce to anybody. And again. as for what
18 concerns ilie sketches. for sure I have taken numbers
19 for me while the temperature was going on. was
2 0 raising. I obsen·ed ilie behavior of ilie temperature
21 of the piping w ith my infrared thermometer and for
22 sure I have taken notes, et cetera. but I did not
2 3 conserve tllem. Because once I have reached the
24 perfonnauce I needed. for me was stable.
25
MR. PACE: No further questions.
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A. Yes.
Q. Okay. On both occasions or on at least
one occasion?
A. This is a good question. I don't
recall. I don't r•ecall. I think that -- no. I don't
recall attorney.
Q. Okay.
A. I don't recall exactly.
Q. I may have asked tlus. but just -- just
in case I did not. we talked abou t -- rm going back
to the heat exchanger that you testified about
installing on the J .M. Products side of the Doral
warehouse.
Do there exist any -- are you aware of
whether there exists any photographs of that heat
exchanger?
A. No.
Do there exist any dia ams of the heat
exchanger?
A. What do you mean b~ diamm?
Q. A drawing of the heat exchanger. maybe
either before it was put in place or after.
A. Yeah. I made sketches for me because you
know - I made sketches for me but then I scratch
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MR ARAN: I don't have any questions.
MR. CHAIKEN: Read.
MR. ARAN: We-- what's the policy with
him?
MR. CHAIKEN: Read.
MR. ARAN: Read.
MR. PACE: Yes.
THE VIDEOGRAPHER: Off ilie record. The
time is 5:46p.m.
(Thereupon the taking oftl1e deposition
was concluded.)
Deponent

Sworn tQ and subscribed before me this

day of

2017.
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5 COUNTY OF DADE:
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8
L the undersigned authority. certify that
9 ANDREA ROSSI personally appeaFed before me and was
10 duly sworn.
ll
WITNESS my hand and official seal this 13th
12 day of March 2017.
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Aran Correa & Guarch. PA
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255 University Drive
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RE: Rossi v. Darden
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above-captioned case. please be advised that the

11
12
13

14

15
16
17

u~~

March 13. 2017

2

2
3 STATE OF FLORIDA:
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CERTIFICATE OF REGISTERED PROFESSIONAL REPORTER
L EDWARD V ARKONYI. and Registered
Professional Reporter and a Notary Public for the
State of Florida at Large. do hereby certify that I
reported the deposition of ANDREA ROSSI; that the
foregoing pages, numbered from I to 253, inclusive.
constitute a true and correct transcription of my
shonhand repon of the deposition by said witness on
this date.
I further cettify that I am not an
attorney or counsel of any of the parties, nor a
relative or employee of any attorney or counsel
connected with th.e a ction. nor fiwmcially interested
in the action.
WITNESS my hand and official seal in the
City of Miami. County of Dade, State of Florida, this
13 th day of March 2017.
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SSAE 16 certified facility .
Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services , and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation . Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their
independent contractor agreements .
Inquiries about Veritext Legal Solutions '
confidentiality and security policies and practices
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Associates indicated on the cover of this document or
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1
STIPULATIONS
2
I, Leslie Christian, being a court
3 reporter and a Notary Public in and for the state of
4 North Carolina, was appointed commissioner by consent
5 to record the deposition of THOMAS DARDEN, on
6 February 16, 2017 beginning at 9:08a.m., at
7 CaseWorks, located at 3509 Haworth Drive, Suite 403,
8 Raleigh, North Carolina.
9
THE VIDEOGRAPHER: We are on the
10 record at 9:08a.m. This is the videotaped deposition
11 of Tlnomas Darden in the matter of Andrea Rossi, et al.,
12 vs. Thomas Darden, et al. This deposition is being
13 held in the offices of CaseWorks at 3509 Haworth Drive,
14 Suite 403 in Raleigh, North Carolina 27609, on February
15 16, 2017.
16
The court reporter is Leslie
17 Christian, the videographer is Michael Kirby, both with
18 CaseWorl<s.
19
Would counsel please introduce
20 themselves.
21
MR. CHAIKEN: Yes, good morning.
22 Brian Chaiken on behalf of plaintiffs. I may be joined
23 by Jonathan Annesser on the phone.
24
MR. BELL: Bernard Bell for the
25 defendants including Mr. Darden.
www.caseworksonline.com
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1

Okay. And it's because you think that that
2 lest was not performed properly?
3
A. I think it was ••
4
MR. BELL: Objection to form.
5
THE WIT NESS: I think the test was not
6 performed properly, but I think it was part of an
7 overall - overall setup to fool us.
8 (BY MR. CHAIKEN)
9
Q. Okay. And does Industrial Heat contend
10 that it's also entitled to keep the license to the
11 E-CAT IP, sitting here today?
12
MR. BEL L: Objection to form. You
13 know he's not here to testify as to Industrial Heal.
14
THE WITNESS: I haven't.15
MR. CHAIKEN: That's okay.
16
THE WITNESS: I haven't thought about
Q.

17 that in relation to the return of the initial capital.
18 I don't know about It !legally.

19 (BY MR. CHAIKEN)
20
Q. Do you think theE-CAT IP has any value?
21
A. It's dear that ndoes not have the value
22 that we were told that it had or that we perceived it
23 had. If you could easily replicate these reactors
24 using that IP then It would be extremely valuable. II
25 clearly does not have that kind or value. Whether

Page 99

1 anyone ever could produce any energy with this IP is
2 not clear.
3
It's hard to prove a negative. It's sort
4 of hard to say this could not have any value
5 whatsoever. It's hard to say. But we- we don't see
6 that this technology has value at all materially
7 relative to the kinds of numbers we were talking about
8 then.
9
Q . Do you think it has any value- based on
10 that and based on what you know sitting here today, do
11 you think it has any value whatsoever?
12
A. We don't know. It's an option on future
13 value. Is it possible that someone in the future might
14 be able to do something with this IP. We can't; Rossi
. 15 can't. But is it possible that somebody might or that
16 occasionally at some point It might work. We don't
17 know.
18
MR. CHAIKEN: We can stop here. Off
19 the record.
20
THE VIDEOGRAPHER: We're off the
21 record at 11:14 a.m.
22
(Whereupon a break was taken.)
23
THE VIDEOGRAPHER: We are back on ltle
24 record at 11:26 a.m.
25 (BY MR. CHAIKEN)
Page 101

Page 100

1
Q. Mr. Darden, I had asked you some questrons
2 about the license agreement prior to laKing a break. I

3 believe one or the conditions In order for Leonardo to
4 earn that 10 million dollar payment was to transfer U1e
5 composition or the ruel he used as the catalyst to you.
0 Did lhat happen?
7
1\, II':) not clear. I moon, tho requirement
0 we:) to trcn3fcr ell of tho information noodcci to build
9 a re2l_icated technology and for Or. Roaei to work with
10 u6 to build a'ld &uccossfuly E[oduce these machines,

11 have them work, be able to sell them.
And so he Iran sferred information to me
13 about the fuel that he described as being the IP of the

12

14 company or the IP of the devices. He also geve U3 some

15 drawings that shov-ed eome of the mechanism of some of
10 the plants that were being butllat that point. That
17 then evolved over time.
However, none of that ever worked. We were
18
19 never able to build devices thet euccessfully produced

20 &ne-rgy. So did he tran$fer some formulas or a formula

21 to me. The answer Is yes. Was it the transfer of the
22 IP needed to build these devices, no.
Q . Thars your opinion though, rlght7 You
23
24 don't bel;eve it was the ruel or the catalyst that was
25 required or it didn't work?

CaseWorks, Inc.

1

A. 1 don't know whether it was the fuel and
2 the catalyst that didn't work or the device that didn't
J work or the whole thing doesn't work. I don't know
4 which parts of it don't work, but something doesn't
5work.
6
(Whereupon Exhibit 14 wa:~ marked for
7 identification as of thi:~ date.)
8
a. I'll show you what's been merl<ed as
9 Exhibi114. Exhibit 14 has been bates stamped IH-81230
10 through 1234. This is a series of e-mails from
11 September of 2014.
A. Um-hm.
12
13
Q . And the one I'm most concerned with is the
14 one on- it starts on page 81231. And it looks like a
15 forwarded e-mail from John Mazzarino to Joe Pike,
16 yourself and John Mazzarino. And the paragraph I want
17 to refer to is on actually the third page, 81232.
18
A. Um-hm.
19
Q. And you're describing the IH investment in
20- or to Paul Lamacraft.
21
A. Um-hm.
22
Q. And you're talk1ng about a two billion
23 dollar evaluation, and you describe that evaluation.
24 Do you see that?

25

A. Um-hm.

www.caseworksonlin e.com
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1 Mr. Darden consulted in November of 2015.

1

2
MR. CHAIKEN: All right. Le·t me ask
3- I'm going to ask not about this e-mail but about
4 Mr. Zall.
5
MR. BELL: Thars fair.
6 (BY MR. CHAIKEN)
7
a. Who is Zali?
8
A. It's Jaffee actually. So his name is Zali
9 Jaffee. And he's an attorney In Israel, and he works
10 with a- someone that I know who invested in some
11 energy plants that wer·e in Europe and emded up hiring
12 Zali to represent him. And I'm an investor in that
13 transaction. That's how I came to know Zall.
14
a. And you're telling me that Industrial Heat
15 retained him for legal services?
16
A. Yes, we did.
17
Q. What type of legal services did you retain
18 him to do?
19
A. We wanted advice about- oh, International
20 fraud.
21
a. What type of International fraud?
22
A. Whether we might be a victim of an
23 international fraud.
24
Q . And what jurisdictions or what territories
25 was Mr. Zali licensed to practice law in?

2
Q. Do you know if he was licensed to practice
3 law in the United States?
4
A. I don't know.
5
a. Did you ask him that question?
6
A. I don't remember.
7
Q. rs there a retention agreemernt between
8 Industrial Heat and Mr. Zali?
9
A. I don't know if he sent us an engagement

Page 150
1 the remedy is to rip It up, throw away all your notes
2 and make a motion to compel. I'm hap,py to, you know,

A. I don't know.

10 agreement or not. We definitely worked with him

11 regularly in this other transaction.
12
a. Did you ask for legal advice with respect
13 to the license agreement at issue in this case?
14
A. Say it again.
a. Did you ask for him to provide you with
15
16 1egal services with respect to the license agreement in
17 this case?
18
A. Yes, we did.
19
a. What type of legal service did you ask him
20 to perform?
21
MR. BELL: I think that's privileged.
22
MR. CHAIKEN: I don't think this Is a
23 privileged document.
24
MR. BELL: Well, I think we're back to
25 the point where under the - under !he protective order
Page 157

3 add this to the list and put this in camera with the
4 judge if he wants to see il. I think this is an

1 to be shipped to Florida?
2
A. Yes.
3
Q. And why did it do thai?
4
A. We felt 'ike It would be beneficial for us

5 appropriate procedure.
6
It's not really - the way a
7 protective order works isn't that you scrutinize the
8 document and make your own determination whether it's
9 privileged.
10
MR. CHAIKEN: Well, we can agree to
11 disCJgree or not. Maybe- can we go off the record ror
12 a second.
13
THE VIDEOGRAPHER: We are off the
14 record at 1:35 p.m.
15
(Whereupon a break was taken.)
16
THE VIDEOGRAPHER: We are back on thE
17 record at 1:46 p.m.
18
MR. CHAIKEN: We have made an attempt
19 to reach out to Judge 0'Sullivan to see if we can get a
20 quick ruling on this document. While we walt to see If
21 we can get him on the line we're going1to proceed wllh
22 the deposition.
23 (BY MR. CHAIKEN)
24
Q. At some point tn time
. Darden, did
25 Industrial Heat agree to allow the one megawatt Qla t

5 and II would be beneficial for Andrea if we could use
6 that as a way to see if the tech 7
MR. CHAIKEN: Hello. Someone just
8 joined?
9
MR. ANNESSER: I just- this Is John
10 Annesser.
11
MR. CHAIKEN: Oh. hey, John.
12 {BY MR. CHAIKEN)
13
a. rm sorry.
14
A We could use the- the operation of the
15 unit as a way of seeing if, in fact, the technology
16 might wor'><. In other words, we're slill at a point of
17 not knowing which was true. Does it never work, can It
18 never work or has he simply concealed from us how to
19 make it work.
20
And so to see the technology operate would
21 be - we were willing - it was interesting enough to
22 us to see 11 operate -- if we could actually see it and
23 measure it - that we were wilfing to let the plant go.
24 In addition. he could sell licenses off or It; he could
25 advocate tor or promote the technology as he would!

CaseWorks, Inc.
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1 That was beneficial to him. He wanted to do II If It

2 were credibly instrumented and measured then we would
3 have found the results important to note.
4
Q. Did you have discussions with Dr. Rossi
5 prior to agreeing to let it go to Florida?
6
A. Sure.
7
0 . And was there a discussion about doing a
8 six cylinder test or a one megawatt test In Florida?
9
A. We would do either one.
10
Q. And were there 11
A. We wanted to see any device operate,
12 preferably at our location, but if he would only do it
13 at his location. while we felt extorted by thet, we
14 were willing to let that happen.
15
Q . Old you ever put in writing "tie , we think
16 the tests should take place in North Carolina. We
17 don' t want to move It to Florida"?
18
MR. BELL: ObJection to form.
19
THE WITNESS: I don't remember that
20 I wouldn't be surJ!rlsed If we did.
21 (BY MR. CHAIKEN)
22
a. Was the Issue of having a customer be a
23 part or that test somelhlns raised by Industrial Hoat
24 or was it raised by Dr. Rossi?
25
MR. BELL: Objection to form.
Page 160

1 customer?

2

MR. BELL. Objection to rorm.

3

Tt-IE WITNESS: I think it Wl!l3 Ro~:si'a

4 idea.
5 (BY MR. CHAJKEN)

And do you know when he brought !hat up?
He mentioned k from very early on that he
8 felt like a customer would make a difference.
9
0 . Was there any other benefit other than the
10 ability to measure It that yoL saN to having a cuslomer
11 be II part of the testing?
12
A. Well. 1r lhe operation were where we were I
13 would :say no. We could measure the steam cnorgy
14 output. But if II was - If we didn't have good access
15 to the machine then to have a credible customer
16 measuring how much was coming from ll would have been a
17 benefit.
6

Q.

7

A.

18
19

a. WasA. So he only benefit to me was -was - the

20 only benefit 1cared about was thirdj)arty
21 ratification. And thai was an Indirect way or dOing
22 that. I guess If there were some famous customers
23 :SIIying thot they were ualng the steam end it wes a
24 erodible company and it worked greet, that there cou:d
25 be some advantage to that as well.

CaseWorks, Inc.
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1

THE WITNESS: We fell that having a

2 bona fide customer would be an additional way of belnc
3 able to measure ener:gy out!M. That 1f someone
4 aedible w~e receiving the energy then that would be
5 one oddod woy to rotify tho power production. So, as I
6 said earlier when we were talking about measurement,
7 the problem wlh measurement is lf you have only one
8 way of doing It with a new device or something that's
9 not well charactenzed, It's hard to know what the
10 outpul ls.
11
So what you want lo do in a sett1ng
121ike that Is to set up as many different measurement
13 systems as you can. Measure InP-ut, measure output.
14 Measure output lots of different ways. And so having
15 someone honest receiving the energy, measuring the
16 energy, was a way to ratify or show how much was being
17 prOduced. You \I.()Uidn't nead RIf you had really good
16 instruments.
19
In other wonds, an Instrument In front
20 of o radiator or something would elso work. But ebsenl
21 that, having a very credilt>le customer would be
22 beneflclalln terms ofverincallon.
23 (BY M R. CHAIKEN)
24
Q . So getting bacl< to that, was iiiH's or was
25 Hyour Idee or wea II Dr. Ro:ssi'sldea to have that
1
a. And what kind or advantage would that be?
2
A. Well, let's say we had a device, the device
3 worked, and the device had been In operation in the
4 plant of you know, a credible entity. That would be a
5 great testlmoniaJ.
6
a . Old you thin!< that being ablo \o toll that
7 to investors would help raise money ror Industrial

Page 161

8 Heal?
9
A . It wouldn't have mattered.

0 . V/hy not?
A. Well. everything matters a little bit but.
12 I mean. If we had a successful dev1ce that was
13 well-characterized and honestly monitored and we knew
14 we had bull I the device we buill operated, we could
15 replicate it, then raising money was a complete
16 non·lssue. We didn't need anything to sell investors.
17
Q . So really ellhe end or the day il didn't
18 matter to you who the customer was, if any?
19
MR. BELL: Objechon to form.
· 20
THE WITNESS: No, I! depends. If the
21 deVIce were sufficiently instrumented, tf you had
22 enough measurement, if you had an honest measurement
23 system set up and us having lull access to it, us being
24 oblc 1o put on II whatever Ina!rumen to we wonted, us
25 being able to get erodible proressfonals -you kr.ow,
10
11

www.caseworksonline.com
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1 Duke University. I don't know. Bureau Veritas2 people fike ttlol to como in and set up a system for

1 this e-mail- and I guess these are terms pursuant to
2 an agreement that you were negotiating at the time; fs

3 measurement., we would have said we're happ_y not having
4 a CU$Iomer. But absent that, a customer was sort of an

3 that correct?
4

A. The moving of the plant down to Florida.
Q. Right.
6
A. Allowing the plant to go.
7
Q. Right. That's what's being negotiated in
8 thes·e a-mails?
9
A. Um-hm.
10
Q. And paragraph ten states- this is your
11 e-mail to Dr. Rossi- "Attached to this contract is
12 the letter of the Health care Office of M iam i allowing
13 the operation of the one megawatt plant." Do you see
14 that?
15
A. Yes.
16
Q. Did you think that that was a requirement
17 to allow the plant to go to Florida?
18
A. No.
19
Q. Did you have a discussion with Dr. Rossi
20 about It?
21
A. I don't remember talking to him about that.
22
Q. Do you know why it was included In the -23 in these negotiations?
24
MR. BELL: Objection to form.
25
THE WITNESS: I did not Include It in

5 added way of ratifying the oower.

5

6 (BY MR. CHAIKEN)

7

0. Pulling aside the issue of the time of

a performance. the license agreement itself didn't
9 provide that a customer was reqlired ror the guaranteed
10 performance test, did il7
MR. BELL: Objection to form.

11

THE WITNESS: I believe thatlhars
13 correct tllat il did not.
12

14 (BY MR. CHAIKEN)

a.

15
Okay. I'll show you what's been marked as
16 Exhibit 25.
11
(Whereupon Exhibit 25 was marked ror
18 ldenlilicalfon as of this date.)
19
Q . Exhibit 25 Is- have been marked IH-7126
20 through 7127. It's a series of a-mails dated July
21 10th, 2014 between you and Dr. Rossi. Have you seen
22 these e-meils before?
23
A. Um-hm, yes.
2~
Q . Speclficany I'm going to point you to lha
25 first e-mail from you to Dr. Rossi. Paragraph ton of

Page 165
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1
A . --you know, mo~nwhil<~, we lhQught we could
2 get peld a lot of money for II too. So the whole thing

1thls.
2 (BY MR. CHAIKEN)

3

Q.

3 looked pretty good when It was Johnson Matthoy.

4

A.

4

My question IS do you know why lt wes?
I don't know why. But, to elaborate, I
5 think consistently wo saw a pattern of trying to gel

a. /'ond •llhl• time June-July of 2014 Vo88 it
6 - did It m11tlcr to you whot that custom or did with tho

6 steam that was going to be produced?
A. We wanted to be sure that thoy moasurod it
7

6 some type of certification, some type of stamp of
7 approval, something llke that from some otner entity as
8 a way of giving credibility Jo the technology
g

8 lind that we CO.Jtd USC them liS 8 way of knowing how much
0 steam was producod. So to have a third-party

II didn't matter to us, but Ill\ink It

10 mattered a lot to Andrea. Meanwhile, in addition to
11 that. you know. given the sort or pronle that Rossi

10 sophlsUceled. you know, technical company that needed
11 :stcem end that could measure It woa Important to ua.

12 had out there -has - I think the possibility of13 you know. llhink the more kind of extemal ways of
14 saying, you know, some big company, some government
15 entity, some certiner, some professors have looked at
16 this and said it's okay was something that he liked.
17 But that's ma -you know, I'm speculating about his

12

Q. Okay. And did you include provisions In

18 motivations.
a. Did it- so as part of this the
19

13 the e~greemenl which provided for the mel'lod end means
14 by which the third-party customer would, in fact,
15 measure that?
16
A , No. I think we would havo been happywllh
17 alrrost any way that a credible company would have
18 measured it.
19
Q . Did you e:~k for any woy? Did you e_ut some

20 negotiation :ncluded, you know, a customer to be using

20 writing where they said, "They're required to measure

21 the steam; Is that corroct?

21 II using any means possible"?

22
A. Yes. I mear., It was something that he
23 represented was going to exist. And as wa were
24 thlnktng should we let this mach ne go 2s
a. Right.

22
23
24

CaseWorks, inc.

1

A. I don't think ao.
Q. Why not?
A. Well, they weren't going to pay us money
2~ unlo:ss thef were gctUng the eteam.
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1

Right.
2
A. So obvfOU$ly they were going to meesure it.
3
a. Okay. Wa:; there e provision in thtJt deel
4 which required them to provide you with - with lhose
5 measurements?
6
A. I don't know If there was a requirement
7 that they do so, but if they were going to pay for it
6 then we would have known from the feet that they were
9 paying for It lhat they were getting lt.
10
MR. BELL: You could always show him
1t the agreement.
12
MR. CHAIKEN: I can't.
13 (BY MR. CHAIKEN)
1"
Q. I asked you e quost'on about whether It
1 S mettered to you whet they did with the steam and y ou
16 gave me an answer. I'm s
If I'm asking you again.
17 Out d1d It matter to you what they did with the steem?
10
A. You meen what kind of- are you IU!klng
19 would it matter to rne wha! type or prOduct they were
20 producing With it?
21
Y!lah, exactly.
22
A. I tnnk any product the! Johnson Matthey
23 would have been procli.rcin we fl.!:Obably would have been
2-4 heppy to have them producing with that steam, I
1

2- well, let's assume you didn't know the name of the
3 c;u:stomcr. Would you have needed to know the neme of
4 ~e cuslomer prior to agreeing to allow the lest to go
5 forward In rloride?

6

MR. BELL: Objection to form.

7

THC WITNCSS: I think that Ifwe had

8 perceived II was a credible bona fide third-party
9 company Yte would heve felt a lot of comfort from that.

10 Kn<l'Ning Ytho it was, we felt even more comfort from
11 thai. I think it's a - our interest was In a whole
12 blend of di'ferent circumstances surrounding this. So
13 any one attribute would we have compromised on? Maybe
14 so In term~ oflel1!ng it go, but everything mattered.
15
(Whereupon Exhibll26 was marked for
161dentificallon as or this date.)
17 (BY MR. CHAIKEN)
18
Q . 111 show you whars been marked as
19 Exhibit 26. Exhiblt26 is an e-mail dated June 22nd,
20 2014, and ills bates stamped 117296 lhrough 297. And
21 the first e-mail which Is on the second page -It's an
22 e-mail chain.
23
First, on the seoond P&9e Dr. Rossi writes
24 to you end :~eve rei other people about a meeting on
25 June- 17th talking about whet happened in August. And,

a.

2S ouopcct.

Page 168
1 in fact, his paragraph number two on that page states,
2 "Since August2013 it has been impossible to
3 communicate to us the where to install and make
4 operative the plant." Do you see that?
5
A. Yes.
6
a. Do you disagree with his statement?
7
A. Absolutoly.
8
a. Do you think you had communicated where yol
9 were going to make the plant operative at that time at
10 or around August 2013?
11
A. We said straight away, right where it is.
12
a . Did you tell him in your response that you
13 disagreed with him?
14
A. I don't know how we responded to lhis
15 but-16
Q. Well, your response Is on the next page.
17
A. Oh, l see.
18
MR. BELL: Technically that' s a draft
19 of the actual responses.

20

0. Let's essumc that you weren't negotiating

MR. CHAIKEN: I think you're right,

21 Bernie.
22 (BY MR. CHAIKEN)
23
Q. Did you, in fact, respond to Or. Rossi's
24 e-mail?
25
A. 1don't remember, but 1see a draft here or

Page 169

1 if th:s went then perhaps so.
2
Q. Why did you think you needed to forward
3 this to your attorneys?
4
A. Well, this e-mail 5
MR. BELL: Just -· I'm going to allow
6 him - you can answor tho question or allow ·- I'll
7 instruct him not to answer the question. Otherwise,
8 I'll instruct you not to dis.close the substance of any
g attorney-client communications coming back to you or
10 emanated from you.
11
THE WITNESS: So this was an
12 outrageous e-mail. the one that he sent. You know. lt
13 said an kinds of things that were not true. And we
14 were trying to figure out among ourselves- an<i how do
15 we respond to this. I mean, this is so ridiculous, but
16 does it matter, on the other hand. Like, why do we
17 care about whether it says these things that are
18 ridiculous if they're not true then what difference
19 does it - does it make a difference and what is our
20 goal.
21
Our goal is to see the plant 02erate,
22 to see If it might work. And maybe we could credibly
23 instrument the plant So that was our primary goal.
24 PlUG, II woo beneficial for him.
25 (BY MR. CHAIKEN)

I
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You state in your- in this draft e-mail
2 at least. "Your e-mail refers to contract sections.
3 but I haven't read them since we signed. I will need
4 to get a copy of the document and read lt ." After you
5 received his e-mail on June 20th did you, in fact, get
6 a copy of the documer~t and read it?
A. I don't remember. On June 20th?
7
8
Q. Yeah.
9
A. I don't remember. You know, I'm sure that
10 - I'm sure that at some point we began to read these
11 things. I think that -- I don't know when I first
12 began reading these sections.
13
Q. As of June 22nd, 2014 had you previously
14 read the contract sections anytime between June 22nd,
15 2014 and October 26th, 2012?
16
A. I would think that I probably had.
17
Q. Were you In or around June of 2014 pushing
18 Dr. Rossi to start testing the one megawatt plant?
19
A. We were- around June of '14?
20
a. Yeah.
21
A. We were always pushing to start testing
22 almost anything. We wanted to operate any machines
23 that he had built. If we had built a machi'ne we wanted
24 to operate It and see iCoperate and see whether II
25 might work, whether he had transferred the technology

1

Q.

Page 172
1
Q. And did he say specifically that the
2 purpose of the meeting was to do that?
3
A. The purpose - yes.
4
Q. Dfd he say that In writing or orally?
5
A. I don't remember.
0
Q. Did he ever tel ou t._,at he we~ working
7 wiln a Johnson Matthey subsidiary el any point in time?
8
A. Yoa.
9
a. When was that?
10
A. lie told us that that's who the customer
11 was.
12
a. And when did he tell you that?
13
A. Several times. I mean, I don't remember
14 the specific dates but it was Johnson Matthey.
15
Q. Did he tell you that16
A. He told us he previously worked for Johnson
17 Matthey, that he had done business with them. He
16 repeatedlY said that.
19
Q. Did he tell you that orally or did he tell
20 you that in writing?
21
A I don't know if he said it in writing, but
22 I know he said it orally.
23
Q. Okay. Did he tel' you that he was
24 purchasing products from Johnson Mat1hey?
25
A. lie said that he had previously purchased
CaseWorks, Inc.
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1 to us.
2
Q. Were those -did you ever put those
3 requests in writing?
4
A I suspect that we did, but I don't
5 remember.
6
0 . Is there a reason why you wouldn't have put
7 them in writing?
8
A Well, just because, you know, we're talking
9 by phone or- excuse me -· in the other office. You
10 know, I saw hlm most days for a long period of time.
11
a. Now-12
A I tend not to send a-mails to people who I
13 communicate with verbally so14
Q. Did you have a meeting in Raieigll in July
15 of 2014 w~h Dr. Rossi and Henry Johnson?
16
A I know that we had e meeting in Raleigh
17 with - when he brought Henry Johnson to a restaurant,
18 bull don't remember the date.
19
Q. Who was present at that meeting?
20
A. J.T. wa' there. I was there. And'ea.,
21 Johnson. I don't know who else was there rrom our
22 side. I can't remember.
23
a. And what was the purpose of that meeting?
24
A. He wa:s Introducing us to the pre:sidenl of
25 the John~on Mallhey :sub:sidiory.
Page 173

products from Johnsen Mallhcy. I lo sald Johnson Matlhcy
2 wes going 10 be operctlng the plant.
3
Q. Okay. And who el~e wa:~ present when he
4 ma~ those statements?
5
A. I don't remember which conver.setion end who
6 was presont at which convereatfon but 7
Q. Lot'' go to the8
A. He said Johnson Matthey would -- after the
9 plant had operated for a brief period of tlme and they
10 were sure that it was working and everyth111g was
11 effective, that Johnson Matthey wanted to announce !hal
12 they wore !he cu~tomer.
13
Q . And let's go back to the meeting wllh Henry
14 Johnson. You said It was held In a restaurant In
15 Raleigh?
16
A. Yes.
17
Q . And there was J.T. Vaughn, yourself, Dr.
18 Rossi and Henry Johnson, right?
. 19
A. Yes. I'm not sure if anybody else was
20 there.
21
Q . And what was sald at that meeting?
A. It was a formalistic kind of a meeting to
22
23 introduce the customer and to talk about, you know, the
2-4 clrcum~t11rcc~ of bringing the pf11nt down to Miami.
25 And, you know, we wonted to build e - have some
1
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1 communication with who was going to be using this thing
2 and try to get some loci lor it.
3
You know, w!Uust wanted to call Johnson
4 Matthey and talk to them. We wanted to go meet with
5 Johnson Matthey. You know, those were all our Initial
6 - t don't remember the chronology here 30 I :~ay
7 •;rmal," but those were recommendations that we were
8 making. And so I suspect that what happened is Andrea
9 sa'd , •well, I'll just bring the president of Johnson
10 Matthey, you know, to lhis subsidiary to meet with
11 you ."
12
Q. And what happened at that meeUng?
13
A. we had lunch. It was- it was kind of
14 awkwsrd. It - you know, It wes - he didn't seom like
15 a Johnson Matthey kind or guy. Not that I know what
16 thai Is necessanly. But, you know. somebody who's an
17 induslrlal factllty operator kind of person. 1m
18 trying to remember When 11 came up that we pJt two and
19 two together and figured out that he was ROSSI'S
20 lawyer. And so that was weird.
21
Again, I'm kind or mixing together
22 dlrrerent conversations and What we tall<eo about at
23 which time. Bul l do remember a conversation where we
24 were sa)ing, yrN know, why would a lawyer b~: doing
25 this. And either Rossi or Johnson was saying, "Well,

Pa9e 175

1 you know, they needed to set up a subsidiary for this
~ose. This is a special proJect. Theyre going to
3 move some or their jlioduction from somewhere else in
4 Miami or somewhere nearb over there to produce - !o
5 run this plant, to produce in this planl"
6
They wonted it to be o separate :~ubsidlary.
7 They didn't want their name on it. They wanted it to
8 be, you know, registered by some attorney. And so, you
9 know, here's an attorney. Rossi knew this attorney. I
10 don't know what tho connection was to this attorney.
11 So he was going to do rt.
12
But I remember saying, 'So you're going 13 you know,This is what you're goin to do or you're
14 going to v.ork with this or _you're- you know, so
15 you're going to run this operation' or something like
16th at. He said, "Yeah, I'm going to run the operation.•

17
a. Old they tell you what products they were
18 going to be producing?
19
A. No, they wouldn't.
Q, Old they tell you What they were go1ng to
21 do with the steam?
22
A. Hm?
23
Q. Old they tell you how thuy wore going to

20

24 moo:~u~ lho :tloam?

25

A.

Well, they said they were going to produce
Page 177

Page176

MR. BELL. I just want to make sure
J she gets your ••
4
THE WITNESS: Okay. They didn't ten
5 us what products they were going to produce, and they
6 didn't tell us specifically wha t y were ggin to do
7 with the steam exceQt to use it in oducing their
8 product:~. Thoy ocid they wore going to movo products
9 from another plant into this plart.
10 (BY MR CHAIKEN)
11
Q And did they tell you where that plant was
12 located?
A. I recall that they soid it was 10 or
13
14 somewhere around Miami, but I can't say that for sure.
15
Q . And did you do any due diligence into Henry
16 Johnson at that lime?
17
A. Yes. I mean, somewhere in there we figured
18 out this is a lawyer and, you know. we figured out this
19 was Rossi's lawyer. So at some point we figured that
20 out. That's why we were kind of surprised.
21
Q. Artd ••
22
A. How this guy was going to go do this or
23 this guy is going to run this thing or -it must be an
24 important operation. tHe must really be :a believer. He
25 must really think this is going to be great.
2

CaseWorks, Inc.

And did they tell you they were forming a
2 new company ror the purposes of doing it?
3
A. Yes.
4
Q . And did th~:y tell you who the orncers and
5 directors of that company were going to be?
6
A. I don't remember thai. Well, Henry
7 Johnson.
8
Q. And they told you that they were 90ing to
9 be opening up a new facility In 10
A Yes.
11
0. Was there any reason why you were prevented
12 from calling Johnson and Matthey direcUy to confirm
13 any of this?
14
A Rossi made us promise we wouldn't do that.
15 He said, "Please don't do that. Then they won't use
16 it. They'll be scared. They'll come out as soon as
17 it's run for 90 days. Everything is going great and
18 they'll come out. You know, they'll be proud to be
19 associated w~h it at that point. Right now they don't
20 want that to happen."
21
In fact, we knew people in England who knew
22 people at Johnson Matthey, and nwould have been very
23 easy to simply- you know, 1was thinking, well, ret
24 me call them up. And he said, "No, no. You can't do
25 thet. It'll- you know, they'll got spooked o e:i
1

1-

Q.
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1 don't want any publicity until they know that
2 everything is working great.•
3
Q. Based on your prior due diligences into Dr.
4 Rossi and based on what you had leamed about Henry
5 Johnson, didn't this ali start to put red flags up and
6 say, hey, maybe this isn't legit? We need to start
7 doing more due dirlgence?
8
A. Well, our loss of confidence in the
9 technology and In Rossi was kind of a continuous slide.
10 So, you know, we tend to be hopeful andl optimistic
11 people. Being in the businesses that we're in you need
12 to be maybe a little bit slower to be suspicious than
13 we should be. Certainly this was not- it didn't feel
14 as good as it should have.
15
a. But here you are in June-July 2014. You're
16 unable to replicate. You had doubts at the start this
17 might be a traud. Dr. Rossi shows up with hts attorney
18 as a so-called customer for Johnson Matthey. And who
19 is Johnson Mallhey, by the way?
20
A. It's a large British, I think,
21 headquartered company that makes- oh, products22 industrial supply prodiJcts mostly for the medical or
23 high-tech industry. Very sophisticated company.
25

lslt pub~cly lradod?
A. I'm 90 percent sure it is. I'm not sure.

1

A. So we absolutely believed that somebody

24

Page179

1 I believe so.
2
Q. So you've got ali that going on, and you're
3 about to ship a piece of equipment they had paid $1.5
4 million for and you're no~ going to check to see IF, In
5 fact, Johnson MaHhey has anything to do with II?
6
MR. BELL: Objection to form.
7 (BY MR. CHAIKEN)
8
Q. I mean, I understand the thinking Jn that.
9
MR. BELL: Objection to form.
10
THE WITNESS: Are you saying that we
11 should have been worried about the value of the plant
12 and losing access to the value of this plant? I mean,
13 we weren't getting value from the plant as it was so we
14 didn't care about thai at that point.
15 (BY MR. CHAIKEN)
16
a. So it really wasn't-- this was, "Hey, we

17 just want to see It work. We don't really cara about
18 the logistics of It"?

19

A Well, we absollltety MR. BELL: objection to form.
20
21
THE WITNESS: So we absolutely
22 believed that someone associated with Johnson Matthey
23 was produclnl! products on the other side of that wall.
24 (BY MR. CHAIKEN)

Q.

25

a.

rm sorry. Say that one more time.

Page 180
2 associated w th Johnsor1 Matthey was producing sometning

3 on the other side of that wall.
4
Q. But you didn't do any due dlflgence to

5 connrm that?
6
MR. BELL: Objecllon to form.
7
THE WITNESS: We talked to -we
8 talked to a lawyer- a licemed la~o~oyer- in Florida.
9 I mean, somebody who's presumably not a scam artist who
10 said. "I'm the president of this company. We're going
11 to use this steam. We're going to make products from
12 it.' I mean, sure. it wasn't comfortln_g I wish that
13 it had been somebody who was coming that had a British
14 accent and worked tor 20 years at Johnson lvlaHhey. I
15 would have felt much better. But It also was credib'e
16 thai a company Jlke Johnson Matthey would have been
17 worried about being assocrated With this technology.
16 (BY MR. CHfl.IKEN)
19
Q. But was it credible lo think that Johnson
20 Matthey was going to be associated with Dr. Rossi's
21 personal attorney, and his personal attome was going

22 to be the CEO ot that subsidiary?
23
A. Well, you could Imagine24
MR. BELL: Objection to form.
25
THE WITNESS: I mean, It the goal of
CaseWorks, Inc.
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1 Johnson Matthey was to stay com lately behind the
2 scenes or Incognito relative to this, that would be a
3 good way ~o do it
4 {BY MR. CHAIKEN)
5
a. Did you ask Henry Johnson what his

6 experience was in manufacturing?
7
A. Yeah, we did. We said, "Have you evor run
8 a plant or have you ever done anything Ilk& this • He
9 said, "No. It's a new thing for me.' We assumed that
10 lhe operational requ:rements or managing this operation
11 - this lacmty. you know. for him would not call for
12 a lot of technical expertise. And that was obvious.
13 We figured that there would be technical people running
14 this thing.
15
Isn't it true lhat Dr. Rossi told you thal
16 he was going to be running this plant?
17
A No.
18
a. He never did?
19
A I don't remember that.
20
(Whereupon Exhibit 27 was marked for
21 identifiCation as of this date.)
22
I'll show you what's been marked as
23 Exhibit 27. Exhibit 27 has been bales stamped
24 IH-12026. It's an e-mail from Andrea Rossi to you and
25 J.T. vaughn and other persons dated June 10th, 2014.

a.

a.
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1
It stales, "I have completed the
2 organization of my plan to put the one megawatt in
3 operation. I confirm alii already said: We have a
4 customer who pays $1,000 a day to rent the one megawatt
5 plant, put it in his factory in Miami, produce
6 catalyzers that he sells; I will direct the operation
7 of the plant for the first year, the contract will be
8 for three years, renewable." Did you ever have any
9 conversation with Dr. Rossi about that?
A. I believe we generally did, but this is
10
11 consistent with what I just said. I think they're
12 questioning that he was not going to operate the
13 customer's facility.
Q. You didn't take this sentence to mean that
14
15 he was going to direct the operation of the customer's
16 facility?
17
A. Well, he's going to rent the one megawatt
18 plant, put It in the factory in Miami - the factory in
19 Miami -- "produce catalyzers that he sells: I will
20 direct the operation of the plant" - the one megawatt
21 plant in my mind- "for the year." And then every day
22 or whenever, Rossi would report either to us or via the
23 blogs that he was working hard in the container -- I
24 mean, running the steam plant.
But couldn't have you read it a different
25

a.

1 way meaning he was going to be operating at the

2 customer's plants given the fact that he uses the3 the contract will be for three years renewable?
4 Doesn't that suggest to you that he's talking about the
5 customer's plant and not the one megawatt plant?
6
A. No.
7
MR. BELL: Objection to form.
8 (BY MR. CHAIKEN)
9
Q. Because why would you need a three-year
10 renewable contract for the one megawatt plant?
11
A. Well12
MR. BELL: Objection to form.
13
THE WITNESS: Because we were MR. BELL; This is referencing the
14
15 contract. Why don't you show him the contract instead
16 of this. This is not the contract.
17

19 (BY MR. CHAIKEN)
20
Q. So you can answer my question.
21
A. Well, I remember that Rossi told us that
22 they would rent the plant for more than one year. And
23 so we actually thought we would be getting paid
24 whatever that is - $26.5,000 a year for- I thought it
25 was two years. Maybe it was three years. But that it

Page 184

1 was a longer term contract than that.
2
So I think this says that it was a - it's
3 a renewable plant. The contract will be tor three
4 years to run the steam plant. I mean, to buy steam
5 from us.
6
Q. Did you ever have a conversation with him
7 after sending this e~mail regarding this e-mail?
8
A. 1 don't remember.
9
Q. So who negotiated the- and you're
10 familiar with a document called the Term Sheet?
11
A. Yes.
12
Q. Who negotiated that term sheet with J.M.
13 Products?
14
A. Rossi.
15
Q . Who on the Industrial Heat side?
16
A. 1 don't remember.
17
Q. Who represented Leonardo in those
18 negotiations?
A. 1 don't remember.
19
20
Q. Do you know who represented J.M. Product~
21 in those negotiations?
22
A. No, 1 don't remember.
23
Q. Do you know if it was Dr. Rossi who did?
24
A. 1 don't know. I don't remember that.
25
Q. Did your- I say "your," did Industrial
CaseWorks, Inc.

MR. CHAIKEN: Because I don't think he

18 was referring to a term sheet.
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1 Heat's attorneys review the term sheet before it was
2 executed?
3
A. I don't remember much about that term
4 sheet. Maybe it I looked at it I could get a feel for
5 it.
6
Q. Your wish is granted. Here's the term
7 sheet.
8
(Whereupon Exhibit 28 was marked tor
9 identification as of this date.)
10
Q . Exhibit 28 has been marked, and that is the
11termsheet. lt'sstampediH-11496through11497. Does
12 this refresh your recollection as to whether or not
13 your attorneys -- IH's attorneys reviewed this prior to
14 it being executed?
15
A. I don't remember whether they did or not.
161 would assume that they did, but I don't know that
17 they did.
18
Q. Does the word or name Johnson Matthey
19 appear anywhere in this contract?
20
A. J.M.C. J.M. Chemical Products, Inc. And
21 then later, J.M.C.
22
Q. But that doesn't say "Johnson Matthey,"
23 does it?
24
A. Right. This was a separate subsidiary of
25 Johnson Matthey.
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a.
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1 that has the name Johnson Mat1hey in it that - that

And-

A. We were told.
Q. Wes that4
A. And I believe, in fact - I think we looked
5 at this. 1beleve that there's a Johnson Matthey
6 Chemcal Products, Inc. I think that there actually is
7 a coiT'pany called that. So it was a logical name.
8 That's a recollection.
9
Old you --do you have anything in writing
10 that you asked, whether it be J.M. Chemical Products,
11 Inc.• or Or. Rossi or Henry Johnson. where they stated
12 specifically, "We represent that J.M. Chemical
13 Products, Inc., Is In fact, the subsidiary of Johnson
14 Matthey"?
15
A, I don't remember that specifically. And
16 whether it was subsidie!)' or afflhate or part of the
17 group or some of the language, clearty they represented
181hat.
19
Q. In writing?
20
A. 1 don't know. We would have to search.
21
Q. If it wasn't produced In discovery In this
22 case would you agree that lt doesn't exist?
23
MR. BELL; In writing.
24
THE WITNESS: So is there nothing25 Is there nothing- I don't know that there Is nothing

3

a.

2 was produced in discovery.
3 (BY MR. CHAIKEN)
4
Did you ever receive anything in writing
5 from Dr. Rossi where he said specifically that he was

a.

6 purchasing pr oducts from Johnson Maltthey?
7
A. I don't remember that.
8
Q. In the course of this case defendants have
9 prod uced over 65,000 pages of documents. I haven't
10 s e en one which says specifically a n ything to lhe effect
11 of J.M. Chemical Products, Inc., is a subsidiary or

12 affiliate of Johnson Matthey.

Is

it your contention

13 that such a written document exists?

14
A. I know - I don't know Whether such a
15 written document e xists.
16
0. Okay. If it did exist it would have been
17 produced, correct?
18
A. I would assume that it would have.
19
Q. Okay. Now, you mentioned that pursuantto
20 this agreement, Industrial Heat would h av e been
21 entllled to $365,000 per year, correct?
2.2
23

A. Yes.
Q.

Did Industrial Heat ever seek to collect

24 that mone ?
25
A. Arter lhe plant got I! -- no, we did not.

Pase 188

1 After the lant got installed in Florida and we saw
2 that Rossi had removed all ol the Instrumentation and

3 the monitorin ecce~s that we had, dnd a~ we reali.£ed
4 that he was restrict ng acces3 to it so it was not
5 o1n to be a fully transparent bona fide test, at that
6 Q._Otnt we became very sus icious.
7
Wo rcolizod that twos ·- something bod
8 was going on down there. And we don't want to get
9 thrown In jail for particlpat•ng in some krnd of fraud
10 so we said we don't want to receive payment from thei'T'
11
0 . What measurement equipment did you12
A. I don't know the details of It, but we had
13 put on access ports on places where Instruments could
14 be put so that we could put our own instruments on it
15 and cut ~ all off.
16
Q . Wno- who knows more about that than you?
17
A. T. Barker knows about it.
18
0. Anybody e lse?
19
A . Barry probab'ly knows something about il
20
Q . Did you ever Inform Dr. Rossi and said,
21 "Hey, why are you removing all this measuring
22 equipment"?
23
A. We did talk about that.
24
Q . You talked about It Did you ever send him
25 an e-mail and say, "Hey, why are you moving all this
CaseWorks, Inc.
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1 stuff'?

2
A. I don't remember sending an e-mail. I
3 1emembertalking directly about it.
4
Q . Was there -- did you ever g ive an
5 instruction to - whelhor It be T. Barker Dameron or
6 Berry West whero you told him, "Hey, you know, donoe
7 carefully around Dr. Rossi. Don't say anything that
8 might upset him. Don't tell him if you think something
9 is wrong with the plant"? Anything of that - anything
10 of that nature?
11
A Well. we definitely - I definitely don't
12 remember saying don't tell if there's something wrong
13 with the plant I mean, I don't know the definition of
14 "wrong with the plant.• But they knew that they needed
15 to be careful in their communication with RoSSi
16 generally because he was so volatile and he would get
17 very angry at them. So if they-- if they asked
18 questions or if they tried to get lnformatlon1, you
19 know, they knew that Rossi was likely to get very
20 angry.
21
a. l et me ask It a different way. Did you
22 ever give any instruction toT. Barker Dameron as to
23 what topics of conversation he should not have with Dr.
24 Rossi?
25
A. 1don't remember but could have.
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Q. What about Barry West?
2
A. I don't remember but maybe.
Q. Now, you would agree with me that this term
3
4 sheet provides for a test of the one megawal1 plant,
5 right?
6
MR. BELL: Objection to form.
7
THE WITNESS: For selling steam from
8 the one megawatt plant.
9 (BY MR. CHAIKEN)
10
Q. Got it. For selling steam.
11
THE VIDEOGRAPHER: You have seven
12 minutes left.
13
MR. CHAIKEN: Okay.
14 (BY MR. CHAIKEN)
15
Q. I'll show you what's been marked as
16 Exhibit 29.
17
(Whereupon Exhibit 29 was marked for
18 identification as of this date.)
19
Q. Exhibit 29 has been bates stamped 80561
20 through 80567. The very first e-mail at the top of the
21 page is an e-mail from you to Joe Pike and Daniel Pike.
22
A. Um-hm.
Q. Do you recall sending that e-mail?
23
24
A. I don't-- I mean, it looks like I did. I
25 don't recall specifically sending it.
1

I--
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1 customer. That's the distinction.
2 (BY MR. CHAIKEN)
a. Got lt.
3
4
A. They were important issues to us.
5
a. Maybe I didn't -- I'm sorry If I
6 misunderstood. It seems to me that this e-mail states
7 the nature of the customer Is not a core issue to you.
8 Am I wrong? Maybe I just missed it.
9
A. So I would have to read more of it.
10
Q. Yeah.
11
A. But I believe that he must have written
12 something to somebody in China saying Industrial Heat
13 Is producing, you know, a megawatt or steam or lots of
14 steam for, you know, a great customer or something like
15 -I don't know.
16
Let's say if he had said that, I would have
17 said, well, I don't know. I don't know how much we're
18 producing. We can't definitively represent this yet.
19 And I don't know the nature of the customer. Now,
20 maybe they said something about the nature of the
21 customer that it's a big industrial company or it's a
22 - you know, they're making wonderful products or- I
23 don't know what II said.
24
But, you know. I was saying I don't want to
25 do anything dishonest. I don't want to overrepresent
CaseWorks, Inc.

Page 191

1
a. This exhibit is an e-mail chain
2 approximately March 23rd, 2015.
3
A. Um-hm.
4
Q. And you're responding to- you' re having
5 some conversations about what's going on in the plant.
6 In fact, this very first page you slate on March 23rd
7 at 9:54 a.m., "I'm torn about calling it a commercial
8 customer or about representing the output at this time.
9 We only have Rossi's words so far."
And then at the top in response to an
10
11 e--mail from Joe Pike you state, "My lack of clarity is
12 just around 1) precisely how much. We cannot
13 definitively represent this yet." Referring to the
14 steam. "And 2) what is the nature of the customer."
15 And then you state, "But these are picky nuances, not
16 related to the core issue."
17
A. Yes.
18
Q. The nature of the customer in March of 2015
19 was not a core issue, was it?
20
MR. BELL: Objection to form.
21
THE WITNESS: Well, the nature of the
22 customer and the measurement of the steam were core
23 issues for us in deciding how the technology worked.
24 They were not core issues around the qu:estion of
25 whether it was producing any steam for some kind of

1 anything, you know. But, again, I would have to look
2 at the e-mail and see what it was exactly he said.
3
Q. Do you want to take a look and do that?
4
A. Yeah. Let me take a look at it. Where
5 does he refer to the customer?
Q. Well, right in this e-mail right below
6
7 yours.
8
A. I know but where - I want to see what it
9 was, that he said that I think I must have objected to.
10
MR. ANNESSER: Pardon me. Whars the
11 number? The bates number for Exhibit 29?
12
MR. CHAIKEN: I'm sorry. 80561
13 through 80567.
14
MR. ANN ESSER: 05612?
MR. CHAIKEN: Through 80567.
15
16
MR. ANN ESSER: Thank you.
MR. CHAIKEN: You're welcome.
17
THE WITNESS: Maybe- I don't know.
18
19 There's a sentence in here that says, "Since then we
20 have installed our first beta customer device." A beta
21 device --a beta customer is -- you know, thars a
22 customer that's really using a- I'm trying to think
23 of an example.
24
A beta product Is something that25 it's really kind of ready to go. You know, it's- and
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1 "We've got to have an in-person meeting and talk about
2 this. It's really important." So I said I'm coming
3 down there. And so I flew down there and met him in a
4 restaurant. And actually he brought M'adelana and her
5 mother. And I said, "Andrea, that unit was fueled
6 with a dummy as producing great energy. So unless
7 something else is going on here we've·a got a serious
8 problem with measur.ement." No, no, it's impossible.
9 It can't be. You know, the charge got stolen. You
10 know, somebody came in and took It out.
11
And the way this was built, it was molded
12 into it. I mean, it was totally sealed up. So it was
13 not -· I don't know if you could pull it out and stick
14 something else in there. I said, "Look, I haven't
15 taken it apart, but I know which ones I have and that's
16 the only one that I don't have in my physical
17 possession so, therefore, it's in that unit and so
18 we've got a serious problem."
19
And so he agreed to come up to North
20 Carolina. And he and I together drilled it oul You
21 know, like, drilled into it to see if there was
22 anything in it. Thera· was nothing in it. And he
23 stormed out and, you know, tho Russians came and stole
24 the charge. I mean, you know, who knows. You know, "I
25 know it was charged. It had to have boon charged. How

1 could it not be charged."
2
And so that was just an example of instead
3 of saying, "Wait, a second. Oh, wow. We have an
4 instrumentation error here. We've got a problem. We
5 need to really bore i nto this and try to figure out,
6 you know, what's going on. What's wrong with the way
7 we're measuring." You know, it was just like, you
8 know, we're going to ignore that or kind of carry on
9 notwithstanding that or not use multiple ways of
10 measuring.
So that's an example. I think the tests
11
12 that were done with the professors were not thoroughly
13 really instrumented. As an example,, the one in
14 Switzerland. There was a thermocouple in that device
15 so -but they didn't give the information from the
16 thermocouple to the professors. So the professors were
17 o11ly allowed to put a thermal camera on the device, not
18 to in addition put a •• run a thermocouple on it the
19 whole time.
20
If it had run a thermocouple the whole
21 time, you could have been comparing two things against
22 one another and saying, you know, gee, you know-·
23 which is, do they match up. Does this kind of make
24 good logical sense. You know, why is that You know,
25 why not put 25 thermocouples on it two different·· you
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1 know, multiple ways of measuring It
2
Is It a search for truth or Is It a goal to
3 sort of trick something or to find some way to- It
4 looks like ··looked like It worked but maybe It didn't
5 really work. And sot you know, you look backwards and

1 thought, okay, we're Idiots. I mean, I guess we don't
2 really know about this stuff. It was really over time
3 as the accumulation of all these things we're thinking
4 •• you know, looking backwards In particular like this
5 was so outrageous. But we weren·t catching It then.
6
Q . It there was such a plethora of data like
6 you just see a pattern of this consistently. How about
7 this or Instances like this, why wasn't there a paper
7 running the - you know, running the tractiOn of the
8 trail made to say, "Hey, look, startmg way back when.
8 units and -you know, running the fraction of the
9 units In the Ferrara test You know, what's that
9 you know, we asked for duplicate ways to measure these
10 about. 1 mean, we thought It was all legitimate like,
10 tests and you've denied here; you denied it here: you
11 okay, well, 1guess there's some law that says you
11 denied it here"? Why don't I see that in the documents
12 can't- you know, you can't run an energy device
12 you've provided?
13
A. How INOUid it help us?
13 larger than whatever the size was. But, you know, what
14
Q. II would validate your claim.
14 was that about. I mean, Why -why- why do that.
A. Our claim for our ten million back?
15
15 It's just weird.
16
Q . That, your claim against-· your claim
Q . Did you- did you put any of these issues
16
17 in writing to Dr Rossi saying, "Hey, you're hiding the
17 against or defending against his claim tor the
18 ball. You're not letting us measure with two different
18$89 million.
19
19 devices·? Did you say anything like that in writing?
A. So at that point we don't know. It depends
20
A. I don't remember our communication in
20 on which point it is. But at that point we don't know
21 writing. We talked to him, you know, daily about
21 that the technology never works. And some of these
22 me-asurement, how to measure. He was extremely volatile 22 tests were compelling. You get these professors who
23 and extremely dismissive of anyone challenging anything 23 are really smart guys coming in saying, "Wow, look at
24 about measurement. Just like, no, you're wrong.
24 this. This works." And we're thinking, "Well, damn,
25 maybe it does work."
25 You're an idiot. And early on we believed him. We
CaseWorks. Inc.
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1 Anything like that'?

2

Psge 227

1 wrong.
2

A. The real motivation was to take the

3 technology to China. They might have been interested
4 In or willing to invest in a U.S. company as well. But
5 their primary motivation was to be the partners for
6 developing the technology in China. And we said to
7 them, "We don't know 1if we have a technology that works
8 that we could use in Clillna, but you're wencome to come
9 see il."
10
Q. I'm going to show you what's been marked as
11 Exhibit 38. Exhibit 38 is a copy of lndustliial Heat's
12 --it's a long-tilled document so bear with me.
13 Supplemental·· Suppeement to Defendant Industrial Heat
14 LLC's Amended Responses and Objections to Plaintiff
15 Andrea Rossi's Second Requests for PrOduction- thars
16 the wrong document. I'm sorry. They gave me the wrong
17 document.
18
A. Do you want It back?
a. Yeah. Let me have It back. It's not what
19
20 I meant to hand you. Sorry about that.
21
MR. SELL: No worries.
22 (BY MR. CHAIKEN)
23
Q . They're all the same.
24
A. Hm?
25
Q . I said they're all the same. They're all

MR. BELL: Are you looking for the one

3 that lists the visitors?
4

MR. CHAIKEN; Yeah, exactly. That's

5 okay.

6 (BY MR. CHAIKEN)

7
Q. So you brought Woodford to the facility,
8 and you brought Chinese investors to the facil;ty. Do
9 you remember the time frame?
10
A. No, I don't remember the dates. Sorry.

11
12

a.

Did you MR. BELL: Object to the form of the

13 question.
14 (BY MR. CHAIKEN)
15
Q. Did you ask Dr. Ross! to speak to16 whether it be Woodford or the Chinese investors?
17
A. I'm sure that we would have assuming he was
18 there. I mean, I'm sure he was there. I assume he was
19 for any visits that we made, and I'm sure he would have
20 said, "Hey, tell them what's going on here."

21

Q. And did you ask- do you know who James

22 Bass is?
23
A. Yes.
24
a. Who is James Bass?
25
A. James Bass was the plant manager for the
Page 229
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1 Johnson Matthey plant. J.M. plant.

1 him?

2

a.

Did you ever speak with him?

2

3

A.

Yes.

3 I met him on two separate occasions so I could be

4

Q. Ar;d what did you speak With him about?

5

A. We met him 1n his cap::~ city as the operator

6 of the - of the J.M. pl::~nt.

9

6 at J.M. Products.

a.

7

A. Oh, oh; I'm sorry. We asked hlm1how it was

Sthat time?
9
A. I don't remember.

10 going. You know, how is production. How is the energy
11 supply. How do you feel about this. Is it working
12 well. It was a general conversation that, you know,

13 somebody might have with a plant manager, somebody
14 operating a plant, to try to get Information about, you

15 know, was it a good customer supply relationship, how
16 were they feeling about it. was it operating
17 effectively. He said It was producing lots of steam.
He said their utility bills have been

18

19 reduced compared to what they were before because they

20 weren't haVIng to use so much electric energy and now
21 they were using this energy. He said the form of the
22 steam was great. You know, the temperature or
23 whatever, the nature or it. and productton was goang

24 well.
25

4 blending two conversations together. Although, I think
5 they were tho same. But it was in the conference room

a.

Okay. I undersland you met him In that
8 capacity, but what did you speak to him about?

7

A. I don't remember the dates. And I believe

Q.

When did you have that conversation with

CaseWorks, Inc.

Do you know if it was February 2015? After

10
a. Do you know if he was by himself or was he
11 with other people?
12
A. Well. we had - we had visitors so, I mean,
13 it was In a conference room with visitors. So I don't

14 know- I don't remember meeting him alone, for
15example.
16
Q. Do you know if Dr. Rossi was present when
17 that conversation took place?
18
A. Yes, yes: he was there.
19
Q. Did James Bass speak to any of the people
20 •·• visitors that Industrial Heal brought?
21
A. Well, they were there in the room.
22
MR. BELL: I'm sorry. 1 lost focus.
23 What was the question, please?
24
(Requested portion was read.)
25
THE WITNESS: When I saw James Bass I
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1

A.

I haven't seen the tax return, and I don't

Page 247

1 not, and I don't believe that others of us have made

2 have anything clearly documented that says he didn't
3 pay taxes except my recollection that he said that.
4
a. "He" being someone from Ampenergo?

2 such a computation.
3
MR. CHAIKEN: Anybody just join the
4 call?

5

5

A.

Well, Andrea.

6
a. Andrea told you directly that he didn't pay
7 his taxes?
8
A. He said either he didn't pay the taxes or

MR. ARAN: Fernando here. I'm still

6 here,. I'm not sure 7
MR. CHAIKEN: We're going to keep
8 going. Somebody just join now?
9
MR. ANNESSER: This is John. I got

9 he wasn't going to owe the taxes. And I couldn't
10 figure out how that could be the case because it was a

10 disconnected.

11 U.S. company.
12
Q . And how, In fact, has IH oriPH been harmed

11
MR. CHAIKEN: Okay. Thanks for
12 announcing yourself.

13 as a result?

13 (BY MR. CHAIKEN)
14
Q . Back- back to my questions. I forgot to

14

A. Well, our credibility is, unfortunately,
15 tied to Rossi's credibility. And so if Rossi has legal
16 problems or credibility problems associated with

17 compliance then it affects us.
18

Q.

But sitting here today you don't know if

15 ask Mr. Darden with respect to the third category,
16 "Failing to inform or consult with Industrial Heat and
17 IPH on the existence of certain patent applicatlons."
18 How has- or let me ask it this way. Has IP- IH or

19 that's true or not?

19 IPH computed how it's- what its actual damages are as

20

I don't know if- if it has been

20

21 manifested at this point. I don't know.
22
Q . And have you done anything to count- to

21

A.

a result of that allegation?

23 compute what your actual damages are as a result of any

A. I don't believe that we've computed that.
22 We know how much money we've spent pursuing this
23 technology. If it jeopa!l'dized that then certainly it

24 failure to pay taxes?
25
A. I don't believe that any of us-- I have

25

24 would be the value of the money that we spent.
Q. Okay. There's one last paragraph there.
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1 One last allegation. It states, "Falling to keep the
2 original Leonardo entity active.• Have you made any

3 attempts to compute what your damages are as a result
4 of that failure?
5
A. I don't believe so. I'm not aware of that.
6
a. And in response to all of these allegations
7 contained in this fourth defense -when I say •you· t
8 know I'm talking to Tom Darden, but you as an officer
9 or director or the company, do you know If IH or IPH
10 has computed damages for any of these items?
11
A. I'm not aware that the companies have
12 computed damages for those other than knowing how much
13 money we spent on It and the possible jeopardy of that.
14
a. Okay. Did you during the course or the
15 tests in 2015 that was taking place In Florida, did you
16 receive copies of reports from Fabio Penon?
17
A. Yes. I did.
18
a. And did you review them?
19
A. I did.
20
Q . And did you send them to Joe Murray?
21
A. I believe that I sent them around to people
22 Inside Industrial Heat. I assume I sent them to Joe.
a. And did anybody ever respond to either
23
24 Pe1110n or Or. Rossi and say that thoy thought tho
25 results were not valid?
CaseWorks, Inc.
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1

A. I don't remember the specific conversations
2 that we had about that.

3
Q . Well, I wasn't asking about a conversation.
4 I was asking about -5
A. I'm sorry. I don't know.
6
a. Okay.
7
A. I don't remember.
8
a. Is there a reason you wouldn't have said-9 sent an e-mail or report and said, "Hey, look, these
10 are the problems with the report"?
11
A. If it was so bad that we felt that ~t was
12 just completely unprofessional and not remediable, we

13 might have just said never mind.
14
Q. Okay. Did you end up paying Penon for his
15 time?

16
17
18

A.

We did end up paying Penon for his time.
And why did you?
A. Well, we didn't know if we might have
19 agreed to pay Penon for his time, and so we didn't want
20 to not pay Penon if we had told him that we would.
21
Q. Do you think he honored the contract - the

a.

22 agreement?
23
A. No.
24
Q. And how did he not honor it?
25
A. I don't think he complied with the testing
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1
Q. Not before that one.
2
A. I believe that I met him before tlhat with
3 some Chinese visitors.
4
Q. Okay. And it we - if we look at the
5 listing, I believe, only by reading the names, that
6 perhaps the first time that any one of the Chinese
7 defendants visited would have been March 27th, 2015?
A. I see that. Wait a second. March 27th. I
8
9 see that.
10
Q. Would that refresh your recollection?

11

A. Well, it would mean that I could not have
12 met him with the Chinese before the visit when we met
13 him with Paul Lamacraft. So, yes, that would refresh
14 my !recollection. Are we saying the15
Q . February 9th, 2015, would I be correct in
16 stating that the plant had not commenced operations
17 yet? The testing phase yet?
A. I don't remember the dates but let's say
18
19 that's the case.
20
Q . So if that's the case, Mr. Bass at that
21 point in time could not have been making any
22 representations to you concerning the performance or
23 the power, If you will, being produced by the plant,
24 correct?
25
A. I understand what you're saying. If the
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1 plant was not running 'then he could not have been
2 representing that.
3
Q. So now if you could take a second, I read
4 through the rest of the visit and in none of those
5 visits was it indicated that you, Mr. Vaughn or anyone
6 else met with Mr. Bass.
7
A. I see that.
Q. So that's -based on your rec,ollection
8
9 you're telling me that this is probably inaccurate then
10 that you met with him on more than that occasion?
11
A. I remember him talking about the
12 performance of the plant.
13
Q. Okay. And if I could ask you when you met
14 and he talked about the performance of the plant, who
15 else, was with him?
16
A. Well, I'm not remembering the different
17 trips. So I thought I met with him with some of the
18 Chinese visitors. So I'm- but I'm not remembering
19 the details of who was in the room at the lime.
20
Q. And could it be fair for me to state that
21 by the time those Chinese visitors went to the plant in
22 Doral the -- by then the plant was operational?
23
A. I believe that that's the case. I believe
24 that's the case.
25
Q. The plant was producing?
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1
A. Yeah, I believe that's the case. But Jet
2 me -- let me note something that in August there was
3 another visit when Paul Lamacraft came and so perhaps
4 we met with him at that point. I don't know. I don't
5 know whether it was the second trip with Paul Lamacraft
6 that we met with him again or whether it was one of the
7 Chinese trips.
Q. But you do recall meeting with him when the
8
9 Chinese folks were at Doral?
A. I don't want to make such a definitive
10
11 statement as that. So I thought that I remembered
12 meeting with him with the Chinese visitors, but perhaps
13 I met him twice with Lamacraft.
14
Q. Okay. And if that were the case then we
15 would follow the dates here that would have been then
16 in August of 2015?
17
A. That's when we apparently came with Paul
18 Lamacraft, yes.
Q . And by then the test that was being
19
20 performed on the one megawatt plant was well underway,
21 correct?
A. That would be correct.
22
23
Q. Now, did Mr. Bass have an obligation to you
24- and by that I mean you or IH or IPH - to present
25 you with reports of data concerning measurements of the
CaseWorks, Inc.
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1 COP of the one megawatt plant?
2
A. I seem to recall that they did.
Q. When you say "they," was it Mr. Bass that
3
4 was sending you a report?
5
A Well, Bass or J.M. I have it in my mind.
6 I'm trying to remember something that-- where they had
7 committed to do that. I can't remember, but I seem to
8 recall that.
Q. Does the term sheet permit J.M. Products or
9
10 any of its employees to provide IH with any data at
11 all?
12
A. Can we get it out and Jet me take a look at
13 it because this is- I'm making these comments
14 from memory.
15
Q. Could you please.
A. Sure. We're looking.
16
MR. BELL: I'm putting in front of
17
18 Mr. Darden what was previously marked as Exhibit 28.
19
(Witness peruses document.)
THE WITNESS: Well, I see here on the
20
21 second page 19, ''J.M.C. will keep records of the
22 operation of the one megawatt plant as reasonably
23 requested by Leonardo or IH and will provide copies of
24 such records to Leonardo and IH upon request."
25 (BY IMR. ARAN)
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1

2 having made such a request of J.M. Products?

3

Pago 295

1
Q. Okay. And then did you ever send them the
2 nvolce to collect on the supposed debt or payment?

Q. Okay. Do you have any recollection of ever

A. I don't remember doing that, but we would

3

4 like 't o see them.
5
0. Well, was a request made?
6
A. I don't remember. I'm sure that we said to
7 them, "How is it going. How much are you gelling. How

8 Is the output.•

A.

I believe that we never sent one. I

4 believe that we made a decislon early on that we were
5 worried about whether the - the - there was some type
6 of a fraud going on and we didn't want to be
7 participating In it, that it would be used to
8 communicate to the outside world. But I don't remember

10 In stating you did not make any formal request of J.M.

9 the timing of when we came to that conduslon.
10
a. And that would be ~ectflc •• do you recall

11 to keep lrack of any particular type of measurement,
12 correct?
13
MR. BELL: Objection to form.
14
THE WITNESS: Well, except via the
15 term sheet where we assumed that they were and the fact
16 thal they were sending us bills. Other than that, rm
17 not aware of one.

11 that it was Mr. Bass that did that or was that under
12 somebody el:se':.~ signal\lre?
13
A. I don't remember. I thought 1t may have
14 been from Henry Johnson.
15
a. Okay. If 1would tell you that it was
16 lien ry Johnson do you hove any reason to bel.eve it was?
17
A. No. In fad, that was my- thai's what

18 (BY MR. ARAN)

18 kind of popped Into my brain.
19
0. So my question Is really precise. Old

g

Q. Okay. But you did not make -am I correct

19
Q. So you're aware orthem sending yoJ an
20 Invoice. Let me backtracJ(. What you·re aware Is that
21 they sent you a Jetter saying, "Please Invoice me
22 because the one megawalt plant this monlh produced X

21 I mean you or IH In wrlllng- any type or data
22 concerning performance o r the one megawall plant?

23 arnount or COP"?

23

A. I don't remember exactly what they
25 communicated but something like that.

24 him ebout that.

24

20 Mr. Bass communicate to you In writing •• and to •you"

25

A.
Q.

I don't remember getting any writing from

Now, what you do recall is being 1n Ooral
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1 w1th other persons. II could have been Mr. Lamacraft
2 or it could have been both him and another occasion,
3 both from China, and having o conversation generally
4 saying, 'Hey, how is it going.• And he's saying,
5 "Yeah. We're comfortable with the performance. We're
6 comfortable with the.Power. We're getting -we're
7 comfortable with the steam' or receiving words to that
8 effect; a'TI I correct?
9
MR. BELL: Objection to form.
10
THE WITNESS: II is correct that we 11 that I remember e meet1ng where he said those things.
12 Things similar to that.
13 (BY MR. ARAN)
14
Q. And I'm trying to characterize what I heard
15 before. If you think that! didn't characterize your
16 testimony before please let me know how.
17
A. I think you're18
MR. BELL: Objection to form.
19 (BY MR. ARAN)
20
Q . Okay. So did I characterize it more or
21 less correctly?
22
A. I believe so.
23
a. Okay. And this is well after the plant has
24 been transferred to Doral and became operational?
25
A . 1believe so.
CaseWorks, Inc.

1
Q. Okay. I'll try to be brief because I know
2 the other counsel needs to ask his questions. If I
3 could direct you to the Fourth Amended Answer to the
4 Pleadings. And that would be Exhibit 38.

5
A. Yep, yep.
6
Q. And then if you could find page 62.
A. I have turned to 62.
7
8
Q. Thank you. I'm going to ask you to focus
9 on Count IV and initially paragraph 140.
10

A.

Yeah.

11
Q . It indicates that, "As described in greater
12 detail above" - meaning the other preceding paragraph
13-- "Rossi, Leonardo, Johnson JMP, Fabiani, USQL, and

14 Bass were engaged in a common scheme," correct?
15
A. Yes.
16
Q. So under this Count IV, Industrial Heat and
17 IPH are suing Mr. Bass, correct?
18
A. Correct.
19
Q. Now, I'm going to ask you to direct your
20 attention now to paragraph 141 .
A . Yes.
21
22
Q. And it indicates, "The first part of the
23 scheme was to manipulate Counter-Plaintiffs into
24 allowing the plant to be sent from the l'ndustrial Heal
25 facilities in North carolina to Florida," correct?

www.caseworksonline.com
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1
2

A. Yes.
Q. What, if anything, did Mr. Bass do to
3 man ipulate the plant being brought to Florida from
4 North Carolina?
5
A. Well, if he was part of setting up a
6 fraudulent company, that was part of the scheme or the
7 deception to try to trick us into sending the machine
8 down there thinking that it was a credible entity, then
9 that would have been his role.
Q . Well, what proof do you have that Mr. Bass
10
11 was involved in setting up this company or doing any of
12 the acts that you've just testified to?
13
A . I believe that he helped in building the
14 heat radiator or heat transfer system on the other side
15 of the wall. And I believe that he represented to us
16 that there was a manufacturing plant there and that it
17 was operating nicely.
18
Q. But did that happen prior to you making the
19 decision to bring the plant to North Carolina?
20
A. I don't know the chronology of when he came
21 to be involved.
22
Q. But we do know that he -- you and him had
23 not met until after the decision had been made to bring
24 the plant to Florida?
25
A . That is correct.

So how then could he have been involved in
2 manipulating you to do so if he was not in the picture
3 at all?
A. I don't know when he came to be part-· in
4
5 the picture.
6
Q. So if he came to be part of the picture
7 a fter the decision had been made to transfe r the p lant
8 and the transfer h ad already been entered into, the n
9 would I be correct in stating that he had no part in
10 that first part of the scheme?
11
A. If he came to work there or got involved
12 after we had already made the decision to send the
13 plant to Florida what you said sounds reasonable.
Q . Okay. S o that's a "yes"? He would have
14
15 had no part in the scheme? Now , let me read to you
16 what the second part of the scheme was.
"The second part of the scheme was to
17
18 manipulate the operation of the plant and the
19 measurement of the plant's operations to create the
20 false and deceptive appearance and im pression that the
21 plant was perform ing at astronomical levels. with COP
22 measurements not only we ll in excess of anything
23 achieved by any third party testing of the E-CAT
24 technology, but in fact many multiples higher than
25 anything achieved by any third-party testing." Let me

1 ask you this. What proof do ou have that Mr. Bass
2 provided to you any COP measurements?
A. Well, he was the plant manager. According
3
4 to hi m, he was the P.lant manager who was operating the
5 lant that was receiving the steam. And the plant was
6 putting out --was supposed to hav e been putting out
7 one megawatt of steam. I don't know if he specifically
8 confirmed that he was getting one megawatt of steam,
9 but he said that he was -- had dramatically reduced his
10 power bill and it was ope rating well.
11
So he was P.art of a scheme to make us
12 believe that there was somebody on the other side of
13 the wall manufacturing products and·· and getting a
14 megawatt worth of steam.
Q. But what is alleged to be the second part
15
16 of the scheme is misrepresenting t e output or the
17 measurement of the output of the one megawatt plant.
18
So what evidence do you have of Mr. Bass
19 submitting any informatioQJQ_you indicating that the
20 COP of the one megawatt plant was we ll in excess at an
21 astronomical level of any of these other adjectives
22 that are used to describe it?
A. Well, the COP w as a function of how much
23
24 electricity the facility used versus the production of
25 steam from the Iant. So if the steam -- if the P.lant

1 produced a megawatt worth of steam, then it had a high
2 COP. And so he was the manager of the plant that
3 reported to us that they received a megawatt of steam.
Q. Did Mr. Bass ever report to you that the
4
5 J.M.C. side of plant received one megawatt of steam?
6
A. I don't remember whether he said they
7 received a megawatt of steam. He told us that he was
8 getting the steam that they needed for their facility.
9 It was a one megawatt lant. And we get an invoice
10 from his company saying that they got a megawatt worth
11 of steam. They proposed that we send them an invoice.
Q. Right. Mr. Bass himself did not make that
12
13 representation to you, did he? Did he represent to you
14 COP measurements well in excess of anything achieved by
15 any third-party testing?
16
A. He represented by sayin that the plant was
17 performing spectacularly or consistent with
18 expectations in terms of outP.ut, the amount of steam
19 they were etting. He represented half of the e uation
20 that it was getting enough steam that it must have had
21 that high COP.
Q . Okay. Now, did he report anything to you
22
23 concerning measurements taken of the one megawatt
24 plant? He did not, though, did he?
25

Q.
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1 steam and they were buying one megawatt of steam.
Q. Again, a casual conversation?
2
3
MR. BELL: Objection to form.
4
THE WITNESS: He was sitting at the
5 head of the table as a representative of J.M. Products
6 there to report to us on how things were going.
7 (BY MR. ARAN
Q. Okay. But did he measure and report to you
8
9 the measurement of COP of the one megawatt plant?
10
A. No.
11
MR. BELL: Objection to form.
12
THE WITNESS: He did not report the
13 COP. He reported to us that he was getting the steam.
14 (BY MR. ARAN)
Q . Correct. So the second part of the scheme
15
16 - okay -- is reRo ing false and dece · e imR ssions
17 of the plant by the plant performing at astronomical
18 levels. Mr. Bass never re resented to you that the one
19 megawatt plant was performing at astronomical levels,
20 did he?
21
A. Yes. He did represent that it was
22 performing at astronomical levels because one megawatt
23 of steam comin from that small lant would have been
24 astronomical. In fact, it would have heated up the
25 whole building to such a point that people couldn't
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1 have existed inside the building.
2
Q. Did he ever say he was receiving one
3 megawatt of steam?
A. He said that he was receiving all the steam
4
5 -- he said the plant was performing consistent with
6 their expectations and it was a one megawatt plant.
Q. Well that doesn't mean that he was
7
8 receiving anything in particular, does it? Does it
9 mean that he was receiving one megawatt plant? Do you
10 know how much power he needed to run the other side of
11 the plant?
A. That was the other side of the equation.
12
13 In other words, I'm sa ing that he gave -- he gave us
14 half of the information that would lead us to believe
15 that it had that COP because he was buyin a megawatt
16 worth of steam from us and he said he was getting all
17 the steam he was supposed to be buying.
18
He didn't sa , "Gee, unfortunate! , the

19 P-lant is only P-Utting out 50 kilowatts of steam" or
20 some amount less than one megawatt. He said, "Yeah.
21 Everything is going great. We're getting the steam and
22 our utili~ bills are reduced."
23
Q. So that's the statement he made? "We're
24 receiving the steam and our electricit bills are
25 reduced"?
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1
A. I'm speaking in sort of a -- I'm speaking
2 colloquially or I'm speaking - I'm paraphrasing a
3 conversation. So this is the kind of conversation that
4 manufacturing peo~le would have with one another. If
5 you said to somebody, "How is your business operating?
6 You know, how is your production"? If somebody said,
7 "Things are great. We're operating at capacity. We're
8 getting what we need. We're -- you know the plant is
9 running well" -- if someone were asking you that and
10 they were your suppliers selling you one megawatt worth
11 of energy and you were only getting 100 kilowatts of
12 energy, then you would be saying, ''We're only getting
13 100 -- you know, everything is great except we're only
14 getting 100 kilowatts worth of energy so it's not
151ooking so good."
16
Q. But you never asked and he never did tell
17 you how much he was receiving. So he never represented
18 to you or IH any particular measurement of COP.
19
MR. BELL: Objection to form. I mean,
20 at some point you can't ask the same - you can't ask
21 the same question - you can't ask the same question
22 for an hour.
23
MR. ARAN: Okay. Well, maybe I could
24 but I won't.
25
MR. BELL: True.

1 (BY MR. ARAN)
2
Q. Now, based on this claim under the Florida
3 Deceptive and Unfair Trade Practices Act, do you know
4 what damages monetarily -- what amount, the quantum of
5 damages suffered by IH or IPH as a result of the
6 actions under this count?
7
A. I'm not a w are of that number.
8
Q. And do y ou know if it has been calculated?
9
A. I don't know if someone else has calculated
10 it or not.
11
Q. Okay. At last I'll ask you to refer to
12 paragraph 144, page 63.
13
A. Um-hm, yes.
14
Q. It indicates that based on the scheme
15 various payments were made. And that among these
16 payments were-- and it lists payments to Fabiani,
17 Penon , USQL. Do you see that?
18
A . Yes, lseethat.
19
Q. Travel, equipment, etc.
A. Yes, yes, yes.
20
21
Q. Are these the types of damages that were
22 suffered as a result of the conduct indicated in this
23 particular count ?
24
A . I don't know. I would ha ve to think about
25 it but, you know, we spent a lot. of money working on
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1 Thereupon-2
THE VIDEOGRAPHER: Good morning. We're
3
now on the video record. This is videotape
4
deposition of Henry Johnson in the matter of the
case Andrea Rossi and Leonardo Corporation
5
6
versus Thomas Darden, et a!.
7
Today is f riday, January the 27 of20 17_
&
The time is 10:11 a.m.
9
I0
II

12
13
14

15
16
17
I&
19

Counsel, please state your appearance for
the record and after this the comt reporter
will swear in the witness.
MR. PACE: Chris Pace and Mike Maugans
for the defendants.
MR. LEON DE LA BARRA: Francesco Leon on
behalf of J.M. Products and Henry Jolmson.
MR. CHAIKEN: Brian Chaiken on behalf of
Dr. Rossi and Leonardo Corporation. Dr. Rossi
is in the room as well.
Thereupon--

20
HENRY JOHNSON
21 was called as a witness and having been first duly
22 sworn responded as follows:
23
THE WITNESS: I do.
24
DIRECT EXAMINATION
25 BYMR. PACE:

Page 8

I law firm?
2
A. Right now it's just Henry W. Jolmson.

3
4
5
6
7
8
9
I0
l l
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. Going back to -- let's just stan at
2010.
Going back to 2010 what was the identity
of your law firm?
A. In 20 l 0 it was Johnson & Walters.
Q. Okay. And then when did it change from
that?
A. When I moved to Boca Raton is when I went
out on my own. It was -- we were affiliated with a
title company and the title company was Nova Title
Company.
Q. And was your firm just Henry Johnson or
was it and Associates?
A. No, just Henry Johnson.
Q. Mr. Johnson, have you ever been deposed
before?
A. Yes, I have.
Q. In what context? In what kind of case?
A. It was suit for damages pursuant to a
contract and also enforcement of a contract.
Q. And is that the-- have you only been
deposed once?
A. I believe so, but it was over multiple
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I

2
3
4
5

6
7

8
9
10
ll
12
l3
14
15
16

17
18
19
20
2E
22
23
24
25

Q. Mr. Johnson, can you state your full name
for the reporter and your business address.
A. Yes, if's Henry William Johnson and my
address is 2900 University Drive, Suite 42, Coral
Springs, Florida 33065.
Q. I'm sorry, tl1at's your current work
address?
A. Correct.
Q. When did you move to that address?
A. March of2015, I believe.
Q. Did you used to have an address in-- did
you used to have an address in Boca Raton?
A. Correct, it was 7900 Glades Road.
Q. Glades Road. When did you -- when did
you le-ave that address?
A. When I moved to Coral Springs.
Q. When you moved to Coral Springs. Okay.
And how long were you at the address before? When
did you first start at that address, the address on
Glades Road?
A. Glades Road?
Q. Yeah.
A. We were there for about two and a half
years, three years.
Q. When you say we, what's the name of your

Page 9

I days.

2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
l7
l8
19
20
21
22
23
24
25

Q. Okay. And when was that?
A. It was about four years ago, five years
ago.

Q. Have you ever testified at a trial?
A. Yes.

Q. Was it the same matter or different
matter?
A. Same, same matter.
Q. And when did that go to trial,
approximately? I am not going to commit you hard to
it.
A. Yeah, it-- that was probably 2012.
Q. Who were the parties in the case?
A. I was a party to the case. My client was
the purchaser. He was a party to the case. I can't
recall his name. It was Lou something. And the
defendant was the seller, it was a corporation. And
the principal, I can't recall her name either.
Q. Why were you a party to the suit?
A. I was holding the deposit pursuant to the
contract.
Q. And was this a case in-- what court was
this case in?
A. Circuit Court here in Miami-Dade.

3 (Pages 6- 9)
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1
2

3
4
5
6
7
8
9
I0
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

A. Yeah, [would say mid '80s.
Q. Mid '80s. What was your practice prior to
that?
A. I worked for a larger firm and I did just
about everything that they told me to do.
Q. Okay. Are you still the president of
J.M. Products?
A. Yes, I am.
Q. What is the business of J.M. Products?
A. It was incorporated for the purpose of
utilizing theE-Cat machine.
Q. How was it going to utilize theE-Cat-how was it going to utilize theE-Cat machine?
A. Well, the thought was that the machine is
there producing power and there ought to be something
to be done with the power its producing.
I wasn't really privy to exactly what it
was going to produce but it was experimental, I guess
you would say. It was a test nm to show that it was
practical.
~ WhoownsJ.M. Products?
A. It is owned by a trust.
Q. What trust?
A. Platinum American T rust.
Q. You arc the trustee of Platinum American

Page 16

I ago.
2
3
4

5 created, which was around the same time that J.M.
6 Products was formed?
A. Correct.
7
8
Q. And then you met him a couple of months
9 ago?
A. Correct.
10
II
Q. Who introduced you to Mr. Di Giovarmi?
12
A. Dr. Rossi.
13
Q. That's Dr. Andrea Rossi who's here at the
14 deposition today?
15
A. Yes.
Q. What did he tell you of who Mr. Di
16
17 Giovanni is?
18
A. The beneficiary of the trust.
19
Q. What else did he tell y ou about Mr. Di
20 Giovanni?
21
A. Nothing.
22
Q. What else does Platinum American Trust
23 own?
24
MR. LEON DE LA BARRA: Objection.
25
THE WITNESS: Nothing else that I'm aware

Page 15

I Tmst?

2
3
4
5
6
7
S
9
10
II
12
13
14
15

16
17
1&
19
20
21
22
23
24
25

A. Correct.
Platinum American Tmst is a United
States entity?
A. Yes a Florida entity.
Q._j¥hen was Platinum American Tmst tormed?
A. I don't recall the date. It would be in
the Secretary of State's records.
Q Who is the beneficiary of Platinum
American Trust? Whom is the beneficiary of Platinum
American Tmst?
A. It is an individual named Di Giovam1i.
Q. D-E -- the Di is spelled D-E, correct?
A. Yeah, I believe so.
Q. In all honesty, Mr. Jolmson, I mean, if
you want to talk to your lawyers or to Mr. Rossi or
to Mr. Rossi's lawyer, you can do so but just -otherwise, unless somebody tells you not to answer, 1
think I am entitled to an answer to my question,
okay? Mr. DiGiovanni. Have you ever met
Mr. DiGiovanni?
A. Yes, I have.
Q. When did you meet Mr. Di Giovanni?
A. About the same time the tmst was created
and more recently maybe about two months ago, a month
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of.
BY MR. PACE:
Q. You are the trustee of-A. I'm the trustee.
Q. --Platinum American Trust, correct?
A. Correct.
Q. Okay. So you know what Platinum American
Trust holds?
A. Yeah, nothing else.
Q. You just said that you were aware of.
A. Yeah.
Q. I wanted to make sure there is kind of
nobody else who would have better knowledge than
you.
A. No, tlnat's correct.
Q. Okay. Why did you form Platinum American
Trust?
A. The concept was to keep the ultimate
beneficial ownership private.
Q. Well, it would have been private if it
was owned by any individual, wouldn't it?
How does putting it in a tmst make it
private? You've lost me. Maybe I don't understand
your answer.
A. Well, it just adds another layer of
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1 privacy.

2

Q. Who first asked you to form a company

3 called J.M. P roducts?
4
A. Dr. R ossi.
5
Q. All righ t. In what context did he ask
6 you to form the company, J.M. Products?
7
A. It was with the idea ll:hat it would be

8 utilizing the E -Cat machine to p roduce whatever it
9 was going to p roduce.
10
Q. At the time wer e you aware that there wa
11 no t a particular product it was going to produce?
In other words, did he tell you it's
13 going to produce a particular p ro duct and you j ust
14 don't remember that, the name of the particular
15 product or did he not have a particular product tha
16 was going to b e produced?
17
MR. L EO N DE L A B ARRA: Objection,
18
p rivileged..
19
THE WITNESS: H e didn't tell me what it
20
was going to produce.
21
MR. CHAIKEN: Chris, we're going to
22
assert attorney-client p rivilege with respect to
23
conversations between Dr. R ossi and h is
24
a ttorney.
25
MR. P ACE: At what point though? I mea

12
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I BY MR. PACE:
2
What was the roduct?
3
A. It was cooking latinum s onge.
4
. You think that latinum s onge was cooked
5 and sold by J.M. Products?
6
MR. LEON DE LA BARRA: Objection.
7
THE WITNESS: I don't know if it was sold
8
but it was p roduced, yes.
9 BY MR. PACE:
lO
Q. Where was it maintained by J.M. Products?
ll
A. I resume at the facility.
12
Q. And have you ever seen a single record to
13 reflect that a sin le document that reflects that?
14
A. For the roduction of?
15
Q. Yes, for the production.
16
A. No.
17
Because we didn't get any in discovery.
18
A. No.
19
Q. I'm ·ust tryin • to fmd out. You have
20 never seen a docwnent that shows that, so why do you
21 think that it actually roduced -- it did somethin
22 with_Qlatimun s onges?
23
MR. LEON DE LA BARRA: Objectio111.
24 BY MR. PACE:
25
Q. What's your basis for believing that?
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he's also president of J.M. Products.
MR. CHAIKEN: Right, so if he's giving
legal advice -- to the extent he's giving legal
advice.
MR. PACE: I understand. We can make it
clear on the record when we get to that point
and if you get instructed not to answer, you're
instructed not to answer and the judge will tell
us whether -- where the line is drawn because it
can be ambiguous.
MR. CHAIKEN: Right.
BY MR. PACE:
. So as resident of J.M. Products has J.M.
Products ever produced a product?
A. I was never involved in the o eration.
. That's not my: uestion, so let me ask
again. Mr. Johnson you don't know if J .M. Products
ever.._produced a product, ever? You don't know the
answer to that question is that what you are telling
me?
A. No.
MR. LEON DE LA BARRA: Objection.
THE WITNESS: I think a roduct was
produced. I don't know the volume. I don't
know the -- over what eriod of time.
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I

A

2

Q.

3
4

Q

5
6
7

A
Q.
A

A

Discussions with Jim Bass, the engineer.
And what is it that Jim Bass told you?
That Dr. Rossi and-- is it Fabio?
Fabio Fabiani?
Yes.
Okay.

9 s onge.
10
Q So :you have no idea whether J.M. Produc!s

13 Fabio-- and Fulvio Fabiani -14
A Correct.
15
Q -- were involved in something with
,,l,!i. platinum_snQnges, .somehow making...QUransforming
17 platinum sponges?
18
A. Correct
]9
Q. Okay. Would you be surpll'ised to find out
20 that J.M. Products never actually altered,
21 manufactured or changed any platinum sponges?
22
MR. LEON DE LA BARRA: Objection.
23
THE WITNESS: Yes, I would be surprised.
24 BY MR. PACE:
25
Q. Do you know what platinum sponges are?
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1
A. It's a component of catalytic converters
2 for cars. Also I believe t11at it can be used as a
3 beat sink.
4
Q. I'm sorry, as a what?
5
A. A heat sink.
6
Q. What do you understand t11at to be?
7
A. It's a material that w ill absorb heat.
8
Q. Correct. But I'm not sur e what a heat
9 sink means.
I0
A. Like, for instance, you can put it in a
11 computer component and you wouldn't have to have a
I2 fan.
13
Q. Oh, I see.
I4
A. Because it would suck up the heat.
15
Q. It would absorb the heat somehow?
16
A. Yeah, exactly.
I7
Q. Got it.
18
A. Again, I have no background in any of
I9 that, so I-20
Q. I understand. You are not here to claim
21 that you're an expert on p latinum sponges or p latinum
22 alloys, correct?
23
A. Correct.
24
Q. How many times have you been to me
25 operating location of J.M. Products?
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1 onLine.
2
Q. And your secretary, that's Colette Saw?
3
A. Sauer, S-A-U-E-R.
4
Q. Sauer, S-A-U-E-R?
A. Correct
5
6
Q. I never knew that's how it was
7 pronounced. Do a little translation.
8
Did J.M. Products ever have any
9 employees?
A. It had a contract worker, J im Bass, and
10
1 1 I'm not sure w ho -- I know that Fu nvio was there at

n the faci lity but I think he was employed by Leonardo
13 so I think it was just Jim Bass would be the only
14 employee.
n5
Q. I have a -- we'll look through some of
16 the documents to get into different expenses and
17 everything.
18
Let me-- let me take a step back to the
19 Platinum American Tmst. The Platinum American Trust
20 owns J.M. Products, correct?
21
A. That's correct.
22

Q. And to the best of your knowledge that's

23 the only thing that Platinum American Tmst owns?
24
A. Correct
25
Q. Are you aware there is a tmst company
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A. Never.
Q. So you have never seen a product produced
by J.M. Products?
A. That's correct.
Q. Docs J.M. Products have any customers?
A. Not mat I am aware of.
Q. J.M. Products has a bank account?
A. Yes, it does.
Q. Do you know how much is currently in that
bank account?
A. No, I don't.
MR. LEON DE LA BARRA: Objection.
BY MR. PACE:
Q. Who would know?
MR. LEON DE LA BARRA: Objection.
THE WITNESS: T he bookkeeper for
platinum -- for p latinum. For J.M. Products.
BYMR. PACE:
Q. Who is the bookkeeper for J.M. Products?
A. Diane Annesser.
Q. A-N-N -E-S-S-E-R?
A. Correct.
Q. All rig ht. And who else would know?
A. I could fmd out. My secretary could
fmd out by accessing Bank of America's records
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I tl1at owns some or all of tl1e Leonardo stock?
2
A . Yes.

3
4
5

Q. That's not the same trust company?
A. It's not the same trust.

Q. Are you the trustee of'the other trust

6 tl1at owns the Leonardo assets or Leonardo stock? I'm
7 sorry. Are you the trustee of that trust as well?
8
A. You know, I'm not certain.
9
Q. What' s ilie name of t11e trust?
10
A. I believe it's Newfire.
11
Q. Newfire Limited?
12
A. I think it's Newfire Trust.
13
Q. Where is Newfire Trust based?
14
A. I believe that's a Grand Cayman trust but
15 I-- again, I'm conjecturing so I don't rea lly -- I
16 would have to say I don't know.
17
Q. I apologize, I'm figuring out how to
l8 write left-handed.
19
A. I'd have access to that information but
20 from recollection I don't know.
Q. I'm going to take things a little out of
2I
22 order, so I apo logize for that.
23
For Di Giovanni, what do you understand
24 his connection was to Dr. Rossi?
25
A. I didn't have any understanding what his
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How many times have you spoken with him?
A. Just those two times.
Q. Where did you meet him the first time?
A. Both times were in my office.
Q. The first time, was that when your office
was still on Glades Boulevard?
A. Correct, in Boca Raton. The second time
was my office in Coral Springs.
Q. What was-- what did you discuss during
your meeting with Mr. DiGiovanni?
MR. LEON DE LA BARRA: Objection, that's
privileged. That's privileged.
BY MR. PACE:
Q. Is Mr. Di Giova1mi your client?
MR. CHAIKEN: Mr. Johnson's client or
Mr. Leon's client?
MR. PACE: Mr. Johnson's client. I'm
pretty confident -- is that the basis for the
privilege, then okay. Come on.
MR. LEON DE LA BARRA: He formed a
trust.
BY MR. PACE:
Q. Seriously, if you want to take a break
and try to figure out if he's your client or not you
can do so, but otherwise is Mr. Di Giovanni your
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1
Q. What was -- were you talking to Mr. Di
2 Giovanni about Raleigh?
A. No, about utilizing the E-Cat.
3
Q. What did he know about theE-Cat?
4
A. I think he had a grasp -5
6
MR. LEON DE LA BARRA: Objection.
7
Sorry.
THE WITNESS: Well, I don't know exactly
8
9
what he knew but when I was conversing with him
l0
I think he had a general understanding of what
11
Dr. Rossi was doing with theE-Cat machine.
12 BY MR. PACE:
13
Q. Why was he interested in being the
14 beneficiary of the Platinum American Trust?
15
MR. CHAIKEN: Object to fonn.
16
THE WITNESS: I don't know why.
17
Financial gain I would presume.
18 BY MR. PACE:
19
Q. Did you tell him that there was going to
20 be any money paid out of the Platinum American Trust':
21
A. No.
22
Q. Did you tell him that Platinum American
23 Trust would ever get any dividends out of J.M.
24 Products?
25
A. No.

Page 3 1

l client?
2
A. I did not consider him my client, no.
3
Q. So what did you discuss with Mr. Di
4 Giovanni?
5
A. His ownership interest in the trust.
6
Q. What else did you discuss with him?
7
A. That was it, other than g eneralities of
8 the plant being located in Dora! and J.M. producing
9 or attempting to use the power generated by the
I 0 plant.
ll
Q. So let's talk about that. This is
12 sometime in June of20 14. What you're telling me is
13 you have a conversation with Mr . Di Giovanni. One of
14 the things you talk about is the p lant in Dora!?
15
A. Well, I don't know if it was located in
16 Doral at that time or not.
17
Q. Okay. So that's good to ask the
18 question.
So what do you recall about talking to
19
20 him -- was there a plant? Did J .M. Products have a
21 .Plant at that point?
22
A. There was -- well, J.M. Products never
23 had a_p)ant I mean until the one was constructed in
24 Doral adjacent to the E-Cat machine. But there was
25 one in Raleigh.
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Q. Did you have any reason to believe that
J.M. Products would ever produce any profit?
MR. LEON DE LA BARRA: Objection.
THE WITNESS: I have-- again, J.M.
Products at that point was testing,
experimenting with things and so.
BY MR. PACE:
Q. I'm sorry.
A. Testing.
Q. At that point it was testing and
experimenting? J.M. Products wasn't doing anything
at that point -MR. LEON DE LA BARRA: Objection to
form.
BY MR. PACE:
Q. --when you met Mr. DiGiovanni. I am
trying to understand. You said you think he invested
for financial gain. Isn't the reality there was no
prospect of financial gain for J.M. --I'm just
asking about J.M. Products.
I'm not asking about whether you can make
money elsewhere through some other means, but just
J.M. Products.
A. At the point -MR. LEON DE LA BARRA: Objection to form.
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1
MR. CHAIKEN: Same objection.
THE WITNESS: Yeah. Well, not at that
2
3
time but it had the potential by utilizing the
4
E-Cat machine.
5 BY MR. PACE:
6
Q. But it had no business plan? J.M.
7 Products at the time you met with Mr. Di Giovanni had
8 no business plan, correct?
9
MR. CHAIKEN: Object to fonn.
10
MR. LEON DE LA BARRA: Object to form.
11
THE WITNESS: It was going to utilize the
12
E-Cat machine for its power source.
13 BY MR. PACE:
14
Q. Is that the scope of the business plan?
15 Is that the full business plan of J .M. Products?
16
A. That was-- again, I wasn't involved in
17 day-to-day operations of J.M. Products. I wasn't
18 intended to be involved in it.
19
Q. I understand. I'm asking you when you
20 met with Mr. Di Giovanni, you said you think he might
21 have invested for financial gain. I tend to think
22 that that's unlikely, so I am trying to establish on
23 what basis wou ld he think there is financial gain.
24 And what you've told me thus far is J.M. Products was
25 being fonned, correct?
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BY MR. PACE:
Q. Mr. DiGiovanni didn't put any money into
the Platinum American Trust, correct?
A. Not that I am aware of.
Q. The Platinum American Tmst didn't
otherwise have any money, correct?
MR. LEON DE LA BARRA: Objection, form.
THE WITNESS: Again, not that I am aware
of. Money could have gone into the bank account
directly by a deposit or a wire transfer and I
would not have been aware of that.
BY MR. PACE:
Q. Let me ask you though, just for when
you're meeting with him in July of2014. I
understand what you're saying.
Later-- I'm sorry, let me do this
differently. Do I understand what you're saying,
which is later a Bank of America account was opened
in the name of J.M. Products, you don't know who did
or did not put money into that account, correct?
A. I don't know of all oftJ1e money that
went into the account.
Q. Understood. You knew some of the money
that went into the account -A. Yes.

I

Q. --you don't know all of the money? But
let me just -- I am talking about July of 2014 on.
A. The account was established at Bank of
America at about the same time as the corporation was
created.
Q. Okay. Do you have any reason to believe
that money was put into that Bank of America account
by Mr. Di Giovanni or by the Platinum American Tmst
in July of2014?
A. No, I have no reason to think there was.
Q. Okay. Who else was at thls meeting with
Mr. DiGiovanni, the first one?
A. Dr. Rossi.
Q. What else-- so you talked about the
Platinum American Trust?
A. Correct.
Q. You talked about the J.M. Products and
the ownership of J.M. Products, correct?
A. Correct.
Q. Did you-- did you talk at all about what
Mr. Di Giovanni did for a living?
A. No.
Q. You didn't receive-- you didn't actually
receive any money from Mr. DiGiovanni on that day,
correct?
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A. Correct.
Q. It was somehow going to use theE-Cat
technology, correct?
A. Correct.
Q. It was not going to own theE-Cat
technology, correct?
A. Correct.
Q. You don't know what actually it was going
to do with theE-Cat teclmology, correct?
MR. LEON DE LA BARRA: Object to fonn.
THE WITNESS: Correct.
BY MR. PACE:
Q. It had no -- at the time it had no
employees correct?
A. That's correct.
Q. You hadn't found Mr. Bass yet, correct?
Either you or Dr. Rossi had not found Mr. Bass yet?
A. That I'm not sure of, when they first
connected, but I don't think so.
Q. Okay. You never told Mr. DiGiovanni
that there was any profit potential in owning J.M.
Products, correct?
MR. LEON DE LA BARRA: Objection to the
form.
THE WITNESS: Correct.
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A. That's correct.
Q. You said you met him-- 1 think I'll have
to come back to that meeting a little bit but let me
ask you, you said you met him two months ago. What
was the reason for that meeting?
I'm sorry, let me start that over again
just to make sur e I have it correct. Am I correct, I
believe you testified that you met him about two
months ago. Does that sow1d correct?
A. That's right.
Q. That's only the second t ime you met him,
correct?
A. Correct.
Q. All right. So why did you meet him two
months ago?
A. I think he was with Dr. Rossi and it
was -- Dr. Rossi had come to my office.
Q. Did you talk to him?
A. To Dr. Rossi?
Q. Did you talk to Mr. Di Giovanni?
A. Yes, I did.
Q. What did you discuss w ith him?
A. Just pleasantries.
Q. What were the p leasantries?
A. "How are you doing?" You know, "How do
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MR. CHAIKEN: I'm going to instruct the
witness to extent t11at it involves an
attorney-client communication, you are
instructed not to answer. If it didn't involve
the provision of legal advice, then you can
answer.
THE WITNESS: It was for legal matters.
BY MR. PACE:
Q. Was Mr. DiGiovanni present?
A. Yes, he was.
Q. Was he necessary for the legal advice?
A. No, he wasn't.
Q. So what did you talk to Mr. Rossi about
or Dr. Rossi about? I mean he was there. That's why
he's giving you that.
TI1at's why you're getting the look from
Mr. Rossi's counsel is Mr. DiGiovanni -- he wasn't
involved in it, he just kind of came in and sat in
the room while you talked to Dr. Rossi?
A. Yes.
Q. Okay. So what did you discuss?
A. We discussed this case. We discussed Jim
Bass -- Bass's employment, the termination of the
sublease between Leonardo and J.M. Products.
So let's go through those different
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I you like South Florida? How's the weather?" That's

2 basically it.
3
Q. Do you know whether -- do you believe at
4 this time he was still living in Italy or do you

5 believe at the time he had moved to Florida?
6
A. I didn't know. I don't know.
7
Q. You haven't had any oilier communication
8 with Mr. Di Giovanni in terms of the tmst?
9
A. No.
I0
Q. So you don't send him annual updates on
I I the tmst?
12
A. No.
13
Q. Did he -- when you met him two months ago
14 did he ask about the trust?
15
A. No.
16
Q. Did he ask about J.M. Products?
17
A. No.
18
Q. Did he ask about anything?
19
A. No. Again, it was pleasantries. Again,
20 I was not involved in the day-to-day operation of the
2 E facility itself, so any kind of questions like that I
22 would have to say I don't know.
23
Q. Why was Mr. -- Why was Dr. Rossi coming
24 up to visit you?
25
A. We had --
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ones. I'm going to take them kind of in a differing
order than you just gave them to me.
Termination of the sublease. This is the
sublease from Leonardo Co oration to J.M. Products
of space at the Dora! warehouse correct?
A. Correct.
Q. J.M. Products never paid any rent to
Leonardo, correct?
A. There was an arrangement for monies to be
paid based upon what was prod uced, I believe.
Q. Let me rephrase that. Actually, let me
say the same thing and let's see if you answer my
question this time.
J.M. Products never paid any rent to
Leonardo Corporation? 1 am asking you actually paid
rent to Leonardo Corporation.
MR. LEON DE LA BARRA: Objection to form.
THE WITNESS: Not d1at I am aware of.
BYMR.PACE:
Q. We're going to talk in a little bit and
we got some documents about what some arrangements
were made, but there was actually no payment that you
were aware of?
A. Yeah, remember Diane Annesser, the
bookkeeper and accountant han dles the payment of the
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1 bills for J.M. Products so there could have been but
2 not that I am aware of.
3
Q. Do you have any basis no believe that a
4 single rent payment was made by J.M. Products to
5 Leonardo Corporation?
6
A. Not that I am aware of.
7
Q. All right. And what was discussed about
8 terminating the sublease?
9
A. The fact that it had been tenninated and
I 0 that -- what was the status of both sides of the
11 facility.
Q. Were you a-- had you been named-- at
12
13 the time of this meeting had you been named as a
14 party?
15
A. I believe so.
16
Q. So it must have been-- I know you say a
17 couple of months ago but I am just trying to figure
18 it out.
19
So it must have been at least after
20 August. Let me rephrase. Let me do this
21 differently. How confident are you this meeting was
22 a couple of months ago as opposed to three months ago
23 or four months ago?
24
A. It was in 2000 and -25
Q. It was definitely 2016, correct?
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1 facility and was hoping to keep the facility going.
Q. Keep what facility going?
2
A. The J.M. Products side of the facility.
3
MR. LEON DE LA BARRA: You guys want to
4
5
take a break, fix all the exhibits.
MR. PACE: I don't want to fix all the
6
7
exhibits but if you want to keep going, I'm
8
happy to keep going .
9
THE WITNESS: I don't mind.
10
MR. PACE: Let's mark this as Exhibit 2,
11
3 and 4.
12
(The document referred to was thereupon
13 marked Johnson Exhibit 2 for Identification, a copy
14 of which is attached hereto.)
15
(The document referred to was thereupon
16 marked Johnson Exhibit 3 for Identification, a copy
17 of which is attached hereto.)
18
(The document referred to was thereupon
19 marked Johnson Exhibit 4 for Identification, a copy
20 of which is attached hereto.)
21 BYMR.PACE:
22
Q. Mr. Johnson, so you have got now in [Tont
2 3 of you Johnson Exhibit 2, 3 and 4. Let me start you
24 with what should be 2 there, wlhich is a picture of a
25 warehouse with a container.
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l
A. Yeah, had to be. I think after
2 Thanksgiving.
3
Q. Are you-4
A. I'm not -Q. I'm trying to figure out is there some
5
6 touchstone you could go to to say I know it had to be
7 after Thanksgiv ing because my grandkids were down o
8 must have been before a certain time?
So naming in the lawsuit is a helpful
9
I 0 touch point, right? You were named in the lawsuit in
ll August of2016, so if you were already a party in the
12 lawsuit it must have been after at least August 20 16?
13
A. That's correct.
14
Q. I am trying to find out if there is any
15 other way of narrowing it. Maybe as we talk about
16 the conversation that will help.
17
A. Okay.
18
Q. So you asked about what was going on on
19 both sides of the warehouse?
20
A. Yeah, it was just informational really.
21
Q. What were you told?
22
A. That the E-Cat machine had been shut
23 down. 1 believe it had been shut down at that time.
24 It was under basically lock and key and that
25 Dr. Rossi was working on the J.M. side of the
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Have you ever seen that warehouse or that
container?
A. No, I have not.
MR. LEON DE LA BARRA: Copies?
BY MR. PACE:
Q. Looking at Exhibit 3 and 4, have you ever
seen that -- that equipment before?
A. No. Although when I was in Raleigh, I
don't know if it's the same machine or a different
machine, but something similar was in Raleigh.
Q. So if you can do me-- that will help me
if you can identify it by picture. You were looking
at which exhibit in front of you?
MR. LEON DE LA BARRA: Chris, give me a
second, ifi may. I have the wrong exhibits.
Those two, I think I'm missing the fourth
exhibit. Thank you.
BY MR. PACE:
Q. I'm sorry, let's use-- if we can
identify it by the picture there. What is it that
you think you saw in Raleigh?
A. What appears to be a shipping container.
Q. We're looking at Exhibit 2?
A. 2.
Q. So what you see in Exh ibit 2 appears to
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] be a shipping container you had seen prev iously?
2
A. Again, I don't know if it's the same
3 container or a different container.
4
Q. Understood. I'm sorry, let me ask you
5 differently. Understanding you don't know if it's
6 the exact same container, when you were in Raleigh
7 prev iously, andl we will talk about that meeting in a
8 litt le bit, but when you were in Raleigh previously
9 you believe you saw a container that at least looked
I 0 similar to that one?
II
A. Correct.
I2
Q. You said about the next two pictures as
I3 well, you said tl1at looked like equipment you had
I4 also seen in Raleigh, North Carolina?
15
A. Again, I was not inside the container in
I6 Raleigh.
I7
Q. Let me ask you the question again.
I8 Looking at Exhibit 3 and Exhibit 4, when you were
I9 just looking at those a second ago-20
A. Yeah.
2I
Q. --you told me that that nooks like
22 equipment you saw in Raleigh, North Carolina.
23
A. No, not 3 and 4 because I was never
24 inside the container in Raleigh.
25
Q. Got it. Understood. I'm sorry, I
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MR. LEON DE LA BARRA: Objection to form.
THE WITNESS: No.
BY MR. PACE:
Q. I got us sidetracked here for a little
bit.
You were talking about when you met with
Dr. Rossi and Mr. DiGiovanni, you were talking about
botl1 sides of the warehouse, what was being done at
both sides of the warehouse?
A. Correct.
Q. You were told by Dr. Rossi that he was
working on the J.M. Products side of the warehouse?
A. That's my recollection, yes.
Q. Did he tell you what he was doing on that
side ofthe warehouse?
A. No. ] presume that's why-- that's why
Francesco Di Giovanni was here, I think, to visit
with Dr. Rossi.
Q. And find out what was going on at the
warehouse?
A. That's what I presumed, yes.
Q. That would be consistent with the nature
of your meeting with Mr. DiGiovanni and Dr. Rossi,
talking about these subject area s?
A. Yes.
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I misunderstood. So it's only Exhibit 2 looks like -2 looks like something you also saw in Raleigh, North
3 Carolina but not Exhibit 3 and 4 ?
4
A. Correct.
5
Q. And from Exhibit 3 and 4 do you see -6 what do you see in Exhibit 3?
7
A. In 3 it looks to be a picture inside a
8 container with piping that is serpentine with the top
9 four rows that are insulated.
I0
Q. And how about on the next picture? I'm
I I sorry.
12
A. Exhibit 4.
13
Q. I should use numbers, Exhibit 4. I
14 apologize.
15
A. On Exhibit 4 -- let's see . I see across
16 the top appears to be piping that is insulated. In
17 the middle, again, insulated piping. Again, I don't
18 have any scientific background b ut it looks like some
19 type ofbypass.
20
Q. Kind of the bottom part of the picture?
2n
A. Yea h, where steam or water could go
22 tluough here or it could go tluough the box.
23
Q. Understood. Do you see any process in
24 there that you would identify as a manufacturing
25 process?
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Q. You understand he's interested in that
issue because he is the owner of the Platinum
American Trust, which in tum is the owner of J.M.
Products, which in tum has been sued in tJ1e lawsuit?
A. Correct, but I think the purpose of the
visit was for these other matters and this was a
sideline.
Q. Okay. How did the issue of the sublease
come up and the tennination of the sublease?
A. It's just that it was terminated by
Fernando Aran on behalfofJ.M. and I was just
curious as to what was happening with the facility.
Q. What were you told was going on on the
Leonardo side of facility?
A. Again, it was shut down, locked up.
Q. Was the whole facility shut down and
locked up or was it just the containers shut down and
locked up?
A. I don't know. I presumed it was the
machine itself and not tl1e facility.
Q. Because, for example, people would be
coming in and out of that facility?
A. Right.
MR. LEON DE LA BARRA: Objection to form.
THE WlTNESS: At least as to the J.M.
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1
side.
1
2 BY MR. PACE:
2
3
Q. Do you know what happened as to any
3
4 equipment or any personal property that was at that
4
5 location that belonged to J.M. Products?
5
6
A. No.
6
7
Q. Are you aware ofwhether any of the
7
8 property -- any property or devices or equipment at
8
9 that location, are you aware whether anything there
9
I 0 ever belonged to J.M. Products?
10
11
A. I presume that the faci lity on the J.M.
11
12 side belonged to J.M. Products, yes.
12
13
Q. And why do you presume that?
13
14
A. Because J.M. was utilizjng the power from
14
15 theE-Cat and that was my presll!mption, they owned it. 15
16
Q. You said J.M. was utiliz ing the_p_ower
16
17 from the E-Cat. You are saying that you know it was
17
18 utilizing it you're saying_you think or ou were
18
19 told it was utilizing_ it?.
19
20
MR. LEON DE LA BARRA: Objection to forrri)o
21
THE WITNESS: Again I had never been to
21
22
the faci lity. I was told it was being
22
23
utilized.
23
24 BY MR. PACE:
24
25
Q. You were told by Dr. Rossi that it was
25

Dr. Rossi because he was billing by the hour.
He would come by my office to pick up his
check and so sometimes we would go out to ltmch.
Sometimes he'd just come into my office and the gist
of the conversations were how are things going and he
would say he's got me working on this or that and
things seemed to be going good.
Q. I want to come back-- we'll go through
kind of in detail your discussions with Jim Bass but
for present purposes, just thinking a little about
timing here too, for present purposes I just want to
ask about what he told you about any use of steam
power being provided by Leonardo.
So did he ever-- let me ask. What did
he tell you as to how that steam power is being used?
A. Nothing.
Q. Okay. He had mentioned at one point
platinum sponges though, correct?
A. I think that at one of those
conversations we -- platinum sponge came up.
Q. But otherwise Bass didn't provide you any
usage that J.M. Products was making of the power
supposed to be provided by Leonardo?
MR. CHAIKEN: Object to fonn.
MR. LEON DE LA BARRA: Join.
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l being utilized?
2
A. Correct, and Jim Bass.
3
Q. And you were told by J im Bass. Did Jim
4 Bass ever tell you how -- I think this goes back to
5 our conversation but I just want to make sure I am
6 not missing something.
7
How many times did you have conversations
8 with Mr. Bass about what was --what J.M. Products
9 was supposedly doing or not doing with the power
I 0 being provided, the steam power being provided from
ll Leonardo Corporation?
12
MR. CHAIKEN: Object to fonn .
13
MR. LEON DE LA BARRA: Join.
14
THEWJTNESS: Probably had five or six
15
conversations with him regarding that.
16 BY MR. PACE:
17
Q. Okay. Let's go through those
18 conversations, j ust so I can get an understanding.
19
What do you recall the first conversation
20 with Mr. Bass on that subject?
21
A. A little background. J.M. would write a
22 check payable to Jim Bass's corporation for work that
23 he had done and he would send the invoice to my
24 office and we would cut him a check for that invoice,
25 after it being reviewed by the bookkeeper and by
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THE WITNESS: No, we didn't discuss
that.
BY MR. PACE:
Q. All right. Did you have knowledge of
that from any other source? You are the p resident of
J.M. Products.
Did you have any knowledge as to what was
being done -- from any other source in tenns of what
was being done with the steam power being provided to
J.M. Products?
A. No.
Q. Do you have any idea of how much steam
power would be provided by the p lant that Leonardo
was operating if it was operating as Leonardo
claimed?
MR. LEON DE LA BARRA: Object to fonn.
THE WITNESS: The only infom1ation I
would have on that is what the term sheet
provided.
BY MR. PACE:
Q. All right. Do you know what it means-A. And what the license agreement provided
as to the trial period. 1 think it was one kilowatt.
Q. Does one megawatt -A. Again, I don't know. Whatever those
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l documents provide is -- and I was told meeting or
2 exceeding those requirements.
3
Q. Do you know how much one megawatt of
4 power would -- what that equates to?
5
A. No.
6
Q. Do you realize it equates to a small
7 residential housing division?
8
MR. LEON DE LA BARRA: Object to form.
9
MR. CHAIKEN: Object to form.
10
THE WITNESS: Again, I have no concept of
11
what that would be.
I2 BY MR. PACE:
13
Q. Has anyone described to you that the
I4 amount of power coming out -- that was supposed to be
I5 coming out of the Leonardo plant would be enough to,
16 you know, power a small subdivision or several large
I7 apartment buildings or anything of that nature?
I8
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Jim Bass and I had that
19
20
conversation. He said this thing could be
21
utilized to power a subdivision.
22 BY MR. PACE:
23
Q. Okay.
24
A. That was the extent of any discussions we
25 ever had regarding this.
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I question was a little bit different.
I was asking about the operations of J.M.
2
3 Products. I'm sorry.
4
A. Okay.
5
Q. You may have the same answer. I
6 apologize, I just want to make sure I'm clear.
7
Who was involved in -- who had more
8 involvement in the operations of J.M. Products than
9 you?
A. Ag~ my involvement was next to none
I0
11 but it would be Dr. Rossi, James Bass, for a time I
12 believe Fulvio Fabiani.
Q What was Dr. Rossi's involvement with
13
14 J.M. Products operations?
15
A. Basically ran it.
16
Q. We have got a number of documents after
17 we take a break reflecting some of this, but what
18 was-- what was Mr. Fabiani's involvement in the
19 operations of J.M. Products?
20
A. I believe he was assis6ng Dr. Rossi.
21
Q. Do you know any more details than that?
22
A. No. Again, it's engineering. Not my
23 bailiwick.
24
Q. Had you ever meet --lhad you ever met
25 Mr. Fabiani?
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Q. He's referring to the one plant, correct?
A. Yeah.
Q. He was referring to that one plant. And
you never looked any further into the idea of how is
J.M. Products using enough power to, you know, power
an entire subdivision of residences in its
operations?
A. No, it wasn't my job.
Q. You were the president of J.M. Products
though, correct?
A. Right, but I was not involved in what
J.M. Products was doing. I was involved in keeping
the corporation straight and, again, the creation of
the trust, that sort of thing. I wasn't involved in
day-to-day operations.
Q. And the only person you are aware ofwho
is involved in day-to-day or involved more regularly
than you was who?
A. Again, my involvement was next -- was
nothing really in the day-to-day operations.
Q. Who had more involvement?
A. Dr. Rossi. I have been told that
Industrial Heat had representatives there often.
Q. I'm sorry, I am asking about where-- we
will talk about what I think you're covering but my
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A. Yes, I have.
Q. On how many occasions?
A. Twice.
Q. Before I get into any substance of it, is
he a client of yours?
A. Heis.
Q. In what capacity?
A. I created his corporation.
Q. Is that US Quantum Leap?
A. That's correct.
Q. Is he still a client of yours or is he a
former client?
A. As to the corporation, I still consider
him my client. I mean -Q. As to the corporation, J'm not quite sure
what that means.
Do you maintain -- does your office still
maintain that corporation for Mr. Fabiani?
A. Correct.
Q. I think the most recent filings were done
by Ms. Annesser. Would she still be doing the
corporate filings if you were still maintaining the
company?
A. We were probably in discussions with
Diane Annesser daily as to who is going to do what on
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the various corporations that are involved.
Q. Okay. So how long have you known
Ms. Annesser?
A. It's got to be 2013, maybe '12.
Q. And how is it you frrst met her, I mean
professional interaction?
A. It was -- I had some clients that had
purchased properties on South Beach and they were
looking for an accountant and one of them had come
across Diane Annesser, introduced me to her and I
believe a bunch of other clients. These Italians all
know each other so they ended up all gravitating to
her.
Q. Okay.
A. That's because they were foreigners but
investing in US real estate.
Q. So the common tie were these were Italian
citizens or people originally from Italy who are now
all investing in real estate somewhere in South
Florida?
A. Correct.
Q. So what were the two times you met with
Mr. Fabiani?
A. I believe when his corporation was first
created and then again in Raleigh, North Carolina.
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That was the first time I met him, in Raleigh.
Q. In tenns of meeting him in Raleigh, how
many -- how many times did you go to Raleigh, North
Carolina? Let me just ask the broad question. It
might make it even easier.
How many times have you been to Raleigh,
North Carolina?
A. Once.
Q. Once. So the time when you met with
Mr. Fabiani was the same time that you met with
individuals at Industrial Heat?
A. That's correct. In fact, he picked us up
from the airport, Dr. Rossi and I.
Q. Mr. Fabiani picked you up?
A. Correct.
Q. Okay. And do you recall what-- that was
in 2014, correct?
A. Yeah, I don't recall the exact date but I
think the airline tickets and all that have been
produced, so the date is available. 2014, that was
right.
You talked to me about the Rossi
involvement in J.M. Products and the Fabiani
involvement in J.M. Products. What was the Bass
involvement in the op_eration of J.M. Products?
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A. Dr. Rossi said he needed an electrical
en ineer. I think that at some oint Fulvio Fabiani
was not involved.
He -- I believe that Fulvio and Jim Bass
were both electrical engineers and this was to, from
what I understand, work on not theE-Cat machine but
to work on processors or controllers for utilizing
them.
Q. Let me see ifl can understand that a
little bit. So Mr.-- Your understanding is that
Mr. Bass and Mr. Fabiani had a similar skill set or
certain similarities in their skill set in terms of
being electrical engineers, correct?
A. Correct.
Q. Your understanding was that there was
something that Mr. Bass-- is there something
Mr. Bass knew how to develop or build that
Mr. Fabiani did not or is it the idea they would work
together on whatever additional equipment was going
to be created?
MR. LEON DE LA BARRA: Object to form.
MR. CHAIKEN: Object to form.
THE WITNESS: I am not certain, but it
was my impression that they both had similar
skill sets.
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1 BY MR. PACE:
2
Q. Were they going to be --I'm sorry, I
3 will ask -- this is a far easier way of asking the
4 question.
5
Was it your understanding that they were
6 going-- that Mr. Bass and Mr. Fabiani were going to
7 be working together or they were going to be working
8 on separate and distinct projects?
9
A. They would be working together on the
1 0 J.M. side of the facility but I understood that
11 Mr. Fabiani was also working with Dr. Rossi on the
12 Leonardo side of the facility.
Q. And on the J.M. side of the facility what
13
14 you tmderstood is Mr. Bass, Mr. Fabiani were working
I 5 on what? I think you were just talking about
L6 circuits boards.
A. Controllers to control the process and I
17
18 think they were working on some type of robotic
19 process to produce things. But again, that was just
20 my impression. They would be the two to ask.
Q. Arc these controllers for-- controllers
21
22 for what? Are they controlling the E-Cat or are they
23 controlling something on the J.M. Products side?
24
A. The one Jim Bass was working on was for
25 the J.M. Products side, I believe.
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Q For what ur ose?
A. Again, I don't -You don't know?
A. I don't have a clue. But Fulvia Fabiani
was working on both sides.
Q. So to the extent Mr. Bass and Mr. Fabiani
were working together on some type of controller, you
have no idea what it would be doing for the J.M.
Products side, but if it was - well, first let me
start with that.
You don't have any idea what -- for what
reason a controller would even be needed by J.M.
Products?
A. Well, in the production of whatever they
are going to produce, you need to control the
duration and the heat.
Q. Depending on what you're producing?
A. Yeah.
Q. You don't even know what they were
producing though?
A. Right.
Q. Okay. So A. Again, this is conjecture on my part but
Jim Bass had told me he's working on a controller.
He also told me, I think from what he
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on robotics?
A. Correct.
Q. Who did you think was working on
robotics?
A. Again, it was my impression it was botlh
Fulvia and Jim Bass.
Q. Were they working on that under the
direction of Andrea Rossi?
A. Correct.
Q. Do you know-- is that-- I'm assuming
just from the context, this is information you
acquired from Mr. Bass?
A. The majority of it, yes.
Q. From who else?
A. Dr. Rossi who -- when I would meet with
him, I would say how are things going and he said
well, Jim is working on this or that.
Q. And at some point you were told that
they -- that Fulvia Fabiani and James Bass -- and Jim
Bass were working on some robotics. Is that your
recollection?
A. Yes.
Q. Did anyone provide you any additional
information about what those robotics were?
A. No, other than it was going to be used in
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1 described to me, the picture here on Deposition
2 Number4.
3
Q. Exhibit 4, uh-huh.
4
A. I believe Jim Bass worked on this bypass
5 valve, I think.
6
Q. And why do you think that? What was the
7 discussion you had with him that made you think that
8 he was working on the equipment contained in
9 exhibit-- image -- yes, Exhibit 4? Sorry.
I0
A. It's just that he said they had -- Fulvio
11 and Dr. Rossi had me working on a bypass valve.
12
Q. On a bypass valve?
13
A. Yeah.
14
Q. Did he tell you anything else about-15 I'm sorry, let me start over again.
At some point Jim Bass told you that
16
17 Dr. Rossi and Fulvia Fabiani had him working on a
18 bypass valve, correct?
19
A. Correct.
20
Q. Did he provide you any more information
21 about this bypass valve or why he was working on
22 it-23
A. No.
24
Q. --for? Okay. You had said something
25 about robotics, that you thought somebody was working
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Q. Looking at Exhibits 3 --the images that
are Exhibits 3 and 4,just because-- as we were
talking before you looked at one of those images and
said hey, I think that might be the bypass valve.
Does any of that appear to be any of the
robotics that you bad discussed with Andrea Rossi or
with Jim Bass?
MR. LEON DE LA BARRA: Objection to forrr.
THE WITNESS: It was my impression that
the robotics were basically electrical
programming, electronics and none of this looks
like electronics to me.
BY MR. PACE:
Q. Understood. Ifyou don't mind, why don't
we keep going and then we can just kind of stop. I
don't know, what's your kind of lunch schedule? What
kind of a person are you?
A. No, I'm fine.
Q. All right. Unfortunately at some point I
do have to stop for lunch only because I have to work
on my arm a little bit.
MR. LEON DE LA BARRA: Can we stop at
about 30 minutes for lunch and bathroom break?
MR. PACE: What I was thinking is --
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1
A. Again, I think this was one of the tenns
2 of the license agreement, I believe, that this had to
3 be produced.
Q. Okay. In fact, this is May I Oth and you
4
5 don't send -- as of May 1Oth that $10 million is
6 still being held by you in escrow, correct?
7
A. Correct.
Q. Did you ever-- did you ever meet Ruggero
8
9 Giunti --I'm actually part Italian, believe it or
10 not. Pace is Pace. You think I would be far better
11 at this. Ruggero Giunti?
12
A. No, I have not ever met him.
Q. Do you know anything about him?
13
A. No, I don't.
14
15
MR. LEON DE LA BARRA: Objection.
16 BY MR. PACE:
Q. So you were-- you were not involved in
17
18 securing his services?
A. No, I was not.
19
20
Q. And after he provided this validation,
2 1 you do not -- you didn't have any occasion to have a
22 discussion with him about this verification notice?
23
A. No.
24
Q. So essentially you-- under-- as you
25 recall under the escrow agreement you were entitled
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of which is attached hereto.)
MR. LEON DE LA BARRA: Do you have extr
copies or should we share tllis one?
MR. PACE: Yes, we've got an extra one.
MR. LEON DE LA BARRA: Thank you.
MR. CHAIKEN: Thank you.
BY MR. PACE:
Q. Mr. Jolmson just looking here at what we
have marked as Exhibit 11 we have been talking about
J.M. Products today_but in fact when the com any was
originally fanned it was called J.M. C hemical
Products, Inc. correct?
A. That's correct.
Does this reflect what we're looking at
here the articles of incorporation you filed for
crcatiryg J.M. Chemical Products Inc.?
A. Yes, it is.
Q. You sec here that it was June 27th o
2014. Is that consistent with your recollection of
when J.M. Products was formed?
A. Yes.
Q. And this was shortly after the creation
of the Platinum American Trust?
A. I believe it was-- the effe.c tive date?
Q. The effe.c tive date oftfue Platinum
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to accept the IP verification notice as written or as
provided to you?
A. Correct, and I think that there was some
further terms that the parties had to authorize
release of the money or something like that.
Q. I apologize . I am not trying to say that
there weren't additional conditions. I meant as to
the -- the IP verification notice condition, you were
entitled to rely on an JP verification notice without
having to actually, for example, follow-up and call
somebody and say, hey, Mr. Giunti, I need to know
that you signed this document or that you really
believe it or anything of that nature?
A. That's correct.
MR. LEON DE LA BARRA: Objection.
THE WITNESS: I believe it was a
condition to the license agreement that this was
attached in blank and it was to be provided if
everything worked.
BY MR. PACE:
Q. Let me cover just a few more documents
before we take a break, ifl can. Let's start with
the incorporation. That's Exhibit 11.
(The document referred to was thereupon
marked Johnson Exhibit II for Identification, a copy
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A. Okay.

Q. I guess my question was a little
different, I apologize. I'm trying to see if this
gives you context.
You had said that it was not necessarily
signed on June -- it may have been signed on June
14th, the Platinum American Trust, but it may have
been signed a few days before or a little bit
afterwards. Then you had testified that you recall
that it was kind of -- that it was signed right
around or in conjunction with creating J.M.
Products.
I'm just asking you if J.M. Products was
actually opened or created in June 2014 --I'm sorry,
June 27 of20 14 -A. Correct.
Q. --does that give you any recollection as
to whether the Platinum American Trust was signed off
on before or after or the same day?
MR. LEON DE LA BARRA: Objection to
form.
BY MR. PACE:
Q. It doesn't?
A. No, it doesn't.
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Q. Sometimes these things refresh
2 recollection, sometimes they don't. Why was it
3 called the Platinwn American Trust? Who came up with
4 that name?
5

A. I believe Dr. Rossi did, and it was just

6 a name.
7
Q. You didn't ask for the basis for the

7
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& name?
9
10

A. No, I did not.
Q. Who came up with the name J.M. Chemical

11 Products, Inc.?
12

A. I believe that would have been

13 Dr Rossi.

14

Q. Do you know what the basis was for coming

15 up with U1at name?
16
A. No, I do not.

17
Q. Looking at the J.M. Chemical Products,
I & Inc., what's here as Exhibit II , they have a
19 principal office listed on the second page of that
20 exhibit, if you look at it. Principal office is
21 listed as 790-- I'm sorry, 7900 Glades Road, Suite
22 530 in Boca Raton.
23
That's your law office, con·ect?
24
25
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A. That's correct.

Q. And at this time you weren't aware that

A. No.
Q. Has there ever been any other director of
J.M. Chemical Products or J.M. Products?
A. No.
Q. Did J.M. Chemical Products ever issue
shares?
A. Physical shares, no.
Q. Did J .M. Products ever create any shares,
to the best of your knowledge?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: No, they were authorized.
BY MR. PACE:
Q. You're getting at what 1 was getting at.
You were authorized to have the shares, but no s hares
were actually ever issued by the corporation?
A. That's correct.
Q. All right. These are going to be easy
questions but [ am going to ask them anyway right
before we take the break. It makes sense, I think.
There was never any board meetings of
J.M. Chemical Products or J.M. Products, correct?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Board meetings, no.
BY MR. PACE:
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any other locations?
A. That's correct.
Q. You were listed as the shareholder of-well, I misspoke. I apologize. On the top of page 3
you are listed as the director of J .M. Chemical
Products, correct?
A. Yes. Yes.
Q. Your are listed as the president of J.M.
Chemical Products, correct?
A. Yes.
Q. You are listed as the secretary of J.M.
Chemical Products?
A. Yes.
Q. And you are listed as the treasurer of
J.M. Chemical Products?
A. Correct.
Q. Has there ever been any other president
of J.M. Chemical Products?
A. No.
Q. Has there ever been any other president
of J.M. Products?
A. No.
Q. Has there ever been any other secretary
of either J.M. Chemical Products or J.M. Products?

10
II
12

13
14

15

16
17

18
19
20
21

22
23
24
25

Q. There were never any executive meetings
of the executives of J.M. Chemical Products or J.M.
Products, correct?
MR. LEON DE LA BARRA: O~ject.
THE WITNESS: It's hard to meet with
yourself.
BY MR. PACE:
Q. I'm just asking the kind of basic
questions before we take our break.
There was never any shareholder meeting
of J.M. Chemical Products or J.M. Products?
MR. LEON DE LA BARRA: Object to fonn.
THE WITNESS: No.
BYMR.PACE:
Q. There was never any action taken by the
shareholders of J.M. Chemical Products or J.M.
Products by written consent in lieu of a shareholder
meeting, correct?
MR. LEON DE LA BARRA: Object to fonn.
THE WITNESS: That's correct.
BY MR. PACE:
Q. In fact, J.M. Chemical Products and J.M.
Products has taken no corporate action other than to
perpetuate its existence with the State of Florida -MR. LEON DE LA BARRA: O~j ect to fonn.
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MR. CHAIKEN: Object to fonn.
2 BY MR. PACE:
3
Q. --correct?
4

A. Essentially, yes.

5

Q. All right. Are you being provided

6 indemnification by J.M. Chemical Products or J.M.
7 Products?
MR. CHAIKEN: Object to fonn.
8
9
MR. LEON DE LA BARRA: Object to form.
I0
THE WITNESS: Article X provides in the
II
articles of incorporation: "The corporation
12
shall indemnify any officer or director or any
13
former officer of director, to the full extent
14
pem1ined by law." So I guess the answer would
15
be yes.
16 BY MR. PACE:
17
Q. You are being indemnified?
18
A. According to the articles.
19
Q. Maybe I should phrase it differently
20 then.
21
Other than what you just read in the
22 articles, do you have any basis to believe that you
23 are being indemnified by J.M. Products or J.M.
24 Chemical Products?
25
A. No, other than what the articles provide.
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conversation, just to give me these answers.
Did you talk with anyol!le during your
lunch break?
A. Yes, I did.
Q. With whom did you ta lk during your lunch
break?
A. These three gentlemen.
Q. And that would be your lawyer, Andrea
Rossi and the lawyer for Andrea Rossi?
A. Right, and Mr. Rossi-- Dr. Rossi.
Q. Again, give your lawyer a chance to
object. What did you discuss during your lunch
break?
MR. LEON DE LA BARRA: Objection,
privilege.
MR. PACE: You are instmcting him-MR. LEON DE LA BARRA: Do not answer
that.
BY MR. PAC E:
Q. Don't answer. Did you discuss your
testimony from this morning and early afternoon
during your break with -- duril1!g your break?
MR. LEON DE LA BARRA: Objection. you
don't have to answer that.
BY MR. PACE:
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I

Q. I'm sorry, my question was poorly asked

2 before. We're at a little but after I I :30. Should
3 we take a -- like a one hour break, 45 minute break?
4

MR. CHAIKEN: 12:30 you mean, Chris?

5
6

MR. PACE: What did I just say?
MR. CHAIKEN: I I :30.

7
&

MR. PACE: I apologize. Let's go off the
record and figme out the duration or figure out

9
10

the time.
THE VIDEOGRAPHER: Going off the record.

II

The time is 12:33.

12

(Thereupon a lunch recess was taken,

13 after which the following proceedings were had.)

14
THE VIDEOGRAPHER: Good afternoon. We're
15
now back on the record. The time is I :47. This
16
is media number three.
17 BY MR. PACE:
I&

Q. Mr. Jolmson, flfst I'm going to start by

19 reminding you that are you are still under oath. Do
20 you understand that?
21
A. Correct.
22
Q. I am also going to ask you questions as
23 we did before, which is the last time 1 have to ask

24 today, but just remember I'm asking you originally
25 not to tell me about the substance of any
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Q. You are going to follow that instruction,
those instructions?
A. Yes, Iam.
Q. Let me resume around where we left off.
We left off with the incorporation document for J.M.
Chemical Products.
I am going to hand you what I marked as
Ex.hibit 12, Johnson Exhibit 12.
(The docmnent referred to was thereupon
marked Johnson Exhibit 12 for Identification, a .copy
of which is attached hereto.)
BY MR. PACE:
So this is a -- this is chang.i!!g the name
of J.M. Chemical Products to J.M. Products correct?
A. Correct.
Q. And this was done September 2014
correct?
A. Y s i was.
Q. And J.M. Chemical Products had only been
incorporated in the very end of June 2014, correct?
A. Yes.
Q. Why was it that you changed the name of
J.M. Chemical Products to J.M. Products in September
of2014?
A. Looking to rent a faci(jty we were
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1 nmning into some problems with landlords questioning
2 the name, Chemical.
3
Q. When you say we were trying to rent a
4 facility, what was your role in connection with
5 renting a facility?
6
A. Reviewing the proposed leases.
7
Q. Who was actually out there meeting with
8 landlords and trying to find a facility?
9
A. Dr. Rossi and I believe some real estate
I 0 agents that he had employed.
11
Q. Do you know who those real estate agents
12 are?
13
A. No.
14
Q. What is it your understanding is of the
15 problem that was being had with the landlords?
16
A. They were just questioning what do you
17 do, are you manufacturing chemicals, what kind of
18 chemicals are tlhey, that kind of thing.
19
Q. Were they concerned with having chemical
20 operations at their real estate locations?
21
A. Correct.
22
Q. As somebody that is fami liar with real
23 estate and businesses involved in real estate, that's
24 not a surprising concem, of real estate owners
25 voicing about having chemical operations at their
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1 chemical product?
2
A. Yes.
3
Q. What chemical product?
4
A. At some point I learned it was platinum
5 sponge, but I don't know ifl knew that when it was
6 created or the name was changed.
7
Q. Whose idea was it to change the name of
8 the company to J.M. Products from J.M. Chemical
9 Products?
l0
A. Dr. Rossi.
11
Q. Did you have any further discussion or
12 input on the changing of the name of the company?
13
A. No.
14
Q. Did changing the name of the company to
15 eliminate the word chemical eliminate the barrier
16 that landlords had been raising about having a
17 company involved in the chemical business?
18
MR. CHAIKEN: Object to fonn.
19
MR. LEON DE LA BARRA: Object to form.
20
THE WITNESS: I think it cured the
21
problem.
22 BY MR. PACE:
23
Q. In tenns of the business which J.M.
24 Chemical Products was engaged versus J.M. Products,
25 so let's just talk the 1st of September until the
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I plant, at their locations, correct?
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I last day of September of20 14, the business of J.M.

2
MR. LEON DE LA BARRA: Objection.
3
THE WITNESS: Correct.
4 BY MR. PACE:
5
Q. That's because chemical --using those
6 kind of chemicals, they could cause environmental
7 damage, they could cause damage to the property or
8 they could even be explosive, correct?
9
MR. CHAIKEN: Object to form.
I0
MR. LEON DE LA BARRA: Object to fom1.
II
THE WITNESS: Depending what kind of
12
chemicals, yes.
13 BY MR. PACE:
14
Q. Why was the name-- I think you testified
15 earlier today t11at the name originally was selected
16 by Andrea Rossi; is that correct?
17
A. Correct.
18
Q. Do you know why it was selected to be
19 J.M. Chemical Products?
20
MR. CHAIKEN: Object to form.
2E
THE WITNESS: No, I don't.
22
MR. LEON DE LA BARRA: Join.
23 BY MR. PACE:
24
Q. Was it your understanding that J.M.
25 Chemical Products would be involved somehow in a

2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17

18
19
20
21
22
23
24
25

Products or J.M. Chemical Products didn't change at
all, did it?
A. No, it did not.
Q. So substantively there was no change to
the business Ojperations of J.M. Chemical Products
when it became J.M. Products, correct?
A. Correct.
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to fom1.
BY MR. PACE:
Q. But by altering the nrune it was able to
eliminate the concern of landlords that they would
have chemical operations at their locations?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Correct.
BY MR. PACE:
Q. The document here that you are looking
at, Exhibit 12, says the amendment was adopted by the
board of directors without shareholder action.
J .M. Products didn't actually have a
board of directors, correct?
A. Correct.
MR. C HAIKEN: Object to form.
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(The document referred to was thereupon
marked Johnson Exhibit 15 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. T'm handing you what's been marked as
Johnson Exhibit 15. Tllis is another e-mail from
Andrea Rossi to you and to Ms. Sauer, correct?
A. Correct.
Q. This is September lst, correct?
A. Yes, it is.
Q. Now, it says here, point l: We have
rented and si 'ned as Leonardo Co . the rental of the
factory very beautiful at the following address
2861 Northwest 46th Street Dora! Florida 33I66.
Let's just start there. 2861 Northwest
46th Street that's that address w here -- -MR. LEON DE LA BARRA: I think you're
gettin the address wron .
MR. PACE: Thanks. Did I start with 2?
MR. LEON DE LA BARRA: Yes.
BY MR. PACE:
Q. 7861 Northwest 46th Street in Doral
Florida that is the address where J.M. Products was
eventually o erating or had whatever o erations it
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had?
A. I believe so yes.
Your understanding from this is that
location was actually rented not by J.M. Products but
by Leonardo Co oration correct?
A. That is correct.
. All right. Next it says now we make
a -- we make a sublease contract between Leonardo and
JMC to be signed by JMC.
You understand JMC to be a shorthand
reference to J.M. Chemical Products?
A. Correct.
Q. Do you recall whether you actually
entered that sublease? I'm sorry let me ask again.
Do you recall whether J.M. Products or
J.M. Chemical Products ever entered that sublease?
A. I believe we did, yes. I mean I believe
I signed it on behalf of J.M.
Q. We looked at the name change a second
ago. That docwnent is dated later in September, if
you go back to Exhibit 12.
A. Uh-huh.
Q. So what you had mentioned to me that the
reason for the name change was because there was
problems renting a location for having any
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operations.
A. Uh-huh.
Q. But that doesn't seem consistent with th e
document we're looking at right now, correct?
MR. LEON DE LA BARRA: Objection to for
MR. CHAIKEN: Object to form.
THE WITNESS: Well, I don't know what
name -- remember, this was a lease between the
landlord and Leonardo. It didn't involve J.M.
Chemical.
BY MR. PACE:
Q. No one was out search..ing for leases for
J.M. Chemical Products after September I, were they?
They wouldn't be.
MR. LEON DE LA BARRA: Objection to
form.
BY MR. PACE:
Q. You weren't going to have a second
location, were you?
A. Right.
MR. LEON DE LA BARRA: Objection to for
THE WITNESS: No, you're right.
BY MR. PACE:
Q. Let's walk that through again. So as of
September 1st, as you understood from this e-mail,
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there was no longer a need for J.M. Chemical Products
to rent any location anywhere?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: After this September I,
correct.
BY MR. PACE:
Q. So when you filed to change the name of
J.M. Chemical Products to J.M. Products later in
September, it wasn't to appease landlords so that a
location could be rented for J.M. Products/J.M.
Chemical Products, correct?
MR. LEON DE LA BARRA: Object to form.
MR. CHAIKEN: Object to fom1.
THE WITNESS: No. The -- we'd run into
this resistance with landlords and I believe the
decision was made we might as well change the
name because if we have a sublease with J.M.
Chemical Products it may raise issues.
BYMR.PACE:
Q. So the property that was going to be
leased at all times was going to be leased by
Leonardo Corporation and then there was going to be a
sublease to J.M. Chemical Products or J.M.
Products -MR. LEON DE LA BARRA: Object to fom1.
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MR. CHAIKEN: Fonn.

2 BY MR. PACE:
Q. -- is that correct?
A. I'm not sure how it was going to be
4
5 structured because I wasn't involved in negotiations
6 with the landlords.
Q. But you said you reviewed the documents
7
8 that came in.
A. Yeah.
9
10
Q. You would have recognized the name on the
11 documents, correct?
A. Correct. But that's when the landlord
12
13 would say here is the proposed lease.
Q. But a lease is between two parties,
14
15 right, the landlord -16
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Generally, yes.
17
18 BY MR. PACE:
Q. The landlord and-- you're right, not
19
20 always, but generally between two parties, a landlord
2 1 and a tenant, correct?
22
A. Correct.
23
Q. You would recognize the name of the
24 tenant, right? The tenant is either Leonardo or the
25 tenant is J.M. Chemical Products--

3
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(The document referred to was thereupon
marked Johnson Exhibit 16 for Identification, a wpy
of which is attached hereto.)
BY MR. PACE:
Q. Sorry, everyone else is looking at it
except for you. I apologize. This is actually -yeah, tllis is the same day as the last exhibit, just
an hour or so later in time.
This is Andrea Rossi instructing you on
how to interact with Industrial Heat in the event you
get a call from Industrial Heat· is that correct?
MR. LEON DE LA BARRA: Object to fonn .
THE WITNESS: Correct.
BY MR. PACE:
Q. He's telling you should Industrial Heat
call Johnson to ask infonn ation about when JMC and
the JMC there is short for J.M. Chemical Products?
A. Yes.
Q. To ask infonnation about when JMC would
be ready to receive their plant. What did you
understand the plant to be?
A. The actual container.
Q. The container that -- what we can see
there in Exhibit 2?
A. Yes.

I

Q. So should Industrial-- at this point in
time you know who Industrial Heat is, correct?
A. Yes, I do.
Q. They are based up in North Carolina?
A. Yes.
Q. "Should Industrial Heat call Johnson to
ask information about when JMC will be ready to
receive their plant, Johnson can answer that the
factory of JMC should be ready by the end of
September to receive their plant and that as soon
as -- as soon as their will be ready for it they wm
put it in contact with their responsible of the Miami
concern. That will be Jim Bass, if he will confim1,
otherwise I will have to find another a lso with your
help."
Several points out of tlus. First, you
helped find Jim Bass as an employee or contract
employee or independent contractor of J.M. Chemical
Products?
A. No, Colette Sauer did.
Q. Okay. Colette Sauer is your secretary?
A. Correct.
Andrea Rossi is telling you how to
interact -- what ou should communicate to Industrial
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A. Correct.
Q. --or J.M. Products, corr·e ct?
A. Uh-hul1.
Q. Which was it on the leases that you were
looking at?
A. You know, I can't recall but I believe
there was some with J.M. Chem icals, some with
Leonardo. And I believe the-- some of those-- at
least one of them said what other enti ties are going
to be occupying the property.
Q. And do you recall whether that
occurred -- I asswne that would have occurred prior
to September 1st, 2014, correct?
A. I don't know. I presume so, or otherwise
this doesn't make much sense.
Q. There is a -- do you recall anything
about a tenant being evicted from that location?
A. No, that's on a completely separate
issue.
Q. Okay. Having nothing to do with Leonardo
Corporation?
A. Not anything to do with Leonardo or J .M.
Chemical.
Q. Got it. Let me mark for you now the next
exhibit as Exhlbit 16.
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A. Correct.
MR. CHAIKEN: Object to form.
2
MR. LEON DE LA BARRA: Object to form.
3
4 BY MR. PACE:
Q. Did you follow this instruction?
5
6
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: I don't recall ifl was
7
8
ever contacted by anybody with Industrial Heat.
9 BY MR. PACE:
10
Q. Ifyou had been contacted by somebody
11 from Industrial Heat would you have followed this
12 instruction?
MR. LEON DE LA BARRA: Object to form.
13
MR. CHAIKEN: Object to form.
14
15
THE WITNESS: Well, it's saying should be
16
ready by the end of September, contact Jim Bass
and he's also saying if Jim Bass doesn't want to
17
do it, then we'll have to find someone else or
18
19
just say it's not available right now.
20 BY MR. PACE:
2I
Q. Who would know whether there was a
22 location available to receive this plant from
23 Industrial Heat?
24
A. That would be -25
MR. LEON DE LA BARRA: Object to form.
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A. Me personally?
Q. Yes you as the_Qresident of J .M.
Chemical Products.
A. That's correct.
(The document referred to was thereupon
marked Johnson Exhibit 17 for Identification, a wpy
of which is attached hereto.)
BY MR. PACE:
Q. Mr. Johnson, I'm handing you what's been
marked as Johnson Exhibit 17. Tllis is another e-mail
from Andrea Rossi to you and Ms. Sauer, correct?
A. Correct.
Q. Thjs is dated March 3rd, 2015, correct?
A. That's correct.
Q. There is a few things about this letter I
want to ask ou about but do you recall letters bcin
sent by you to Industrial Heat?
MR. LEON DE LA BARRA: Object to fonn .
THE WITNESS: Yes.
BY MR. PACE:
. Those letters made -- well what do ou
recall those letters being about?
A. I think they were monnhly re[)orts as to
how much energy was consumed by J.M. Chemical or
J.M., advising Industrial Heatt11at this is how much
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MR. CHAIKEN: Object to form.
THE WITNESS:-- Dr. Rossi.
BY MR. PACE:
Q. And you just made reference to part of
this I want to talk about a little more. "That will
be Jim Bass, ifhe will have to confirm, otherwise I
will have to find another a lso with your help."
Se tember I 2014 had Jjm Bass been
employed by J.M. Chemical Products?
A. I don't know the exact date but this
would seem to indicate that they; -- Dr. Rossi and Jim
Bass had met Dr. Rossi had made him an offer and Jim
hadn't res onded yet.
. If Jim had not acce ted our
understanding from here is that -- that Andrea Rossi
would find somebody_, a replacement for Jim Bass with
the he! of Colette Sauer?
MR. LEON DE LA BARRA: Object to form.
THE WlTNESS: Correct.
BY MR. PACE:
Q. And you as the resident of J.M. Chemical
Products or J .M. Products never had any decision
making role in whether or not to hire Jim Bass as
either an ernplo ee, a contract worker or an
inde endent contractor?
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. We're going to get into some of those
letters in a little bit but for now did you
understand those letters were being either originally
written or being reviewed and edited by Andrea Rossi?
A. Yes the information for those letters
came from Dr. Rossi.
. It says here Andrea Rossi is ivin
directions as to where they shou ld be e-mai~
correct? Please e-mail to and nhen he rovides two
e-mail addresses correct?
A. Correct.
Q. Then he says: "Attention: Of they
contact you for any reason, forward them to my
attorney Johnson, not to me. I do not belong to
J.M."
MR. LEON DE LA BARRA: Object to form.
MR. PACE: Did I misread that?
MR. LEON DE LA BARRA: Yeah, I think so.
BY MR. PACE:
Q. Let m.e do that again. The e-mail
states: "Attention: Of they contact you for any
reason, forward to att ney Johnson, not to me. I do
not belong to J.M."
Did I read that correctly this time?
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1
A. Yes.
2
Q. The J.M. is a reference to J.M. Products?
3
A. Yes.
4
Q. Do you know why Andrea Rossi is providing
5 this instmction?
6
A. It wasn't sent to me.
7
Q. Well, it actually is sent to you.
8 mean-9
A. Yes.
10
Q. --the e-mail is to you. Sorry about
11 that.
12
A. Yeah, you are right.
13
Q. If you don't know, you don't know. I am
14 just asking why was he -- we have already talked
15 today about J.M. Chemical Product or J.M. Chemical
16 Products was formed at his request. He picked the
17 name for it. He gets the location lease. He
18 provides whatever money that J.M. Chemical Products
19 or 1.M. Products has.
20
Do you understand why he wants to take
21 the position that he does not belong to J.M.?
22
MR. LEON DE LA BARRA: Object to fonn.
23
MR. CHAIKEN: Object to form.
24
THE WITNESS: I believe what he was
25
getting at is ownership.
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I whatever u ose, to refer to J.M. Products 2 Advanced Derivatives of Johnson Matthey Platinum
3 S onge. Did I read that correctly?
4
A. Correct
5
Q What is Advanced derivatives of Johnson
6 Matthey Platinum Sponge?
A. I take it to mean a product that is
7
8 produced using Johnson Matthey platinum sponge, a
9 derivative of the sponge.
Q. You don't take that to associate any
10
11 connection between J.M. Products and Johnson Matthey?
n
A. As far as like being an affiliate?
13
Q. Yeah, affiliate, subsidiary, related
14 company in any sort of way.
~5
A. No, I do not.
Q. Has Andrea Rossi ever told you that the
16
17 J.M. for J.M. Products was supposed to be short for
18 or suggests to be sho1t for Jolmson Matthey?
19
A . No.
20
Q. What do you understand -- do you have any
21 basis to know what the J.M. is short for in J.M.
22 Products?
23
A. No.
24
Q. None whatsoever?
25
A . No.
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(The document referred to was thereupon
marked Johnson Exhibit 18 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. Okay. I am going to hand you what's
marked as Deposition Exhibit 18. This is also an
e-mail from you or to you from Andrea Rossi a few
days later, March 16,2015.
A. Yes.
Q. This is Andrea Rossi instmcting you as
to where the address-- the official address of J.M.
Products should be?
A. Correct.
. And the o fficial address he's rovidin
you this is the address of the warehouse that Andrea
Rossi had leased on behalf of Leonard correct?
A. That's correct
. When he says: "So the u dated address
becomes instead of Boca Raton as follows." Prior to
tllis tl1e address of 1.M. Products was your law office
in Boca Raton?
A. Correct.
. And he tells ou and/or Colette to
fashion a-- well to update the address however
you're t.!Q_dating it, whether it's on letters or for
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Q. You know Andrea Rossi's children, his
wife? I mean there is not like somebody else with a
J.M. that you can think of, oh, that's what it comes
from?
MR. LEON DE LA BARRA: Object to fonn.
THE WITNESS: No, you're right on that.
BY MR. PACE:

6
7
8
9 commmlication with Jolmson Mattl1ey?
10
A. I believe there was an order laced with
11 Johnson Matthey fl r I inu=
m~=-..:c·
12 my office.
13
. An order that went through your office.
14 Was it an order that was actually_ paid? Do you know
15 if anyone actually boug.hl.Piatinum s ongcs from
16 Johnson Matthey?
17
A. Yes.
18
Q. Was that through J.M . Products?
19
A. Yes.
20
Q. Who aid the amoun t-- what was the
21 source of fund s that J.M . Products used for that
22 urchase?
23
MR. LEON DE LA BARRA: Object to form.
24
THE WITNESS: It was -- it was paid for
25
by J.M. Products or J.M. Chemical Products one
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or the other. But the source of the funds? l
don't know if it was in the account already or
if it came from Leonardo.
BY MR. PACE:
Q. Okay. Do you know about the size of the
transaction?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: No.
BY MR. PACE:
Q. Would it surprise you if it was over a
million dollars?
A. Yes, I would be su rised. I know there
was a uote .Qrovided by: Johnson Matthey for over a
million but I don't think it was over-- we ever
confirmed and laced that order.
Q. See, that's what 1 was ·ust askin
about. That's why I was getting confused. You said
the order went throu h J.M. Products. I'm try:ing..to
understand what that means, was it actually aid for
or it was just an order but nothing ha ened?
So J .M. Products -- y:ou're made aware of
a order-- we will look at the documents in a bit on
tllis but I j ust want to understand what you recall
before we look at the documents. You recall that
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BY MR. PACE:
Q. And whatever that transaction was, that
would be reflected in the bank records -- the Bank of
America records for J.M. Products?
A. Yes, it should be.
Q. Let me hand to you Exhibit 19.
(The document referred to was thereupon
marked Johnson Exhibit 19 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. Tllis is another e-mail from Andrea Rossi
to you and your assistant, Colette, tills time in
October 19th of2015, correct?
A. Correct.
Q. And the issue identified here is that the
1.M. Products -- the State of Florida was going to
dissolve or adrillnistratively dissolve J.M. Products,
correct?
A. Yeah, the gist of it is saying that the
State of Florida had already administratively
dissolved it.
Q. I'm going to hand you what's marked as
Exl1ibit 20.
(The document referred to was thereupon
marked Johnson Exl1ibit 20 for Identification, a copy
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of which is attached hereto.)
BY MR. PACE:
Q. If you can keep Exhibit 19 and Exhibit 20
together. I'm just trying to coordinate on these.
So on the 19th Andrea Rossi contacted you
to let you know that J.M. Products had been
administratively dissolved, correct?
A. Correct.
Q. He tells you he thought it was an issue
for the accountant. But Diane Annesser, that's the
accountant's name, correct?
A. That's correct.
Q. Told me that it was -- it's a misspelling
but it was you, you meaning either you or Colette.
mean Henry Johnson or Colette?
A. That's correct.
Q. He asked you to immediately pay the Slllm
due to reinstate J.M. Products, correct?
A. Correct.
Q. Because it says because we cannot-- we
cannot absolutely have it revocated.
Who is the we that he is referencing,
other than himself?
MR. LEON DE LA BARRA: O~ject to fonn.
THE WITNESS: I presume it's Diane
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I with J.M. --I'm sorry with Johnson Matthey that was

2 made by Andrea Rossi, correct?
3
MR. LEON DE LA BARRA: Object to form.
4
MR. CH AIKEN: Object to form.
5
THE WlTNESS: Yes.
6 BY MR. PACE:
7

9
10
II
12
13
14
15
16
17
18
19
20
21
22
23
24
25

That's correct.
All right. T hat request for an order
results in an invoice or a bid or ro osal of over a
million dollars. Do you have a recollection of
that? I think :'[OU were ·ust sa ing_you did.
A. Yes.
Q. All right. T hen I thought you said that
something was -- you believe sometlling actually was
urchased by J.M. Products from Johnson Matthey. Is
that correct?
A. That's correct.
. What size was t11at transaction; do you
recall?
MR. LEON DE LA BARRA: Object to form.
THE WlTNESS: No it was not anything
near the million dollar quote or million pound
uote or whatever it was.
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1
Q. But whether her math is correct or not
2 Colette Sauer is reflecting that she has invoices
3 that aren't for nickel powder, but that are for
4 accounting and legal services, correct?
MR. LEON DE LA BARRA: Object to form.
5
6
MR. CHAIKEN: Object to form.
7
THE WITNESS: I don't know where she got
8
1,050 because, again, it's 900 and 750.
9 BYMR. PACE:
10
Q. I under stand that. But are you
11 suggesting -- I mean Colette is referencing the
12 attachments and those are the attachments. I need to
13 understand whether you were truly reading Exhibit 21
14 as suggesting that J.M. Chemical-- that J .M.
15 Products actually had 4,000 grams of nickel powder
16 and it was selling that to Leonardo Corporation. I
17 just want to understand, that's how you read Exhibit
18 2 1?
19
MR. CHAIKEN: Object to form.
20
MR. LEON DE LA BARRA: Object to fonn.
21
THE WITNESS: Again, I don't know because
22
at this time the address for J.M. Products was
23
the Dora! address.
24
So if anything had been ordered it would
25
have been delivered to tlle Dora! address.
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1
(The document referred to was thereupon
2 marked Johnson Exhibit 23 for Identification, a wpy
3 of which is attached hereto.)
4 BY MR. PACE:
5
Q. I'm now handing you what's been marked as
6 Johnson Exhibit 23. Do you notice at the end of
7 Johnson Exl1ibit 21 Ms. Sauer generated an invoice but
8 it reflected zero grams; is that correct?
9
A. Yeah, it's comma 000.00, obviously a
10 typo.
11
Q. Understood. In fact, what we're looking
12 at here in Exl1ibit 23 is Andrea Rossi advising
13 Colette of that error, correct? If you look there at
14 the middle: "Dear Colette, you wrote gram 00.000.
15 Please correct: Grams 4,000.00."
16
A. Correct.
17
Q. Now, when-- if you-- he's also here
18 t110ugh, continues. I'm sorry.
19
So Ms. Sauer responds: "Oops. My
20 apologies."
21
Then Andrea Rossi responds with-- startts
22 with a "he, he, he" which I assume is meant to
23 reflect laughter, correct?
24
MR. CHAIKEN: Object to fonn.
25
MR. LEON DE LA BARRA: Object to form.
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I BY MR. PACE:

2
Q. You don't read this as-- as Andrea Rossi
3 requesting an invoice to be created to provide an
4 excuse or basis to pay $1,050 to J.M. Products?
MR. LEON DE LA BARRA: Object to form.
6
MR. CHAIKEN: Object to form.
7
THE WITNESS: T hat's one way to read it,
8
I agree witl1 you there.
9 BY MR. PACE:
Q. Well, I am asking how -10
11
A. No, that's not how I read it.
12
Q. That's not how you read it t11ough?
13
A. No.
14
Q. Okay. Do you know whether you need any
15 license to purchase nickel powder?
16
A. No, I don't know.
17
Q. Do you know where one would find nickel
18 powder?
19
A. From a metal supply business.
20
Q. What's a metal supply business?
2E
A. I don't know.
22
Q. Okay. So you don't know-- you don't
23 actually know where someone would obtain nickel
24 powder?
25
A. No.

5
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1 BY MR. PACE:
Q. Fair enough.
2
3
A. I assume so.
4
Q. Then also: "Please do not copy to me the
5 e-mails you send to the accountant of J.M. It is not
6 proper." Do you understand the reason t11at it would
7 be improper fore-mails with Diane Annesser to also
8 include Andrea Rossi?
9
A. No, I don't understand that.
10
Q. And the reference to the accountant-1 1 I'm sorry, t11e accountant of J.M. is Diane Almesser,
12 the accountant of J.M. Products?
13
A. That's correct.
14
Q. All right. Exhibit 24.
(The document referred to was thereupon
15
16 marked Johnson Exhibit 24 for Identification, a copy
17 of which is attached hereto.)
18 BY MR. PAC E:
19
Q. Starting to get good at this. The first
20 e-mail in the series is from Julia Annesser. You
2 1 understand tllat she works with Diane Annesser?
22
A. Yes, I believe it's her-- Diane's
23 daughter-in-la w, I tllink.
24
Q. So Julia Annesser is identifying for your
25 assistant the payroll payments that have to be made
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1 out for J.M. Products, correct?
2
A. Yes, that's what I asswne they are.
3
Q. Okay. Do you know for whom these
4 unemployment payments were being made?
5
A. No.
6
. Ms. Sauer then forwards to Andrea Ro~
7 "I do not have time to..Qre are an in voice if you
8 need one but see below."
9
And then he res onds: "I transfer
II
12
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account on the su ly ing of course. You will invoice
altogether the next time."
12
Am I understanding this correctly that
13
Andrea Rossi is agreeing to ay for these expenses of
14
J.M. Products?
15
A. Yes that's what it a cars.
16
Q. Okay. Colette says: "I do not have time
17
to prepare an invoice if you need one but see
18
19
below."
Do you know whether nom1ally the expenses
20
that would come in for J.M. Products Colette would
21
prepare some form of invoice to convey those amounts 22
to Leonardo and/or Andrea Rossi?
23
MR. LEON DE LA BARRA: Object to form.
24
THE WITNESS: I don't know.
25
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BY MR. PACE:
Q. Okay. Is there anyone other than Andrea
Rossi and Colette Sauer who would know? I know it's
an open-ended question, but I'm just asking.
A. Diane Annesser or Julia Annesser, since
they review all the taxes and review all the-- all
the statements.
Q. It references in Andrea Rossi's e-mail a
tmnsfer of$500 from Leonardo to J.M.
You understand that to be J. M. Products,
correct?
A. Correct.
Q. "As an account on the supplying of
course."
Do you know what the supplying -- I
realize it's not an e-mail to you but I'm just asking
the question. Do you know what an -- on account -I'm sorry, as an account on the supplying of course
means?
MR. LEON DE LA BARRA: Object to form.
THE WlTNESS: No.
BY MR. PACE:
Q. I like tbat pregnant pause. Can I steal
308 from you? 306, sorry.
(The document referred to was thereupon

marked Johnson Exhibit 25 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. Handing you what's marked as deposition
exhibit-A. 25.
Q. Do you want to take a break?
A. No.
Q. Deposition Exhibit 25. Separate-independent of looking at this e-mail now, were you
aware of whether there was any overdraft problems or
insufficient fund problems in connection with the
J.M. Products bank account at Bank of America?
A. No.
Q. All right. There is a reference here to
Colette sending an e-mail to Andrea Rossi sayin sec
below, this is the amount of money that is going to
be needed and it ends u bcin seeing below w hich
is the amount of money that is needed for ayroll
taxes and alike.
"We need to kee $500 even: month for
the 15th withd rawal. Will you automatically de osit
the money?"
Andrea Rossi's res onse: "Based on the
contract between J.M. Products and Leonardo
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Co oration, yes, we can do it."
First part -- my first question here is
so this is either Andrea Rossi or Leonardo
Co oration acknowledging that th ey will rovide the
money to ay for these -- whatever these taxes arc
correct, the $500 needed eve!)'. month?
A. Yes.
. All ri ht. Are you aware -- is there a
contract between J.M. Products and Leonardo
Corporation?
A. I believe the sublease is the only thing.
Q. And the sublease -- well, we'll get to in
a bit. There is also a rented em loyee that J.M.
Products rents from Leonardo. In fact will you grab
that document for me. We can talk about that next
just so we can cover it all at o nce.
But the lease would have involved money
going from J.M. Products to Leonardo not the other
way around correct?
A. Correct.
Q. Okay. So you arc not aware of any
contract by which money was to flow from Leonardo
Co oration to J.M. Products?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: No, y:ou're right.
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1 BY MR. PACE:
2
Q. So you have no basis -- so to the best of
3 your knowledge -- I'm somr. To the best of your
4 knowledg~ Andrea Rossi is referring to a contract
5 that sim I doesn't exist?
6
MR. LEON DE LA BARRA: Object to form.
7
THE WITNESS: I don't know.
8 BY MR. PACE:
9
Well that's what I'm asking you. To the
I 0 best of your knowledge he's referrin g to a contract
II that docs not exist?
12
MR. LEON DE LA BARRA: Object to form.
13
THE WlTNESS: To the best o f my
14
knowled e correct.
15 BY MR. PACE:
16
Q. This is a little out of context or out of
17 the flow, but I wanted to cover this anyways because
18 it relates to what we were just talking about.
19
(The document referred to was thereupon
20 marked Johnson Exhibit 26 for Identification, a copy
21 of which is attached hereto.)
22 BY MR. PACE:
23
Q. This is exhibit-- Johnson Exhibit 26.
24 This is a document from Leonardo Corporation to J.M.
25 Products, correct?
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I
MR. CHAIKEN: Object to forn1.
THE WITNESS: I didn't get it.
2
3 BY MR. PACE:
4
Q. Well, why he would have sent it to J.M.
5 Products. I'm sorry.
6
A. To memorialize an agreement that was
7 reached.
8
Q. Do you think such an agreement was
9 reached?
I0
A. I don't know.
11
Q. Well, you are the president of J.M.
12 Products, correct?
13
A. Right.
14
Q. Could J.M. Products have committed to
15 paying $3,000 a month without the president of J.M.
16 Products knowing?
17
MR. LEON DE LA BARRA: O~ject to form.
18
THE WITNESS: Conceivably, yes.
19 BY MR. PACE:
20
Q. How?
21
A. If, in fact, he provided these services
22 they could have been paid for out of J.M. Produ·cts'
23 account.
24
Q. The J.M. Products account, meaning the
25 Bank of America account?
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A. Yes, it is.
Q. All right. It states that they are
lending-- that Leonardo is lending to J.M. Products
an employee named Mr. Reinaldo Breto. Reinaldo
Breto, for activity to be executed in the above
mentioned workshop. Do you know who Mr. Reinaldo
Breto is?
A. No.
Q. Are you aware of J.M. Products ever
having an employee named Reinaldo Breto?
A. No.
Q. Are you aware of Leonardo ever having an
employee named Leonardo --named Reinaldo Breto?
A. No.
Q. Are you aware of J.M. Products ever
paying $3,000 a month for any reason to Leonardo
Corporation?
A. No.
Q. Was this letter sent to you?
A. No, I have never seen it.
Q. You have never seen this letter before?
A. No, I haven't.
Q. Do you have any idea why Andrea Rossi
would have sent this letter to yolll?
MR. LEON DE LA BARRA: Object to fonn.
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A. Right, by the bookkeeper.
Q. And the Bank of America account meaning
the one into which Leonardo Corporation would deposi
money or wire money?
A. Correct.
Q. And you are not aware of-- and you are
not aware of money being wired out of that account
from J.M. Products-- wired or paid out of that
account, from J.M. Products to Leonardo?
A. Me, no.
Q. And you are confident the bank account
records would reflect whether there are any payn1ents
made by J.M. Products to Leonardo?
A. Yes.
MR. LEON DE LA BARRA: Object to the
form.
BY MR. PACE:
Q. To the extent J.M. Products made payments
for any reason to another corporation or another
person, it did-- it did so through the Bank of
America account, correct?
A. Correct.
MR. LEON DE LA BARRA: Object to form.
BY MR. PACE:
Q. I should say here there is a reference
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bere to invoices. Did you ever receive an invoice
for services for Reinaldo Breto?
A. I did not.
Q. Are you aware that there was a security
guard or an individual -- I shouldn't say security
guard but there is an individual who is residing in
the J.M. Products portion of the Dora! warehouse?
MR. LEON DE LA BARRA: Object to form.
MR. CHAIKEN: Object to form.
THE WITNESS: I became aware of that
within the past week.
BY MR. PACE:
Q. Do you know who that is?
A. No, I don't.
Q. Or was?
A. No, I don't.
Q. How did you become aware of that?
A. I'm not certain. Maybe reviewing
documents or invoices or something in preparation for
this. I'm not certain.
Q. Okay. You don't think it was a
conversation with anyone?
A. No.
Q. Have you spoken to Mr. Bass within the
past week?
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THE VIDEOGRAPIIER: Going off the record.
ll1e time is 3:03 p.m.
(Thereupon a brief recess was taken,
after which the following proceedings were had.)
THE VJOEOGRAPHER: We're now back on the
record. The time is 3:14, media number four.
THE WITNESS: There is one thing Twould
like to correct about what I said.
BY MR. PACE:
Q. Sure.
A. You asked me ifi had met with Dr. Rossi
any time within the past week, I think?
Q. Yes.
A. The day before yesterday all the
attomeys, Dr. Rossi, Jim Bass and l met to -Q. I don't want to hear the substance of
it
A Yeah, we all met
Q. Where?
A Your office in Coral Gables.
Q. So when you say you, you're refening to
Mr. Chaiken's office in Coral Gables?
A Correct Correct.
Q. Okay.
A. And I t!hought you were referencing
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A. I have, but I don't think -- he wouldn't
have mentioned that, I don't think.
Q. Other than today have you spoken to
Andre.a Rossi within the past week?
A. No.
Q. I am trying to figure out what the source
would be for learning that there -- I'm sorry, let me
ask you differently.
What is it that you learned about
somebody residing or primarily residing at the
location of J.M. Products in Dora I, Florida?
MR. LEON DE LA BARRA: Object to fonn.
THE WJTNESS: Just that there was
somebody there and the purpose was
janitoriaUsecurity.
BY MR. PACE:
Q. But that person was also staying there,
that they weren't simply there 9 to 5, but would be
there in the evening?
A. 1 didn't know that.
MR. CHAIKEN: Can we take a break at some
point in the near future?
MR. PACE: Absolutely. Why don't we do
it now.
MR. CHAIKEN: Sure.
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I Dr. Rossi and l one-on-one.
2
(The document referred to was thereupon
3 marked Johnson Exhibit 27 for Identification, a wpy
4 of which is attached hereto.)
5 BY MR. PACE:
6
Q. Let me hand you what was marked-- has
7 been marked as Johnson Exhibit 27. And because of
8 the time of day that it is I'm going to try and speed
9 up here a little bit, but please don't -- never let
10 me speed you up faster than you're comfortable
11 looking at a document or movimg forward.
12
My question on this one really just
13 relates to this top e-mail. Andrea Rossi tells
14 Colel!e Sauer: "The ayments that Leonardo makes to
15 J.M. arc always made immediately u on your request
16 and correspond to what you say."
17
Is that consistent with your
18 understanding of how Leonardo and J.M. Products
L9 operated that when J.M. Products had expenses they
20 would 11as them along to Leonardo or to Andrea Rossi
21 and then they w ould be.Paid by Leonardo and/or Andre·
22 Rossi?
23
MR. LEON DE LA BARRA: Object to fonn.
24
THE WITNESS: Yes. 1 don't know if that
25
was the exclusive way of doing thin~ut
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Q. All right. When it comes to expenses

1
yeah.
2 BY MR. PACE:

. Do you know whether that was -- let's
explore that just a little bit.
Is it your understandin that was the
primary way that expenses were paid by 1.M. Products
that they would be_Rrovided to Andrea Rossi and then
Andrea Rossi would rovide money either from his ow
account or from Leonardo's account?
MR. LEON DE LA BARRA: Object to form.
THE WlTNESS: Again at this oint we
weren't the prim<UJ:: ayers out of that account.
Ex enses were rimarily bcin handled by Diane
Am1esser's office, but that was my
understanding,_yeah.
BY MR. PACE:
. Just -- I think we got a Little bit -that res nse might have been just a little bit
mudd . Let me just be clear.
So your understanding is the rimary way
that an ex enses of J .M. Products were being aid
was that they -- the ex cnsc would be relayed to
Andrea Rossi and money from either Leonardo
Co!J1oration or Andrea Rossi would be provided to J.M.
Products to make the necessary payments?

2 from Jim Bass, was the same true that -- that to the
3 extent that Jim Bass charged J.M. Products, J.M.
4 Products would pass that through to Leonardo or
5 Andrea Rossi?
6
MR. LEON DE LA BARRA: Objection to forn .
7
THE WITNESS: I wasn't_Q_a~ to those -8
to that invoicing that went to Colette but as
9
far as I know yes that's correct.
10
(The document referred to was thereupon
11 marked Johnson Exhibit 28 for Identification, a copy
12 of which is attached hereto.)
13 BY MR. PACE:
14
Q. I am going to mark -- we can move through
15 this stuff, I hojpe quickly. This is 28. This is
16 Johnson 28.
17
And acntally on this one I am going to
18 have to actually ask you -- it's really your first
19 e-mail. If you'd take a second just to look at this
20 whole thing because I really want to start with your
2 1 first e-mail there at the bottom. I'm sorry, on page
22 2. Let me start with who is Jonathan Vitello?
23
A. He is the president oflntemational
24 Medical Industries, Inc.
25
Q. And you were asking him if he can give a
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A. Yes.
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Q. All right. And I said -- I think I asked
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Arc you aware of any other wa that J.M.
Products obtained money to ay: for its ex enses,
other than from Andrea Rossi and/or Leonardo
Co!:Q_Oration?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: The sale of roduct.
BY MR. PACE:
Q. But you arc not -A. But I'm not aware of any roduct being
sold.
Q. So you arc not aware of any roduct being
sold?
A. Right.
I think I asked the question of what you
arc aware of.
A. Yeah.
Q. So arc ou aware of any other basis for
J.M. Products to be able to pay any expenses, other
than money bcin rovidcd to it by Andrea Rossi or
Leonardo Corporation?
A. No.
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recommendation or referral for an electrical engineer
and a jack of all trades handyman, correct?
A. Correct.
Q. Both positions would be two or three days
per week. What's the basis for you making this
request to Jonathan? Who told you that Andrea Rossi
was going to need these services?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Dr. Rossi did.
BY MR. PACE:
Q. Was it your understanding that these were
services that were going to be needed for Leonardo
Corporation or for J.M. Produc"ts?
A. Both.
Q. Did you think that these people would be
working for both companies or that the electrica I
engineer would be working for one and the handyman
for the other?
A. I didn't know.
Q. Okay. Is the only person you made an
inquiry of Jonathan Vitello or did you make inquiries
of several other people in tenns of whether they
could help you find someone?
A. Jonathan Vitello is the only one I could
think of, that I personally contacted.
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Q. Okay. This is July 2014, so J.M.
Chemical Products at least had been fonned by then,
correct?
A. Correct.
~ The to res onse that y'""o_
u_'-'--~ _ __.~from Andrea Rossi is: "Thank you very much.
search."
Do ou know wheth er he ever found -well the electrical engineer that ultimately
somebody found was Jim Bass, correct?
A. Correct.
Q . You mentioned before about your assistant
Colette Sauer might be involved if-- remember we
talked about if there is a need to find somebody else
other than Jim Bass. Do you know whether she had an
involvement finding Jim Bass in the first place?
A. Yes, I believe she contacted him.
Q. How did she find M r. Bass?
A. She knew him from prior employment.
Q. Whose prior employment?
A. They both worked for the same company.
Q. What was that company?
A. Modular Components. It's Mod Com.
Q. Okay. And do you recall that-- just try
to look at things here, we've got an e-mail from
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September 1st, where there is a reference to Jim
Bass. We've got an e-mail here from the very end of
July where it looks like we're looking for somebody.
Does that refresh your recollection in
terms of whether Mr. Bass was identified sometime in
August of2014?
A. Yeah, and there is one reference in one
of these exhibits to Mr. Bass, if he's -Q. Ifhe'll confinn?
A. If he'll confinn, so that must have
been-Q. Yeah, I think -- I'm sorry. I think that
was one of the September I st e-mails.
A. So that would have been the time frame.
Q. I should have marked that better but it's
Exhibit 16. lfyou look at Exhibit 16.
A. Correct.
Q. So you believe that Jim Bass was found
through Colette Sauer's prior connection to him
sometime during August of 2014?
A. Correct.
(The document referred to was thereupon
marked Johnson Exhibit 29 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
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Q. Handing you what's marked as Exhibit 29.
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This is an e-mail exchange between A ndrea Rossi and
your assistant, Ms. Sauer. And here Andrea Rossi
says: "As I said yesterday in your voice mail I pay
today Jim with a check of Leonardo, as a loan to J.M.
as we are quicker."
First, the Jim is Jim Bass, correct,
given the re line?
A. Yes.
Q. The J .M. is J.M. Products?
A. Correct.
Q. And again, to your know ledge there was
never any loan from Leonardo to J.M. Products or an
loan from J .M. Products to Leonardo?
A. Well this would indicate that whatever
Jim Bass was getting aid would be aid by Leonardo
but was ex ected to be reimbursed by J.M. and below
it sa s there is no money in the J.M. account.
Q. So let me ask my uestion again. You are
not aware of any loan from Leonardo to J.M. Products
or an loan from J.M. Products to Leonardo correct?
A. No other than what is referenced here.
Q. So you believe that this actually
reflects a loan?
A. Well, that's what it's saying as a loan.
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aware of there actually being a loan between Leonardo
and J.M. Products? Maybe I need to ask it
di ffcrcntly.
Arc you aware of any loan between
Leonardo and J.M. Produc s n actual loan?
A. You mean with a romissory note?
. Any kind of document an k ind of
documented loan.
A. Other than this no.
Q_. And when y
a o cr than this o arc
not saying that there is any loan agreement or loan
documents you're saying other than this one e-mail
that makes a reference to there being a loan?
A. Correct.
Q. All right. And you are not aware -- if
there was hy othctically any such loan, you arc not
aware of J.M. Products ever paying it back?
MR. LEON DE LA BARRA: Object to fonn.
THE WITNESS: No, you're correct.
BY MR. PACE:
Q. In fact, what we have talked about before
is really J.M. Products' source of income or source
o.[paying any of its expenses was actually getting
money from Leonardo correct or Andrea Rossi?

41 (Pages 158- 161)
Veritext Legal Solutions
800-726-7007

305-376-8800

Case 1:16-cv-21199-CMA Document 256-3 Entered on FLSD Docket 04/12/2017 Page 32 of
52
HIGHLY CONFIDENTIAL- ATTORNEYS EYES ONLY
Page 162

1
2

14
15
16
17
18
19
20
21
22
23
24
25

MR. LEON DE LA BARRA: Ob.ectto the
fonn.
THE WITNESS: As far as I know.
(The docum ent referred to was thereupon
marked Johnson Exhibit 30 for Iden tification, a co y
of which is attached hereto.)
BY MR. PACE:
. I'm goin • to hand you what's marked as
Johnson Exhibit 30. I'm going to start at the to
here. Colette referencing I think the e-mail we
looked at reviousl of February 5th says -- is
referring to money aid with a L eonardo check to Jim
Bass.
Then Andrea Rossi's res onse is: There
should be other wires Leonardo made to J.M.
Products-- to J.M. which you understand to mean
J.M. Products. "All the invoices you aid to Jim
have been aid with my wires."
Is that correct?
A. That's what it says yes.
~ And Jim is Jim Bass?
A. Correct.
Q. And my wires is wires by Andrea Rossi?
A. Or Leonardo, yeah.
Q. Or Leonardo. And is this consistent with
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your understanding that to the extent that there were
any invoices or expenses for Jim Bass hose were
always aid b Andrea Rossi or Leonardo?
A. Through J .M.
MR. CHAIKEN: O b.ect to fonn.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: T hrough J.M.
BY MR. PACE:
Q. Through J.M. I understand. So to the
extent there were any invoices or bills submitted by
Jim Bass to J.M. Products, the source of funds for
J.M. Products to ay those bills or invoices was
money that came from Andrea Rossi or Leonardo
Co ration?
A. That was my understandingLyes.
Q. There is also a reference here in the
next page to a choice of-- choice of the litigator.
Were you having discussions with Andrea
Rossi -- let me ask. In your capacity as the
president of J .M . Products were you having
discussions with Andrea Rossi about the fact that
J.M. Products might be sued?
A. You know, I don't know the context of
tilis.
Q. Are you aware whether prior to this date,
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which is July of2015, whether Andrea Rossi was
involved in any litigation?
A. I don't recall.
Q. I was going to ask whether you-- as of
July of2015 was J.M. Products involved in any
Jitjgation?
A. Not that I know of.
Q. So you have no idea what the reference is
here to the choice of ti1e litigator?
A. No, I don't. We had lawsuits involving
tenants, but ti10se of course would have been held in
Mianli because the tenants were all in Miami. So I
don't know what context this came from.
Q. And then he's also asking you for ti1e
total of the amount paid from Leonardo to J.M.
Products.
A. That's correct.
(The document referred to was thereupon
marked Jolmson Exhibit 31 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. Mr. Johnson, I am handing you what's b een
marked as Exh ibit 31. And the only thing I want to
ask you here, so Colette is asking Andrea Rossi, is
it possible for you -- you could pay Jim from
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A. Correct.

Q. Then his response to her is: "I send you
the money today. Tomorrow Johnson can give h im a
check ofJ.M."
So this is Andrea Rossi or Leonardo will
send the money to J.M. Products today and then
tomorrow J.M. Products would actually write a check
to Jim Bass, correct?
A. Correct.
Q. In fact, is that how you-- when you
would pay Jim Bass would yoU! usually pay him with
checks?
A. Yes.
MR. LEON DE LA BARRA: Object to fonn.
BY MR. PACE:
Q. Why does Andrea Rossi -- what do you
understand Andrea Rossi to be communicating when he
said I cannot pay him?
MR. LEON DE LA BARRA: Object to form.
BY MR. PACE:
Q. Do you know of any reason why Andrea
Rossi or Leonardo could not ay Jim Bass directly?
A. Well, I think it's me<mt in the context
of he was rfonning work for J.M. Products and not
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1 for Leonardo.
2
Q. But the money was still coming from
3 Leonardo?
4
A. Correct.
5
~ So it's sim ly:
'-'___...,__ _...,___
6 Produfli, correct?
7
A. As far as I know, yes.
8
. So why: could Leonardo or Andrea Rossi not
ay Jim Bass directly?
MR. LEON DE LA BARRA: Object to form.
II
THE WlTNESS: I think that goes back to
12
the-- that other e-mail, that says-- Exhibit
13
29 where Andrea Rossi says I aid Jim toda
14
with a check from Leonardo as a loan to J.M.,
15
16
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Q, But is there any reason that you know of
or that y:ou're aware of whereby: Leonardo could not -I mean the language here is I cannot ay him.
Is there any reason you know that
Leonardo or Andrea Rossi could not have aid Jim
Bass?
MR. LEON DE LA BARRA: Object to form.
THE WlTNESS: No.
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Heat on bchal f of J.M. Products, Inc.?
A . Yes.
Q. The information that is contained in
here -- looking at 32 so your letter says: Your
plant has produced during the month of February a
total of24 MWh, megawatt hours er day, starting
Friday__, February 20 2015 through Sunday__, February
28 2015.
Do you have any basis to know, other than
the fact that Andrea Rossi wrote tllis sente1~
whether the sentence is accurate or not?
A. No.
Q, Fli to the next one. This is Exhibit
34.
The document referred to was thereu on
marked Johnson Exhibit 34 for Identification, a co_Qy
of which is attached hereto.)
BY MR. PACE:
. So in terms of these letters that ou
were sending to Industrial Heat our understanding
is that Andrea Rossi was -- he drafted the ori ina!
letter and then he would revise r u date the letter
each month?
A. Correct.
. And then Colette, I assume, would tum it
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I BY MR. PACE:
2
Q. In fac previously they have?
A. Correct.
3
MR. LEON DE LA BARRA: Object to form.
4
5 BY MR. PACE:
Q. More paper. I'll try to be quick. Why
6
7 don't we mark 216 and 217 at the same time. Tab 5.
8
(The document referred to was thereupon
9 marked Johnson Exhibit 32 for Identification, a copy
I 0 of which is attached hereto.)
II
(The document referred to was thereupon
12 marked Johnson Exhibit 33 for Identification, a copy
13 ofwhich is attached hereto.)
14 BY MR. PACE:
15
Q. I'm going to hand you now Mr. Johnson
16 what's marked as Exhibits 32 and 33. I'm going to
17 take these out of order from what I gave you. I want
18 you to start with 33. You recognize Exhibit 33 as
19 Andrea Rossi's handwriting?
20
A. Correct.
21
Q He wrote a letter that he wanted J.M.
22 Products to send to -- send to Industrial Heat?
23
A. Yes.
24
Q. And in fact when we looked at Exhibit
25 32 y:ou, in fact, sent such a letter to Industrial
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MR. LEON DE LA BARRA: Object to fonn.
THE WITNESS: Yes that's correct.
BY MR. PACE:
Q. Would you ever make any in uiries in
connection with whatever the information was in the
letter?
A. No.
Q. So let me look here to -- so this cover
e-mail we have here that is Exhibit 34, this is
consistent with the pattern that you just talked
about, right?
This is Andrea Rossi sending a corrected
version of a letter-- a revised version of a letter
to Colette for Colette to then provide to you?
A. Correct.
Q. All right. And when we tum to this, the
letter itselfthat he is sending, itt has J.M.
Products, Inc. Advanced Derivatives of Johnson
Matthew Platinum Sponges, and you testified that you
think that means that J.M. Prodlucts somehow might
have bought product from Johnson Matthey?
MR. LEON DE LA BARRA: Object to form.
MR. CHAIKEN: Object to form.
THE WlTNESS: That's correct.
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1 BY MR. PACE:
2
Q. And then in here it talks --it has
3 various breakdowns of one megawatt hour per hour for
4 a total -- I'm sorry, it bas a total of 624 megawatt
5 hours for 26 days and a total of72 megawatt hours
6 for four days and then it has kind of a breakdown of
7 how much J.M. Products is invoicing. I'm sorry, is
8 saying it's willing to pay for the month of June.
9
Just again a ll of the infonnation in
I 0 this letter is information that comes from Andrea
I I Rossi correct?
12
MR. LEON DE LA BARRA: Object to form.
13
THE WITNESS: Ri ht.
14 BY MR. PACE:
15
Q. And you have done no inde cndcnt
16 validation of any o f the information in this letter?
17
A. That's correct.
18
(The document referred to was thcrcu on
19 marked Johnson Exhibit 35 for Identification, a co Y.
20 of which is attached hereto.)
21 BY MR. PACE:
22
Q. All right. I am handing you what is
23 Exhibit 35. Again, consistent with what we have been
24 talking about, this is Andrea Rossi sending the
25 latest version of the letter for you to sign on
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A. Yeah.
Q In Andrea Rossi's e-mail he refers to
Johnson Matthey?
A. Correct.
Q. You're aware of a company called Johnson
Matthey, correct?
A. Yes.
Q. You arc not aware of a com an called
Johnson Matthew Platinum S onges?
A. No.
. But y:ou believe Andrea Rossi wanted J .M.
Products to sto using that reference to Johnson
Matthe or Matthew latinum s on es because -- to
sto any association between J.M. Products and
Johnson Matthey?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to fonn.
THE WITNESS: Or otential misleadin .
(The document referred to was thereuRon
marked Johnson Exhibit 36 for Identification a co y
of which is attached hereto.
BY MR. PACE:
Q. This is just next in line. Exhibit 36.
If you sec the attachment to it in fact, Colette
made the change that Andrea Rossi directed and
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behalf of J.M. Products to go out to Industrial Heat
correct?
A. Correct.
Q. But one of the things he's saying here is
he's asking you to -- or asking Colette "cancel from
the head the phrase advanced catalysts with Johnson
Matthey, etcetera ."
Do you know why he's doing that?
MR. LEON DE LA BARRA: Object to form.
MR. CHAIKEN: Same objection.
THE WITNESS: No.
BY MR. PACE:
Q. What do you know about the removal of
trying to identify J.M. Products with Johnson Matthey
from the letterhead?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: I think it was done -well he didn't want to appear to be a
subsidiary or an affiliate o f Johnson Matthey.
There are
os in Matthey. It says Matthew
rather than Matthey.
BY MR. PACE:
Q. Just identify that. In the letter itself
it references Johnson Mattbew._platinwn sponges, not
Johnson Matthey latinum s onges?
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I removed the advanced catalyst reference from the

2 letterhead, correct?
3
A. That is correct.
4
MR. LEON DE LA BARRA: Object to fonn.
5 BY MR. PACE:
6
Q. And to the bcs of your knowledge
7 whatever changes Andrea Rossi rc ucstcd to the
8 letters of J.M. Products that were oin to
9 Industrial H~ J.M. Products simply made those
10 changes?
ll
A. That's corrc t Dr. Rossi had the
12 in formation.
13
. Had the infonnation including whether
14 there was any connection between Johnson Matthey an
15 J.M. Products?
16
A.
o I was referring to the numbers in the
l 7 megawatts, whatever.
18
Q. Okay.
L9
A. And number of days.
20
Q. Also we're looking at the chan ge to the
2 L descri tion of J.M. Products as to whether it's
22 associated with Johnson Matthew or not?
23
A. Correct.
24
Q. Again, J.M. Products took the direction
25 from Andrea Rossi as to how to do that?
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A. Yes.
Q. Because, in fact, it originally came from
Andrea Rossi?
MR. CHAIKEN: Object to form.
BY MR. PACE:
Q. Andrea Rossi originally came up with the
J.M. Products advanced derivative of Jolmson Matthey
platinum sponges?
A. I believe so, yes.
Q. There is a prior-- we can go back and
find the exhibit if you want. It's in what we
already saw-- seen today.
(The document referred to was thereupon
marked Jolmson Exhibit 37 for Identification, a copy
of which is attached hereto.)
BYMR. PACE:
1 am going to show you what's been marked
as Johnson Exhibit 3 7. Again a letter renectin
Andrea Rossi directing J.M. Products to send out a
letter to Industrial Heat correct?
A. Correct.
Q. If you notice here in the letter that
follows, it says, during the mont11 of August and
talking about-- I'm sorry, let me just read.
"During the month of August in our Dora I
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factory we received from your plant the amount of
energy of', and there is a breakdown between 15 days
versus I 6 days, there being 3 I days in August.
Do you have any knowledge as to why the
amount of energy that J.M. Products received changed
during the month of August from one level to another
level?
MR. LEON DE LA BARRA: Object to fonn.
THE WITNESS: No, I don't.
BYMR. PACE:
Q. To the best of your knowledge we're now
talking about August, so let me g o all the way back
to February.
In February of2015 to the best of your
knowledge did J.M. Products have any use for one
megawatt of energy?
A. I don't know.
Q. I'm asking to your knowledge.
A. Right.
Q. I'm not asking could somebody else have
that. Isn't it tme that to your knowledge J.M.
Products had no use for one megawatt of energy in
February of20 15?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to fonn.

3
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THE WITNESS: I don't know because I
don't know what was being produced.
BY MR. PACE:
Q. But you have no knowledge of anything
being produced -MR. LEON DE LA BARRA: Object to form
BY MR. PACE:
Q. -- isn't that correct?
A. That's correct.
Q. You don't know a single product that was
sold?
A. That's correct, too.
Q. Again, I'm asking-- I am trying to find
out whether --just because you don't have knowledge
doesn't mean somebody else doesn't, but I am trying
to figure out from you, you have no basis to believe
or know that J .M. Products had the use at the Dora1
location in Florida for one megawatt of power during
the entire month ofFebmary 2015?
MR. CHAIKEN: Object to fom1.
MR. LEON DE LA BARRA: Object to fonn.
THE WITNESS: That's correct.
BY MR. PACE:
Q. And the same applies to March of20 I 5,
correct?
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A. Yes.
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
BY MR. PACE:
Q. Same applies to April of 20 15?
MR. CHAIKEN: Object to fonn.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Yes.
BY MR. PACE:
Q. And the same would apply all the way for
each month through let's say the end of February
20 16?
MR. LEON DE LA BARRA: Object to form.
MR. CHAIKEN: Same objection.
THE WITNESS: Correct.
BY MR. PACE:
Q. Since you had no knowledge or reason to
know-- let me rephrase that. Since you had no
reason to believe -- let me rephrase that.
Since you had no knowledge of a reason
why J.M. Products would be using one megawatt of
power during any given month, you also have no reason
to know why J .M. Products might have had varying
power needs during the course of any month?
MR. LEON DE LA BARRA: Object to fom1.
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1
MR. CHAIKEN: Object to form.
2 BY MR. PACE:
3
Q. Should I do that one over again? Is that
4 a bad question? Yeah, let me try that over again.
5
A. Well, my response is there is varying
6 power needs but I don't know if it was dictated by
7 what J.M. Products needed or by what the Industrial
8 Heat plant was producing.
9
Q. What the plant produced. So the power
l 0 could change based on whether the plant was changing
1 l the power -- I'm sorry.
12
The amount of power available would
13 change by the amount of power that was made available
14 by the plant?
15
A. Correct.
16
Q. Okay.
17
A. That's a possibility.
18
Q. Okay.
19
(The document referred to was thereupon
20 marked Johnson Exhibit 38 for Identification, a copy
21 of which is attached hereto.)
22 BY MR. PACE:
23
Q. Mr. Johnson, let me give you Exhibit 38.
24 Again, J assume this is the same Andrea Rossi
25 providing a letter to Colette for you to sign on
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Q. Now, it says here 20 days at one megawatt
hour per hour and eleven days at 750 kilowatt hours
per hour.
Then after that paren, "upon our request
the power has been reduced due to our technica l
problems." You understand our in that context to be
J.M. Products?
A. That's correct.
Q. Are you aware of any request by J.M.
Products to reduce the amount o f power it was
receiving from Leonardo Corporation?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Was I aware of it?
BY MR. PACE:
Q. Yes.
A. No, because I was not involved in the
day-to-day operation of either side of the facility.
Q. Were you aware of any technical problems
that J.M. Products was having in December of2015?
A. No.
Q. When I say aware, you understand I'm
saying not only personal knowEedge but whether you
had any discussions with Jim Bass or Andrea Rossi or
Colette Sauer or anyone else, no one had given you -no one had told you that there was any technical
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I behalf of J.M. Products and sent to Industrial Heat
2 correct?

3
A. Correct.
4
Q. And again, you have no basis for knowing
5 the accuracy or inaccuracy of any of the power
6 numbers that are reflected in this document, in the
7 draft letter?
8
A. That's correct.
9
MR. LEON DE LA BARRA: Object to the
10
fonn.
ll
MR. PACE: Can I have 214.
12
(The document referred to was thereupon
13 marked Johnson Exhibit 39 for Identification, a copy
14 of which is attached hereto.)
15 BYMR. PACE:
16
1 marked for you what's -- I marked as
17 Exhibit 39 Johnson Exhibit 39. This is another
18 letter from you to Industrial Heat discussing the
19 power received or a llegedly received by J.M. Products
20 during the month of December 2015,2000 --I'm sorry,
21 December 2015 correct?
22
A. '16. No, '15, you're correct.
23
Q. And this is again a letter that was
24 drafted by Andrea Rossi for your signature?
25
A. Yes.
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I problems that J.M. Products was having in December of
2 20 15?
3
4

MR. LEON DE LA BARRA: Object to form.
THE WITNESS: That's correct.

5 BY MR. PACE:
6
Q. And no one told you that there was any
7 reduction or any request to reduce the power to J .M.
8 Products that it was receiving in December of 20 15?

9
W
11

n
13

A. Not that I was aware of.

MR. PACE: Sure. We're going to change

subjects. You want to do it right now? Let's
do it right now. Let's take a short break.
THE VlDEOGRAPHER: Off the record The

M4
time is 3:56.
M5
(Thereupon a brief recess was taken,
M6 after which the following proceedings were had.)
M7

E8
9
20
21
22
23
24
25
M

THE VIDEOGRAPHER: We're now back on the
record. The time is 4:05.
(The document referred to was thereupon
marked Johnson Exhibit 40 fo r Identification, a copy
of which is attached hereto.)
(The document referred to was thereupon
marked Jolmson Exhibit 41 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
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Q. Let me hand you two exhibits rve marked
as ExJ1ibit 40 aod Exhibit 41.
MR. CHAIKEN: Which one is which?
THE WlTNESS: The J.M. is 41. I guess
the e-mail is 40.
MR. PACE: Yes, the e-mail is 40.
BY MR. PACE:
Q. Mr. Jolmson, do you recall seeing the
e-mail that's marked as Exhibit 40?
A. Yes, I do.
Q. This was a request by someone from
Industrial Heat to make a visit to the -- the
location where both J.M. Products and Leonardo were
o erating in Dora!, Flori~ correct?
A. Correct.
Q. And this was a re uest that was made in
December of 20 15?
A. Yes.
. And Exhibit 41 is your res use to
that -- to that e-mail correct?
A. Correct.
Q. Did you write Exhibit 41?
A. Yes, I did.
Q. It says, J.M. Products, Inc. has been
infonned by Leonardo Corporation's attorney, John
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A.nnesser, at least ask him, to have
conversations prior to seeking retention of
counsel? That's a bad question. Sorry to
interrupt your deposition.
MR. PACE: No, because the letter just
says he's been infonned by Leonardo
Corporation's attorney.
MR. CHAIKEN: Yeah. Let me try to
rephrase that.
Did you ever in the course of seeking
legal advice speak to John A.nnesser about
potentially retaining or for J.M. Products to
potentially retain John Aru1esser?
THE WITNESS: Yes, l did.
MR. CHAIKEN: Was ·that conversation the
context of this letter?
THE WITNESS: No.
MR. CHAIKEN: Okay. Didn't mean to
interrupt.
MR. PACE: fair enough though. You're
taking up all my time.
BY MR. PACE:
Q. What else did you discuss with Jolm
Annesser at that time~ December 9 20 15?
A. Just that he foresaw there might be
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I Almesser, that he believes that Industrial Heat is in

2 breach of the license a~ ement pertaining to the
3 £-Cat !ant and the related intellectual ro eJ:!y.
4
What conversation did you have with
5 Mr. Annesser?
A. He called me.
6
MR. LEON DE LA BARRA: Object to fonn.
7
8
THE WITNESS: It was a telephone
9
conversation.
10 BYMR. PACE:
Q. What did he tell you?
II
A. Just what 1 said.
12
Q. Did he tell you ~mything else?
13
14
A. Well-15
MR. CHAIKEN: I'm going to object to the
16
fonn. To the extent that Mr. Annesser was
17
giving you legal advice or you had spoken to him
18
about retaining J.M. Products for the purpose of
19
giving J.M. Products legal advice, I am going to
20
instruct you not to answer.
2 E BY MR. PACE:
22
Q. Was Jolm Almesser ever the attorney for
23 J.M. Products?
24
A. No.
25
MR. CHAIKEN: Did you ever consult John
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litigation and that he didn't want anybody accessing
the !ant that clidn't have the right to do so.
Q, And later states: "It is neither the
intent or desire of J.M. Products to interfere and
become entangled in any dis ute between your compan
and Leonardo o ration." You were o ing to follow
the direction rovided by John Annesser correct?
MR. LEON DE LA BARRA: Object to fonn.
THE WITNESS: Well -BY MR. PACE:
Q_. You on behalfofJ.M. Products was g
to follow the direction rovided by Leonardo's
lawyer?
A. Well my res onse to John was I don't-J.M. doesn't need to be caught in the middle of all
this and what if I respond to this request by saying
we don't want to be caught in the middle.
Hav you know Industrial Heat's
attorney contact you John.
Q. Did you look at the term sheet prior to
writing this letter?
A. Yes.
Q. Were you aware of whether there were any
limitations on Industrial Heat's ability to visit the
plant?
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]
A. I think the term sheet deals with the
2 E-Cat facility, not the J.M. Products facil ity.
3
Q. Did you understand that the request was
4 being made to see the J.M. Products side of the Dora I
5 location or the Leonardo side of the Dora I location?
6
A. Tt was-- well, J.T. Vaughn's request
7 says a visit to the Miami production facility, so it
8 wasn't clear to me whether he meant Industrial Heat's
9 side or J.M.'s side or both.
10
Q. And it didn't get clarified for you when
11 he says, the purpose of our visit is to inspect the
12 1 MW plant to evaluate the monitoring and control
13 measures curren tly in place and obtain copies of
14 records of the operation of the 1 MW plant?
15
You understood J.M. -- you understood
16 J.T. Vaughn to simply be asking to visit the Doral-17 the Leonardo side of tl1e plant -18
MR. CHAIKEN: Object to form.
19
MR. LEON DE LA BARRA: Object to form.
20 BY MR. PACE:
2I
Q. -- correct?
22
A. No, I tJ1ought -23
Q. You thought he literally wanted to go to
24 the J.M. Products side of the plant?
25
A. Both sides.
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we already established there was no such agreement.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: There was a sublease and
there was I think anotl1er agreement that dealt
with compensation.
BY MR. PACE:
Q. Compensation?
A. Uh-huh.
Q. What does that mean?
A. For the use of the power.
Q. Who is compensating whom?
A. J.M. would be compensating Leonardo.
Q. Did J.M. ever compensate Leonardo for the
power it received?
A. And then I think it was supposed to be a
percentage of the production or something along those
lines.
Q. You're telling me-- is there a written
document that reflects that?
A. I believe so.
Q. And you believe it's in your files?
A. If it is it's been produced.
Q. So if it hasn't been produced it doesn't
exist?
A. That's correct.
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Q. Okay. Assuming that in fact i the
case, what was the basis for refusing to have -- what
did you sec in the term sheet in terms o f refusing
them access to the Leonardo side of the lant where
in fact the plant -- the I MW plant was located?
A. Well I never said hey c uldn't have
access. I just said talk to John A nnesscr to
schedule a visit.
Well you're not agreeing to access
you're telling him you'll comply if an agreement is
reached between Leonardo and Industrial Heat
correct?
MR. LEON DE LA BARRA: Ob.cct to form.
THE WITNESS: That's correct.
BYMR. PACE:
Q. Okay. You have here-- you close it, "so
that we may all continue to enjoy a mutually
beneficial business relationship."
What's the mutually beneficial business
relationship?
A. That's the agreement between Industrial
Heat and Leonardo onE-Cat and the agreement betwee
J.M. Products and Leonardo on the production side.
Q. What a greement was there between Leonardo
and J.M. Products on the production side? 1 thought
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1
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: That's right.
2
3 BY MR. PACE:
4
Q. And as you sit here today you are not
5 aware of any such document?
6
A. I have a recollection of one but I -- I
7 can't -- the exact terms of it.
8
Q. So you think a document exists, if it
9 existed it was produced to us already, so we should
10 have it if it was in fact in your production?
11
A. Correct.
Q. You don't recall the actual terms and you
12
13 don't recall any payment being made pursuant to it?
14
MR. LEON DE LA BARRA: Object to fonn.
THE WITNESS: That's correct.
15
16 BY MR. PACE:
17
Q. All right. Doesn't that all suggest to
18 you that there was no such contract?
19
MR. LEON DE LA BARRA: Object to fonn.
20
THE WITNESS: No.
2 1 BY MR. PAC E:
22
Q. Okay. You and I have different standards
23 on when a contract might exist Let's go to -- I
24 think I've got-- do you have my February 22 letter?
25 Let's give them February 22 and March 2nd. I think
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1 platinwn powder and enhancing it and they found that
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to tum around and sell it back to Johnson Matthey or
somebody else, the price had fallen so much that it
wasn't really profitable to do it.
Q. So you think somebody told you that J.M.
Products was buying platinum or platinum sponges from
Jolmson Matthey, doing something to those platinum
sponges and then selling them back to Jolmson
Matthey; that's your understanding?
A. Well, that was the plan. I don't know if
it ever came to complete fruition because of the
price of platinum.
Q. So who told you that?
A. I discerned that-- well, Andrea Rossi
had told me about the price and Jim Bass suggested
they're working on doing something different than
platinum.
Q. Let me take a step back. This whole idea
of buying platinum sponges-- sponge from Johnson
Matthey, somehow altering it and then selling it back
to Johnson Matthey, where did you get that as a-thai that's something J.M. Products was doing? Who
told you that?
A. I think that was the plan and that was
Andrea Rossi, Dr. Rossi.
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I products involving graphene, any?
2
A. No, but I think they needed to utilize--

3 they needed to work out the procedures and the
4 feasibility of doing that.
5
Q. And who had to work that out?
6
A. That was what Jim Bass and Andrea Rossi
7 were working on.
Q. They were working on some kind of
8
9 graphene-related product?
I0
A. Again, the controllers, the robotics on
I I how to produce it, all that sort of thing.
Q. And you understand that somehow related
12
13 to the steam power that was being provided by
14 Leonardo -15
A. That's correct.
16
Q. -- to J .M. Products; that's correct?
17
A. Yeah.
18
Q. And when did this change from one
19 supposed business plan to another supposed business
20 plan happen?
MR. LEON DE LA BARRA: Object to fonn.
21
22
THE WITNESS: I don't know.
23 BY MR. PACE:
24
Q. 2015, 2016? Can you tell me a year?
25
A. It might have happened when the
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Q. When you say the plan, you're saying this
2 was the plan back in what, June or July of2014?
3
A. Correct.
4
Q. Are you aware of whether anything was
5 done to actually implement that plan?
A. Just what we have seen today.
6
7
Q. So notJ1ing --nothing in addition? You
8 are not aware that there were actual any big -- major
9 purchases -A. No.
10
Q. --or anything or major sales back to
11
12 Johnson Matthey?
A. No.
13
14
Q. All right. So a business that didn't buy
15 much of anything and didn't sell anything still had
16 to change its business plan from something that it
17 was going to do in theory but never did, to something
18 else that it was going to do in theory but would
19 never do?
20
MR. CHAIKEN: Object to form.
2E
MR. LEON DE LA BARRA: Object to form.
22
THE WITNESS: Yeah, I-23 BY MR. PACE:
24
Q. Are you aware of Johnson Matthey-- are
25 you aware of J.M. Products doing any-- selling any
I
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2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17

18
19
20
21
22
23
24
25

Q. Okay. And the only basis you would have
for any of this is statements made to you by either
Andrea Rossi or Jim Bass, correct?
A. Correct.
Q. All right. And if we speak with Jim Bass
and he says he didn't make the statements, then that
would narrow it down to Andrea Rossi, correct?
A. That's correct.
Q. All right. At the time that you wrote
this letter on March 2nd, 2016 you were not aware of
J.M. Products being involved in any actual business
enterprise, correct?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to fonn.
THE WITNESS: Other than without the
power plant working, J.M. couldn't do any -couldn't do anything.
BY MR. PACE:
Q. Will you look for me for a second at the
images that you have as Exhib~ts 3 and 4.
A. Uh-huh.
Q. Now, ifthat is the contents of the J.M.
Products container that is at the J.M. Products
warehouse, are you aware of that creating or
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1 manufacturing any products, whether it involves
2 graphene or platinum or isn't that just a system for
3 recycling water back into the Leonardo side of the
4 location?
5
MR. LEON DE LA BARRA: Object to form.
6
THE WITNESS: Again, I don't know. I'm
7
not a technician or an engineer.
8 BY MR. PACE:
9
So you have no knowledge of any business
10 that was going on by: J.M. Products?
II
MR. LEON DE LA BARRA: Object to form.
12
MR. CHAIKEN: Object to fonn.
13
THE WlTNESS: No.
14 BY MR. PACE:
15
Q. So you weren't aware of any j~ardy to
16 any business? I mean if no business was being
17 conducted to your knowledge there was no jeo ardy to
18 any business correct?
19
MR. LEON DE LA BARRA: Object to form.
20
THE WlTNESS: Yes if no business was
21
beif!g_conducted.
22 BY MR. PACE:
23
Q. You make a reference here to-- you don't
24 have objection to a visit to the plant or to
25 additional security if it does not include any

1 BY MR. PACE:
2
Q. Are you aware of J.M. Products ever
3 having any proprietary information?
4
A. No.
Q. All right. Are you aware of whether J.M.
5
6 Products had insurance for its location for the Doral
7 warehouse?
8
MR. LEON DE LA BARRA: Object to form.
9
THE WITNESS: I'm not.
10 BY MR. PACE:
11
Q. Are you aware of whether J.M. Products
12 had insurance to cover the operation of the plant?
13
A. No, I'm not aware of that.
14
Q. Do you believe that you would be aware if
15 J.M. Products actually had procured any insurance
16 policies?
17
A. No, probably would not have been aware.
18
Q. Who would have obtained such insurance
19 coverage, if not you?
20
A. It mig ht have been obtained through
21 Leonardo because Leonardo had the lease on the entire
22 facility.
23
Q. So that would be --you're saying
24 Leonardo might have had an insurance policy that
25 covered J.M. Products?
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l personnel in the J.M. Products facility. Why was
2 that included?
3
A. Well, it says additional security and-4
Q. Additional security provided at no cost
5 to J.M. Products. I understand that you don't want
6 to pay for additional security, correct?
7
A. Right.
8
Q. Why do you not want additional security
9 for the J.M. Products side?
I0
A. Well, at this time the frktion between
ll Industrial Heat and Leonardo seemed to be heating up
12 and we were concerned about who they are going to
13 hire, what they are going to do there, that sort of
14 thing.
15
Q. So you had concerns that if there was any
16 operations going on on the J.M. Products side, which
17 you were not aware of, but if there were operations
18 on the J.M. Products side that such additional
19 security might interfere with or damage that
20 equipment?
21
A. Well-22
MR. LEON DE LA BARRA: Object to form.
23
THE WITNESS:-- not so much that but seek
24
out some kind of proprietary information or
25
something along those lines.
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A. Correct, or there might have been some
sort of rider to Leonardo's policy that extended to
J.M. I'm not aware of that though.
Q. You're not aware of that but you could
see that that's one possibility, but in terms of J.M.
Products itself buying an insurance policy, you're
not aware of it ever buying any insurance policy or
insurance coverage?
A. Correct. Typically the lease between the
landlord and tl1e tenant would require the tenant to
carry insurance.
Q. We'll look at the tem1 sheet in a few
minutes. I think the tern1 sheet required you to have
-- Industrial Heat to --required J.M. Products to
have insurance, but we will look at that in a
second. Let's go to April I I.
(The document referred to was thereupon
marked Johnson Exhibit 44 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. I hand you what's been marked as Exhibit
44. Looking at Exhibit 44, this is a letter you
signed. This is a letter you also wrote, correct?
A. That's correct.
Q. You make reference here that the plant
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1 reoperating at the Dora! location and you know that
2 by the time April 27th came around a few days -- a
3 couple of weeks later, they were refusing to operate
4 the plant at the Dora! warehouse?
5

MR. CHAlKEN: Object to fom1.

6

MR. LEON DE LA BARRA: Same objection.

7
THE WITNESS: Yes.
& BY MR. PACE:
9
Q. So that d oesn't involve conversations
10 bet\veen me and J ohn Annesser, John Annesser and Santa
II Claus or anybody else, right, those involve your
12 conversations?
13
MR. CHAIKEN: Object to fom1.
14

THE WITNESS: Correct.

15
16

MR. LEON DE LA BARRA: Object to form.
MR. PACE: I know, but at some point--

17

MR. LEONDELA BARRA: Comeon, Chris .

I&

MR. PACE: I don't need to be jerked

19

around too much. Come on.

20 BY MR. PACE:
21
Q. Here is the exhibit marked-- I am going
22 to mark this as Exhibit 47.
(fhe document referred to was thereupon
23
24 marked Jolmson Exhibit 47 for Identification, a copy
25 of which is attached hereto.)
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Q. The first sentence is: Tllis letter is to
confirm J.M. Product-- Products Inc.'s tennination
of that certain industrial gross sublease with
Leonardo Corporation dated as of August 13, 2000 -August 30th -MR. LEON DE LA BARRA: Object to form.
BY MR. PACE:
Q. Dated as of August 30th, 2014. Are you
aware of any written document that is an industrial
gross sublease between Leonardo Corporation and J.M.
Products?
A. Yes, there is a -- there is a written
sublease.
Q. All right. Are you aware of any payments
being made pursuant to that written sublease?
A. No.
Q. Given that I think it's Exhibit 5 or 6.
I don't know if you need to go back. Given that
Andrea Rossi advised you on September 1st that he had
found the location, the Dora! warehouse location, is
it your understanding that this -- this agreement
actually was sjgned sometime after September 1st?
A. Correct.
Q. Okay. This letter makes reference to the
operations of J.M. Products being shut down. At this
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BY MR. PACE:
Q. I think you testified about this
previously. This is a May 20 --I'm sorry, I may
have said this already but tllis is a May 23, 2016
letter from Fernando Aran to Leonardo Corporation,
care of John Annesser, correct?
A. Correct.
Q. And this is after J.M. Products had
engaged Fernando Aran, his finn to represent them?
A. That's correct.
Q. Did you have any role in drafting this
letter or was this drafted by Mr. Aran?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Mr. Aran.
BY MR. PACE:
Q. It refers to J.M. Products' termination
of that certain industrial gross sublease with
Leonardo Corporation, dated as of August 13, 2014,
the sublease.
MR. LEON DE LA BARRA: Object to form.
BY MR. PACE:
Q. I'm sorry, I'm sure I just misread that
so let me do that again.
MR. LEON DE LA BARRA: The date, yeah.
BY MR. PACE:

iPage 217

I time in May of2016, do you know what -- do you know

2
3
4
5
6
7
8
9
10
ll
12
l3
14
15
16
17
18
19
20
21
22
23
24
25

what, if any, operations J.M. Products had?
A. It stopped doing anything as of the time
the plant was shut down.
Q. AsofFebruary 15of2016areyouaware
of any_operations that J.M. Products had?
A. I believe they were working on getting
the_graphene_production oing. Again I don't have
personal knowledge of that. That's what I have been
told.
Q . By ci her Andrea Rossi and/or Jim Bass?
A. Correct.
Q. What was the equipment or other items of
personal property that could be maintained on the
premises, if you know?
A . I don't know.
Q. Just to identify it in the letter. I
should be doing it. I should have done it this way
to start. I apologize.
The letter says that J.M. Products may
have equipment and other items of personal property
even after the termination of the lease. Are you
aware of whether there was any equipment or other
items of personal property of J.M. Products at the
Dora! warehouse in May of20 16?
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A. No.
MR. LEON DE LA BARRA: Object to form.
(The document referred to was thereupon
marked Johnson Exhibit 48 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. I'm handing you now what's marked as
Exhibit 48. We need to change our videotape here in
a second, so let me just kind of give you just one
minute here on the document though.
Do you recognize this term sheet?
A. Yes, 1 do.
Q. Do you recognize this as the term sheet
that addresses the relationship between Industrial
Heat, Leonardo Corporation and J.M. Products, back
then known as J.M. Chemical Products?
A. Correct.
Q. Do you recall executing this term sheet
inAugustof2014?
A. Yes.
Q. You signed it on behalf of J.M. Chemical
Products, Inc., that's your signature on the second
page?
A. Yes, it is.
MR. PACE: All right. Let's take a quick
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BY MR. PAC E:
Q In fact Andrea Rossi had not even found
the Doral warehouse location yet correct?
A. Correct.
Q. All right. So there was no JMC or J.M.
Products-- I'm sorry, let's do it this way.
In this context the reference to J.M.
Chemical Products is what later became the com an
J.M. Products, correct?
A. That's correct.
. So if I refer to JMC or to J .M. Products ,
you understand that to be the same com any?
A. Correct.
Q Thank you. I a reciate that. So there
was no -- J.M. Products at this time August of 2014
had no roduction facili)Y in Miami, Florida,
correct?
A. That's correct.
. Had no re~uirement for low temperdture
steam correct?
MR. LEON DE LA BARRA: Object to fonn.
THE WITNESS: Correct.
BY MR. PACE:
Q. At this oint in time to the best of
your knowledge you were not -- you did not know
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break.
THE VIDEOGRAPHER: Going off the record.
The time is 4:49.
(Thereupon a brief recess was taken,
after which the following proceedings were had.)
THE VIDEOGRAPHER: We're now back on the
record. The tim e is 5:0 1, media number five.

& BY MR. PACE:
Q. Mr. Johnson, you have before you what is
9
10 marked as Exhibit 48, 1 believe, is that correct?
II
A. Correct.

12
Q. And this is the term sheet that you
I 3 signed on behalf of J.M. Chemical Products in August
14
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13th of2014?
A. Correct.
Q. It says he re, first of all, JMC. That's
the short for J.M. Chemical Products, correct?
A. Yes.
Miami, Florida which requires low temperature
steam." That's not accurate, is it?
MR. LEON DE LA BARRA: Object to the
lonn.
THE WITNESS: On August 13 of 2014 it
wasn't u and mnning.
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in the future, correct?
A. That's right.
. And you didn't know what J.M. Produc ts
might produce if anything in the future?
MR. LEON DE LA BARRA: Qbjc to form.
THE WITNESS: Correct.
BY MR. PACE:
Q. I think you testified earlier today there
was no real business plan for J.M. Products back at
this time in Au u of2014 correct?
MR. C HAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to fonn.
THE W ITNESS: Not that I was aware of
correct.
BY MR. PACE:
Q. On what basis at this point -- again,
simply just at this point in time, in August of 20 14,
on what -- on what basis would J.M. Products or J.M.
Chemical Products have paid a thousand dollars a day
to Industrial Heat?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Well, according to the
terms that are in this sheet, once the plant is
installed and operating at that level, one
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megawatt.
BY MR. PACE:
Q. At that oint-- when you signed this
term sheet in August of2014 did you have a basis to
know that J.M. Products or J.M. Chemical Products
would have a thousand dollars a day to be able to ay
to Industrial Heat?
A. Did I crsonally?
Q. Yes. Did you know?
A. No.
Q. Because we just established ou didn't
have a roduction -- you. J.M. Products -A. Yes.
-- J.M . Chemical Products did not have a
roduction facility correct?
A. Correct.
Q. They did not have any current need for
low tem erature steam, correct?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Correct.
BY MR. PACE:
Q. They didn't have any kind of written
business P-lan, orrect?
A. Correct.
Q. All right. Had Andrea Rossi told you
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MR. LEON DE LA BARRA: Objection to
form.
BY MR. PACE:
Q. Objection to production. You don't
recall whether there is actually a written agreement?
A. I recall a written agreement.
Q. Okay. And going back to the terms of
this agreement , refresh my recollection again, what
do you believe the tenns are of this agreement
between J.M. Products and Leonardo Corporation?
A. It required Leonardo to pay certain costs
of J.M. and in return I believe Leonardo would
receive the product that was produced. Again, my
recollection is very, very skinny.
Q. I'm just trying to understand.
Industrial Heat and Leonardo are by this term sheet
supposed to be involved in providing steam power to
J.M. Products or J.M. Chemical Products, correct?
A. Correct.
. You believe there is also agreement
whereby Leonardo Co oration is oing to a J.M.
Products or J.M. Chemical Products for whatever they
might produce?
A. Correct.
Q All right. And as time goes on, for
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I that he would ay the thousand dollars a day?
2
A. No.

3

. Okay. So you didn't have an agreement-4 J.M. Products or J.M. Chemical Products didn't have
5 an agreement with Andrea Rossi to pay a thousand
6 dollars a day?
7
A. Again there was an agreement that I
8 recall that would have been roduced between J.M.
9 and Leonardo regarding the use of and the production
10 of-- by J.M.
II
Q. I tho h what y arc rcferrin o
12 earlier was actually the term sheet.
13
A. No.
14
. So you -- there is a se arate -15
A. There is the sublease the term sheet and
16 the separate agreement.
17
Q. And if such a se aratc a greement existed
18 it would have been -- you believe it would have been
19 roduced in discovery and ifnot we can make a dcman
20 for it?
21
A. Correct.
22
Q. A ll right.
23
MR. LEON DE LA BARRA: Object to the
24
form.
25
MR. PACE: Pardon?
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exam lc 2015 2016 J.M. Products to the best of
your knowledge, doesn't roduce any roducts,
correct?
A. Correct to the best of my knowledge.
There may have been product produced and there may
have been-Q. Right. But you as the resident of J.M.
Products has no idea that any
J.M. Products?
A. That's correct.
MR. LEON DE LA BARRA:
BY MR. PACE:
. Yet Andrea Rossi or Leonardo were aying
money to J.M. Products de ositing into their bank
account? I'm sorry. Leonardo and -- Leonardo and/or
Andrea Rossi were paying money to J .M. Produ cts but
not in exchange for receiving roducts from J.M.
Products?
MR. C HAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to fonn .
THE WITNESS: A ain, I don't know if any
product was received.
B Y MR. PACE:
Q. You are not aware of any?
A. I am not aware of any.
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1
But you are aware that Leonardo and
2 Andrea Rossi were _paying money to J.M. Products?
3
A. Yes.
4
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saying is if J.M. Products bad obtained the insurance
policy you would have known about it, you don't know
about it, therefore to the best offyom knowledge
they never obtained such a policy?
MR. LEON DE LA BARRA: Object to fom1.
MR. CHAIKEN: Object to form.
THE WITNESS: Correct.
BY MR. PACE:
Q. Number 13. Can you read number 13 for
me?
A. "IH will be allowed to visit the one
megawatt !ant at any time with customers or with 1H
rsonncl."
. 1s this -- lH is a reference to
Industrial Heat?
A. Yes.
Q. Does this allow Leonardo to object to
Industrial Heat visiting the I MW lant?
A. Not the way I interpret it, no.
, Docs it rovidc a basis for J.M. Products
to object to Industrial Heat visiting the I MW lant?
A. No.
Q. And yet based on this tcnn sheet earlier
I think you testified is why you didn't allow the
access by Industrial Heat to the plant or to the
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Dora! location where the plant was because Leonardo
said they had a dispute with Industrial Heat
correct?
MR. L EON DE LA BARRA: Object to fonn.
MR. C HAIKEN: Ob.ect to fonn.
THE WITNESS: Correct.
BY MR. PACE:
. Were there any records of the o erations
at the Dorallocation that were kc t b J.M.
Products?
A. I don't know.
Q. Who would know?
A. Andrea Rossi, because he ran the
o eration and maybe Jim Bass.
Q. So if the records weren't roduccd by J im
Bass if those records existed they were records that
were created and maintained by Andrea Rossi?
A. Correct.
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: O~ject to form.
BY MR. PACE:
Q. Last entry number 20 says: "The
confidentiality agreement entered as of July 28,
2014, by and between Industrial Heat and JMC shall
continue in fu 11 force and effect."
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Again as far as I know
yes.
BY MR. PACE:
Q. If you go to number 12 on this list, or
in the term sheet, it says: "JMC will provide
reasonable insurance covering the cost of any damage
caused by the I MW plant, namnng IH and Leonardo as
additional insureds."
Did J.M. Products or J.M. Chemical
Products -- I think we've covered this already but I
am just going to ask you -- did they ever obtain any
insurance?
A. Again, not that I am aware of but there
may have been insurance, like I said before, through
Leonardo's insurance policy.
Q. So which--- one would have expected to
reference Leonardo and then naming JMC as additional
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insmed?
A. Additional insured, correct.
Q. So at least as to what is written here
for 12, you know J.M. Products never complied with
this requirement?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: To my knowledge, that's
correct.
BY MR. PACE:
Q. And do you think that J .M. Products would
have purchased any insurance coverage without you
knowing?
A. It's possible.
Q. By whom? Who would have done that?
A. It would have been done through Andrea
Rossi.
Q. This goes back to your idea that Leonardo
would have gotten an insurance policy naming J.M.
Products as an additional insured?
A. Correct.
Q. But I think what we were just talking
about is that's n ot really the way tllis is written?
A. No, it's not.
Q. This is written for J.M. Products to
obtain an insmance policy. I think what you are
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Do you recall if J.M. Chemical Product-you on behalf of J.M. Chemical Products entering an
agreement, a confidentiality agreement with
Industrial Heat?
A. Yes.
Q. Do you recall that was dated as of the
date that it was created, in other words that it was
signed on July 28th, 2014?
A. I don't recall but I presumed if it was
dated that day, that's the day it was signed.
Q. And that was the day you were in Durham,
North Carolina? Raleigh-Durham. I'm sorry, I said
Durham.
A. I don't know.
Q. Rather you were in Rale igh, North
Carolina?
A. I don't know.
. At some oint you were in Ralei h North
Carolina -A. Yes.
-- around this time eriod, correct?
A. That's correct.
Q. And it was in connection with discussing
the tem1 sheet? Let me reQhrasc it.
Was it in connection with cliscussing}.M.
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Products signs a confidentiality agreement with
Industrial Heat?
A. I don't recall signing it then but all
that -- the dates are very close.
Q. Okay. So you might have signed the
confidentiality agreement before or after?
A. The day before, day after, something like
that. I don't know.
Q. The u ose of the tri was to ex lain to
Industrial Heat or for you and Andrea Rossi to
ex lain to Industrial Heat why Industrial Heat should
agree that the !ant should be moved -- the !ant,
rneanin the I MW !ant should be moved from North
Carolina to Flor~ correct?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Yes, it was basically to
initiate tl1e discussions which terminated or
ended with the terms of the tenn sheet.
BY MR. PACE:
Q. Okay. And tJ1e reason for the-- and the
reason you presented-- I'm sorry, who did you meet
with? Do you remember meeting someone named Torn
Darden?
A. Correct.
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Q. Do you remember meeting somebody named
John Mazzarino?
A. I don't recall, no. He might have been
there because I think tJ1ere was another person there
besides J.T. Vaughn.
Q. So there was J.T. Vaughn, there was Tom
Darden, there was a third person. Can you give me
any description of the third person?
A. He was working on tJ1e plant, that's ali i
recall, and it was Fulvio Fabiani.
Q. Does the name T. Barker Dameron mean
anything to you?
A. No.
Q. May not.
A. Again, when we sat down to discuss these
matters it was Tom Darden, J.T. Vauglm, Andrea Rossi
and me.
Q. Just the four of you?
A. Right, the otJ1er people were not involved
in those discussions.
Q. Were these discussions-- when you went
up there you g uys all went out to lunch together?
A. Right. We landed at the airport. Fulvia
picked us up. Took us to the restaurant. We met
Darden and Vaughn, had lunch, left from there to tJ1e
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I Products or J.M. Chemical Products?
2
A. It was -- yes, and it was in conjunction
3 with relocating the lant from Raleigh to Miami.
So that-4
5
A. And JMC utilizing the !ant. It
6 encom ssed all of that.
7
Q. That's helpful. So the way those two are
8 connected is what you went up there to discuss with
9 Industrial Heat, along with Andrea Rossi, was to tell
I 0 them that it made sense or it would be good to allow
11 the plant to be moved trom North Carolina to Florida
12 so that it could be used to provide power to J.M.
13 Chemical Products?
14
A. Yes.
15
Q. Okay. Did you ever sign a
16 confidentiality agreement? I keep saying you. I
17 apologize.
18
Did J.M. Products ever sign a
19 confidentiality agreement with Leonardo Corporation?
A. Not tJ1at I can recall.
20
Q. Okay. So going back to tJ1is meeting in
21
22 Raleigh, you believe it occurred sometime in the kind
23 of-- this late July time period.
24
It's during tJ1is meeting that you sign
25 a-- I'm sony. Well, you on behalf of J.M. Chemical
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1 facility they had in Raleigh.
Q. And during this time to ether-- I'm
2
3 sorry. Prior to going u there w hat discussions had
4 you had w ith Andrea Rossi in terms of why you were
5 going, what your role was going to be when you went
6 u there?
7
A. Just the basics of setting up J.M.
8 Chemical having J.M. Chemical o crate a facility
9 utilizing the E-Cat as the ower !ant.
10
Q. Okay.
A. And he said, you know, any: of the
11
12 technical issues or whatever, you know, that's my
13 bailiwick, y:ou take care of if they: have
14 regarding the co ration how it's set u ownershi
15 and that sort of thing,
16
Q. And did you discuss with Andrea Rossi
17 that the goal of this trip was to convince Industrial
18 Heat to allow tile !ant to be moved from North
19 Carolina to Florida?
20
MR. CHAIKEN: Object to fonn.
21
MR. LEON DE LA BARRA: Ob"ect to form.
22
THE WITNESS: Again I think that was a
23
given. There was no other reason to make the
24
trip.
25 BY MR. PACE:
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Q. It didn't have any em loyees in Miami?
A. Correct.
(The document referred to was thereupon
marked Johnson Exhibit 49 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. Mr. Johnson, I am handing you what's b een
marked as Johnson Exhibit 49. Do you recall seeing
drafts of the term sheet?
A. No, I don't.
Q. Do you recall who first prepared the term
sheet?
A. No, I don't. It wasn't me.
Q. Did you ever look at tlile term sheet to
make comments or revisions to the tenn sheet?
A. No.
Q. The e-mail I just handed you, it's marked
as Exhibit 49, is dated August 7 , 2014?
A. Correct.
Q. This is-- this is at least after your
meeting in North Carolina, correct?
A. Correct.
Q. There are revisions to a term sheet that
are made to eliminate Johnson Matthey and replace it
with J.M. Chemical Products.
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Q. I am not d isagreeing w ith you. I'm
sorry. When you say it's a given, I don't know if
that's kind of inherently obvious or you must have
had some kind of discussion w ith Andrea Rossi to
learn that or arc you saying you came to the
conclusion yourself?
A. No he said I want to set u a facility
here in Miami.
. A ll right. So you tmderstood that based
on your discussions witll Andrea Rossi you understood
that the reason for going North Carolina was to
convince Industrial Heat to allow the !ant to be
moved from North Carolina to Florida?
A. Correct.
Q. All right. And to do so the Ian was to
present the pro~! that the plan t would be used in
connection with this J.M. Chemical Products com any?
A. Correct.
Q. And at the time J.M. Chemical Products
didn't have any: roduction faci lity in Miami,
correct?
MR. LEON DE LA BARRA: Object to the
fom1.
THE WITNESS: Correct.
BY MR. PACE:

When you were in Raleigh, North Carolina
meeting with Tom Darden, J.T. Vaughn and possibly a
third person at times, what discussion was had of
Johnson Matthey?
A. I remember tJ1e name came up but I had
absolutely no idea what Johnson Matthey was or is or
was at the time.
Q. At the time you didn't know what Johnson
Matthey was?
A. Didn't know.
Q. You now know what Johnson Matthey is?
A. Correct.
Okay. In what context did Johnson
Matthey come u ? Was there ucstions about w hether
there was going to be an association or affiliation
with Jolmson Matthey?
A. I think it was Darden asking rather
technical questions about what is J.M. going to do
and I think it was -- obviously I didn't answer so it
must have been Andrea Rossi that answered, obtain
materials from Johnson Matthey and rocess those
materials.
Then he was asking me what's the
temperature going to be required and how long.
That's not my job. It's not my role. Talk to
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A11drea.
2

Q. You had no idea how tile I MW plant-- let

3 me ask this. At the time you had no idea how the
4 I MW plant worked, correct?
5
A. I still don't know the details.
6
Q. That's what I was going to ask you. Let
7 me just do this. At the time you didn't know how the

8 I MW plant worked, correct?
9
A. No, that's correct.
10
Q. Even as of today you don't know how the
11 1 MW plant works?
12
A. I have a general idea of what it's
13 supposed to do and how it works but the technical
14 aspects of it, no.
15
Q. A term sheet was prepared to include
16 Johnson Matthey as a party to this agreement. Isn't
17 it true that in the meeting in North Carolina there
18 was discussion about whether J.M. Products was an
19 affiliate or subsidiary of Johnson Matthey?
20
MR. CHAIKEN: Object to form.
2I
MR. LEON DE LA BARRA: Object to form.
22
THE WITNESS: I don't recall that.
23 BY MR. PACE:
24
Q. All right.
25
(The document referred to was thereupon
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of J.M. Chemical Products, correct?
A. 1lmt's correct.
Q. And again, I will get to the corrected
one here in a minute. l just want to go to this
because the dates match up quite well with what we
were just talking about.
It says JMC is owned by an entity tonned
in the United Kingdom. Was there any such entity
9 formed in the United Kingdom that owned J.M. Chemical
10 Products and/or J.M. Products?
1I

/\.. No.

12
In fact, J.M. Chemical Products/J.M.
13 Products was owned by the Platinum Trust, the
l4 beneficiary of whom was Francesco DiGiovanni?
15
MR. LEON DE LA BARRA:_Objection to form.
16
THE WETNESS: Correct. Correct. There
17
was an intent to create either a trust or a
18
business entity in the United Kin dom but when
19

20
astronomical.
21 BYMR. PACE:
22
Q. Okay. But by -- this is -- this is -- if
23 you look at the e-mail, this is August of2014.
24
A. Right.
25
Q. J.M. Products had already been-- J.M.
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marked Johnson Exhibit 50 for Identification, a copy
ofwhich is attached hereto.)
BY MR. PACE:
Q. So Mr. Jolmson, I am handing you what is
marked as-- poorly marked as Johnson Exhibit 50.
This is an e-mail from you to J.T. Vaughn and Tom
Darden at Industrial Heat, correct?
A. That's correct.
MR. CHAIKEN: I'm sorry, Chris, could we
get a copy?
MR. PACE: Yes. I apologize.
MR. CHAIKEN: I would like to be able to
follow along. We're good, Chris. Go ahead.
BY MR. PACE:
Q. I'm sorry. This is an August 7 e-mail
from you to J. Vaughn and T. Darden with a co y to
Andrea Rossi correct?
A. That's correct.
Q, And if we turn in here this is -- you
have signed a compliance with OFAC form correct?
A. Correct.
We will get to it in just a minute
because we've got kind of the subse uently corrected
version but I wanted to talk about tile date here.
You were intending to sign this on behalf

iPage 241

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Chemical Products had already been formed, correct?
A. Correct.
Q. Platimun American Trust had already been
formed, correct?
A. Correct.
Q. And Di Giovrumi was already an owner of
or the beneficiary of the Platinwn American Trust,
correct?
A. Correct.
Q. So this could have said is owned by an
entity formed in the United States ru1d that would
have been accurate?
A. That's correct.
Q. Now, J.M. Products was fonned at the
request of Andrea Rossi, correct?
A. Correct.
Q. J.M. Products was operated under the
direction of Andrea Rossi, correct? In other words,
if he told you --if he told J.M. Products to do
something or Leonardo told J.M. Products to do
something, they did it, correct?
A. Yeah. Yes.
Q. The ex enscs of J.M. Products were aid
for by Leonardo or Andrea Rossi correct?
A. Correct.
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Q. And J.M. Products' existence made no
2 sense but for Andrea Rossi and Leonardo, correct?
3
MR. CHAIKEN: Object to form.
4
MR. LEON DE LA BARRA: Object to fom1.
5
THE WITNESS: You said made no sense?
6
Well-7 BY MR. PACE:
8
Q. That's a bad question. Let me start over
9 again.
IO
A. Yeah.
II
Q. J.M. Products had no blllsiness reason to
I2 exist independent of Andrea Rossi and Leonardo
I3 Corporation?
I4
MR. CHAIKEN: Object to form.
15
MR. LEON DE LA BARRA: Object to form.
I6
THE WITNESS: I disagree with that. You
I7
may want a separate entity fonned for the
I8
production side of things, for liability
I9
purposes if nothing else.
20 BY MR. PACE:
2I
Q. Fair enough. And you are saying that -22 but that still would be connected to-- Andrea
23 Rossi-24
A. Yes.
25
Q. --is the one that had the business
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A. Correct.
Q. Did you not-- did you or did you not

3 understand the remainder of this to be asking about
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whether there was kind of a significant connection
between Andrea Rossi, you and-- I'm sorry, between
either you andl Andrea Rossi and J.M. Chemical
Products, wasn't that an issue that was addressed up
in North Carolina?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to fonn.
BY MR. PACE:
Q. I'm pointing you to the document. I
shouldn't do that.
A. No.
Q. I did that poorly.
A. That wasn't addressed in North Carolina .
Q. You never discussed in North Carolina
what connection existed between either you or Andrea
Rossi and J.M. Chemical Products?
A. Well, no, but they knew that I was Andrea
Rossi's attorney. I was the person that acted as
escrow agent for the $10 million.
Q. I understand.
A. And it was explained to them that I was
there to answer any of those legal-type questions and
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that the operation of J.M. Products was going to be
handled by Andrea Rossi.
Q. You are saying in the meeting in Durham,
North Carolina the folks at Industrial Heat were told
that Andrea Rossi was going to operate J.M. Products,
or J.M. Chemical Products as it was known back then?
A. I don't know if they were explicitly told
that but I said I have notl1ing to do with the
operational side of it. That's going to be handled
through Andrea Rossi.
Q. All right. Did you-- but the person who
was going to handle the operati.onal side of J.M.
Products is in fact Andrea Rossi?
A. Yes.
Q. Right. It would have been a truthful
statement if you said that J.M. -- the operations of
J.M. Products are going to be run by Andrea Rossi?
A. Yes, and it was my impression that that's
what they understood.
Q. So to the best of your knowledge that's
in fact what you told them?
A. Yeah. That's correct.
Q. Okay. And Andrea Rossi didn't contradict
you in that?
A. I don't know if that representation was
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created, correct?
A. Correct.
Q. The only reason the business existed was
because Andrea Rossi wanted to have it created,
correct?
A. That's correct.
MR. LEON DE LA BARRA: Object to form.
BY MR. PACE:
Q. And Andrea Rossi brought to you
Di Giovanni to be the owner of, or to be the
beneficiary of the trust that you would form,
correct?
MR. CHAIKEN: Object to form.
THE WITNESS: Yes.
MR. LEON DE LA BARRA: Same objection.
BY MR. PACE:
Q. And you formed the trust, Platinum
American Trust, solely to own J.M. Products, correct?
A. Correct.
So somehow for this document at least the
notion that you knew who -- ou knew who owned J~
Chemical Products?
A. Yes.
Q. You knew that it wasn't owned by an
entity formed in the United Kingdom?
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made by me or by Andrea Rossi but yes, tl1at's what
they were told.
Q. In fact, let me rephrase that. I can say
it better. The representation was made -- I can't
say it better tl1an you can. I can ask my question
better.
Either you or Andrea Rossi made the
representation to the folks [Tom Industrial Heat that
Andrea Rossi would be operating J.M. Chemical
Products, correct?
A. Correct, or if it wasn't him personally
operating it, it would be operated under his
direction.
Q. Okay. And to the best of your knowledge
or recollection whoever said that, the other one
didn't disagree witl1 it and in fact you believe would
have agreed with it?
A. Correct.
Q. Okay. Who noticed that the wrong company
name was used on the compliance with OFAC form?
A. The JMC Chemicals versus J.M. Chemicals?
Q. Yes.
A. I believe that was J.T. Vaughn because he
sent me an e-mail maybe the next day or two days
later or something like that, that said please
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Q. He initialed it then sent it to you?
A. Ri ht made those changes, initialed it,
sent it to me and asked mat I initial it.
Q. And in fact you initialed it. You then
initialed it. What we see here on 11491 are your
initials for the change from JMC Chemicals to J.M.
Chemical Products correct?
A. Yeah I some recollection mere was
another one that was done that corrected the problem
in type.
. In ty e? You mean Y.OU think there was
another version of this com liance with OFAC that
corrected that JMC is owned by an entitY. formed in
the United Kingdom?
A. No no no that said J.M. Chemical
Products, Inc., rather than JMC Chemical and the
scratch outs I tl10ught. See how this is scratched
out and initialed, scratched out and initialed?
Somehow I tl10u ht there was -Q Like a clean version -A. Yes.
Q -- where somebody actually made me
changes?
A. Yes.
Okay.
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re-sign the OFAC statement to correct the corporate
name. It might have been -Q. Look, I'm not trying to play a game with
you.
First of all, be careful and don't stab
yourself because Mike has put threatening staples in
there.
(The document referred to was thereupon
marked Johnson Exhibit 51 for Identification, a copy
of which is atta.ched hereto.)
BY MR. PACE:
Q. This is 51. This e-mail -- this is an
e-mail string tl1at -- let me give you a second to
look at it. Tell me when you're done.
A. Yes.
So once h roblem was identified you -J.T. Vaughn-- our recollection is J.T. Vaughn
scratched out J.M. Chemical Inc. and put in J.M.
Chemical Products Inc. correct?
A. Correct.
Q. And then he initialed it and you
initialed it?
A. Then he sent us to us.
Q. I'm sorry.
A. Sent it to me.
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A. But I don't know. I recall that but-I'm not sure tl1at I ever saw that.
The document referred to was thereu on
marked Johnson Exhibit 52 for Identification a COI>Y
of which is attached hereto.)
BY MR. PACE:
Q. Hand you what's marked as Johnson E xhibit
52 and I'm oing to wait for a second.
MR. LEON DE LA BARRA: Thank you .
THE WITNESS: I got two 11497s.
MR. LEON DE LA BARRA: This is E xhibit
51?
BY MR. PACE:
. This is 52. I think this is just the
succession if we can from 5 I. 5 I reflects tl1at
everybody made their revisions to the OFAC statement
and u dated the OFAC statement.
Then 52 if you notice it's a
continuation of those e-mails with J.T. Vaughn now
having signed ilie actual agreement.
A. Yeah.
Q. So they corrected ilie OFAC compliance
certificate first and then everybody signed tl1e
agreement.
A. Right.
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1
Q. Let me give you a second to look through
2 that. I just want you to kind of confirm it.
3
A. No, I agree.
4
Q. Is that consistent with your
5 recollection?
6
A. Yes. Then the last e-mail -- or not the
7 last. The one from J.T. Vaughn to Colette, August
8 13th at 10 :17 am.
9
Q. The second to last e-mail?
A. Yeah.
10
11
Q. Uh-huh.
12
A. This is J.T. Vaughn saying: "Great,
13 thanks so much. Attached is the agreement signed by
14 Andrea and me. We made minor changes, which are
15 marked and included in a separate version for
16 reference. Please have Henry sign and return."
17
Q. Now that's referencing actually the term
18 sheet, correct?
19
A. The term sheet, correct.
20
Q. And then in fact tJ1e last e-mail, the
21 most recent e-mail here of all this is Colette,
22 August 13,2014 e-mail saying: "Agreement executed
23 by Mr. Jolmson attached."
24
A. Meaning the tenn sheet.
25
Q. Right, meaning the tenn sheet. Okay.
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1 with all the terms in this and should we sign and
2 send it back, but I don't know.
Q. I mean do you recall-3
4
A. If there were any e-mails they would have
5 been produced, so it wasn't in an e-mail.
Q. I think my question was -- I intended my
6
7 question to be a little different. I'm not sure. I
8 probably asked it poorly.
9
But do you recall studying the term sheet
10 before you signed it?
11
A. I read it, yes.
Q. Did you do more than read it? Did you
12
13 think about kind of the implications of it or did you
14 read it and say this is consistent with what I've
15 already discussed with Andrea Rossi, I'm going to
16 sign it?
17
A. Yeah. exactly, the latter.
18
MR. PACE: Good. Thank you. Either/or,
19
and you said yeah. All right. Let's take a
20
quick break, give me like five minutes to just
21
figure out if we've got some final questions and
22
then we will be able to wrap up.
23
THE VIDEOGRAPHER: Off the record. The
24
time is 5:45.
25
(There upon a brief recess was taken,
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A. And this is the first time I saw tlle term
sheet, I believe.
Q. This is the first time you saw the term
sheet, period, or in its final form?
A. Period.
Q. Okay. Had you discussed the substance of
the tenn sheet a lready with Andrea Rossi?
A. In generalities, yes. Not in
particulars.
Q. Okay. The J.T. Vaughn-- I promised you
guys I would finish by 6, so let me wrap up here and
then I want to take a short break to figure out any
final questions.
But let me just ask this which is J.T.
Vaughn e-mail to Colette is at 10:17 a m. Colette's
e-mail back is at ll :26 a.m.
So this being the first time you have
seen it, do you recall whether -- did you spend any
time kind of studying whatever the commitments were
in this tenn sheet or did you have confidence from
Andrea Rossi that you were -- confidence or
instructions from Andrea Rossi that you were just to
sign?
A. I can't recollect exactly. It might have
been a phone call from Andrea saying are you happy
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I after which the following proceedings were had.)
2
3

THE VIDEOGRAPHER: We're now back on the
record. The time is 5:54.

4

MR. PACE: Thank you and I appreciate

5
6
7

your time, Mr. Johnson. No further questions
but I will reserve the right to ask questions in

8

light of any follow-up questions asked of you.
CROSS EXAMINATION

9 BY MR. CHAIKEN:

W

Q. Thank you. Good afternoon, Mr. Johnson.

11 My name is Brian Chaiken. I represent the plaintiffs

n

in this case, Leonardo Corporation and Dr. Rossi. I
13 have just a few questions for you_ It's been a long

M4 day.
M5
You had given some testimony regarding
M6 the contract between J.M . Products and Leonardo; do
M7

]8

you recall that testimony?
A. Yes.

M9
Q. I am going to show you an exhibit. Can
20 we use your exhibits, Chris? I w ill make it-21
MR. PACE: Yeah, 53.
22
MR. CHAIKEN: 53, that's what we're on.
23
Let's mark this as 53.
24

(The document referred to was thereupon

25 marked Johnsom Exhibit 53 for ldeJltification, a copy
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questions. Thank you.
REDrnECTEXANUNATION
BY MR. PACE:
Q. Just one. From your testimony earlier.
the date oftbjs ,document is February 27.2015.
During that time period isn't what you were
testifying earlier you thought that there was some
kind of involvement. that was when J.M. Products was
working with platinum sponges?
A. Yes.
Q. Ifyou don't recaJJ A. I believ e so. yes.
MR. PACE: No further questions .
MR. LEON DE LA BARRA: Before we sign o
I would like to designate the entire deposition
as highly confidential. attorneys' eyes only.
pursuant to the motion for protective order.
MR. CHAIKEN: Is he going to read or
waive?
MR. LEON DE LA BARRA: Waive. Actually.
no. read.
THE VIDEOGRAPHER: Going off the video
record. The time is 6:04.
(Thereupon the taking of the deposition
was concluded.)
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3 STATE OF FLORIDA:
4
SS:

5 COUNTY OF DADE:
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Notary Public. State of Florida at

18

Large: my counnission expires
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Troy Fain Insurance. Inc.
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Sworn to and subsctibed before me tll.is
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day of
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2017.

Febmary 26. 2019. Bonded through

21
22
23

3

Deponent

WITNESS my hand and official seal this 6th

12 day offebmary 2017.

I
2

3

I. the under-signed authority. certify that

9 HENRY JOHNS ON per-sonally appeared before me a:nd was
10 duly sworn.
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CERTIFICATE OF REGISTERED PROFESSIONAL REPORTER

L EDWARD VARKONYI. and RegistCf"ed
Professional Reporter and a Notary Public for the
State of Florida at Large, do hereby certify that I
r-eponed the deposition of HENRY JOHNSON; that the
foregoing pages. OllDlbered from I to 262, inclustve,
constitute a true and corr-ect transcription of my
shorthand repon of the deposition by said witness on
this date.
I funher certify that I am not an
attorney or counsel of any of the parties. nor a
r-elative or employee of any attorney or counsel
connected with the action. nor lioaocially interested
in the action.
WITNESS my band and official seal in the
City ofMiami. County of Dade, State of Florida, this
6th day ofFebrua.ty 2017.

II
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13
14
15
16
17
18
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20
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Notary Public. State of Florida at
Large; my commission expires
February 26.2019. Bonded t:lu-ougb
Troy Fa:io losur.mce, loc.
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foregoing transcript is a true , correct and complete
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as submitted by the court reporter . Veritext Legal
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exhibits , if any , are true , correct and complete
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our litigation support and production standards .
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in accordance with the regulations promulgated under
t he Health Insurance Portability and Accountability
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 1:16-cv-21199-CMA
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2
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4

ANDREA ROSSI, et al.,
5

Plaintiffs,
6

v.
7

THOMAS DARDEN, et al.,
8

Defendants.
- - - - -x

9

INDUSTRIAL HEAT, LLC, et al.,
10
Counter-Plaintiffs,
11
v.

12
ANDREA ROSSI, et al.,
13
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14
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15
J.M. PRODUCTS, et al.,
16
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1 Thereupon.
THE VIDEOGRAPHER: Good moming. We'r
2
3
now on the video record. This is the videotape
4
deposition of James Bass in the matter of the
5
case Andrea Rossi versus Leonardo Corporation
6
versus Tom Darden, et al.
7
Today is Thursday, February 2nd of 2017
8
and the time is 11: 17 a m. Counsel, please
state your appearance for the record and after
9
this the court reporter will swear in the
10
11
witness.
12
MR. PACE: Thank you. Chris Pace and
13
Mike Maugans for the defendants. Jones Day for
14
the defendants.
15
MR. ARAN: Femando Aran of the law firm
16
Aran, Correa & Guarch on behalf of the deponent,
17
James Bass, third party defendant J.M. Products
18
and third party defendant Henry Johnson.
19
MR. NUNEZ: Rudy Nunez on behalf of the
20
third party defendant Fulvio Fabiani and United
21
States Quantum Leap, LLC.
22
MR. CHAIKEN: Brian Chaiken on behalf of
23
the plaintiffs, Dr. Andrea Rossi, who is present
24
with me and Leonardo Corporation.
25 Thereupon--
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1

A. That's correct.

2
Q. Mr. Bass, you're obviously angry,
3 correct?
4
A. Yes.
Q All right. Let's start. Mr. Bass, can
5
6 you please state your full name for the record.
7
A. James Alan Bass.
8
Q. Mr. Bass, will you please state your work
9 address for the record.
10
A. 515 Northeast 8th Avenue, Deerfield
11 Beach, Florida. I'm a contractor.

n
Q. So Mr. Bass, what is your educational
13 background?
14
~5
16
17
18
19

A. I have almost four years in the US Navy
with flight control and guidance systems technician
on aircraft.
I graduated Rutgers University with
electrical engineering with a specialty in closed
loop control systems. I graduated first in my class

20 summa cum laude. I'm a member ofTau Beta Pi and Eta
21 Kappa Nu, both engineering honor societies.
22
23

Q. Any fonnal education after Rutgers?
A. I have been to various classes and things

24 like networking . I have a Cisco certified network
25 associate. That's a training for routing systems
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JAMES BASS
was called as a witness and having been first duly
sworn responded as follows:
THE WITNESS: I do.
DIRECT EXAMINATION
BY MR. PACE:
Q. Mr. Bass, can you state your full name
and your work and home address -- well, your full
name and your work address.
A. I have a question first.
Q. Sure.
A. Shouldn't you be using a ouija board?
Q. A ouija board?
A. You know what it's for? Communicate with
spirits.
Q. With spirits. Why do you think I should
be using a ouija board?
A. They said I was a ghost.
Q. So you think I should be using a ouija
board-A. Yeah, :maybe.
Q. -- you think that's how-- okay. I
understand your disposition.
So Mr. Bass, you are obviously not happy
to be here today, correct?
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I from Cisco Corporation and about 42 years of

2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
l8
19
20
21
22
23
24
25

engineering experience.
Q. Apologies for the delay but I'm actually
a right-handed writer and I'm trying to do this
left-handed.
Let's talk for a second about the 42
years of engineering experience. What was your first
engineering-related job after you graduated from
Rutgers?
A. I went to work at a computer company that
did factory process control and I did hardware and
software integration.
We worked in nuclear p lants. I designed
a special control system for the Westinghouse Hanford
nuclear reactor out in Idaho Falls, Idaho and many
other projects.
Q. Who is that employer? What was the name
of the employer?
A. My employer?
Q. Yes.
A. Modular Computer Systems.
Q. How long did you work for Modular
Computer Systems?
A. Ten years.
Q. What did you do after you ended working
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1
2

Page 28

The time is 11 :45.

2

(Thereupon a brief recess was taken,

3 after which the following proceedings were had.)

3

4

4
5
6
7
8

5

THE VIDEOGRAPHE R: We're now back on the
record. The time is 11:50.

6 BY MR. PACE:
7
Q. Mr. Bass, when we took a break you had
& said that you were doing or since the spring of2016,

9

9 you have done -A. What did you do to your ann?
10
11

10
11
12
13
14 there?
15
A. I assi sled in uningtubes into the
in but I didn't know what theY. were at the time.
17
Q. What is graphene?
18
A. Graph ene is a carbon. It's a certain
19 form of carbon molecule that's extremely expensive,
20 very slippery, used in a number of things and if you
21 try and buy graphene you'll find out how gross
22 expensive it is.
23
Q. Have you ever done any work w ith
24 graphene?
25
A. We djd. Again, the same deal. I didn't

Q. Tore a ro tator cuff. Had to have surgery

12 on it and reattach it.
13

A. Not fun.

14

Q. No. When we took our break we were

15 talking about work you have done with Andrea Rossi
16 and Leonardo Corporation since the spring of 201 6.

17

You talked about designing energy

I & provoking -- energy provoking system. Can you
19 explain to me what that is?
20

A. No.
Q Did you believe that J.M. Products did
work with latinum s ongcs -A. Yes.
Q. --at the Dora! location?
A. Yes, ibecause I know there was a ilot
amount that was purchased and installed inside the -whatever you want to call it the box for heating.
Q. And what was done with that platinum
sponge after it was heated?
A. Su P.OsedlY. it was removed. I wasn't -- I

A. Well, theE-Cat needs energy to provoke

21 it into generating heat and we're coming up with
22 different methods, high voltage electricity, so I am
23 trying to design some different test systems at high
24 voltage.
Q. So this is for providing energy into the
25
Page 27

l E-Cat reactors?
2
A. Yes.
3
Q. Were you doing any of this work when you
4 were working for J.M. Products and Andrea R ossi -5
A. No.
6
Q. -- prior to the spring of2016?
7
A. No.
8
Q. All right. What are p latinum sponges?
9
A. It's a -- platinum sponge, if you think
I 0 it looks like a sp onge, it doesn't. It's more like a
ll craggy-type stuff that they use to -- they eventually
12 wind up after cooking it to put in catalytic
13 converters. It's more like a powdery-type stuff, I
14 think.
15
Q. Have you ever done any work with latinum
16 sponges?
17
A. I didn't s ccitically do a ny work with
18 platinum sponge but J.M. did.
19
Q. J.M. Products did work with lati nwn
20 s onges?
21
A. Yeah.
22
Q . But you didn't do any work with that?
23
A. 1 didn't handle it.
24
Q. Did you - during your time you worked at
25 J.M. Products did you ever see a ny latinum s onges?
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1 specifically. ]just was aware of the cost of

2
3
4
5
6
7
8

9
I0
II
12

13
14
15
16
17
18
19
20
21
22
23
24
25

graphene because of a product that I had heard about
a while prior to working for J.M.
Q. But w hen you were working for J.M.
Products you believe J.M. Products did work wHh
graphene?
A. They did. We bought --I believe we
bought industrial diamonds and stuff and used the
industrial diamonds in the heating process to produce
graphene.
Q. Let me-- I am going to use a few
exhibits here that are just images taken over at the
Dorallocation. For purposes of this deposition I'm
happy to refer to the warehouse, building, however
you want to refer to it. I am talking about the
warehouse that is at 786 1 N orthwest 46th Street.
Is there a way you are comfortable
referring to it? Do you call it th e warehouse, the
building?
A. Warehouse is fine.
Q. I'll call it the Dora! warehouse, just so
I don't have to keep repeating the address for the
rest of the afternoon. I'm going to hand you what I
am going to mark here as Bass Exhibit 1.
(The document referred to was thereupon
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] steam when it bits your filter?
2
A. Probably not. It's hard to say. No, it
3 was collecting water mostly. There is some mix in
4 there. I don't know.
5
Q. What is the purpose of the filter box?
6
A. To prevent impurities from going back
7 into the E-Cat.
8
Q. So you just testified that for Bass
9 Exhibit 2 this piping was intended to keep the water
I 0 or the steam or the fluid, whatever was in here warm,
I I hot?
I2
A. Uh-hub .
I3
Q. Then that leads into your-- into this
I4 filtration system here?
15
A. Uh-huh.
I6
Q. If it was still steam corning in how would
17 it -- at what point would it be converted into water?
I8
A. It's mostly converted into water or a mix
I9 of water and steam inside the serpentine area.
20
Q. Okay. So why would you insulate the
2 1 serpentine area then? Don't you want the heat to
22 dissipate?
23
A. No, not particularly. You maintain the
24 efficiency of the closed loop system. That's another
25 closed loop system, by the way.
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1
Q. Did you put the platinum sponge into
2 those serpentine pipes?
3
A. I he lped put pipes in there, that's aEI.
4 T he pipes a lready had something charged in them.
5
Q. Did you see something charged in them
6 when you put the pipes? I am just trying to
7 understand.
8
A. No, I didn't see p hysically what was in
9 there.
]0
Q. Let me take a step back, just so we're
] 1 clear. When we're looking at Exhibit 2 you helped
]2 install these pipes, correct?
B
A. Yeah. Not the main serpentine. I did a
] 4 lot of stuff here, with the filter box.
]5
Q. You are pointing to Exhibit 3?
]6
A. Yes.
]7
Q. But for Exhibit 2, d!id you-n8
A. Exhibit 2 was already there when I
] 9 started working for them.
20
Q. Do you think there was any-- were you
21 told by anyone that there was any platinum sponge

22 Ill-23
A. I wasn't told anything about that at the
24 time.
25
Q. Okay. Let me start over. If you give me
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2
3
4

5
6
7

8
9
10

II
12

13
14
15

16
17

18
19
20
2]

22
23

24
25

Q. How dlo you tum steam into water without
the heat dissipating?
A. Remove energy.
Q. No, how does steam be converted back into
water? Does the temperature of the steam have to
lower?
A. No.
Q. The temperature of the steam can stay
above a hundred degrees Celsius?
A. Yes.
Q. How else does it convert into water?
A . You remove the energy from it.
Q. How dlo you remove the energy from it?
A. With an endothennic reaction.
Q. And what would that be?
A. Anything that takes in energy.
Q. Is there something within those
serpentine pipes that would take in energy?
A. Yes.
Q. What is that?
A. In the beginning it was-- sorry. The
catalytic stuff, platinum sponge.
Q. Platinum sponge. The platinum sponge
would be within the serpentine pipes?
A. Yes.

Page 41

I just a second to ask the question .

2
Do you believe today -- we will talk
3 about when you found out later on. Do you believe
4 today that in Exhibit 2 -- in these pipings in
5 Exhibit 2 that there was platinum sponge at some
6 point in the piping in Exhibit 2?
7
A. Yes.
8
Q. Okay. What's your basis for that belief?
9
A. Because I know that some of it was
10 purchased. I mean what would you do, throw it in the
1 1 street? That's what they talked about, that they
12 inserted the platinum sponge or we did, or it was a
13 group effort.
14
I didn't know it was in the pipes but
15 apparently some of it was already in there before
16 they were closed up.
17
Q. Okay. Who told you that there was
18 platinum sponge in the pipes before it was closed up?
L9
A. Both Hank Henry Johnson and Dr. Rossi
20 said eventually. I didn't know what was in there at
2I all at the time.
22
Q. When did they tell you that there was
23 .P.!atinum s onge in the i ing?
24
A. I have no idea. Probably a month later.
25 I was the new guy in the block. I didn't know what
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was going on in there.
Q. 1 understand. When you say a month
later arc you saying in early 20 15?
A. Sometime in that area 1 found out it was
platinum sponge they were putting in there.
Q. So you have never seen any latinum
sponge put in tile pip_e_, but you were told by -A. Correct.
Q. --Mr. Jolmson and Andrea Rossi that there
was platinum sponge in the pipe?
A. Yes, they even bought some. I saw the
bill.
You saw the invoice for -A. I saw the invoice for the latinum
sponge so 1 figured that was good enough
(Q. So_ysm never really saw the_p_latinum
sponge itself?
A. No.
Q. You saw an invoice for a platinum sponge?
A. Uh-huh.
Q. Do you know if that platinwn sponge was,
in fact, purchased?
A. Yes, I believe it was. I saw the invoice
for the bill.
Q. Let me rephrase. Other than seeing an
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I was platinw11 sponge?
2
A. That's correct.
3
Q. Did you ever see any graphene at the J.M.
4 Products -- at the Doral warehouse?
5
A. No. Again, it's small stuff, but
6 whatever.
7
Q. Graphene particles or objects are small?
8
A. (Nods head.) Yes.
9
Q. Turning to -- turning back to Bass
I 0 Exl1ibit 3, you say there is a filter box.
Is that the clear box we see here that
II
I 2 has kind of a red gauge on top of it?
13
A. Yes.
Q. All right. This was to take out any
I4
15 impurities in the water?
I6
A. Uh-huh.
17
Q. And how was it -- did all the water that
I 8 came through the system nm through that box?
19
A. Only in the begitming of each test.
20
Q. At the beginning, if you can help me
21 understand that. What does that mean?
22
A. When they first started the system if
23 they opened up the system, they would run it
24 initially through the box and then once they were
25 convinced -- it was up to Dr. Rossi when to divert it
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II
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invoice, and lhe invoice was a request to buy the
platinum sponge?
A. Huh?
Q. It was an invoice for platinum sponge.
You recall it was over a million dollars worth of
platinum sponge was being purchased?
A. No, I remember there was an initial
charge to test it.
Q. Now, other than that document that you
saw, the invoice or the bill or whatever it was, so
I'm just asking, other than that did you ever see any
platinum sponge at the J.M. Products -- at the Dora!
warehouse?
A. Not particularly, no.
Q. You qualified it some, so I just want to
understand. Why do you say not particularly?
A. There were a lot of things laying around
inside the plant. lt could have been. There were
boxes and crates and everything.
Q. I understand. So you could have seen
platinum sponge and not known it was platinum sponge?
A. I wouldn't have known it.
Q. Understood. But to your knowledge you
never saw platinum sponge but if it was there and-you may have seen it and you wouldn't have known it
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around the box.
Q. So there is-- again, I'm not an engineer
so I apologize ifl'm going to be asking some
questions poorly.
So when the system would be started up -and when you say system, do you mean like the E-Cat
reactors?
A. E-Cat, yes.
Q. So when theE-Cat reactors would start
up, at least initially all of the water that was
flowing through this system would be redirected into
this box?
A. Correct.
Q. The filter box?
A. Correct.
Q. Then at some point a valve would be
turned so that the water no longer had to go into
this filter box?
A. Yes.
Q. And how much water can that filter box
hold?
A. I don't know. You can use your judgement
there. I never particularly measured it.
Q. Do you have a sense of how much water it
can hold?
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Page 72

Q. Well, I think you're talking to me about

that?

A. Probably.
2
3
Q. All rig ht.
4
A. I usually keep copies of stuff like
5 that.
6
Q. Your response to Andrea Rossi is to -7 you're setting up time for a meeting. You say you
8 will not discuss what we're doing there. There,
9 meaning the D ora! warehouse, correct?
I0
A. Uh-huh .
11
Q. Then you said : Besides, you won't really
12 telling what you are doing there -- what we are doing
13 there.
14
A. Uh-huh.
15
Q. Is that a reference to what -- well, tell
16 me what you meant by that.
17
A. You're asking me to speculate. I don't
18 recall. Could have been both sides.
19
Q. Well, you wrote it, so that's why I am
20 asking you.
21
A. I wrote it two years ago .
22
Q. I understand. Can you tell me what you
23 meant?
24
A. No.
25
Q. All right.

2 the uses of the steam. I'm asking do you ever recall

3 whether J.M. Products met with any customers to buy
4 someU1ing that J.M. Products was producing, not that

5 Leonardo was producing?
6
A. No.
7

Q. Okay.

8

A. Could I take a quick bathroom break?

9
10

11

Q. Of course. Let's go off the record.
THE VTDEOGRAPHER: Going off the record,
the time is 12:47.

n
(Thereupon a brief recess was taken,
13 after which Ule following proceedings were had.)
14
~5

16

17
18
19
20
21

THE VIDEOGRAPHER: We're now back on the
record. The time is 12:58, media number two.
(The document referred to was thereupon
marked Bass Exhibit 8 for Identification, a copy of
which is attached hereto.)
BYMR. PACE:

Q. Mr. Johnson, I'm marking what's anoilier
document as Exhibit 8.

22
Again, w ith reference to our other
23 exhibits, here in this e-mail -- in one of these

24 e-mails on Exhibit 8 you say, I saw the heat strips
25 that are installed on the serpentine p ipes-- on the
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A. I might have meant what I knew about the
E-Cat which was not very much at all or it might
have been the fact of what we were utting inside of
the se entine iP.eS. I don't recall at the time.
That was two years ago.
Q. You didn't know what was being.._Qut in the
se ntine i es?
A. No, I didn't at the time an)'}:Ya)', so it
didn't make much difference.
Q. Do you know whether J.M. Products has
ever sold a roduct?
A. No I don't know.
. Have you ever seen a roduct being sold
from J.M.?
A. No.
Q. Have you ever seen a customer of J.M.
Products?
A. I think we had meetings w ith potential
people. I don't recall exactly.
Q. Who is we?
A. We. Who is we? Me, Dr. Rossi was in
there, I believe Industrial Heat was in there and we
discussed the potential uses of heat, of steam
energy, but that's all I recall. I don't recall the
guest list.

Page 73

I serpentine pipe.
2
If you look at Exhibit 2, what are the
3 heat strips? Is that the insulation?
4
A. No, he had heat strips along some parts
5 of it that are covered up now.
6
Q. So in Exhibit 2 we can't see what the
7 heat strips are?
8
A. No, you can't.
9
Q. What's the function of a heat strip?
10
A. I don't recall, but probably to maintain
I I the heat when they had shut down the reactor. T o
12 keep heating, to keep the pipes hot, because it was a
13 mandatory thing, as I recall, for the conversion and
14 the platinum sponge. That's ali i recall.
15
Q. You recall that it was required that the
16 pipes stay heated for some purpose relating to the
17 platinum sponges?
18
A. Yes, that's what I recall. That's the

19
20
21
22
23
24
25

only reason to put them there and I think that was
the fmal -- that was the conclusion that 1 was
told. I don't remember the exact conversation.
Q. And who did you have that conversation
with?
A. Dr. Rossi.
Q. We talked previously on these serpentine
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1
A. Yes.
2
Q. Okay. And it's not going to go through
3 the exit pipe because it's not h igh enough to reach
4 where the exit pipe starts?
5
A. Yes, that was the concern.
6
Q. Why is that a concern?
7
A. In case we needed to get the filter
8 apart. In other words, you had water all over the
9 place.
10
The way -- ifyou see the clamps at the
11 end, that's the only way to change the filter, so yot
12 would have spilled water. There actually is a
13 discharge pipe. You can't see it. I think it's in
14 the other comer. I specifically remember putting i
15 m.
16
Q. Okay. So -17
A. It's a little faucet with a PVC tap on it
18 that allows all the water to drain out before you
19 take it apart.
20
Q. And that being the water up to the point
2 1 of the exit pipe-22
A. Yes.
23
Q. --because it's not going out the exit
24 pipe. It just sjts there like still-25
A. It doesn't matter while the system is
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A. Let me see what he said before that, what
the question was.
Q. I don't think we have -- this is the way
it was produced to us in discovery. But it looked
like the preceding e-mail may have been -A. There is something missing in that
because we defmitely put the drain in there.
Q. Okay. So you don't think this is a
reference to your proposal to put a valve -A. No.
Q. -- to drain the water?
A. No.
Q. Okay. You make a reference up here at
the top: "You arc still the boss so it's your
decision."
Was decisions-- decisions about what was
to go on-- what was to take place inside the
container on the J.M. Products side those were all
made by Andrea Rossi?
A. Yeah, but he was be ing kind to me .
Q. I apologize.
A. Huh? About what?
Q. How -- I'm unclear.
A. He said, "you are still the boss."
Q. No, that's you. I'm sorry, that's your
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l running, understand, but when they had to take it
2 apart then it would have been a problem because there
3 is gallons of water in the bottom of that.
4
Q. So ultimately you did install -5
A. Yes.
6
Q. -- the drain?
7
A. Yes.
8
Q. How many times was that drain used; do
9 you remember?
I0
A. I have no idea.
ll
Q. Did you ever use it?
12
A. No.
13
Q. When did you install it?
14
A. The drain?
15
Q. Yes.
A. Before the filter box was put in place.
16
17
Q. Okay. What did you understand,
18 Dr. Rossi's -- Andrea Rossi's response when he says:
19 "No, it is a dangerous source of spill. In case of
20 clog we take off the filter."
A. Where are we?
21
22
Q. I'm sorry. The first page of Exhibit
23 11. There at the bottom he says: "No, it is a
24 dangerous source of spill. In case of clog we take
25 off the filter."
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I e-mail to Andrea Rossi.

A. Huh? Oh, yeah, it is. Okay.
2
3
Q. Okay.
4
A. I was confused.
Q. Sorry. So decisions about what equipment
5
6 was bcingJised on the J.M. Products side of the Doral
7 warehouse those were made by Andrea Rossi?
8
A. Uh-huh. Yes.
9
Q. Decisions about what type of filter box
10 or filtration system to p:ut in th ose had to be
11 approved by Andrea Rossi?
12
A. Yes.
Did you ever -- when it came to any of
13
14 the operations on the J.M. Products side of the
15 warehouse did you ever have to get approval from
16 Henry Johnson?
17
A. No.
18
Q. How many times have you met Henry
19 Johnson?
20
A. Many times.
Q. Were they all in connection with J.M.
21
22 Products?
23
A. Sometimes, yes.
24
Q. Did he fonn your corporation that you
25 created?
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I
A. It was fonned before I ever bccame_p_art
2 of it. I never was a direct_part of J.M. though. I

3 was a contractor.
4
Q. All rig ht.
5
(The document referred to was thereupon
6 marked Bass Exhibit 12 for Identification, a copy of
7
8
9
10
ll
12
13
14
15
16
17
18
19
20
2I
22
23
24
25

which is attached hereto.)
BY MR. PACE:
Q. I am going to hand you, Mr. Bass, what's
been marked as Exhibit 12.
Mr. Bass, this is a corporation that you
formed -- I'm sorry, these are the articles of
incorporation for a company that you formed in
September 2014, correct?

A. Yes.

Q. Who dlid the legal work for forming this
company, ifanyone?
A. Nobody. Actually, my accmmtant helped
me do this, some of it.
Q. Who is your accountant?
A. Marshall Wexler. Does that matter?
Q. You fonned this company right around the
same time that you -- we'll see some documents later
this afternoon, but would you be surprised to find
out that you had accepted the -- or you had been
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1 wanted it as a contractor. That was Velocity

2 Aerospace. So based on that more than anything else
3 I fonned my COlfJJOration, Reactance Engineering, and I
4 still have it.
5
MR PACE: That answers that question.
6
Should we go ahead. We said we would take a
7
break at 1:30, 2, so let's go off the record_
8
THE VIDEOGRAPHER: Off the record, the
9
time is 1:3 1.
10
(fhereupon a brief recess was taken,
11 after which the following proceedings were had.)
n
THE VIDEOGRAPHER: Good afternoon. We're
13
now back on the record_ The time is 2:49.
14 BY MR. PACE:
Q. Mr. Bass, let me remind you that you are
E5
16 still under oath_ Are you aware of that?
A. Uh-hulit_
17
Q. I'm going to ask you a few questions_ I
18
19 want you to answer just as to whether something
20 occuned. I do not want you to tell me the substance
21 ofit
22
During the break did you have a chance to
23 speak with your lav.ryer?
24
A. We went to lunch, yes.
25
Q. During your break did you speak with any
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I offered the employment or offered a contract to work
2 with J.M. Products or Andrea Rossi by September lst
3 of2014?
4
A. Would I be surprised?

5
6
7
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Q. Yes.
A. No.
Q. Okay. So at that time period is also
when you formed Reactance Engineering?
A. Correct.
Q. Why dlid you fonn Reactance Engineering?
A. Because -- excuse me.
Q. Do you need some more water? We're going
to break in like two minutes.
A. I don't need anymore water right now.
Q. Let's finish this question .
A. I have had a cough for about a month
now.
I was working for another company at the
same time. The effort that I gathered I was going to
be doing was not going to be full-time at J.M. and
the other company wanted a contractor, a licensed -they wanted to pay a company. They didn't want to
pay an employee.
Q. Understood.
A. They didn't want to give me a 1099. They
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1 of the other lawyers here or with Andrea Rossi?

2
A. Only pleasantries.
Q. I'm sorry, I don't want you to tell me
3
4 substance. I appreciate only pleasantries.
I want to avoid attorney-client privilege
5
6 so let me just ask you the questions. These
7 individuals know or Mr. -- at least Mr. Chaiken
8 knows why I'm asking the question. Tllis is just
9 establishing a record and then we will move on.
10
Let your lawyer object to this and he may
11 instruct you no t to answer. What did you discuss
12 with your lawyer during your break?
13
A. His girlfriend and marriage.
14
Q. All right.
15
A. My girlfriend.
16
Q. Did you discuss your testimony from this
17 moming?
18
A. No.
19
Q. Fantastic. Can I have the Exhibit 12
20 from you? I should have given you an Exllibit 12. 1
2 1 am trying to figure out if it was -- it might be the
22 articles of incorporation.
23
MR. ARAN: 12 is electronic articles of
24
incorporation.
25
THE WITNESS: Yeah, this is my business.
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I much energy was being transferred?
2
Q . Well, that was going to be my next
3 question, was did you have any -4
A. No.
5
Q . --measurement?
6
A. No, no method.
7
Q . Just so I ask the whole question.
8
A. That's what it seems like, you're going
9 in that direction.
I0
Q . I am, but I am trying to go there
11 incrementally. Let me just ask.
12
Was there any method to measure the
13 amount of energy or power that was being provided by
14 Leonardo to the J.M. Products siide of the Dora!
15 warehouse?
16
A. No. No.
17
Q . We had looked at a picture this morning
18 that showed the hoses that were going into the system
19 so that water could be added into the system. I
20 believe that's Exhibit 4 .
21
Do you know w hether there was any
22 measurement of the water that was flowing through the
23 hoses into the system?
24
A. I don't know.
25
MR. ARAN: Objection to form .
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Q.

I'm going to hand you what's been marked
as Exhibit 16. We're actually going back in time
now, back to January of2015. Just a few questions
on this. Just take a second.
One is, does this refresh your
recollection as to whether Reina! do lived there?
A . I told you sometimes he lived -- he slept
in the office so I don't know that he lived there
permanently.
Q. Okay.
A. He was an immigrant, so.
Q. T here was a flow meter for the water that
was being provided by -A. Yeah, everybody has one. Don't you have
one?
Q. I know. I'm just-A . Yeah.
Q. --getting clear here. Hold on. This is
the flow meter from Miami sewer?
A . Yeah .
Q. Miami-Dade sewer?
A. It was outside the building. I don't
think it's from the sewer though.
Q. Water. Just the water.
A . T hank you.

Page Ill

I
2

MR. CHAIKEN: Obj ection to form.

MR. NUNEZ: Object to the form.

3 BY MR. PACE:

4
Q. I will ask the question again, j ust so I
5 can cover any obj ection. Maybe not. Can you take a
6 look for me at Ex.hibit 4.
7
A. Yes.

&
Q. There-- we see hoses in Exhibit 4,
9 correct?
10

II
12

13

14
15
16
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19
20
21

22
23
24
25

A. Yes.
Q. Am I correct that you testified this
morning that those are hoses for water to go into the
system?
A. As I recall, yes.
Q. My question is are you aware of any
measurement that was made of how much water was being
placed into this system through those hoses?
A. No.
Q. Are you aware of any measuring device
that existed to determine that?
A. No.
(The document referred to was thereupon
marked Bass Exhibit 16 for Identification, a copy of
which is attached hereto.)
BY MR. PACE:
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(The document referred to was thereupon
marked Bass Exhibit 17 for Identification, a copy of
which is attached hereto.)
BY MR. P ACE:
Q. Handing you what's marked as Exhibit 17.
We have a few documents on thi though rna}: e able
to probably shortcut this after I talk to you about

8
9
I0
II
12
13
14
I5
16
17

some of these.
There were a couple of-- I see the
Banana PI version. There was also something called
the Bea leBone. 1.!1~~. generally can you tell me what
was the work that you were doing with Fulvio Fabiani?
A. This was.P.ret!Y much the main reason T
was hired, was-- where my engineering art came
from is to design the future robotic control system
for the reactor and for whatever we use on the
reactor.
If you want to know w hat a Banana Pi is,
it's a little L inux based card that does -- it does
ethemet, it does -- has video controller on it. Tt
has keyboard controller on it. lit has USB.
It's about that big and the target was to
be able to put in a more compact reactor and take
care of all the control things necessary and we went
through a selection process. Fulvio is a very, very

18
19
20
21
22
23
24
25
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1 cognizant engineer of control systems, so we went
2 through a selection process for the Banana Pi.
3
Sorry, tlhe Raspberry Pi, which is really
4 the name of the processor based out of England. Then
5 when China came up with one called the Banana Pi,
6 then we finally settled on BeagleBone Black. If you
7 look it up on the Internet it's a reality.
8
Q. I know. They are unusual names but they
9 all exist.
10
A. Yes, and it's made by Texas Instruments
I 1 and it's a US product and has lots of documentation.
12
I wrote a lot of code and we were getting
13 ready for a design to actually implement that board.
14
MR. CHAIKEN: Just for the record, Chris,
15
we're going to designate that response as highly
16
confidential, attorneys' eyes only.
17
I guess we can do this after the fact as
18
it relates to all his testimony but I just want
19
to make sure the record is clear.
20 BY MR. PACE:
21
Q. Fair enough. Having ultimately settled
22 on the BeagleBone, was that -- this is a system for
23 controlling what in connection w ith the E-Cats, the
24 amount of electricity that went into theE-Cats, the
25 amount of water that went into the E -Cats to be
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A. The center brain of it is flexible.
Q. So what were these ones designed to do?
The ones that you were working on, what was going to
be on the other end, the digital out?
A. I don't know. Fulvio just gave me the
description of what we had to start with, all right,
and how many points of digital in, how many points of
digital out, how much analog input and that was where
we were working along.
H e said this is what we see that we're
going to need. So I can't tell you what the direct
output was and I can't even tell you what the direct
input is, but the inference is obviously was
measuring temperature, pressure, things like that.
Q. You say the inference. Is that
because -A. The in ference of a control system and
what it does.
Q. I am saying are you -- is it your belief
that this was going to be used in connection with the
E-Cats?
A. Yes.
Q. All right. Was it ever put in use in
connection with the E-Cats?
A. We djdn't get that far.

Page 115

I heated, everything?
2
A. This was a control -3
M R . CHAIKEN: Object to form. Sorry, you
4
can answer.
5
THE WITNESS: Huh?
6
M R . CHAIKEN: I objected to form. You
7
can answer.
8
TH E WITNESS: It was a system. If I
9
could be coarse in the description, it has
I0
gazuntas and had gazoutas, a II right. It's the
1I
way control processors work, is they have
12
monitored inputs that can be dig ital in, digital
out-- sorry, digital in or analog in and it can
13

14
15
16
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control digital out.
In other words, it can read a sensor and
it can control a servo, move an arm, turn a
motor. That was the function of it and all
control processors are like that.
So whatever you put on the other end, it
doesn't make a difference, as to turning water
on and off, measuring temperature, d iverting
turning a valve back and forth, that's what they
do.
BY MR. PACE:
Q. Okay.
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1
Q. All right. Is this something you're
2 still working on connection with the E-Cats?
3
A. Directly right now, no.
4
Q. When did you stop working on that?
5
A. When things fell apart with the whole
6 Industrial Heat deal.
7
Q. Would that be roughly spring of2016?
8
A. Yes.
9
Q . Is it possible that this system was going
I 0 to be used for something other than theE-Cat?
11
A. Could have been, yes. Could have been
12 used on the other side of the steam side. It's a
13 general purpose. That's the whole idea of these
14 things.
15
Q. That's all I was trying to understand
16 too.
17
A. Yeah .
18
Q. From your standpoint it was a general
19 purpose device and it didn't have to necessarily be
20 used with an E-Cat, they may have been working on
21 something else that it could be used for?
22
A. That's correct.
23
Q. And the main person working on this
24 was-25
A. Me.
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Q. Was you with Fulvio Fabiani?
A. Well, with his advice, actually, I ess
you could say, because he's done a lot of major
control systems.
He's designed the control system for the
big E-Cat. He gave me concepts to deal with and
constraints and said this is what we're looking for
later on.
Q. Okay. You said that was the main reason
that you were hired?
A. Pret~ much, yeah.
Q. Did Fulvio Fabiani work for J.M.
Products?
A. No.
Q. Any time you bought equipment or material
for this project, this main project you were working
on, would the cost have to be approved by either
Andrea Rossi or by Fabiani?
A. Uh-huh.
MR. NUNEZ: Object to form.
BYMR. PACE:
Q. I want to come up with a shorthand for
this project that you were working on.
What can I call it that we can agree to
on a -- did you have a name for t he project? Was

1
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there a -A. BeagleBone.
Q. Okay.
A. We called it the BeagleBone.
Q. BeagleBone project?
A. Yeah, BeagleBone is fine. I suggest you
look on the Internet and see what it does too. You
will have a far better idea.
Q. I actually did look at it just the other
day.
A. Okay.
Q. As well as the Raspberry, which is
actually spelled R-A-S-P-B-E-R-R-Y, right? There is
a P that gets snuck in there, I think.
A. Yeah, and the Pi is not something that
tastes good.
Q. Right.
A. It's the Greek letter Pi.
Q. You had testified this morning, I
believe, that one of the other things you worked on
when you were working with J.M. Products and Andrea
Rossi was measuring temperature in piping.
A. Piping? Well, temperature, yeah,
measured temperature.
Q. What projects-- what were you involved

3
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13
14
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in with J.M. Products or Andrea Rossi for
measuring -- other than the BeagleBone project were
you involved with measuring temperatures for
anything?
A. Occasional checking to see what was going
on on our side, looking at the flow meter and looking
at the temperature of the steam.
Q. So there were temperature gauges on the
J.M. Products side?
A. Yes.
Q. Where were those located?
A. They were outside of the chamber sitting
on a table.
Q. And where would-- where were the
sensors, the temperature sensors attached?
A. Obviously went through the wall and they
were tapped into the serpentine.
Q. So if we can --I know I keep sending you
back here. If you can go back to Exhibit 2, the
temperature sensors are in this piping somewhere?
A. Yeah, I think they are -- I think you
can't see them because I think they go up the other
end.
I didn't install the sensors in there. I
only had access to the meters outside that measured
!Page 121
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that.

Q . Did you keep track of that information?
A. No, just-- it was just an observation to
look at it from time to time.
Q. So if you can do me a favor and look at
Exhibit 4. I don't know if you can see it from here
either, but I'm just goin g to see if that helps just
because it's a different angle.
A. See what?
Q. Where the temperature sensors go into th(
piping.
A. They are buried inside of the insulation
obviously to know what the temperature was.
Q. I'm sorry, if you look at the top of that
picture.
A. Yeah.
Q. You see the little piece ofmetal there
that's attached to the wood?
A. Yeah.
Q. And there is a wire that comes in the top
of that?
A. That is something to do I think with the
water-- the water system that was meant for
something and I don't recall. I didn't put it in
there. I never had anything to do with it.
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Q. Did he ever explain to you why this would
be needed for the J.M. Products side of the plant?
A. No.
Q. Do you know of any reason it would be
needed on the J.M. Products side of the plant?
A. T didn't know.
Q. I think you said there would be a
transfonner for an extremely high voltage.
A. Yes.
Q. What would such a transformer be used for
typically or more commonly?
A. There is -- making arcs, sparks.
Q. I'msorry, istherea-A. Creating plasma.
Q. Can you -- is there a type of industry
where transformers using tllis extremely high voltage
would be used?
A. I'm not sure. I don't know.
Q. Okay.
A. But there could be.
Q. He says that: "This has. priority upon
what you are doing for Fulvio."
A. Yes.
Q. Is that a referenc.e to the BeagleBone
project?
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A. Yes.
Q. Were you ever able to frnd the
transformer that Andrea Rossi wanted?
A. No.
Q. Was he able to find it?
A. He said he solved the problem. I'm not
sure if that meant finding tl1e transformer or solving
the problem another way.
Q. And he never explained to you what the
problem itselfwas?
A. That's correct.
Q. Were you ever involved in installing -- 1
tllink I know the answer to tllis but I just want to
make sure I'm clear.
I assume you were never involved in
installing any transfonners either on tlle Leonardo or
the J.M. Products side of the Dora! warehouse, or am
I incorrect?
A. Certaimly not on the Leonardo side. Any
transformers? Transfonners, why are you asking that
question?
Q. Well, we're talking about transformers
here.
A. We put a transformer-- I'm trying to
remember what we did it for. Not for this particular
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project, only after. Now I remember now.
Q. Wl1y was the transfonner used? For w hat
purpose was the transfonner used?
A. It's not relevant to this particular
discussion.
Q. Fair enough.
A. We imported a whole new concept into the
system.
Q. Into the system, meaning?
A. Into our side and I don't know how far we
can go with tl1is. After-- after the test was done
the work got diverted, so.
Q. Well, first of all, you said brought a
whole new system into our side. What is our side,
the J.M. Products side?
A. The J.M. side.
Q. When was the new system brought in?
Without giving me the details of it when was the new
system brought into the J.M. Products side?
A. Rather than say new system we modified a
lot of stuff, moved things around, moved the power
feed around. So everything got diverted over to the
J.M. side, that's all.
Q. ThisisafterFebruaryof2016?
A. Yeah, sometime later.
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1
Q. All right.
2
A. I don't remember exactly when.
Q. Is the container still-- is that-- the
3
4 insulated black container on the J.M. Products side,
5 is that still there?
6
A. Yes.
Q. Has anything in there b een changed?
7
8
A. Stuff has been added since then.
Q. Into that container?
9
10
A. Uh-huh.
11
Q. Has anything been removed from the
12 container?
13
A. I don't know that.

14
15
16
17
18
19
20
21
22
23
24
25

Q. At the time-- if we go back to early
2015, once you walked through that white door -A. Why do you close your eyes when you're
talking to me?
Q. Because I'm trying to make sure I get the
question correct. I can see words when I close my
eyes. Does that help?
A. Okay.
Q. Some people can do that.
When you walked through the white door
into the J.M. Products side of the Dora! warehouse -A. Yeah.
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Q. -- other than the container -A. Yeah.
Q.
A.
Q. There is no manufacturing process going
on on the other side of the wall?
A. What do you mean by the other side? You
mean back on the J.M. side or on-Q. Back on the J.M. Side. When you come in
the J .M. side -- if it hel~ let's look at our
icture here.
A. What do you mean by manufacturing
rocess? Can you clarify that uestion?
. Sure. Let's look at a icture Exhibit

15 I.
16
When y ou o en u this w hite door and yo
17 walk into the J.M. Products side of the warehouse-18
A. Okay.
19
Q. --before you et to the offices what is
20 there other than the container?
2I
A. Pretty much the container and some tables
22 and some electrical stuff and some meters and things
23 like that.

24
Q Arc there -- arc there an coplc working
25 on that side in that s ace? I am not talking the
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A. Energy conversion.
Q. The actual conversion of energy in the

2
3 area?
4
A. Not in the area. Inside the box.
5
Q. But I'm sorry, my question was poor.
6 Other than inside the box.
7
So outside the box but past this gray
8 wall on the J.M. Products side of the warehouse, was
9 there anything being built or manufactured?
I0
A. What do you mean by being built or
I l manufactured?
I2
Q. I am trying to understand was there
I3 anY!hin that J .M. Products was doin ' other than
I4 whatever was going on inside that container?
15
A. No.
I6
. Okay. And is that -- was that consistent
I7 during the time period that you were working w ith
I8 J.M. Products?
I9
A. I would say so yeah.
20
Q. All right. And your testimony is
21 obviously limited only to the times that you were
22 there, you can't tell me what was occurring-23
A. Obviously.
24
Q. -- when you were not there?
25
A. Yes.
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I offices. I am talking the s ace between the
2 container-- I'm sorry_, the space between this white
3 door and when you et to the office.
4
A. Well, P.robably not at 2 o'clock in the
5 morning but sometimes during.JJ)c day.
6
Q. Who would be working there during the
7 day?
8
A. I would, sometimes Andrea would be there,
9 Dr. Rossi would be there.

I0
Q. Anyone else?
li
A. T ically no. I can't tell you that. I
12 wasn't there 24 hours a day.
13
Q. I understand. I am only asking for the
14 time tJ1at you were there. The times you were there,
15 is that where you would tend to work or would you
16 tend to work in the office?
17
A. In the beginning I spent most of my time
18 there and then in the office pretty much later on.
19
Q. How much time would Andrea Rossi spend
20 working in that area?
A. On and off. Never knew.
2E
22
Q. All right.
23
A. Can't answer that question.
24
Q. Were there-- what work was being done in
25 that area?

iPage 137

2
3
4
5

6
7
8
9

10
11
12
13
14
15
16
17
l8

19
20
21
22
23
24

25

(The document referred to was thereupon
marked Bass Exhibit 21 for Identification, a copy of
which is attached hereto.)
BY MR. PACE:
Q. Mr. Bass, I am handing you what's been
marked as Exhibit 21.
A. Yeah.
Q. Is this a --an early e-mail involving
the -- what eventually became the BeagleBone project?
A. Yes.
Q. And this is the primary work that you
were doing while you were working w ith J.M. Products
A. Uh-huh. Yes. Yes.
(The document referred to was thereupon
marked Bass Exhibit 22 for Identification, a copy of
which is attached hereto.)
BY MR. PACE:
Q. I'll hand you what's marked as Exhibit
22. I take it-- Exhibit 22 retlects at least from
your e-mail that there is information that you needed
from Fabiani in order to continue your work on the
project that you were not getting from Mr. Fabiani.
Am I reading that first e-mail correctly?
A. Yes.
Q. His response -- I'm trying to see how you
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l you have probably have said that you measured-- that
2 J.M. Products measures the energy input?
3
MR. ARAN: Objection to form.
4
THE WJTNESS: You're asking-- that's
5
conjecture. You asked for conjecture, would I
6
have said that. I don't know, no.
7 BY MR. PACE:
8
Q. Well, you just told me if you were asked
9 about -- you just said -10
A. I might -- I probably would have but I
11 don't remember being asked.
12
Q. F air enough. Fair enough. I was asking
13 whether your recollection is that you were
14 following -- you followed whatever instruction or
15 guidance Andrea Rossi provided?
16
A. Of course, he was directly -- directly or
17 indirectly my boss, however you want to look at that.
18
Q. Why would you say-- wasn't he directly
19 your boss?
20
A. After a fashion, I more r eported to J.M.
21 but took technical direction from him.
22
Q. When did you report to J.M. Products?
23
A. Effectively I was being paid by J.M.
24
Q. Okay.
25
A. All right. So it's --
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A. You said separate from the e-mail?
Q. Yes.
A. In other words, did he tell me some other
time?
Q. Yes, that's all I am asking.
A. Obviously that's-- that's the best I've
got right now. He obviously told me at least once.
Might have told me again.
Q. So he's telling you-- at least in this
e-mail he's telling you -A. Yes.
Q. -- if somebody from Industrial Heat or
somebody from this group of Chinese investors asked
you about J.M., your response should be that it's not
their business what J.M. does with the power?
A. Yes. That's-- the best answer is yes.
Q. Then my only question is aside from these
couple of e-mails we looked at, you don't recall
additional conversations with Andrea Rossi along
those lines?
A. No, I do not. There could be, but I
don't recall.
Q. And to the best of your recollection, to
the extent that that was the direction or guidance
you were given from Andrea Rossi, you followed it?
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I

Q. We will go through some of those e-mails

2 in a minute.
3
A. There is a dashed line there.
4
Q. Fair.
5
A. There is nothing secret about it.
6
(The document referred to was thereupon
7 marked Bass Exhibit 26 for Identification, a copy of

8 which is attached hereto.)
9 BY MR. PACE:
10

Q. Showing you what's marked as Exhibit 26.

I I This is tl1e same root e-mail from you but an
I2 additional response from Andrea Rossi.
13
Separate from these e-mails did Andrea
14 Rossi tell you that the people who attended these
15 meetings, either Industrial Heat or the Chinese
16 investors, essentially it was none of their business
17 what J .M. Products did with the power that it
18 received?
19
A. I'm sorry, one more time the question,
20 the exact question.
21
Q. Sure. Separate from this e-mail-22
A. Yeah.
23
Q. --would-- or did Andrea Rossi tell you
24 that, either in connection with the people coming for
25 the first or the second meeting?
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A. Yes.
. What do you recall in tenns of how you
ex lained our role at J.M. Products either to -- to
Industrial Heat during that meeting?
A. I was in charge of engineerin ro·ects
arow1d J.M.. 1 was called director of en >ineering.
Q. And who gave you the title of director of
A. I think Dr. Rossi said that would be a

10 good title because of what I was oing_ to be doing.
11
Q. Because what you were oing to be doin ?
I2
A. Yeal1.
I3
I4

15
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18
19
20
21
22
23
24
25

When did he ive ~ou the title?
A. I don't recall. Probably when we decided
that I was going to go work with him, probably.
Q. Were you ever an employee of J.M.
Products?
A. No.
Q. You were a contractor for J.M. Products?
A. Always.
Q. Were there any other engineers who
were-- who worked for or were contractors for J.M.
Products?
A. No, I don't think so.
Q. I'm going to take these things a little

40 (Pages 154- 157)
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2
3
4
5
6
7

8
9
I0
II
12

13
14

15
16
17

18
19
20
21

22
23

24
25

bit out of order because I already marked something.
(The document referred to was thereupon
marked Bass Exhibit 28 for Identification, a copy of
which is auached hereto.)
BY MR. PACE:
Q. Handing you what's marked as Exhibit 28.
Who created this business card?
A. I did.
Q. You did. The image in the business card
is a plant in Jap.ill!_; is that correct?
A. I don't know. I just 'Ot it off the
Internet.
Wh did ou create this business card?
A. I had to have some business card to show
co le. That's what you usually do when you have
business meetings I'd have somethin , so.
Q. W~ how many people did you show this
card to? How many eo le did ou dole out this card
to?
A. Probably during the meetings that's what
l recall.
Q. So twice?
A. Yeah. Yeah. There were two meetings -there were two times we met that's what I remember.
Q So you had these business cards re ared
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2
3
4

5
6
7

8
9
10
11
12
13
14
15
16
17
18
19
20
21

22
23
24
25

Q. By whom?
A. By the phone company.
Q. Would you check the messages on that
phone number?
A. Yes, when I was in there or Dr. Rossi
would check them, either one. The phone-- it was a
conm1on phone between the two offices.
Q. Two offices meaning between your office
and Andrea Rossi's office?
A. Yes.
Q. Did you ever represent yourself to be the
director of engineering of J.M. Products to anyone
else, to the best of your recollection?
A. I don't remember.
(The document referred to was thereupon
marked Bass Exhibit 27 for Identification, a copy of
which is attached hereto.)
BY MR. PACE:
Q. Now I'm going to go back to Exhibit 27.
You have now what's been marked as Exhibit 27.
This e-mail discusses a third meeting
that was being set up for February 16, 2016 in Dora!,
F lorida. Do you recall that-- do you recall such a
meeting being set up?
A. No, I don't. If you prompt me on who was

Page 159

I for the u ose of two meetings?

2
A. I think so yeah. Yeah fi r whatever
3 from there on out. I still have some. Do you want
4 one?
5
Q. I'm asking if you ever used them again.
6 Did you ever give them out to anyone else?
A. Besides co lc that were involved? My
~=i=
rl=
friend maybe. I don't know.
9
Q. So aside from giving them -- aside from
I 0 giving one of these cards to your girlfiicnd and
aside from Andrea Rossi an d Fulvio Fabiani, the only
co lc you may have given these cards to arc co lc
13 who attended either the meetin for Industrial Heat
14 or the meeting that involved the Chinese investors?
15
A. Probably,ycs. I don't recall givin
16 them to anybody else. I didn't have a need to give
17 them to anybody else.
18
Q. How many cards did you have made?
19
A. 20. They come in sheets.
20
Q. Okay. And the phone number on there is
2 E what phone number?
22
A. That's the office in Doral.
23
Q. If messages were left at that phone
24 number would they be provided to you?
25
A. Yes.

iPage 161

I
2
3
4
5
6
7
8

there I would probably remember.
Q. Well, I'm not sure the meeting occurred
so that's what I was going to ask you. Do you recall
if a meeting actually occurred or not?
A. I don't remember meeting anybody this
last year.
Q. You ask here with your communications
with Andrea Rossi: "When we met with some people

9 last year, I don't remember who it was, one of them
W asked me how does Johnson Matthey heat their platinum
11 in other plants. At that time I didn't know you were
n cooking platinum sponge, and I didn't know what
13 process they were using in other US operations, so I
M4 was ve1y uncomfortable answering."
M5
Is J.M. Products a affiliate or
M6 subsidiary of Johnson Matthey?
n
A. No, non really. No. Well, by affiliate,
] 8 there was supposed to be the exchange of platinum
M9 sponge and then a return back of the cooked platinum
20 sponge. That's t he way I understood it.
21
Q. And you understood that from whom?
22
A. From working around the people, working
23 around Dr. Rossi, Hank, Hank Johnson.
24
Q. So Hank Johnson told you they were buying
25 platinum sponge --

41 (Pages 158- 161)
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1
Q. Handing you what's been marked as Bass
2 Exhibit 51. Do you recognize this document. the
3 docwnent that's in this photograph?
4
A. It's on the board in J .M.'s side.
5
Q. Is that your signature at the bottom of
6 each page?
7
A. Yeah.
8
Q. Did you prepare this document?
9
A . No.
10
Q. Who prepared this document?
11
A. I don't know. I think that's a standard
12 form that they might have gotten.
13
Q. Who asked you to sign this document?
14
A. Probably Dr. Rossi.
15
Q. Do you know roughly when you signed the
16 document?
17
A. No.
18
Q. Was this always up at the warehouse or
19 was this something put up in 2016 at the warehouse?
20
A. Don't know. I think there is certain
21 regulations when you have a business going you have
22 to have signs up and Equal Opportunity Employer stuff
23 and things like ·that.
24
Q. Understood. Assuming just-- for present
25 purposes if you assume this is not legalJy required
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1
2
3
4

5
6
7

8
9

10
11
12
13
14
15
16

17
18
19
20
21

22
23

THE WITNESS: Okay.
MR. ARAN: Or you can waive that and not
do it. Do you want to read or do you want to
waive?
THE WITNESS: Are you going to read it?
MR. ARAN: I'm going to read it at some
point in time. The question is do you want to
read it before it becomes final? Ifyou do the
court reporter will telJ you it's available. you
then make .arrangements with him to read it.
If you find anything tha.t you thought was
wrong. taken down wrong. you make the
correction.
THE WITNESS: What is your recommendation
on that?
MR. ARAN: I usually recommend that the
witness waive.
THE WITNESS: Okay. I'IJ waive then.
THE VIDEOGRAPHER: Let's go off the video
record. The time is 6:06 p m .
(Reading and subscribing waived.)
(Thereupon the taking of the deposition
was concluded.)

24
25
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1 to be posted. do you know -- this letter or these

2 guidelines are not lega.IJy required to be posted.
3
A. Do I know that?
4
Q. No, I'm saying if you just assume for a
5 second they're not. Assume for a second they are not
6 legally required to be posted. do you know why this
7 was posted? Did anyone ever give you an explanation
8 of wby they needed you to sign this?
9
A. No. I don't reca.IJ when I - I don't
10 recall when I did it or why we -- I don't know.
11
Q. You don't recall why you did it?
12
A. Yeah.
13
Q. And you don't recall asking anybody why
14 you were being asked to sign it?
15
A. No. I do not. That's correct.
MR. ARAN: Objection to form.
16
17
MR. PACE: No further questions.
MR. CHAIKEN: I have no questions.
18
19
MR. NUNEZ: No questions.
20
MR. ARAN: I have no questions. You have
the right to read the transcript of the
21
22
deposition once it's been transcribed and if you
find something that you believe is inaccurate,
23
24
you don't get to change the transcript but you
25
get to make a note of that.
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1

CERTIFICATE OF OATH

2
3 STATEOFFLORIDA:
4
SS:
5 COUNTY OF DADE:
6
7
8
I. the undersigned authority. certify
9 that JAMES BASS personally appeared before me and was
10 duly sworn.
11

12
WITNESS my hand and official seal this
13 lOth day of February 2017.
14

15
16
17

18
19
20
21
22

!!f(~-' ~'-l
Nota.ty Public, State of Florida at
Large: my commission expires
February 26. 2019. Boncl!ed through
Troy Fain Insurance. Inc.

23

24
25
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CERTIFICATE OF REGISTERED PROFESSIONAL REPORTER

I, EDWARD VARKONYI, Registered
Professional Reponer and a Notary Publ!c for the
State of Florida at Large, do hereby certify that I
reported the deposition of JAMES BASS; thai the
reading and subscribing of the deposition were waived
by the witness and c ounsel for the respective
parties; that the foreg oing pages, numbered from 1 to
2 12, iDclusive, constitute a true and correct
transcription of my shorthand report of the
deposition by said witness on this date.
I further certify that! am not an
anomey or counsel of any of the panics, nor a
relative or employee of any attorney or counsel
connected with the action. nor financially interested
in the action.
WTINESS m y band and offi.cial seal in the
City of Miami. County of Dade, State of Florida, this
l Oth day of February 2017.
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13
14

15
16
17

18
19

20
21
22

lf#'t,,.,J /£.£- .-1
...,

N otary Public, State of Florida at
Large; my commission expires
February 26, 2019. Bonded through
Troy Fain Insurance, Inc.
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COMPANY CERTIFICATE AND DISCLOSURE STATEMENT

Veritext Legal Solutions represents that the
foregoing transcript is a true , correct and complete
t ranscript of the colloquies , questions and answers
as submitted by the court reporter . Veritext Legal
Solutions further represents that the attached
exhibits , if any , are true , correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
t he documents were processed in accordance with
our litigation support and production standards .
Veritext Legal Solutions is committed to maintaining
t he confidentiality of client and witness information ,
in accordance with the regulations promulgated under
t he Health Insurance Portability and Accountability
Act (HIPAA) , as amended with respect to protected
health information and the Gramm-Leach-Bliley Act , as
amended, with respect to Personally Identifiable
Information (PII) . Physical transcripts and exhibits
are managed under strict facility and personnel access
controls . Electronic files of documents are stored
in encrypted form and are transmitted in an encrypted
fashion to authenticated parties who are permitted to
access the material . Our data is hosted in a Tier 4
SSAE 16 certified facility .
Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services , and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation . Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their
independent contractor agreements .
Inquiries about Veritext Legal Solutions '
confidentiality and security policies and practices
should be directed to Veritext ' s Client Services
Associates indicated on the cover of this document or
at www . veritext.com .
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VIDEOTAPED DEPOSITION of JOHN THOMAS VAUGHN, a

1

2

witness called on behalf of Plaintiffs, before

Page 5

1
THE VIDEOGRAPHER: We are on the record at
2 9:04a.m.

3

Margaret M. Kruse, Registered Merit Reporter, Certified

3

4

Realtime Reporter, and Notary Public, in and for the State of

4 John T. Vaughn in the matter of Andrea Rossi and Leonardo

This is the videotaped deposition of

5

North Car ol i na, at 3509 North Haworth Drive, Sui te 403,

6

Raleigh, North Carolina, on January 19, 2017, commencing at

5 Corporation vs. Thomas Darden, et al. This deposition is
6 being held in the offices of CaseWorks at 3509 Haworth

7

9 : 04 a .m.

7 Drive, Suite 403, !Raleigh, North Carolina, 27609, on

8

8 January19, 2017 .

11

9
The court reporter is Margie Kruse, the
10 videographer is Michael Kirby, both with CaseWorks.
Would counsel please introduce themselves.
11

12

12

13

13 here on behalf Dr. Rossi. I have with me Mr. Chaiken, who

14

14 is also on behalf of Dr. Rossi and Leonardo Corporation.

9
10

MR. AN NESSER: My name is John Annesser_ I'm

15

15 And our client is here, Dr. Rossi.

16

16
MR. BELL: Bernard Bell with the firm Miller
17 Friel for the defendants.
18
MR. ARAN: Francisco Aran with Aran, Correa &

17
18

19

19 Guarch, on behalf of J.M. Products and Henry Johnson.

20

22

20
THE VIDEOGRAPHER: Will the court reporter please
21 swear the witness.
22
(Witness administered an oath.)

23

23

24

24
25

21

25

CaseWorks, Inc.

www.caseworksonline.com

800.955.0541
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1 sorry_
2
(Record read.)
3
MR. BELL: Objection to form. Objection to the

3 requesting that and I don't believe that Tom did. The--

4 form.

4 we had been provided a report that Dr. Rossi gave us when

5 BY THE WITNESS:

5 -- by Levy and other Swedish professors that was very
6 compelling. And so anyway...
7
Q. This just says if it's not delivered or achieves
8 the--

1 be returned?
A. I don't know. I did -- I don't recall myself
2

A. When we hired Joe in --I believe it was in
7 either May or June --I think it was June of '15, our goal
8 was to have, you know-- as you know, we were struggling to
6

9 replicate the technology and were being-- were
10 unsuccessful in doing so. So our goaII was to get an

9
10

11 engineer that really was a qualified engineer -- and a

A.

Validation, yeah.
Q . -- the validation, the money would be returned.

12 team, in fact, we hired more-- to look at this and to seek

11 Is that what it says?
12
A. It says [as read]: In the event the plant is not

13 to --to do a more robust replication effort to see if -14 you know, to see if we were just screwing it up.

14 period set forth iin Section 4, the ftull 1.5 million will be

15

13 delivered or validation is not achieved within the time

Dr. Rossi led us to believe it was a simple

16 process that anybody could do it. We weren't having
17 success, and so we wanted to get more qualified people.

15 refunded to the company within two business days of its
16 request.
MR. BELL: And his pending question is: Is that

17

18 And that's --that's what Joe was there to do.

18 what it says?

19

19

THE WITNESS: That's what it says, yes.

20 setup there but was not allowed.
21 BY MR. AN NESSER:

20

MR. BELL: His earlier question was: Did you

21

make a request or whatever. I don't want to rephrase the

22

22 question.
THE WITNESS: I did not make a request.
23

He also tried to go down to Miami and assess t he

Q.

23

We'll talk about that more in a little bit.
Taking a step back to the license agreement, now,

24 if I can ask you to turn to the second page of the license
25 agreement, Exh bit 1 in front of you, Section 3, price and

24 BY MR. ANNESSER:
Q . Was validation achieved, sir?
25
Page 63

1 payments. It states (as read]: T he total price for the

Page 65

1

2 grant of the license and the purchase of the plant is

2

3 $100,500,000.

3

4

4

5

Do you see that?
A.

I see that.

A.

Was validation achieved.
MR BELL: On this paragraph you're looking at?
MR. ANNESSER: I'm asking him the question

broadly and we can focus in after that.

5 BY MR. ANNESSER:

6
a . And then it goes on to say (as read]: The
7 payment terms will be as fo llows.
8
A . Uh-huh.

6
7
8

9
a . And is it your understanding that there were
10 three tiers of payments?

9 referenced in the document.
10
A. Yeah.

11
A. Correct. And I apologize, I was just reviewing 11
12 it ito make sure my recollection wasn't incorrect. But 12
13 correct.
13
14

Q.

And at the first payment of $1,500,000 was to be

15 made within two days of the signing of this agreement,
16 correct?
17
A. That's what it says, yes.
18
Q . And it states in here [as read]: In the event

Q.

A.
Q.

0.
A.
Q.

Was validation achieved?
How is validation defined here?
Well, we can look to paragraph 4 that's

Validation of the plant.
Uh-huh.
Before we review that, sir, I'm going to ask you:

14 To your understanding, was a validation test performed?
15
MR BELL: Objection to forrm.
16 BY THE WITNESS:
17
A. Are you referencing in this --I'm trying to make
18 sure I understa nd you --the tes t that Dr. Rossi did in I

19 the plant is not delivered or validation is not achieved

19 believe it's the end of April and early May of 20113?

20 within the time period set forth in Section 4 , the full
21 $1 ,500,000 will be refunded to the company within two
22 business days of its request.
23
Do you see that?

20 BY MR. ANNESSER:
21
Q. That's what I believe it to be.
A. That's what you believe it to be.
22

24
25

24
25

A.
Q.

I see that, yes.
Did Industria l Heat ever request that that money

CaseWorks, Inc.

23

Q_

Do you believe that to be the validation test?

MR BELL: Objection to form_

www.caseworksonline.com

800.955.0541
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1 integrity and not trying to obfuscate or disguise what he
2 was doing or not doi111g. So anyway, that's a little

1

Q.

2

A.

3 background.

3

4

4 were --it was an evolving process where, you know,

You asked who operated that. I don't know

Yes.
In investor communication.
I'm trying to clarify this for yol!l, but we

5 exactly. But it appears to me based on this that it was

5 initially we were positive and hopeful and over time-- and

6 Dr. Rossi doing it there at our facility, probably with the
7 rest of us around or in and out and maybe T. Barker there,
8 I don't know.

6 this is borne out in our communications with all of our

9

Q.

7 investors-- we became much more skeptical. And you know,

8 that's --that's borne out in the communications.
9

Is it your position that Dr. Rossi manipulated

Q.

At what point in time did you tell Dr. Rossi you

10 those tests?

10 did not believe his resu lts?

11
A . So the test, yes. And by those tests, I just
12 want to be clear, but I think you mean the test that he

11

13 wou ld do in our facility over at Triangle Drive. And so

13 and, you know, oh, you don't know and this has to be done.

14 this is when we were-- we were eager to see the one

14 Demonstrative I should say.

15 megawatt operate. He was coming out with lots of reasons

15

16 for delaying that and focusing on the Swedish test and
17 blah, blah, blah, and this, that and the other. And

16 "You know, Dr. Rossi I don't think this is accurate or this
17 is correct." You don't know. Granted, I'm not an

18 running a --you know, preparing for really the next test

18 engineer. I'm an economist --I'm not an economist. I

19 to be done by Levy and the Swedes.

19 have an economics degree.

20
But, yes, looking back, you know-- and we didn't
21 confront him at the ti me about some of this stuff. For

20

24 experiment. And --and he used the Boltzmann formula,

24

Q.

Would you have done that in an email?

25 which at the end of that formula- I didn't know or

25

A.

I doubt I did it in an email, but I don't know.

A.

I'm sure during this period of time we challenged

12 him on results. Again, he was very kind of controlling

So it wouldn't have mattered how much I said,

So, you know, at what specific point in time did

21 I first say -- express to Dr. Rossi reservations about the
22 example, when John Mazzarino and I went to --I guess it
22 accuracy of his results, it would have been during that
23 was Ferrara in November of 2012, Rossi was showing us an 23 time period, fall of '13.
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1 whether he was introducing it to me -you multiply
2 everything by E, which stands for emissivity, which is tied

1 We can go back and look. Just because communications with
2 him were so --so tenuous, I should say. And, you know,

3 to a camera setting.
4
And later during this period of time, when he was
5 testing in our facility in Raleigh, he would not multiply

3 before kind of confronting him via email, which often, as

6 everything by E. Because at the time, at that time he had

6 all caps, for example.

4 you'll see the emails, he was very-- you couldn't tell

5 what he meant in his response because he would respond in

7 E set to 1 on the camera so it didn't matter and later he

7

8 changed it so it woul d be like .5 or whatever.

8 that would totally alienate him or make him mad in email.

And so we were careful not to try to say things

9 Because we were patient and hopeful. We were wanting to
9
And I asked him. I said, "Why aren't you
10 get to the truth. And challenging him in the email, as was
10 multiplying byE because that affects-- that would cut
11 your supposed output energy in half." He said, cut me off 11 our perception at the time, wasn't the best way to go about

12 and said, "oh, You don't know the science or that's not

12 that.

13 rig1ht or whatever."

13

But anyway that's just one example where we --

14

Q.

Sir, your company had invested at that point in

14 time 11 .5 million dollars--

15

Q.

Did you ask somebody else about that?

15

A.

16

A.

I'm not sure. I don't recall. I may have --I

16

Q.

--and paid that to Dr. Rossi.

17

A.

Right.

18 may have mentioned it toT. Barker. I don't remember.

18

Q.

And you're telling me that you had doubts, but

19

19 you did not have someone qualified other than Dr. Rossi to

17 may have just taken his word for it. I don't recall. I
Q.

But it wasn't enough of a concern to you to

Right.

20 w ithhold information such as the tests were producing

20 perform tests or evaluations for you or validations?

21

21
A. Correct. Because we thought that it was simple
22 and easy and that anybody could replicate it.

sig1nificant excess energy as set forth in Exhibit 3?

22

MR. BELL: Withhold from the investors?

As I mentioned, T. Barker, who has some --has an

23 BY MR. ANNESSER:

23

24

Sir?

24 engineering degree, was involved. But more or less, he was

Is that what you mean?

25 there to help Dr. Rossi and be nice to Dr. Rossi. And T.

25

Q.
A.
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1 Barker also was doing some testing on his own which caused

Page 108

2 us to have concerns and questions. But we were relying on

1 BY MR. ANNESSER:
2
Q. Isn't it true that Industrial Heat and yourself

3 Dr. Rossi's credibility and his abilities.

3 were more interested in the results of the Lug ano test, the

4

Q.

And, in fact, you and Mr. Darden instructed

4 independent test, a s it was referred to, than you were of

5 Mr. Dameron not to raise any concerns or issues with
6 Dr. Rossi; is that correct?
7
A. Tom may have. I don't recall sayi ng that. But

7 test. Again, we didn't have --we clearly had reservations

8 Tom may have.

8 or questions at the end of '13. We also-- while we

9

Q.

5 your own test?
6

So after making an $11 .5 million investment and

A.

We were very interested in the results of that

9 weren't sure about Rossi's methods and results, we also

10 you're having these concerns because it's more complicated

10 weren't sure of our own and we qwestioned our abillities to

11 than you originally thought-- and that's around September

11

12 2013 -- did you ever approach Dr. Rossi and say, "We are

12 interested in what they claimed or their assessment in

determine the state-of-the-art. And -- and so we were very

13 not able to replicate, what are we doing wrong?"

13 Lugano.

14

14

A.

Yes. Yes. There was a specific --again, we

15 weren't confronting him all the time because he's a

So that was -- I think it's fair to say that we

15 were very eager to hear their analysis.

16 volatile character or at least he was acting to be at the

16

17 time. And we didn't want to do anything to damage that

17 still concerned about how the testing was carried out and

18 relationship without needing to do that.
But finally at some point during that time period

19

And before the Lugano test, you said you were

18 whether those results were verifiable and accurate?
A. Correct.

19
20

20 I explicitly remember sitting at a conference table -- a

Q.

a.

Who carrie d out the Lugano test, to your

21 kitchen table I should say. We had ave!}' small kitchen at

21

22 this faciliW sitting there with Tom and Andrea and Tom

22

23 very directly confronted him saying, ''You know, We're not

23 think Faci was there. And then -- I get the Swedish guys

24 able to replicate. Help us do that. Help us understand

24 mixed up, but I think there were two of three of them

25 that. We have to be able to re(llicate." This was an

25 there, and they were all there to carry out the test.

understanding?
A.

Rossi was there with Fulvia. And then Levy . I

Page 107

1 intense conversation -- lose somebody or gain somebod~ 1
2

MR. BELL: Don't worry about it. Just keep

Page 109
Q.

And the Swedish guys were members of the Swedish

2 Royal Academy to your understanding?
A.

I don't know that. I think one of them may have

3 going.

3

4 BY THE WITNESS:

4 been. I'm trying to recall. What I really recall was that

5
A. And eventually part of this conversation was Tom
6 ended up just kind of ended up walking out of frustration
7 after indicating that to Rossi and he was going on about

6 been retired. They may have been in University of Uppsala.

7 Possibly one of them was a Swedish Royal Academy. I don't

8 that, this, that and the other. And then, you know, I was

8 -- I don't recall.

5 they were·· I think they were retired ·· they may not have

a.

9 left there with Dr. Rossi after Tom left. And I kind of

9

10 said, "Well, it is what it is, but we do have to have --we

10 are members or some of them were members of the delegation

But if you represent to your investors that they

11 do have to have-- we have to be able to replicate."

11

12

12 correct?

But. ..

13

13 BY MR. ANNESSER:

that nominates Nobel laureates, would that be true or
A.

That is what we were being t old by Dr. Rossi.

14

a.

And when was that?

14 And so we --we thought he was telling the truth or we

15

A.

I don't remember the exact time. But it was

15 thought he knew.
Very early on -- I'm just trying to remember when

16 during the fall of '13, I believe, because it was before

16

17 Rossi went to Switzerland for his next set of tests that he

17 this was -- but we were -- we didn't believe that the

18 had been focusing on and it was while we were still out at

18 guys -- maybe this was when he gave us the test results in

19 Triangle Drive. I don't remember the exact time.

19 the end of April 2013, I d on't remember. But we didn't

20

a.

Isn't it true, sir, that Industrial Hea t was

20 know if, in fact, Swedish professors •• we had seen that

21 actually also interested in the Lugano test more so than
22 the tests that you were carrying on yourselves?
23

A.

Hang on just one second, sir.

21

Levy had previously written some stuff about this

22 technology, but we didn't -- we weren't sure whether or not
23 Swedish professors from Uppsala, a very reputable

24

(Brief pause.)

24 university, were involved in assessing this technology.

25

Can you repeat th at question?

25
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1

(Recess 12:31 p.m. until 1 :02 p.m.)

2

Page 128

1 information from that period of time, and it just--

THE VID EOGRAPHER: We're back on the record at

2 depending on, you know, as I mentioned, it's an evolving

3 1:02 p.m.

3 process, our view of the technology. But we realized that

4

4 we had to get much more sophisticated than we were

5

BY MR. ANNESSER:
Q.

Sir, I remind you that you are u nder oath still.
During the break that we took, did you discuss

6

5 originally to assess accurately whether or not the
6 technology worked.

7 the subject matter of your testimony w ith anyone?

7

8

A.

I talked with my counsel, Berrnie.

8 it didn't work, it's that you can't affirmatively state

9

Q.

Did you discuss the subject matter of your

9 with the information that you collected at the time that it
10 does?

10 testimony with him?
11

A.

So sitting here today your position is not that

Q.

11

I don't think that I did. I mean, I think we

MR. BELL: Objection to form .

12 BY MR. ANNESSER:

12 tal ked mainly about-- sorry.

13

Q.

Is that fair to - is that a fair summary?

14 BY THE WITNESS:

14

A.

Sitting here today, it is my belief that the

15

15 technology does not work.

13

MR. BELL: Just answer him yes or no.
A.

Subject matter of my testimony --

16 BY M R. ANNESSER:

16

Q.

Okay. I did not ask you what your belief was.

17

17

A.

I'm confused about -- the w ay you're phrasing the

Did you talk about any of the questions that I

Q.

18 asked or the answers that you've given?

18 question is confusing. If you coul d --I apologize, but if

19

A.

I think we did.

19 you could restate.

20

Q.

And what specifically was said about those

20

21

things?

21

MR. BELL: I'm going to object and instruct him

22

Q.

You've used the term "indeterminate." That

generally means, at least I take it to mean and correct me

22 if I'm wrong, that you cannot determine whether the results

23 not to answer on the grounds of attorney-client privilege.

23 were correct or not?

24 BY M R. ANNESSER:

24

25

25 information. So if you go back and you review all of these

Sir, one thing that I'm having a difficult time

Q.

A.

I said we were getting a lot of indeterminate

Page 127

Page 129

1 with, in addition to those we've already discussed, is that

1 tests, the --eve!)' time there's some variable that it's

2 if I'm -- correct me if I'm wrong. But between 2012 when

2 not accounted for, you know, if you later go back and say

3 the license agreement was signed and about June 2015 when

3 oh, what about this or what about that, it's an evolving

4 Mr. Murray came on board, you were on -- you or the company

4 process of sophistication.

5 were unsuccessful in replicating any of the results or any

5

6 COP for the E-Cat; is that correct?

6 sitting here today do I believe the technology works, I

7

7 would say I do not believe that it works. If you're asking

MR. BELL: Objection, form.

8 me sitting here today, did we ever have any success in our

8 BY THE WITNESS:
9

A.

You're asking me -- if you're asking me today

We conducted multiple tests. And, you know,

9 attemRts to reJ)Iicate Rossi's technology, I would say no.
Okay. So there was no success during that time

10 looking back--

10

11

11 period whatsoever, but yet you did not hire anybody who you

Q.

Sir, I apologize to interrupt you. I know I said

Q.

12 I wouldn't. But if you could, if you could answer the

12 deemed competent to perform those tests to come in and

13 question, then if you need to explain it afterward, you can

13 assist you?

14 do that.

14

15

A.

Sure.

15 So I'll try to answer this one more time and then maybe we

16

Q.

So during the period between when the license

16 can come back to it.

A.

I believe we've covered this matter exhaustively.

Again, I'm going to ask you to answer the

17 agreement was signed in 2012 and approximately June 2015

17

18 when Mr. Murray came on board, it's your testimony that

18 question and then you can explain.

19 Industrial Heat and yourself were unable to replicate any

19

A.

Sorry.

20 positive COP during that time period?

20

Q.

Did you hire anyone during that time period that

21

21 you deemed competent to perform those tests and assist you
22 in replicating the resu lts?

MR. BELL: Objection to form.

22 BY MR. ANNESSER:

Q.

23

Q.

Is that correct?

23

24

A.

At this time, correct.

24 2015. Prior to that, clearly Boeing did some assessment

25

You know, we --we have a bunch of indeterminate
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the error was or did we just seek to try to replicate that

And often, as is the case, there's some variable

2 tha1's changed or there's some variab~e that wasn't

2 without success. Both are telltales or both are indicative

3 properly accounted for and further scrutiny you figure that

3 of inaccurate results.
4

4 out.
5
Clearly, this was sent before that further
6 scrutiny had been done. I mean, I say that on a
7 preliminary basis.
8

Q.

Q.

So we're in 1he middle of 2014 now. And around

5 this time, the optiorn of putting the plant down in Miami
6 for the 350-test arises. How did that first come up?

Do you know what the actual COP was for this

9 test?

7

A.

I don't recall.

8

Q.

Did -- whose idea was it to operate the plant

9 down in Miami?
10

A.

Andrea's.

11 specific test 1:37 p.m. afternoon test. As I recall, the

11

Q.

And what did he tell you or what did he say to

12 test that I did with thtat device, which was, by the way,

12 you or otherwise?

10

I don't recall. This is-- you know, the

A.

13 very rudimentary-- again this is a very rudimentary device 13

A.

He-- he made it sound as if this was goin to be

14 design to give some indication of is it working, if it's

14 a commercial installation for a company called Johnson

15 really working at verry high levels and it's kind of simple

15 Matthey PL --I think it's PLC, I'm not sure Johnson

16 and obvious. Definitely wasn't designed to tell this level

16 Matthey out of the UK. It's a chemicals company.

17 of precision or accuracy, 1.1, 1.2, 1.3.

17

I think my average on these-- I have to go back
19 and pull it-- was like .87 or something. It's not

18 SU!!plied materials to some LENR researchers. So it wasn't

20 overwhelming, right. Meaning not more energy came out

20 was communicating with Johnson Matthey and possibly they

18

Q.

23

A.

19 totally -- it wasn't totally nonsensical that p ossibly he
21 did want to do some sort of a pilot test with him. That's

21 than-22

And, in fact, I think they have previou sly

I didn't ask that, sir.

22 the waY, it was couched.

Okay. You asked if I remember the exact COP -

23

Q.

Now you said he made it seem. Did he tell you

24

MR. BELL: There's no question pending.

24 that it was Johnson Matthey that wanted to do the test?

25

MR. ANN ESSER: There had been.

25

A.

Yes.

1

1

Q.

And when was that?

2 BY THE WITNESS:

2

A.

I don't recall exactly. I mean you said --you

3

3 contextualized this as summer of '14 with me. It's not

Page 179

A.

What was that, sir?

4 BY MR. ANNESSER:
5

Q

4 like he later introduced that. That was introduced with

You don't know what the actual COP of this test

A.

5 the concept of moving it to Miami I guess around about that
6 time.

6 was?
7

Page 181

It's available. I mean, I don't recall. And the

8 other thing that I want to highlight is the research world

7

Q.

And what else did he tell you, other than Johnson

8 Matthey wanted to use the plant and that there would be a

9 is a world of seeking to affirm and repl icate results. So

9 commercial installation?

10 oftentimes when you do something and you think, wow,

10

11 there's an interesting result there, you could later go

11 they would be doing a - using it for some industrial

12 back and figure out that you accounted for something

12 commercial process and that-- you know, that --I'm trying

13 improperly or didn't account for something all together.

13 to remember all the contexts. Anyway, that they would be

14

14 settin up a subsidiary or ·ust a comP.any here do this in

Or you could just totally-- you can move on and

15 not ever see that result again and not spend a lot of time

A.

That they wanted to purchase heat or steam; that

15 conjunction with them in a low-profile way and that they

16 improving why you didn't-- why that result was wrong, but 16 were using this installation to actually do something and
17 more time on why you aren't able to replicate it.
So I don't remember -- you asked me if I remember
18

17 they were willing to purchase the heat.
Q.

19 this specific refined COP number for 11/27/13 PPM test; I

commercial process. What commercial process did he tell

20 don't remember.

you the were usin it for?

21
Q. But you believe that there is a specific number
22 out there?
23

A.

You said that they were going to use it for some

I think and I was just getting into, the question

24 would be did I dig and try to figure out-- did I or

21

A.

I don't recall exactly. He didn't o into great

22 detail because he would always, you know, frame it in,
23 well, it's very confidential we can't -- you know, we
24 can't talk about Johnson Matthey what they're doing and

25 somebody more qualified dig in and try to figure out where 25 that sort of thing.
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1

Page 184

So I don't recall the specific use of the energy

A.

We proposed early on that he could do it right

2 that they were --that he proposed they were using before.

2 where the plant was delivered. I mean, that's part of the

3

Q.

Do you believe that he told you a specific use?

3 reason the plant was delivered to where it was delivered

4

A.

I don't recall. I just don't remember.

4 to; otherwise why wouldn't it have just gone to Miami. So

5

a.

6
7

5 it was delivered to Raleigh because we fully anticipated

Was...,
· """'-'= =·'""""'-'-";.:>.<.
o w at they were mak ing?
A.

6 having the test there.

What was important to us is that really -- that

7

8 it was Johnson Matthey or an affiliate of Johnson Matthey,

Andrea was very adamant about having a customer,
you got to have a customer that's only validated by the

9 a company that I believe - I believe it was a public

9 market and blah, blah, blah. That's what -- we wanted to

10

10 be accommodate I have to his desires to have his technology

11 is a chance to test the technology in a commercial se ing

11 validated y the market. We wouldn't have a problem with

12 with a very reputable customer. And re_gardless of whether

12 that, per se. We just wanted to-- our goal was to

13 or not we want to sell them anything --that was our

13 determine, again, whether or not the technolo y really

14 goal --this should be a good opportuni

14 performed as advertised, real serious significant energy

for Dr. Rossi and

15 for us to - to understand how the technology would perform

15 outP.Ut real COP and replicable.

16 in an industrial setting.

16

17

a.

So it didn't matter to you whether they were

So there a truck washing --there is a

17 contracting firm and they often washed trucks with steam

18 making widgets or anything else? What was im ortan-"t""to
::;..J_=.=

18 right next to our building. And-- so they needed a lot of

19 was that it was Johnson Matthey?

19 hot water or a lot of heat, you know, however they wanted

20

20 to heat the steam, the water they were using. And that was

A.

That it was Johnson Matthey and that they were --

21 they were accurate in their assessment of the energy that

21 one specific example of what was proposed.

22 they were using. You know, we didn't care if they were

22

23 making nickel sponges or platinum sponges or whatever, so

23 Andrea's desire to -- to want to have a commercial

I believe Tom made other proposals to accommodate

24 long as it was Johnson Matthey and they were accurately

24 validation of this. But, anyway, thati was -that was one

25 assessing the energy that they consumed.

25 ofthem.

1

a. Did it have to have a customer to satisfy the

Page 185

2 350-day test requirements?
3

A.

It did not. And we didn't -- again, we were

4 trying to be accommodative and, you know, a good partner to
5 Andrea. And he kept saying it was important to him.
6

And even though we didn't care, we weren't

7 against it. I mea

8
9

Q.

it wasn't necessarily a negative

8 thing. So we wanted to be accommodative to him on that

Payment was unimportant.
So Dr. Rossi approached you and said that Johnson

10 Matthey wanted to use the device in Florida. Were there

9 front because it doesn't necessarily preclude us, we didn't
10 think, from achieving our objectives.

a. Because you could measure it without a customer?

11 any other locations proposed for the 350-day test of the

11

12 device?

12 You could measure the output without having a customer

13

13 looked up to the other end of the line?

MR. BELL: Objection to form.

14

A.

Frequently --

15

a.

Was West Virginia ever proposed?

16 BY MR. ANNESSER:

16

A.

West Virginia?

14 BY THE WITNESS:
15

A.

Right.

17

a.

Yes, sir.

18 objection there, so let me break that up.

18

A.

I don't recall. You know, I'm trying to

19

Other than Miami --

19 remember. I just don't recall.

20

MR. BELL: First time for everything.

20

21

THE WITNESS: Look at that.

21

17

Q.

Let me -- I'm sorry. You're counsel made a good

24

Q.

First time. You can pay him today.
Other than Miami, was any other location proposed

25 for the operation of the 350-day test?

CaseWorks, Inc.
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22 Carolina?

22 BY MR. ANNESSER:
23

a.
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24
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A.

I think we looked into this some. We hired a

Page 188

1

We did that analysis and that's the -- that's the

2 consultant to ··to provide an opinion about this, did we

2 reason --that's what we moved forward.

3 need regulatory approval. And our analysis was that we did

3

4 not because this type of device isn't presently regulated.

4 produced to us, if you know?

Q.

Would that Steve Brown communication have been

5 And so we were very cognizant of that or wanting to be

5

A.

I believe so.

6 within compliance, if 'there are rules and regulations about

6

Q.

Sir, in the beginning of this deposition, I asked

7 it.

7 you about the background investigation you did on Rossi and

8

Again, I think we hired a consultant to do an

8 you said he had a checkered past, and you knew this in 2012

9 analysis on this, and 'the feedback was you don't have to do

9 prior to entering into the license agreement; is that

10 anything to operate this plant here and you're free to do

10 correct?

11 that.

11

A.

Correct.

12

Q.

Who was that consultant?

12

Q.

What did you mean by "checkered past"?

13

A.

I believe it was Steve Brown if I recall

13

A.

There werre all sorts of claims about Andrea --

14 correctly. I'm not sure if there were others or not. I

14 it's still out there today if you were to Google them --

15 know that Tom also talked with people in government and in 15 positive and negative. Positive, in that groups like Levy
16 the environmental sector of the government.
17

16 and the Swedes were saying this technology is very

Did you ever get a letter from the North Carolina

Q.

17 interesting or it's done XYZ. Picardi would also be in the

18 Bureau of Radiology stating that they needed no

18 positive camp.

19 authorization or permit to run this device or anything else

19

20 that could be relied upon?

20 scientists trying to drawing inconc lusive results about

21

A.

We were talking-· so Tom was talking to at that

21

You know others --even others like NASA
Rossi and leaving the door open for it to be a real

22 time the director of the EPA. So I don't know what -·what

22 technology.

23 higher level information you need. But he was fully aware

23

24 of what we were working on and didn't notify us of any

24 that, you know, Rossi's been to jail, Rossi's been irnvolved

25 permits or approvals that we needed. I don't know if that

25 in all kinds of stuff. You know, the details were never

And in parallel to that, you hlad other reports

Page 187
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1 answers your question.

1 totally clear. And we asked Rossi about this and he

2

2 described it as tax fraud, he had been accused of tax fraud

Q.

So you talked to the director of the EPA. EPA is

3 federal , correct?
4

A.

3 and that the guy-- and he even went on to say that the guy

I meant North Carolina EPA. So maybe it's -·do

4 who accused him later turned out to be corrupt or, you

5 you know in North Carolina, I'm sorry --John Skvarla.

5 know, was -- lost his position in government and .. and

6 That's my understanding, right. First of all we hired a

6 that he had not complied with some sort of complicated tax

7 consultant to do this,, he says you're free to operate.

7 requirements.

8 Secondly, Tom's communicating with various different

8

And so it's not that he evaded the question of

9 government stakeholders, including Skvarla, and they' re not

9 whether or not he had ever served time in jail, I think he

10 telling them that he has to do anything from a regulatory

10 was always up front about that, b u t he never-- looking

11 perspective.

11 back now, I don't think he ever gave the full and complete

12

12 story, which I believe is out there, although it's a little

Do you know if that is email communications or

Q

13 verbal?

13 --much more difficult to find and I don't know that it's

14

A.

I imagine it's verbal, but I don't k now.

15

Q.

Did you ever obtain anything in writing stating

14 completely there.
15

Q.

And what do you believe the f ull and complete

16 either you are authorized or you're not required to get

16 story to be?

17 authorization from any government agency?

17

18

A.

Again, there's Steve Brown's analysis. But the

A.

I just don' t know. But I don't think it's what

18 he told us it was.
Now -- so you had been told or you had done

19 law, as I understand it-· you're a lawyer, you may have a

19

20 different take on it-- is that if you're doing something

20 research that indicated that he may have been to jail, hat

Q.

21 that aren't laws or rules or regulations that govern that

21

22 activity, you don't need a specific government letter. You

22 things. What are those other things, "involved in other

23 know, it's-- you're free to operate until it's regulated.

23 things"?

24 After it becomes regulated, then you need the permits.

24

25 But. ..

25 referencing the tax fraud when I said that.
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1
2

Q.

Okay.

A.

Yes, sir.

A.

Anyway.

2

3

Q.

And did he deny having been in j ail for any

3 second page for Industrial Heat LLC?

a.

Is that your s ignature on the top line of the

4 period of time?

4

A.

Yes, sir.

5

5

a.

Now, the term sheet was an agreement between,

A.

We didn't know exactly and I stilll know exactly

6 how much time he spent in jail. He acknowledged spending

6 according to the top of this, Industrial Heat LLC, J.M.

7 time in jail. Like I said, he didn't-- but he had a story

7 Chemical Products, Inc., and Leonardo Corporation; is that

8 prepared for why he went to jail and the reasons associated

8 correct?

9 with that, which, again, at the time, it was kind of

9

10 understandable. He said, look, it's a complicated tax

10

A.
Q.

Who is J.M. Chemical Products Inc.?
Who is J.M. or what is?

That's correct.

11 regime here, I didn't do -- I didn't properly handle my

11

A.

12 corporate taxes or something --I don't remember the

12

Q.

Who?

13 details-- and, you know, I ended up in jail or something

13

A.

Now, it's- it's known to be a company set up by

14 like that.

14 Henry Johnson and Andre Rossi that apparently is not at all

15

15 affiliated with Johnson Matthey.

I mean, it wasrn't like he was evaded the fact

Okay. Now you say it's known to be set up by

16 that he had been to jail. It was just the reasons

16

17 associated with that I don't think we got the full story in

17 Henry Johnson and Andre Rossi. What do you base that on?

18 retrospect.

18

19

a.

Q.

A.

I base that on materials you guys turned over in

19 discovery and that Johnson and Bass produced in discovery.

Do you have any facts or any information to

20

Q.

Specifically what?

21 story? Is there something you've learned since?

21

A.

Exchanges where Rossi is dictating to Johnson or

22

22 Collett, I can't remember, prepare J.M. invoices such as

20 indicate that what he was telling you is not the full
A.

Yes. I mean, there's --if you --if you spend

23 much more time researching there, it appears -- again, the

23 this with this letterhead, here's J.M. letterhead, et

24 full story, I can't put it together -- but it appears

24 cetera. Exchanges like that.

25 there's more to it than tax fraud. It appears, whether or

25

Q.

Now, you knew that Dr. Rossi was consulting for

Page 191

Page 193

1 not this is accurate, it had to do with significant

1 J.M. as well, didn't you? Dr. Rossi told you that?

2 environmental degradations and --and pollution and things

2

A.

That he was consulting for J.M.?

3 like that. But. ..

3

Q.

Yes, sir. He was doing consulting work for J.M.

4

a

How much time did you spend looking into

5 Dr. Rossi in the beginning, in 2012?
6

5

In 2012, I don't recall exactly, you know. We

A.

4 He told you that, didn't he?
A.

Possibly. I'm not sure. I don' t recall that.

6 Maybe he did. I'm not sure.

7 had a running timelirne that we developed to try to recreate

7

8 key events or key points in the-- in Rossi's past or

8 that doesn't indicate ownership, does it?

Q.

So directions as to make payments or otherwise,

9 history. And these were positives and negatives and

9

10 neutral dots. And I don't know. That was an ongoing

10 involvement, I guess. And maybe o wnership is one question

11 process. I'm not sure how much time that required.

11 but control is another.

a.

A.

It depends on -- it depends on the level of

12

a.

Do you control Industrial Heat, sir?

13 mean when I reference "the term sheet"?

13

A.

I'm the manager or the vice president at

14

14 Industrial Heat.

12

Sir, going to the term sheet, do you know what I

A.

I'm not sure.

15

Can I stand up real quick.

15

a.

Do you control it?

16

MR. ANN ESSER: Yes, sir.

16

A.

Industrial Heat is not controlled by me, no.

17

(Whereupon, Vaughn Deposition Exh bit 12 was marked

17

a.

Who is it controlled by?

18

for identification.)

18

A.

Do you mean who makes executive decisions for

19 BY MR. ANNESSER:
20

a.

19 Industrial Heat or do you mean who owns-- you know, who

Sir, I'm going to show you a document that's

20 has voting control over Industrial Heat.

a.

21 tabled as The Term Sheet, which we are marking as Exhibit

21

22 12. I have it as 12. Tell me if you need a moment to

22 control, as you referenced control as respect to J.M., who

I'm asking you, sir, in the term you used,

23 review it.

23 controls in your mind Industrial Heat?

24

A.

I would.

24

25

a.

Have you seen this document before, sir?

25 what you mean by control. But it's clear to me that Andrea

CaseWorks, Inc.
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1 was directing J.M. Chemical Products with Johnson.

Page 196
1 have asked to see it? Could you have asked to visit the

2

Q.

Who owns the stock in J.M . Chemical Products?

2 facility?

3

A.

I don't know. Is there stock?

4

Q.

Could you answer that question?

5
6

A.

I don't know.

3
4
5
6

MR. BELL: Don't ask him any questions. He

A.

Not necessar ily.

Q.

Why not?

A.

Why would I have?

Q.

To see w hat they would use theE-Cat for I would

7 doesn't have the answer.

7

8 BY MR. ANNESSER:

8

9

9 were-- you know, what they were using it for. We didn't

Now, you said you believed there was an

Q.

imagine.

A.

I previously told you we didn't care how they

10 affiliation w ith Johnson Matthey. Were you concerned at

10 care if they were p roducing nickel, platinum, whatever. It

11

11

all Johnson Matthey's name did not appear on this

d idn't-- d idn't make a difference to us.

12 whatsoever?

12

13
A. You'll notice that it has J.M. Chemical Products,
14 Inc. Again, Andrea was leading us to believe that this was

13 again. Take a five-minute break.

15 an affiliate of Johnson Matthey and then they'd set up this

15 p .m.

16 comeany SJ.>ecifically for this pureose.

16

17

Q.

For what purpose?

17

18

A.

ToallowthistechnologyJthatplant lobe--to

18 3:11p.m.

19 use in kind of a beta way, so to test whether or not it

14

So you knew that there was no ongoing operation

Q.

Now-- I'm sorry. We have to change the tape
THE VIDEOGRAPHER: We'r e off the record at 3:03

(Recess at 3:03p.m . until 3:11 p.m.)
THE VIDEOGRAPHER: We'r e back on the record at

19 BY MR. ANNESSER:

20 worked for some of their needs, whatever the needs may be. 20
21

Q.

21

Q.

Sir, before the break, you had just finished

telling me that you were not concerned w ith what was being

22 or facility at the time that this was being set up

22 done w ith the steam or what was being produced with the

23 specifically for the purpose of running the E-Cat and using

23 steam, but you did indicate that it was important to you

24 the steam that was produced?

24 that it was affiliated w ith Johnson Matthey; is that

25

25 correct?

A.

I knew -- could you say that one more time.
Page 195

1

Q.

You knew at the time that J.M. Chemical Products

1

A.

Page 197
That's correct. We wanted to -- we were -- that

2 was a newly form entity, not a long-existing entity, it was

2 was a representation that was made and we thought that that

3 formed shortly before this agreement, you know that, right?

3 was a serious reason or a reason to do this in Miami.

4

A.

I can't recall if we got into the specifics of

5 when J.M. Chemical Products was formed. And I still don't

4

Q.

Wou ld you have done it in Miami if it were some

5 other company other than Johnson Matthey?

6 kno-w when it was formed. I'm sure it's out there. I'm

6

7 sure you can look up the Secretary of State filing.

7 and they wanted to do it in Miami.

But what we believed is that it was formed

8

Q.

Q.

I suppose if it were GE or something like that
If it was so important to you that it be Johnson

9 Matthey_or a big name com):>any, why did you agree to it

9 Johnson Matthey in the UK.
10

8

A.

Okay. I understand. I understand that's your

10 being done by a company called J.M. Chemical Products?

11 belief. But what I'm asking you is: At the time, before

11

12 you entered into this agreement, was it your understanding

12 more important to us that Dr. Rossi was advertising to us.

13 that J.M. chemical products, not Johnson Matthey, was a

13 He made it seem like it was vefY imRortant to him in his

14 newly formed company for the sole purpose of the - of

14 commercialization efforts.

15 working under the transaction contemplated in this term

15
Secondly, like I said, we tho ug ht that
16 J.M. Chemical Products was an affiliate of Johnson Matthey]

16 sheet?
17

A.

I did not recall at the time-- you know, as I

18 said, my recollection is that it was an affiliate of the UK

17

A.

Q.

First of all, it was important to us, but it was

And at what point did you decide that it was not?
MR. BELL: Objection to form .

18

19 company, Johnson Matthey. I don't know when it was formed;

19 BY THE WITNESS:

20 I'm not sure.

20

21

21

Q.

Do you know if J .M. Chemical Products had a

A.

I don't recall exactly.

BY MR. ANNESSER:

22 facility operating in Miami prior to entering into this

22

23 term sheet?

23 not?

24

A.

I don't know.

24

A.

Whether it is or not?

25

Q.

If there had been a facility in Miami, would you

25

Q.

An affiliate of Johnson Matthey's.

CaseWorks, Inc.
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2

Page 200

that. So it was very difficult for us to affirm whether or

A.

I highly suspect that it is not.

Q.

Do you have any evidence or do you have any proof

2 not this was, in fact, Johnson Matthey. We were relying on

3 that it is not?

3 Andrea's claim that it was.

4

4

A.

Besides everything you guys turned over in

Q.

When you say you weren't allowed to what would

5 discovery? No. I mean, I also don't have any proof that
6 it is .
7
Q. N w talking about proof that i is did you ever

5 have haJ:>pened if you'd r:>icked up the phone and called?

8 call Johnson Matthey and say, "Hey, guys, we're lookin
9 forward to working with you"?

8

Q.

And then what would you have done?

9

A.

I don't know. Because we were talking about a

10

10 hypothetical situation.

A.

Andrea didn't want us to do that. And we said,

6

A.

I'm not sure. They probably would have said-

7 not have a clue what we're talkin about.

11 you know, can we meet with these guys. I think we were

11

12 even going to meet them in the UK at some point. And

12 Matthey what steps did you take to ensure that it was

Q.

If it was so important to you that it was Johnson

13 Andrea said, "No, no, no. This has got to be very

13

14 confidential. You know, they don't want anybody to know."

14

15 So no, we did not.

15 things that Rossi would say did turn out, in fact, to be

16

Q.

A.

Again, John, all the way back here, periodically

16 not enti ely false. So we were thinki g well, what if he

So Dr. Rossi told ou they didn't want anyone to

17 really is talking to Johnson Matthey, we'll respect that he

17 know what they being Johnson Matthey?
18

A.

18 doesn't want us engaging them.

Correct that they were setting up this facility

But, you know, what would have hap~:~ened? I don't

19 to do a testing of E-Cat one-megawatt facility in a unit in

19

20 Miami.

20 know what would h ave happened. And -- if we had icked up

21

Q.

21 the phone and called him. It wasn't - it was important

So why was it important to you that it was

22 Johnson Matthey if it wasn't going to be the name attached

22 for us that somebody --a credible entity such as Johnson

23 to this facility?

23 and Matthe could say we're consumin X amount of energy on

24

A.

24 a continuous basis and can validate that.

We didn't need the name. I mean, we weren't

25 looking for PR r:>oints. What we wanted to know was was it a 25

But it was a - it was --all of this was

Page 199

Page 201

1 credible entity saying yes, we used this amount of energy,

1 contrived and pulled together by Rossi. So we were also

2 one-megawatt worth of en erg on a you know continuous

2 trYing to accommodate him.

3 basis. To us that would have been prettyJ_.you know

3

4 impressive.

4

5

5 Dr. Rossi's claim?

Q

And you believe that J.M. Chemical Products was a

Q.

Did you ever request a letter from Johnson

Matthey or anything from Johnson Matthey to validate

6

6

A.

I don't recall.

7
8

7

Q.

Now, as of the date this term sheet was signed,

Q.

But that was who you contracted with? You do

8 was it your understanding that the p lant was going to be

9 understand you did not contract with Johnson Matthey, you

9 shipped to operate for J .M. Chemical Products and during

10 contracted with a company here J.M. Chemical Products.

10 that period the 350-day test, as contemplated by the

11

A.

We can beat this to death, John. But the -- I

11

license agreement, would be carried out?

12 told you we thought that J.M. Chemical Products was an

12

A.

At the point this was signed?

13 affiliate of Johnson Matthey. We later came to believe

13

Q.

Yes, sir.

14 that it was not. It was ·ust a company that Andrea had set

14

A.

Can you s tate that again, the question agai n?

15 up for-- on intentions of deceiving us.

15

Q.

At the point that this was signed, which I will

16

Q.

Now, you had testified - you had testified

16 represent to you was August 13, 2014 --

17 before, sir, that the 350-day test didn't require a

17

A.

Okay.

18 customer.

18

Q.

-- as stated on the last page, was it your

19

A.

Correct.

19 understanding that the plant would go down to Miami, both

20

a.

Did you do any due diligence into the claim that

20 to supply steam to J.M. Chemical Products as well as for

21 this was Johnson Matthey or an affiliate of Johnson

21

22 Matthey?

22

23

A.

gain clearly, as you noted one would be

24 inclined to call Johnson Matthey and sayJ "He

CaseWorks, Inc.
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My understanding is that it would go down to

23 Miami.

we want to 24

25 confirm that this is your plant." We weren't allowed to do
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2

3
4

A. Would not the guaranteed performance test?
Q. Sir, we looked at a document from -- I'm sorry,
I'm trying to clarify.
We looked at a document from Ju ly 2014 where you

5
6

Page 204

1

1 guaranteed performance test?

indicated that the guaranteed performance test would likely

Q.

During that first meeting, it was who? Yourself,

2 Mr. Darden, Mr. Johnson and Mr. Rossi, Dr. Rossi?

3

A.

I think that's right.

4

Q.

Okay. And what did Dr. Rossi tell you at that

5 time?
6

A.

I think I just stated that, that he introduced

7 start on September 1 . Do you recal l that?

7 Henry Johnson. I don't remember if he said Henry Johnson

8

A.

Right. Right.

8 or Hank Johnson or Mr. Johnson. And I don't remember the

9

Q.

And now this agreement comes up shortly after

9 title that he gave him. I don't remember if he says this

10 is the president of J.M. ·-whatever it's called --

10 that.

11

A.

A year later?

11 Chemical Products or if he said --you know, went on at

12

Q.

This is the same year.

12 that point to elaborate that Johnson Matthey didn't want

13

A.

Oh, same year.

13 anybody to know, so they used who Rossi had proposed, Henry;

14

Q.

A month or two later.

14 Johnson, to be the president of this affiliate or

15

A.

Uh-huh.

15 subsidiary that they were forming to do this.

16

Q.

That the plant would go down and operate for a

17 two-year period in Miami. And that wa.s it your

16

a. And what did Mr. JohnsonJell YQl.t?

17

A.

I don't remember exactly what he told us other

18 understanding that the 350-day test, as contemplated by the 18 than just kind of -- he was playing that part. I don't
19 license agreement, would be carried out during its

19 recall that he-· he reminded us that he was Rossi's

20 operation in Miami?

20 attorney, you know, from other affairs. But I don't

21

A.

I don't recall.

21

22

Q.

Do you know if that was Dr. Rossi's

22

remember specific things he said.

a. Did he tell you that he worked for Johnson

23 understanding?

23 Matthey?

24

.A.

I'm not sure what Dr. Rossi's understan ding was.

24

A.

25

Q.

Did you ever meet with J.M.?

25

a. Can you recall any specific statements made by

I'm -- it's difficult to recall so long ago.

Page 203

Page 205

1

A.

I met with ·- I believe so. I believe so.

1 Mr. Johnson at that time?

2

Q.

And when was that?

2

A.

3

A.

I'm trying to recall. It was two different times

3

a. Any statements made. I'm not asking necessarily

4 as I recall. It might have been another time. I'm not
6

4 word for word.
5

5 sure.
But I don't remember when the first time was, but

Specific quotes?

A.

Yeah. I'll tell you what I recall, which is what

6 I've stated initially, which is that we were-· and I don't

7 I believe that Tom and I met Andrea and he was claiming to

7 remember the sequence. Right.

8 be a representative of Johnson Matthey in Red Robin in

8

We were supposed to go meet Andrea and a

9 Brier Creek near Raleigh. And it was Hank Johnson. And

9 representative of Johnson Matthey. So we showed up and

10 immediately I didn't connect the dots. And I don't

10 then it turned out to be Henry Johnson or Hank Johnson.

11 remember if it was during the meeting or after the meeting

11 And I can't remember if it dawned on us right then and we

12 that we said is Hank Johnson or Henry Johnson-- we thought 12 said, you know, "Have we met you before? Have we seen your
13 we'd seen that name before. In fact we had, it was his

13 name before?" Or if it was after the meeting when we said,

14 attorney.

14 you know, isn't he your lawyer or haven't you interacted

15

15 with Hank Johnson before? I think we've seen that name

And I believe, if I recall correctly, at the time

16 he s!lli!., "Yeah, don't worry about it. Johnson Matthey

16 somewhere.

17 wanted somebody to be the president that nobody would

17

18 know." Couldn't talk back to Johnson Matthey, and so we

18 ultimately whether it was at that lunch or later, I don't

19 left that meeting thinking, odd, you know? But maybe, who

19 recall, was, yes, they needed- they. needed a

20 knows.

20 representative that wouldn't be tied back to Johnson

21

And then the second meeting where I supposedly

21

And, you know, Rossi's explanatio n of that,

Matthey. So he's a lawyer and they asked him to be

22 met somebody from --you know, a representative of -·

22 president of this com pan~ this affiliate company they're

23

23 setting up.

Q.

I'm sorry. I'm going to try to interrupt you for

a. And you knew all of this before the term sheet

24 a moment just so we can did one meeting at a time.

24

25

25 was signed?

A.

Okay.
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1

A.

I believe we had met with him before the term

Page 208
1

2 sheet was signed.

A.

I did.

2

(Whereupon, Vaughn Deposition Exhibit 13 was marked

3

Q.

Okay Now you said there was a second meeting.

3

4

A.

Right.

4

5

Q.

Who was at the second meeting and when was it?

5

6

A.

Associated with the term sheet, we also had him

6 which has been marked as Exhibit 1 3. This is titled a s

7 sign another document. It's not here, but anyway.

for identification.}
BY MR. ANNESSER:
Q.

Sir, I'm going to show you another document,

7 Compliance With OFAC. Do you know what OFAC is, sir?

The second meeting was, I believe, in February of

8

A.

I have two. Do you want me to have both of them?

9 '15. Was it '15? I think that's right. Where Tom Darden,

9

Q.

I'll take that one back from you, thank you.

10 myself, Paul Lamacraft were going down to see the plant and

10

8

11 we met with Rossi and Bass there. And I can't remember how 11
12 Bass was introduced. His card ··I have his card
12
13 somewhere. I can go check his title, engineering plant

13

14 manager. I don't remember whether it were Johnson Matthey,

14

Do you kno w what O FAC is, sir?
A.

Office of Foreign Asset Control Department.
THE REPORTER: Asset?
THE WITNESS: Office of Foreign A sset Control.

BY MR. ANNESSER:

15 J.M. Chemical produc ts. But that's who we met with in that

15

Q.

W hat was the pu rpose of this document, sir?

16 meeting.

16

A.

The purpose of this document was, as I sta ted

17

Q.

And what did he -- now, that was after the term

17 here -- do you want to read it? Shall we read it?

18 sheet was signed in the second meeting?

19

A.

18

Yeah. I mean this term sheet was signed

Q.

19

20 August 13, 2014. That meeting was I believe in February

20 says.

21 2015.

21

22

Q.

Okay. So you didn't rely on any statements by

No.
I'm asking if you know the purpose, not what it

A.

Right. Well, maybe I should refresh myself on

22 it. Okay.

23 M r. Bass before entering into this term sheet?

23

24

A.

I don't recall if we did or did not.

24 [as read]: JMC is owned by an entity formed in the United

25

Q.

Sitting here today, is it your position that

25 Kingdom.

Q.

Page 207

Sir, down at the last paragraph, it says

Page 209
Do you have any evidence or knowledge to prove

1 Industrial Heat relied on you as the vice president of

1

2 Industrial Heat before signing this agreement, relied on a

2 that that is not true?

3 statement by Mr. Bass prior to signing it?

3

I have no evidence or knowledge to prove that

4 that is true.

Q.

Yes.

5

A.

I don't recall. I don't recall. I dlon't recall

6 that it is not true?

A.

5
6

7 at what point Mr. Bas s was introduced into the equation.
8
0 . And was Mr. Johnson there the second time?
9
10

A.

By Mr. Bass?

4

A . He was not.
Q. So how many times have you spoken with

A . I imagine there is. These guys are going through
8 it. But we'll see.
9
11
12

13 I've talked with him on the telephone or if he's been on a

Q.

Do you have it, sir? It's not what people are

10 going through or what you imagine. I'm asking a yes-or-no

11 Mr. Johnson?
I don't recall --for example, I don't recall if

Do you have any evidence or knowledge to prove

7

12

A.

Q.

question.
Do you have evidence that J.M . is not owned by an

13 entity formed in the UK?

14 conference call that I've been on. I'm trying to remember 14

A.

You asked me a yes-or-no question pertaining to

15 if he was ever at the plant any other t ime or if I

15 matters that are -- you know, that you would have to review

16 literally only met hirrn, besides that mediation, the one
17 other time in Red Robin.
18
Q . Sir, within the· term sheet that you have in front

17 reviewed it all.
18

MR. BELL: He's asking you as you sit here today.
THE WITNESS: As I sit here today, I do not know

16 a lot of information to know the an swer to. And I haven't

19 of you, you would agree with me that there's no mention of

19

20 Johnson Matthey, correct?

20 whet her or not --

21
22

22

A.
Q.

21

As designed by Rossi, correct.
As designed by Rossi.
Now, you signed this agreement, correct?

23

BY MR. ANNESSER:
Q.

Sir, my question- and I want a yes-or-no answer

23 and then you can explain it if you feel it's necessary.
Do you have any evidence or knowledge that JMC is

24

A.

I did.

24

25

Q.

That's what I a sked you before.

25 not an entity formed in the United Kingdom?
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1 been agreed to?

2

A. I don't remember us telling him that we had

4

Was it silence, ]ust nobody said anything and

Q.

3

A.

Okay.

4

Q.

Was this the test plan to your k nowledge that

6 discussion, that would result in either the payment or
7 nonpayment of $89 million to Dr. Rossi?
8
A. It's hard to say because there were emails going

You're vice president of the company. You didn't

9 know whether the test plan had been agreed to or not?
10

Sir, I'm going to ask you yes or no, and then you

5 would result, the u ltimate plan, that was created from this

5 we'll see how it goes?
6
A. No. You already asked Tom. He was trading
7 emails with Penon. And I just-- I'm not sure.
8

Q.

2 can explain.

3 agreed to the test plan.
Q.

Page 236

1

9 back and -- I mean, you're not showing me a test plan. I
10 mean, this is not a test plan.

A. I knew that Penon had set a test plan. I knew

11 that there were questions about that te-st plan. But. ..

11

I don't know is my answer.

12

Q.

12

Now, I will say that I'm sure t here's some

13

A. What was important, as I've saicil, is determining

Wasn't this plan important, sir?

14 definitively whether or not the technology works. And to

13 document somewhere that outline a test plan that probably
14 they sent to us and probably that they said, you know,

15 the degree that this plan would enable that, it was

15 here's a test plan. And whether or not that test plan is

16 important.

16 perfect, I can't say. I don't know.

17

17

Q.

And you understood at the time that this emails

18 was exchanged and you were copied that success under this

MR. ANN ESSER: We have to take a short break to

18 change the tape.

19 test plan, if the E-Cat operated successfully, your company

19

20 could be obligated to pay $89 million?

20 p.m.

21

A. I understood that -- that there was -- if he

THE VIDEOGRAPHER: We're off the record at 4:13
(Recess at 4:13p.m. until 4:22p.m.)

21

22 performed, based on the credible test plan, and we could

THE VIDEOGRAPHER: We are back on the record at

22

23 prove that the technology had been transferred, meaning w e 23 4:22p.m.
24 could replicate it, yes, then we would be obligated to pay

24 BY MR. ANNESSER:

25 $89 million.

25

1
2

a.

Q.

Sir, during the course of the test being carried

Page 235

So as of the dates of these em ails range -- as of

February 18 or February 19, you understood that this test

3 plan could result in the payment of $89 million. This was
the test plan that you were trying to determine w hether it

4
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1 out down in Doral, Florida, did you visit the plant at all?
2

A.

3

Q.

How many times?

4

A.

I don't remember exactly. Multiple occasions, a

l did.

5 was reliable or not, that you had to determine and say,

5 handful of times. I don't remember exactly.

6 yes, this is the plan we agreed to in order for this test

6

7 to take place, where at the end, if the plan has been

7 visit?

8 followed and the test successful, your company would have

8

A.

No, sir.

9

Q.

Do you know who I'm talking about when I say "the

9

to pay $89 million?

11
12

11

BY THE WITNESS:

A.

The-- could you-- I'm sorry. I was distracted

Q.

Were there any other -- let me go back.
Were there any other test plans being thrown

15

16 around and considered at the time for the 350-day test?
17
A. There may have been. I'm not sure.
18
19
20
21
22

Q.

Did you tell Dr. Rossi about any other test plans

or did you have any communications w ith Dr. Rossi?

A.

I'm not sure. I mean, as you can see, Tom was

14

Not really. It was a trip -- I mean, I know that

So was it your understanding th at this was the

Q.

Were you tlhere when representatives of Woodford

15 came to the plant?
16

A.

17

a.

How many ·occasions?

18

A.

I think we visited twice.

19

Q.

And what did you do during those tests-- I'm

lwas.

20 sorry during those visits?
21

emailing with Penon about this.

Q.

A.

12 they took some Chinese-- Tom or Joe Pike or somebody. I'm
13 not sure. But I don't know who those guys were.

13 with you guys.
14

Were you there when the Chinese investors came to

10 Chinese investors"?

MR. BELL: Objection to form .

10

Q.

A.

We just discussed one a little bit ago when Paul

22 Lamacraft and Tom and I met with Bass and Andrea.

23 test plan, in whatever final form it ended in, that would

23

24 determine the payment of $89 million?

24 just me and Paul or Tom, me and Paul or there was another

25

A.

This is a test plan they were putting forth.
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in August of 2015; is that right? Yes. Anyway, that was
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And so Joe would have been the guy to much more competently

2 the next time.

2 assess the system's performance than I would have been.

3

3

4

Did you ask what did we do t here?

Q.

Yeah, what did you do? Did you walk around the

Q.

Okay. So prior to Mr. Murray coming on board,

4 did you ask any other engineer to go down, other than
5 Mr. Dameron?

5 E-Cat plant? Did you look at the operation?
6

A.

We stopped in to -- to observe.

6

A.

I don't believe that we did.

7

Q.

Okay. And duringyour visits to the plant did

7

Q.

And you said you believed it was around July when

you notice anything that was not norma.!.!£1ou? Anything

~.LY-ou

attem):lted to come down with Mr. Murray. And why didn't

9 you?

that seemed out of place?

10

A.

We were turned away by Andrea.

11 wall to see fully how everything fit together and was

11

Q.

You were turned away. Didn't -- did you go down

12 designed.

12 and he turned you away at the door or how was that?

10

A.

Yes. We could not go on the other s ide of this

13

Q.

Where was this wall, sir?

13

14

A

It was in the fac ility.

14 could not come in the plant.

A.

No. Via email. He told us emphatically that Joe

15

Q.

What did it-- I'm tryin to figure out what

15

Q_

For what reason?

16 you're talking about. Was this the wa ll -- was this the

16

A.

I don't remember hi ex I'cit reason. But we

17 wall between they E-Cat plant and the J.M. side?

17 have the emails. You could pull them up.

18

A.

Correct.

18

19

Q.

Why couldn't you go on the other side of the

19 Joe as a SOJ>histicated en ineer. And historicall Andrea

But I believe his reason was that he recognized

20 has never wanted truly sophisticated engineers around what

20 wall?
21

A

We weren 't allowed by Andrea.

21

22

Q.

What was it that you wanted to observe on the

22 he's manipulating things.

23 other side of the wall?

23

24

24

.A.

Originally you know, when we started talkin

25 this morning, as I explained to you how it's important to 25

he's doing because they have a better ability to spot how
Q.

And tell me, sir, did you insist on Mr. Murray

coming down? Did you say -A.

ldid.

Q.

-we absolutely have the right and you were
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1 no te from a diagram P.erspective w hat goes where, all -

1

2 following all heat flows. Whether it be water, steam,

2 insisting on coming down?

3 electricity, you need to have a very thor o ugh and detailed

3

4 diagram. And for that reason, you know, we needed to know

4 guys have it. But, clearly, I said that Joseph Murray was

A.

I don't remember the exact email exchan e. You

5 what's going on on the other side of the wall. Otherwise

5 going to come with me and we were oing to come assess the

6 you can't -- you don't really know how something's operated

6 J>lant and we were emJ>haticall}' denied.

7 because you've only got partial information. You don't

7

8 know what's going on over here.

8 him you were going to come down with Mr. Murray and he said

Q.

Do you know how many emails there were? You told

9

Q.

Did you observe Dr. Penon's testing equipment?

9 no. What was your response to that?

10

A.

I suppose I probably did. But I - - I don't know

10

A.

I don't remember. We were-- he had rejected us.

11 that I would have known , like, what's Penon's, what's

11 It's like beating a dead horse. He's not going to allow

12 Andrea's.

12 it, so we said --we just left it at that.

13

Q.

Did you ask?

13

Q.

You didn't say anything more about it?

A.

I don't recall whether or not --

Q.

Did you try to bring him down again other than at

14

A.

I don't recall if I did or did not.

14

15

Q.

To your recollection, nobody told you, no, we

15

16 wo:n't tell you?

16 the end of the test?

17

A.

We won't tell you what?

17

18

Q.

If you did ask, was it pointed out to you?

18 remember.

A.

Other than in --I don't recall. I don't

19

Q_

Do you know who Joe P ke is?

20 BY THE WITNESS:

20

A.

ldo.

21

21

Q.

Is he an employee, officer or director of

19

MR. BELL: Objection, form .
A.

I don't recall if I asked about a specific piece

22 of equipment. Also, keep in mind, you know, I'm not an

22 Industrial Heat, IPH International or any of those related

23 engineer. We tried to go down --Jose h Murray and I tried

23 companies?

24 to go down in July of ' 15 and we were d enied-- you were

24

A.

He is not.

25 there Jo hn. Joe finally was allowed in February of '16.

25

Q.

Is he a representative of those companies in any
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1 capacity?
2

A. No. He's an investor.

3

Q.

Page 244

1

Q.

You had asked me because you did not have the

2 test plan in front of you. So now that you do, did you

3 ever tell Engineer Penon or Dr. Penon that you did not

Did you authorize or ask Dr. Rossi to allow him

4 to come to the plant with the Chinese investors?

4

5

A. I don't believe I did. Not to my recollection.

6

Q.

agree with this test plan?

5
A. I think I've already said all that I can say
6 about this.

Do you know if Dr. Rossi was asked to allow the

7 Chinese investors to come?

7

Q.

It's a yes-or-no answer, sir.

8

A.

Not to my recollection.

9 that. Whether it was Tom or Joe Pike di rectly, I don't

9

Q.

Okay. Now, looking at this test plan, can you

10 recall.

10 please identify the specific errors that were committed

8

11

A. Presumably somebody communi cated with me about

Q.

At any time prior to Woodford making their

11 during the course of the test that you believe rendered the

12 investment in Industrial Heat or its related entities, did

12 results invalid?

13 you tell them that you were not able to replicate any

13

A.

The specific errors.

14 measurable COP?

14

Q.

Do you believe that the test plan was followed or

15

A. Yeah. I mean, I was -- first of all, Tom was

20

But, for example, in --in the data room, we

15 do you have any evidence that it was not?
16 managing those communications prior to their investment. I 16
A. I guess you got a couple questions there.
17 mean, I wasn't-- as I said before, you know, you saw an
17
Q . Let me break it up for you, I want to be very
18 email exchange with Paul and Tom. I wasn't there. I
18 simple. Do you believe this test plan was followed? It's
19 didn't go to the meetings.
19 a yes-or-no question.
20

A.

I don't know.

21 highlighted critiques of tests. And we were saying to

21

Q.

Do you have any evidence that this test plan was

22 Paul Lama craft we just don't know. We've --we've not been

22 not followed or are you aware of any evidence that this

23 successful. These experts have apparently. I mean, these

23 test plan was not followed?

24 are their reports. Here are critiques of their reports.

24

A.

Yes.

25 We don't know which way this is going to go.

25

Q.

And what is that?
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1

You know, for all the time that had passed, we

2 were still waiting to see if-- if this technology was real

Page 245

1

A.

And I'm just --you know, I'm glancing at it here

2 because literally just looking at it. So a list of

3 or not, and they were very aware of that.

3 components is 115 E-Cat units. I don't believe 115 E-Cat

4

4 units were operating.

Q.

Sir, you mentioned a data room. Is that data

5

5 room still available?
6

A.

I believe it is.

Q.

Does this test plan require that all of the units

6 have to be operating all the time?

7
Q. Do you know if the contents of the data room have
8 been provided to my firm?

7

9

A.

9 don't know whether or not -- I should say I don't know the

They should have been.

A.

I don't know. We have to review it to see.
But back to your macro level question, one, I

8

10

Q.

Did you ever review the final test plan?

10 specific critiques of this test plan, but a guy like Joseph

11

A.

Which one?

11 Murray would.

12

Q.

The final test plan prepared by Dr. Penon?

12

13

A.

I'm not sure. If you show it to me, I'll be

13 plan. I'm asking you: Do you have any evidence - and you

14 happy to review it.

Q.

Okay. I'm not asking you for critiques of the

14 just said yes. Do· you have any evidence of any portion of

15

(Whereupon, Vaughn Deposition Exhibit 18 was marked 15 this test plan that was not followed?

16

for identification.)

16

17 BY MR. ANNESSER:
18

Q.

A.

Well, it says list of components and this says

17 115 E-Cat units.

I'll show you what we'll mark as Exhibit 18,

18

Q.

19 which is entitled E-Cat MW1 Energy Test Plant-- Energy

19 else?

20 Plant in Miami Test Plan bearing the Bates number

20

21

21

IH-00104655. Have you seen this before?

A.

Okay. Other than that, sir, is there anything
I'm not sure. I haven't reviewed it all.
You know these are very specific. But I haven't

22

A.

I think that I have.

22 --I don't have off the top of my head the ability to

23

Q.

Did you ever tell Dr. Penon that you did not

23 recollect or check, you know, was this type of water

24 agree with this test plan?
25

A.

We covered this already.
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1 know, those sorts of-- I don't know.

1 believe that was the extent of it.

2
3

Q.

2

Q.

Was Mr. Dameron ever turned away?

3

A.

Not that I recall, and the reason for that is

4

Q.

So sitting here today, you do not know?

A. I do not know?
Other than -- other than the number of smaller

4 that he's not a --he was a friendly engineer that has --

5 E-Cats within this one-megawatt plant that were operating

5 you know, elderly engineer who was really assigned to be

6 at any time, you do not know of any other--

6 helpful and assistive to Andre.

A.

I don't know if I know of any other.

7

Q.

You don't know what you don't know.

8 Mr. Murray, in that sense, other than an elderly engineer

9
10

A.

That's right. I'm sorry.

12

A.

9 that was there to assist Dr. Rossi?

Either you know or you don't If you don't, the
11 answer is no.
Q.

Q.

10

A.

He was there -- T. Barker worked with us and

11 assisted Dr. Rossi, but we didn't have an engineering team

I'd have to go through and review all of this and 12 like we had later when Joe and others were hired and new to

13 see if the backup detail exists or not.
14

Q.

So you don't have an engineer team before

7

8

13 the team.

Did you ever receive statements from J.M. as to

14

Q.

What others, other than Joe, were hired for your

15 the amount of ower that they received and re uested that 15 engineering team?
16 you send them an invoice for that_p_ower?
17
A. 1 did.

16
17

A. What other engineers?
Q. Between July 2015 and February 2016?
A.

18

Q.

Did you ever send an invoice?

18

19

A.

Not to my recollection.

19 them had more scientific backgrounds than engineering

20

Q.

Why?

20 backgrounds, but they were all on t he engineering team.

21

A.

Because we-- we could --that was irrelev ant to

22 us. And if, in fact, it were a fraud, we didn't want to
23 participate in that.

21

Q.

Quite a few. I'm trying to remember. Some of

Did you ever ask if any of them could come down

22 to the plant?
23
A. Oh, yeah. I mean, we didn't -- we didn't --as I

24

Q.

So you believed at the time it could be a fraud?

24 said, we had talked about it internally. I don't recall if

25

A.

We didn't know.

25 we ever put that to Andrea after he slammed the door in our
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1

Q.

Now, Industrial Heat paid two peo le to be there,
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1 face with Joe. Our goal was to -- after Joe and I went

2 Mr. Fulvio -- I'm sorry_, Fulvio Fabiani and Mr. Barry West.

2 down to then have a -- kind of a -- get a feel for it, do a

3 They were there --

3 thorough assessment, diagram, as I described, and then

4

A.

At the request of Dr. Rossi. We were -- Rossi

4 begin having people rotate in and out. And I can't

5 should have been ~ing them. We were, a ain, being

5 remember if we ever sent anybody else down there. We can

6 generous and accommodative. We paid them.

6 check the records on that, though.

7

Q.

So you're telling me that you knew this was the

8 350-day test and you didn't think it prudent to put anyone

7

Q.

o it's your position today that you've

8 never been able to replicate the test never been able to

9 else in that plant to monitor, figure out what's going on,

9 replicate a measurable COP with any of Dr. Rossi's

10 what is he doing that we're not doing?

10 technology, correct?

11

MR. BELL: Objection to form

11

12 BY THE WITNESS
13

A.

MR. BELL: Obj

tion to form.

12 BY THE WITNESS:

Andrea would only allow Barry and Fulvio. And,

13

A.

I don't believe we've been successful in

14 you know, those were the guys that he wanted.

14 ref)licating.Dr. Rossi's claim about technoiQQ .

15 BY MR. ANNESSER:

15 BY MR. ANNESSER:

16

Q.

Did you reques.t additional people come on?

16

17

A.

Yes. I told you I tried to take Joseph Murray

17 application that was accompanied by a sworn statement as to

Q.

Are you aware that Industrial Heat fi led a patent

18 down there. And we also planned to have other of our staff

18 the accuracy of the information therein in which it

19 rotate-- excuse me, rotate in and out. So we talked

19 purports that there were, in fact, three successful

20 amongst our engineering and operatio111al team to-- about

20 replications performed of Dr. Rossi's technology?

21 having people go down there and spend long periods of time 21
23

Q.

Okay. Prior to Joseph Murray coming on board in

24 the middle of 2015, who was your engineering team?
25

A.

As I told you previously, T. Barker Dameron and I

CaseWorks, Inc.
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1

Q.

Did you ever tell him that Industrial Heat was

2 fully funded by Cherokee?

3
4
5

Page 256

1 February 2015 and February 2016 regarding the operation of
2 the plant?

A.

No.

3

Q.

By the Cherokee principals?

4 there.

A.

I'm sure I asked Barry how things were going down

I may have said that, but that's an entirely
6 different statement. That means by individuals.
7
Q_ And that Cherokee would g uarantee that Leonardo

5

a.

6
7

A.

a_

Okay. And he responded and gave you reports?
Periodically he would check in.
What about Mr. Fulvio Fabiabi?

8 would be paid in accordance with the license agreement?

8

A.

I J)robably: touched base with Fulvio less

9

9 frequently. Periodically Fulvio would send us information,
10 I think, if I recall correctly. But I'm not certain

10

A.

A.
Q_

I never said that.
Now, Industrial Heat when it assigned the license

11 agreement to IPH or when it was preparing to, isn't it true
12 that you represented, along w ith Mr. Darden, that !PH

11 exactly.
12
a. And what did you do with that information?

13 International B.V. was a wholly-owned subsidiary and that 13
14 IPH International B.V. would be the holding entity for

A.

I can't recall what it was, so I can't recall

15 Industrial Heat?

14 what I did with it.
15
a_ And you also received reports from the ERV

16
MR. BELL: Wholly-owned subsidiary of which?
17 BY MR. ANNESSER:

17

18
Q_ Of Industrial Heat and that it would be the
19 holding entity for Industrial Heat?
20
A . The IP holding entity, is that what you mean?
21
Q_ Yes_

22

A.

23

Q_

At the time that was the case.
You also represented that IPH International B.V.

16 correct?
A . I do recall Penon sending some stuff. I think he

18 sent t hat to Tom. I can't remember if he sent it to me.
a. You know that industrial rep_ort received routine
19
20 reports?
21

A.

I believe Penon sent reports Reri odically to -

22 to Tom.
a_ Did you ever represent to anyone that Industrial
23

24 would remain a wholly-owned entity of Industrial Heat;

24 Heat had acquired Rossi's intellectual property?

25 isn't that true?

25

A.

I don't recall saying that. And there's a -
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1

A.

I'm not sure about that.

2
Q. You don't know?
3
A. I don't-- that doesn't make sense to me, so I
4 don't recall saying that or making that representation.
5 But, as you said-- could you repeat, could you repeat what
6 you said.
Q. Isn't it true, sir, that at that time you also
7
8 represented to Or_ Rossi that IPH International BV would
9 continue to be a wholly-owned subsidiary of Industrial
10 Heat?
11
A. I do not recall representing that.
12
13

Q_

A.

Page 257

1 there's a clear distinction, right? Did I say we had

You don't know if you did or didn't?
I don't recall representing that. I mean, that

2 licenses technology? That's --that's the more accurate

3 statement. You know, to be even more specific, license it
4 in specific territories. But I don't require -- I'm sorry,

5 I don't recall stating that we agreed his technology. !But
6 at some point, if I did that, it was a misstatement. It
7 would have been better said we license this technology.
8
a. And, in fact, you raised over 50 million dollars
9 from investors predicated upon Dr_ Rossi's technology; is
10 that correct?
11
A. No.
12
MR. BELL: Objection to form_

13
THE WITNESS: That's not correct. That's not
14 seems-- that doesn't seem to-- why would somebody say 14 correct. We raised 50 million dollars based on a portfolio
15 that? It doesn't to --you're making statements about the
16 fut ure that are...

15 strategy in the LENR sector. And part of that portfolio
16 was our license t o Andrea's technology. Andrea's was one

17
Q. Were there any communications, sir, between you
18 and either Fulvio Fabiabi and/or Mr. Barry West during the

17 variable among many within a portfolio.
18 BY MR. ANNESSER:

19 course of the 350-day test being carried out in Dora[?

19

20
MR. BELL: Objection to form.
21 BY MR. AN NESSER:
Q. By Dr. Penon?
22

20
A. No.
21
a_ If there were an email from Woodford stating that
22 they believed that Rossi's technology was the core and the

23

A.

There was a lot in there. Could you go back.

24 Were there -Q_ Do you have communications wit h Mr. West between
25

CaseWorks, Inc.
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1 which I believe you're referencing Paul Lamacraft says
2 something that it was a core element o r something like

2

MR. ANNESSER: Francisco.

3 that. And pull the email, please. Let's review it.

3

MR. ARAN: How much time do we have left?

4

MR. ANNESSER: 28 minutes. I stole two of your

4

I'm asking you if you've -- if you've got

Q.

A.

I don't recall.

5 minutes.

5 information on an email, he said it was a core element?
6

A.

No. He said -- he referenced it as a core

MR. ARAN: I don't think I need more than 20

6

7 element. He didn't say it was the core element. And we've

7 minutes, if you want to keep going, if you need to for a

8 been very clear and I was very clear with Woodford-- well,

8 little bit more.

9 Lamacraft owned this. But they're investing in a strategy,

MR. ANNESSER: All right. I'm going to take you
10 up on that for five minutes. Thought you were done with

10 a portfolio-based approach to the LENR sector.

9

11
Rossi's technology could turn out to work and it
11 me.
12 may not. We don't know. It's a variable among many in the 12 BY MR. ANNESSER:

13 portfolio and that's what you're investi ng in.
14

Q.

13

Do you have any evidence, sir, to support the

Q.

Sir, in the counterclaim filed by Industrial

14 Heat, you accuse Dr. Rossi with manipulating along the

15 claims by Industrial Heat and IPH international that

15 Fabiabi the operat1ion of the plant and the reports of the

16 Dr. Rossi has not paid appropriate or taxes on the money

16 plant's purported operations.

17 that he had received?

17

18

A.

I believe t hat C raig Casserino's accountant was

Do you have any evidence that Dr. Rossi or

18 Mr. Fabiabi manipulated the o eration?

19 also Andrea's account and had reported to Craig that he

19

20 never paid?

20 asking do I have s pecific evidence, such as them, you know,

21

Q.

Do you have any personal knowledge, sir?

21

22

A.

Sir, I'm telling you what I have. A conversation

22 example, I'm not s ure. But our techni al guys have looked
23 Into all of this.

I'm asking - I'm not asking who--

24

23 with-24

Q.

Again, I'm not a technical guy. So if you're

using --not using the amount of power the~ reported, for

Q.

Okay. I don't want to ask you -- I'm not asking)

25 you about what other people may or may not know. I'm

MR. BELL: He's distinguishing between what

25

A.

Page259

somebody told you and what you personally know yourself.
2

THE WITNESS: I have not personally reviewed

Page 261

1 asking you: Do you have SRecific knowledge or evidence of
2 Dr. Rossi or Mr. Fabiani manipulating the OReration of the

3 Andrea's taxes. Your mom may have, but I haven't.

3 plant?

4 BY MR. ANNESSER:

4

5

Q.

Interesting answer, sir.

A.

My knowledge is based o n our engineering team's

5 analysis.
6

Q.

Okay. So indfi)R_e_ndentlu ou do not?

7 all been damaged by any payment or failure to pay taxes by

7

A.

Not other than what our engineering team has

8 Dr. Rossi?

8 provided, whic h, you know, I'm struggling now to recall

6

9

Now, with respect to that, has Industrial Heat at

A.

It was a requirement of the license agreement

10 that he do so.
11
Q . Okay. There were lots of requirement in the
12 license agreement.
13
A. Sure.
14
Q . So what I'm asking is have you been damaged?
15
A. Sure. I live in the United States and he didn't
16 pay his taxes.
17
Q . And that's the same way that Industrial Heat's
18 been damaged, correct?
A. Industrial Heat is a company in the United
19

9 specifics about t heir analysis, but it's available.

10
Q. O kay. Yo u also alleged in the complaint,
11 Industrial Heat alleges-- and I want to know if you have
12 specific knowledge -- that Dr. Rossi did not ever meet with

13 the Ferrara health office and his statements regarding the
14 operation of the p lant in Ferrara, Italy, for the

15 validation test were false.

16

Do you have any specific knowledge or evidence of

17 that?
18
A . I believe that our legal team has looked into the
19 laws there and they 're not consistent with what he had

20 States. If the tax rev enue in the United States decreases, 20 claimed at the t i me.

21 it affects the compa nies and the citizens within that

21

22 territory.

22 evidence that there was no meeting with the Ferrara h ealth

23

Q.

Did you ever tell Dr. Rossi that you wanted to

Q.

O kay. But what I asked you is: Do you have any

23 department or health office?

24 withhold taxes from that payment to assure that those would

24

25 be paid?

25 take place?

CaseWorks, Inc.
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a.

Yes.

2

A.

That's an interesting.

2 falsified invoices to Industrial Heat. Do· you have any

3

Q.

lt is.

3 evidence of that?

Q.

Do you have an answer?

4

5

A.

I do not.

6

Q.

You have no evidence sitting here today that he

You also state that J.M. Products started sending

4

A.

5
6

Q.

I believe there is in discovery.
What is the evidence, sir?

A.

Where Andrea's tell them particularly what to

7 did not have a meeting? As far as you know, he may have,

7

write on there. And, you know, for all intents and

8 he nnay not have?

8

purposes, it appears that they were just fabricating these

9

10

A.
Q.

I don't know.

9 inv oices.

Now, you also c laimed that Dr. Rossi and Leonardo

10

Q.

Do you have any evidence, sir, that they did not

11 made no efforts to commence the guaranteed performance test

11

12 during 2013. Did Industrial Heat make any efforts to do

12 heat or steam?

receive the heat that was reported to Industrial Heat, the

13 so?

13

MR. BELL: Objection to form.

14

A.

Sure.

14 BY THE WITNESS:

15
16

Q.

What did they do?

A.

We were trying to-- we were trying to work on

15
A.
16 it?

That J .M. Chemical Products Inc. did not receiv e

17 location. You know, do you want to do it here, how do you

17 BY MR. ANNESSER:

18 want to design it, do you want to - he kept talking about

18

Q.

That's correct.

19 commercial customers, said he would pump the steam and t he 19

A.

Based on pictures you guys h ave provided, there

20 hot water next door. You know, we were actively - and we

20 appear to be some sort of rudimentary, what would you have,

21 went so far as to, you know, order him another shipping

21 like a radiator on that s ide. So I guess whatever

22 container. He said he wanted a new container.

22 temperature that water was when he pumped it over there,

23

So we were wo rking on all those things for h im.

23 that moved some energy. Now, how much it was and all that,

24 And we've got personnel to assist h im.

24 I don't know.

25

And did you ever-- and that was to assist him in

25

Q.

And that was measured by the flow meter, right?

Page 263
1 working on everything that you were doing there. But what

1

A.

Page 265
I don't know. The key question is whether or not

2 did you do to commence the guaranteed performance test?

2 that flow meter worked at all.

3

3

Q.

A.

All that I just said. So we were --we had

Q.

But you don't know whether or not it did or

4 people that were wo1rking to assist him.

4 didn't?

5
Q. Did you eve r tell him it has to be done this
6 yea r, let's get it going right now, get started ?

5

A.

I don't know.

6

Q.

Now, in the original version of the counterclaim,

MR. BELL: John, please let him finish his

7

8 answer.

THE WITNESS: Did we ever demand, hey, you've got

9

7

Industrial Heat alleged that James Bass was a fictional

8

person, did not exi st. But you met w ith him, didn't you?

9

A.

I met with a person who introduced himself as

10 to get it going this year?

10 James Bass.

11 BY MR. A NN ESSER:

11

12

Q.

Yes.

12 alleged against D1r. Rossi and many others, you allege that

13

A.

I don't believe we d id . And as I've said before,

13 James Bass didn't exist?

Q.

Uh-huh. So why is it that in the complaint

14 we were trying to be accommodative and he was a very

14

15 unpredictable character and we didn't want to piss him off

15 BY MR. ANNESSER:

16 because we were trying to help him and get to the truth of

16

17 the matter.

17

18

Q.

Did you have a plant set up or a facility set up

MR. BELL: Objection to fonm.
Q.

Or that he was a fictional character?
MR. BELL: Objection to fonm .

18 BY THE WITNESS:

1g in 2013 at which that testing could have taken place?

19

20

A.

We did.

20 thing. But it -- it was because peop le believed at the

21

Q.

Why wasn't it commenced?

21

22

A.

I don't know. Andrea s aid it wasn't ready. And

22 not been identifie d, meaning literally the name James Bass

23 his focus was on the Swedish test.
Q. As was Industrial Heat's, was it not.
A.

time that it was just a name with -- you know, the guy had

24 with a different person. The person that I met, it turned

We were also interested in the Swedes test.

CaseWorks, Inc.
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1 drivers for us that kind of got us over the hump being okay

1 BY MR ANNESSER:
2

Q.

Do you review the complaint before it was filed?

2 with it going to Miami, was that purportedly an affiliate

3

A.

I believe I did. Did I sign it? I'm not sure.

3 of Johnson Matthey would be doing --would be using the

4

Q.

So the allegation was incorrect?

4 energy there.

5

A.

I did not say that. That's what you said.

You know, other factors, I'm sure Andrea wanted

5

6

MR ANNESSER: Okay. Francisco, he's all yours.

6 it close to where he has apartments. So there may be other

7
8

MR. ARAN: Thank you, sir.

7 considerations like that. Fulvio was from that area too.
8

EXAMINATION

10

Q.

Got it. And when were you first advised that the

Q.

9 customer in Miami was an affiliate of Johnson Matthey?

9 BY MR ARAN:
Good afternoon. I know it's been a long day. I

10

A.

That it was an affiliate? I don't recall

11 will try to be quick. I don't know if you can hear me all

11 exactly. I'm sure that that's in emails somewhere, you

12 right. You can ask me to speak up.

12 know, Andrea introducing this corncept.
Can you give me a specific time frame? Let's

13

A.

I can hear you just find.

13

14

Q.

During your testimony, you mentioned that you

14 start off with a year. Was it in 2013? Was it in 2014?

Q.

15 tried to accommodate Mr. Rossi with respect to the

15

16 operation of the plant; is that correct?

16 2014.

17

17

A.

Pardon me, could you introduce yourself and

18 remind me who you represent.
19

Q.

A.

Yeah, I'm guessing, Francisco, that it was in
And would it have been in the first quarter,

Q.

18 second quarter, third quarter, fourth quarter?

Sure, my name is Francisco Aran from Aran, Correa 19

20 & Guarch. I represent J.M. Products and Henry Johnson.

A.

I'm really -- I don't know. I apologize. I

20 can't recall and I'm not positive it was 2014. It may have

21

A.

Thank you. Sorry about that, Fernando.

21

22

Q.

Nope, not at all. Earlier in your mention you

22 recall.

23 mentioned you tried to accommodate Mr. Rossi as it related 23

been 2013. And I apologize, Francisco. I just don't
Q.

Okay. Do you recall who made that

24 to the operation of the plant; is that correct?

24 representation?

25

25

1

A.

a.

Correct.

A.

Which representation again?

Page 267

Correct. When was it first contemplated that the
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1

Q.

That there was a customer in Miami that had a use

2 plant be moved to Miami? Do you know a time frame?

2 for the steam that was affiliated with Johnson Matthey?

3

3

A.

I don't recall. I'm trying to remember. I'm

A.

Fundamentally, you know, that was the

4 trying to remember when it was actually. I don't recall

4 representation that Andrea was making to us.

5 exactly, Fernando. I'm sorry.

5

MR. BELL: You doing okay?

6

THE WITNESS: Uh-huh.

6

a.

Francisco.

7
8

A.

I'm sorry, Francisco. Sorry. Sorry.

7 BY MR. ARAN:

No worries.

8

a.

9

Aside from having a customer down here, were

10 there any other considerations that were taken into account

Q.

If I recall correctl'io.YOU stated earlier that

9 you met with Mr. Henry Johnson one time as it relates to
10 J.M. Chemical Products; is that right?

11 when deciding whether or not to move the plant to Miami?

11

12

12 recall if I met with him more than one time, but I do

A.

Aside from having a customer down there, were

A.

Yeah. I stated earlier, Francisco, that I didn't

13 there other conside·rations that were taken into account? 13 remember one specific time.
14

Q.

Correct.

14

15

A.

It's a good question, Francisc o, and I apologize.

15 what was your understanding of Mr. Johnson's involvement

Q.

And at that meeting in that one specific time

16 I suppose there were, but I'm just not sure. What do you .!§.__generally?
17 mean by like " considerations," for example?
18

Q.

Was -- was the only thing you took into account

17

A.

He was introduced as a representative of Johnson

18 Matthey. And I think I covered this some previously. I

19 when you decided, hey, let's move the_plant, you know,

19 don't remember if it was made clear to us during the

20 let's go ahead and move the plant to Miami, was the only

20 meeting that like- during the meeting we remembered

21 thing you used to make that determination the fact that
22 there was a customer to provide the energy to or was there

21 Johnson, Hank Johnson, was also the name of Rossi's lawyer.
22 But I do recall that some point we remembered that.

23 something else that was brought up or mentioned that P.layed 23
24 some form or role?
25

A.

And Rossi had said,_jlou know, look, they- they

24 needed a representative that couldn't be obviousI attached

Right. As I mentioned previously, one of the big

CaseWorks, Inc.

Hen~

25 to Johnson Matthey and so please do it. I don't recall

www.caseworksonline.com

800.955.0541

Case 1:16-cv-21199-CMA Document 256-5 Entered on FLSD Docket 04/12/2017 Page 24 of
26
01/19/2017 John Thomas Vaughn

Page 270

Page 272

A.

1 when exactly that happened.
2

0.

2 hindsight kind of Monday morning quarterbacking, what would

Okay. Do you recall any conversations you had

3 with Mr. Johnson at this meeting that you're referring to?
4

3 you do differently today than you did at the time. Should
4 we have spent mor e time and effort on that specific top ic,

I do n't recall the substance of those -- of the

A.

You know, in hindsight, again a lot of this is in

5 communications of that lunch. I apologize. But he was

5 possibly so. But our main concern, again, was that it was

6 introduced as, you know a Johnson Matthey representative.

6 a bona fide customer and that you know, we were going to

7

7 have a !)ath to d etermine whether or not the technology

Okay. Thank you. He didn't introduce him in

0.

8 worked.

8 that manner, right?
THE WITNESS: I don't really rec.all, Francisco.

10

So it's -- and we were also trying to be

9

MR. BELL: Objection to form.

9

10 accommodative to Andrea, so we didn't want to mess up

11 BY MR. A RAN:

11 things hat he had been working o n that were imRortant with

12

12 him.

Let me rephrase. Did he intro -- how did

Q.

Q.

Got it. I don't mean to play Monday morning

13 Mr. Johnson introduce himself or did he introduce himself

13

14 to you or was he introduced to you?

14 quarterback. But I just mean a scenario where you are

15

15 potentially investing up to 150 million dollars in a

A.

I'm strugglin g to recall, Fr ancisco, if he

16 introduced himself or if he was introduced and I just don't

16 venture, would it be normal to do a level of due diligence

17 recall.

17 that, you know, would require you or compel you to do

18

Q

And you don't recall anything substantively that

18 looking into the parent company of the company you're about

19 Mr. Johnson spoke about or said in that meeting?

19 to go into business with?

20

20

MR. BELL: Objection to form.

21 ago. But the reason for the meeting is because Tom and I

21

THE WITNESS: We weren't about to go into

22 wanted to meet a representative of Johnson Matthey who

22 business with Johnson Matthey.

A.

I don't. Again, Francisco, this is a long time

23 could speak to the efficacy of what Andrea had been

23 BY MR. ARAN:

24 describing.

24

25

25 company, right. It was represented that it was an

Q.

Okay. Was Mr. Rossi - was Mr. Johnson present

Q.

No. But that would --that would be the parent

Page 271

2

A.
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1 affiliate. So would it not be normal to conduct some form

1 during the entire meeting?
It was a -- it was lunch meeting. So I can't

2 of due diligence?

3 remember if Tom and I rode with Andrea or if we met him

3

4 there. But we met him for lunch and then we had lunch

4 BY THE WITNESS:

MR. BELL: Objection to form.

5 together.

5

6

6 some of the process that went through and, you know, the --

Q.

Got it.

8 contact Johnson Matthey to confirm any involvement they
9 might have with J.M. Chemical Products correct?

10

A.

Yeah, Francisco, we -- I described to you kind of

7 whether or not Andrea was due additional payments did not

Okay. You stated earlier that you did not

7

A.

8 depend on whether or not Johnson Matthey was the customer.
So you can see how we would have wanted to spend

9

Correct. We did not contact Johnson Matthey. I

11 did not. And t hat was because Andrea had saic!..You know,

10 some time on this issue because it was important to us.
11 But you can also see how it wasn't the top priority in our

12 Henry Johnson is the representative of Johnson Matthey and, 12 list.
13 you know, you can't contact them, they want this to be

13 BY MR. ARAN:

14 SUJ:!er confidential, you guys aren't to-- that will make

14

Q.

But the top priority on your list would be to

15 them nervous if you g uys contact them or, you know, mess

15 make sure that the plant operated as -- as intended,

16 things up.

16 correct?

17

Q.

Given the circumstances and the amount of money

MR. BELL: Objection to form.

17

18 involved, would you agree with me that it would have

18 BY THE WITNESS:

19 prudent to confirm one way or another that Johnson Matthey

19

A.

As I've said all along, our top priority has been

20 was not affiliated with J.M. Chemical Products?

20 to determine the state of the technology and determine

21

A.

Say that one more time, Francisco.

21 whether or not it wo rks as advertised.

22

Q.

Given the circumstances and the amount of money

22

23 involved, would you agree with me that it would have been

23

24 prudent to confirm in one way another that Johnson Matthey

24 term sheet?

25 was, in fact, affiliated with J.M. Chemical Products?

25

CaseWorks, Inc.
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Q.

it was affiliated with Johnson Matthey, correct?

2
A. Yeah, I can p:ull up t he term sh eet here. I don't
3 recall the term sheet Andrea drafted it, I believe. But
4 go ahead, Francisco. What's your question?
5

Q.

Simply, did you-- did you make any changes to

6 the term sheet before it was signed?
7
A. I think there was a little bit of back and forth.
8 I don't recall particu larly on what points. I think t h ere

9 was some.
10

Q.

Page 276

What's marked as Exhibit 12, I believe.

Okay. So there was at least some back and forth

2

A.

He did not because, as I said, Andrea did not

3 want that.
4
Q. Okay. So at this point you're answering to the
5 term sheet, Industrial Heat is potentially entering into an
6 agreement to move the plant to Florida, and if the plant-7 you know, it's important to you for the sake of, you know,

8 backing up the facts, so to speak, that a company I ke
9 Johnson Matthey report to you guys or a subsidiary of a
10 company like Johnson Matthey report to you guys the amount

11 as to the term sheet before it was signed, correct?

11 of energy being received because you deemed that to be a

12
A
I think that's correct, Francisco. You guys will
13 have to check the documents on this.
14
Q . Did you request at any point that the term sheet
15 include some language that Johnson Matthey was affiliated
16 with J.M. Chemical Products?
17
A. I think Andrea had said that Johnson Matthey

12 credible source, correct?

13

MR. BELL: Objection to form .

14

(Interruption.)

15 BY THE WITNESS:

16

A.

Francisco, could you run the question by me one

17 more time. Sorry.

18

18 BY MR. ARAN:

19 rel)resenting that J.M. Chemical Products, Inc., was an
20 affiliate o f Johnson Matthey.

19

21

Q.

Right. You mentioned that, you know, Rossi had

22 stated that he didn't want you guys reaching out because it

Yeah. So at this point in time, you 9!JYS are

Q.

20 getting ready to enter into the term sheet and move the
21

it would be

22 important, it would be -- I forget the word you used -- but

23 you would feel comfortable with a company like Johnson
23 was supposed to be confidential. But in an agreement that
24 can be confidential, would that not be a way that you could
24 Matthey confirming the amount of energy that was used by
25 confirm or back up the statement that Johnson Matthey was, 25 the plant, correct?
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1

1 in fact, affiliated with J.M. Chemical Products?
2

A.

One of the things that we did was-· you know, I

A.

I said previously, yeah, that would be a

2 comforting check on what Rossi was reporting if a -- if a

3 believe Henry Johnson ·-he was a lawyer by the way. He's

3--"~==

4 a lawyer, and he signed a representation that didn't

4 supplied with one megawatt of energy. Because then you can

5 specify Johnson Matthey, but it did ·· it alluded to a UK

5 check the - the power going into the facility and what

6 company or said a UK company.

6 the 'reclaiming to have been supplied. And if it's

7

7 credible party, that's at least a check. It's not, you

Agai

Andrea didn't want Johnson Matthey

8 know clearly not everything you need but it's an

8 explicitly in there.
9

THE VIDEOGRAPHER: Counsel, you have about five

9 interesting data point.

10 1/2 minutes to cutoff.

10

11

11

MR ANNESSER: Francisco, you got five 1/2

a. Right. It's a check.
But, needless to say, you did not think it was so

12 minutes to cutoff.

12 important that it needed to be included in the term sheet?

13

13

MR ARAN: Okay. Thank you.

14 BY MR. ARAN:
15

Q.

A.

14

But did you guys specify that the important part

The-- as I s aid-MR. BELL: Objection, asked and answered.

15 BYTHEWITNESS

16 for you was, in fact, it was a company Ike Johnson Matthey

16

17 or I think you used other company GE, General Electric. So

17 And, Francisco, I t hink I'll just say what I'm going to say

A.

I believe -- I believe we have covered this.

18 would you not to have wanted something SP.ecific in writing?

18 about that. If you want to move on to anot her question,

19

19 feel free to.

A.

That would be ideal, of course. Andrea was very

20 adamant that that was not possible. But that, you know,

20 BY MR. ARAN:

21 his-- Henry Johnson, who's a lawyer, w as happy to

21

Q.

That's all right. I'll move on. I know I have a

22 represent that it was owned by a company in the UK and t hat 22 minute left.
Do you recall when the OFAC compliance sheet was

23 had no affiliation with Rossi or Johnson or their

23

24 relatives, et cetera.

24 provided to you?

25

a.

Right. But he did not, in fact, re resent that

CaseWorks, Inc.

25
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1

STATE OF NORTH CAROLINA

I don't recall. It's somewhere here in my stack

2

COUNTY OF WA K E

3 of documents. I coUJid look that up if you want me to.

3

2
4

Q.

Yes, or to Industrial Heat?

A.

a.

CERTIFICATE

4

Well, the sheet itself, the OFAC itself is not

I, Margaret M. Kruse, Registered Merit Reporter,

5 dated or signed, so that wouldn't help you.

5

Certified Realtime Reporter and a Notary Public in and for the

6

6

State of North Carolina duly commissioned and authorized to

A.

The OFAC document is not dated or signed; is that

7 what you're saying?
8

a.

9

It's not. That wouldn't help you.
But do you know-- sitting here today, you don't

10 remember when you received the OFAC sheet?
11

A.

The exact date, I don't recall. I'm trying to

12 pull up --

7

administer oaths and to take and certify depositions, do

8

hereby certify that on January 19, 2017, JOHN T . VAUGH, being

9

by me personally duly sworn to tell the truth, thereupon

10

testified as above set forth as found in the preceding pages,

11

this examination being reported by me verbatim and then

12

reduced to typewritten form under my direct supervision; that

13

a.

Do you recall--

13

the foregoing is a true and correct transcript of said

14

A.

Go ahead, Francisco. I'm sorry.

14

proceedings; that

15

a.

Do you recall if it was provided to you before

15

parties to this action; that

I

16

outcome of this case; that

am not in the employ of any of

17

the parties to thi s acti on .

16 the term sheet was signed?
17
18

A.

I don't recall.
MR. ARAN: Okay. I'm not sure how I am on time,

19 but I'll cut it off there.
20

19

am neither kin nor counsel to any of the

I

IN WITNESS WHEREOF,

I

am not interested in the

have hereto set my hand, this

the 23rd day of January, 2017.

THE VIDEOGRAPHER: This concludes the videotaped 20

21 deposition of John T. Vaughn.
22

18

I

21

MR. BELL: We've marked or you 've marked Exhibits

Margaret M. Kruse, RMR, CRR

22

23 2, 3, 4, 9, 10, 14 and 16 which are attorneys' eyes only.

23

24 So· I know we have additional opportunity to designate

24

25 things as confidential under the protective order, but

25

Notary Public #201632100246

Page 279

1 those -- obviously those exhibits themselves and the

Page 281

2 testimony about those we deem to be, you know, not suitable

2

3 for public file, among the other provisions of the order.

3

4 Thank you.

4

5

THE VIDEOGRAPHER: This concludes the videotaped

6 deposition of John T. Vaughn. We are off the record at

7 5:24p.m.
8
9

WITNESS ' S CERTIFICATE

1

I , JOHN THOMAS VAUGHN, do hereby certify

that

I

have read a nd understa nd the foregoing

5

transcript and believe it to be a true, accurate , and

6

complete transcript of my testimony , subject to

7

the attached list of changes , i f any .

8

THE REPORTER: Reserving. Read and sign.
(DEPOSITION CONCLUDED at 5:24p.m.)

JOHN THOMAS VAUGHN

9

10

10

11

11

12

12

13

13

14

14

15

15

This de position was signed in my presence by
on t he _ _ day of
2017 .

16
17
18
19
20
21

17

18

My commission expires :

19
20
21

22

22

23

23

24

24

25

25

CaseWorks, Inc.

Notary Public

16
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THE VIDEOGRAPHER: We're on the record at
8:51 a.m. This is the videotaped deposition of
Joseph Murray in the matter of Andrea Rossi, et al,
versus Thomas Darden, et al. This deposition is
being held in the offices of CaseWorks at 3509
Haworth Drive, Suite 403, in Raleigh, North Carolina
27609 on February 17, 2017. The court reporter is
Lauren Mcintee. The videographer is Michael K irby,
both with Caseworks. Would counsel please introduce
themselves.
MR. ANN ESSER: John Annesser and Brian
Chaiken on behalf of the Plaintiffs.
MR. LOMAX: I'm Christopher Lomax on behalf
of the Defendants.
THE VIDEOGRAPHER: And would the court
reporter please swear in the witness.
MR. NUNEZ: Hello there. This is Rudy
joining in.
MR. ANNESSER: Thank you, Rudy. We've
already begun.
MR. NUNEZ: Okay.
MR. ANNESSER: Please place us on mute.
MR. NUNEZ: I thought it w as 9:00 though ,
right?
MR. ANN ESSER: Yes, but we, we decided to
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1 over and test it again?
2

A.

Well, because Mr. Darden was, wanted us to

Page 63

1

Q.

So you've never tested an E-Cat device?

2

A.

We created a device that was as close as

3 possible to the best of our ability without, without the

3 drive to the end, that if there was even one percent
4 chance that that one measurement he did was correct,

4 ability to communicate with Mr. Rossi. We, we did the

5 then let's get to the bottom of it. And there was a big

5 best we could. So we created some reactors that were

6 language barrier. So what we did was we had him, after

6 similar to some of the reactors that he had tested at

7 we were able using all of his information, able to
8 reproduce it or not able to reproduce it, what we had

7 the Triangle Drive facility before I was part of
8 Industrial Heat, and we tested those systems.

9 him do was we had him to come over and use one of his

9

10 reactors in our facility to see if there was something,

10 want to ask you about. You said with no communication

Q.

Okay. Now, you said a couple things there I

11 some nuance difference that we just weren't getting, and

11

12 then try to reproduce it. But we were not able to get

12

13 it to work even w ith him there.

13
Q . Why didn't you have comm unication with
14 Dr. Rossi?

14

Q.

Would you say that it is essential to work

with Dr. Rossi?
A.

15 with the inventor in order to make sure that you're

15

16 getting absolutely everything to attempt to replicate

16 2000 -- let me get the year right-- 15, Industrial Heat

17 these tests?

17 was , had just received their funding. I don't know if

18

18 it was in April or May. They had received funding, and

A.

In my opinion, yes. I mean if, these are

A.

Uh-huh.

Well, so when I came on board, so in June of

19 very nuanced and s ubtle areas. And so if you don't have 19 they were in negotiations for several other investments.
20 access to, to these people, it's very difficult to

20 And so those were ongoing, and the lawyers, you know,

21 really understand al l of the, the small nuance

21

22 differences.

22 were doing their thing. And so they were taking a long

Q . Did you ever try to reproduce or test an
23
24 E-Cat device designed by Dr. Rossi?

23 time to kind of get to the point where we could really

25

25

A.

not to say anything bad about lawyers, but the lawyers

24 engage and wor k with the various groups.

I did not.

So in June of 2015 Tom Darden and John

Page 64

Page 65

1 Mazzarino asked me to look at in detail what Mr. Rossi

1

So I thought, oh, 3,600 would be a lot more

2 was doing. So I took all the information that, that

2 logical. It was ki rnd of consistent with what everybody

3 they could provide me, and it was insufficient

3 was describing as the coefficient of performance, those

4 information inc identally. There were, there were no

4 types of things. So I thought, okay, well, maybe

5 red-line drawings of the plant. There were no details.

5 there's an error t h ere. Maybe it's j lllst a simple typo.

6 And on top of that, this is another kind of detail, Tom

6 I mean somebody could have trans posed a number. That's

7 Darden was the keeper of the trade secrets. Nobody else

7 not a big deal. Things happen.
8
So we went through all of that. And I was

8 knew anything about the details of t he fuel techn ology.
9

So what we did was we focussed on the heat

10 transfer and the coefficient of performance as they had

9 looking at it. I just couldn't figure it out because I
10 couldn't f igure out where, in a thermodynamic sense

11 been defined so that we could figure out if we could

11 where the various sensors were. Because you have to

12 replicate it. Because Tom and John insisted that if

12 have the pressure and the temperature and the volume or

13 there's even one percent chance he's right, they want to

13 mass flow rate of the condensate return, and you need

14 move ahead and figure out how to do this.

14 the pressure and the temperature and the volume or mass

15

15 flow rate of the steam to, to measure the system.

So in 2000 -- June of 2015 I went through

16 everything I could fi nd. And, and there were some

16

Q.

I'm going to stop you for just a minute.

17 commissioning repo rts I think they were f rom Mr. Penon. 17

A.

Okay.

19 typos and errors, and so that was concerning. And so I

Q . We will get into that. I'm going to give you
18
of -plenty
19

20 dev eloped a whole b unch of questions. Like, for

20

A.

21 example, in the commission report they had the flow rate 21
22
22 in the system was 36,000 -- let me think of the unit--

Q.

-- opportunity to tell me about it.

A.

Okay.

18 And I was going through those, and there were a lot of

Okay.

Q.
23
24 did.

But I want to go back to the testing that you

24 thought was suspicious, but in the body of the text he
25 had written 3,600.

25

Okay.

23 kilograms per day, day after day after day, which I

CaseWorks, Inc.
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a.

Okay. So the question again was why you had
2 no communication with Dr. Rossi.
1

3
A. Right. So that was where I was getting to.
4 So at the end of that analysis --thanks for reminding
5 me because I'm out in the weeds. At the end of that
6 analysis I just couldn't make heads or tails of what was
7 going on, so JT Vaughn and Tom Darden and John Mazzarino
8 said you need to go down and meet with Mr. Rossi,
9 understand what he's doing, look at the plant. He said
10 if we don't have the documentation, at least you can
11 look at the plant and understand what's going on. I
12 said fine, I'll go down and meet with Dr., with
13 Mr. Rossi.
So in July of 2015 we were going to fly down
14
15 and visit him. And I don't know exactly what happenedJ
16 but JT had informed Mr. Rossi we were coming down and
17 he, he said I couldn't come to the building. So that
18 kind of put up a big barrier. And so subsequently what
19 we did was we, I engaged with Barry West, and Barry West
20 was on leave or vacat ion. I think it was in August time
21 frame. He would, I think he would work five weeks and
22 take a week off or maybe work four and take two. I
23 don't remember what the details were, but he was back up
24 in North Carolina, and I met with him to get some
25 details to try to figure out what was going on.

1
a. Okay. Now, going back for just a minute to
2 your testing. Well, first of all, in that time period,

3 and I understand JT Vaughn sent an e-mail to Dr. Ro ssi
4 as you explained . Did you ever send an e-mail to
5 Dr. Rossi?
A . I don't believe I ever did, no.
7
a. Did you ever introduce yourself to Dr. Rossi?
A . First time I met him was actually the day
8

6

9 that you and I were at the plant for the first time.
10
a . Okay. Did you have any preconceived notions
11 about Dr. Rossi when you met him?
A. Yeah. I would say yes, I d id.
12
13
a. And what were those notions?
A. Mr. Darden, Tom Darden and John Mazzarino,
14
15 they engaged with me directly and said , look, you just
16 have to be aware that he's very deceptive, and y·ou just
17 have to be careful with that. And I said I'm only about

18 the data-19

a.

When did they tell you that?

A. -- and so. I think after the meeting was
20
21 canceled in July, that, about that time frame.
22
a . Did they tell you that that meeting was
23 likely not going to go over well with Dr. Rossi?
24
25

MR. LOMAX: Objection to the form of the
question.

Page 68

1
2

A.

a.

I don't, what -Did they ever tell you that, you know, just

3 them even suggesting that you come down is probably
4 going to upset Dr. Rossi?
5
MR. LOMAX: Objection to the form of the
6
question.
7
A. I, I don't know. I, I would have anticipated
8 that, based on their relationship as it was kind of
9 presented to me, that, you know, there would be some,
10 some reception actually at that time, because Mr. Darden
11 and others were taking other people down there to look
12 at t he plant and talk to them, and so I thought I was
13 just going to be another person to vi sit.

14

a.

15
16

A.

a.

Okay.
So.
Did they ever tell you he would be upset by

17 your visit, but, you know, to do it anyways?
18
MR. LOMAX: Objection to the form of the
19

question.

Page 69

1 testing protocol that was undertaken at his lab in Japan
2 was faulty?

3
A. I believe that the test protocol t hat he
4 executed in Japan prior to us being able to go in and
5 inspect what he was doing did have errors and , and
6 problems, yes.

7

Q.

To your knowledge, did Industrial Heat invest

8 in Dr. Mizuno's technology?
9
A. To my knowledge I believe, and I'm not deep
10 into this, my urnderstanding is that we paid him kind of
11 a monthly stipend to, to support his research and
12 development activities.

13
a. To your knowledge, has Industrial Heat sued
14 him?
15
16

A.
Q.

I am not aware of that, no.
All right. Now, sir, taking a large step

17 back from what w e've been discussing. When did you
18 first come into contact with Industrial Heat?
19

20
A. I don't recall, but they may have. They may
21 have indicated that. It may have been after though

A.

When di d I first come into contact w it h

20 Industrial Heat or w ith the person nel associated w ith

22 that, once he actual ly said you can't come in. I don't

21 Industrial Heat?
22
a. Well, let's go ahead and say the personnel.

23 remember the exact time line that all of that happened.

23

24
a. Now, just back for a second with Mr. , and I'm
25 sorry, Dr. Mizuno. So is it your belief that his

24

CaseWorks, Inc.
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25

A.

Okay. So I met Dewey Weaver-THE VIDEOGRAPHER: Mr. Murray .
T HE WITNESS: Oh, I'm sorry. Sorry abolllt
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Page 82

1 medical benefits renew -- I use a HSA medical plan, and
2 they renew at the beginning of the year. And so when I

3 left Ultra I was in the middle of a, kind of a plan
4 year. And my daughter was sick. She needed some
5 surgery, and I didn''t want to mess with the insurance.
6 So I just said, look, let me just consult until the end
7 of the year, and then we'll convert to an employee at
8 the end of the year when the medical plans turn over.

Page 83

A.
2

a.

Uh-huh.
Okay. What I'd like you to tum to-- and

3 I'm sorry. This document is a document with a bates
4 number IH00053931. I'll ask you to turn to the sixth
5 page of the document with the bates number IH00053936.
A . Uh-huh.
6
a. There is an organizational structure there?
7

8

A.

Uh-huh.

9
10 within the company?

9
a. And it lists engineering, J Murray. Is that
you?
10

11
A . Because the intention was for me to
12 transition to a full-time employee, yeah. My t it le was

11

A.

Yes.

12

a.

Okay. And it has categories in which I

13 Vice President of Engineering.

13 believe you're responsible: Development, integration
14 and tests, data management, project management, modeling

Q.

14

Q.

Now, as a consultant were you given a title

So you were Vice President of Engineering

15 and simulation?

15 from day one?
16
A. Kind of from the beginning, yeah.
17

Q.

16
17

I'm going to show you a document, sir, that

21

Yes.
Okay. What development did you do for the

19

A. We developed data acquisition systems and
replication
reactor systems. We developed calorimetry
20
21 systems. We developed a wide range of test assets. We

identification.)
Q.

a.

18 company?

18 we'll mark as Exhibit 2.
19
(Whereupon, Exhibit 2 was marked for
20

A.

Have you seen t his document before, sir?

A . One second. Let me see. Yes, I actually
23 think I prepared this document.

22 developed databases to archive and store all of the
23 information from every test that we did. I don't know.

24

24 Just broad range of development activities.
a. Didn't those exist before?
25

22

Q.

Okay. Now looking, sir, the, the date on the

25 front of this document appears to be January 2016?
Page 84

1
2

A.
Q.

No, not to, not to my knowledge.
Did they have any systems in place when you

3 joined them in May or June of 2015?

A. This, this was for the new facility. So
5 we -- I don't recall when they got the lease on the new
6 facility. I think it was about August or maybe
4

7 September of 2015. So what we were doing is setting up
8 this entire new organization in the new facility. And
9 so these systems, I -- not that I'm aware of. I don't
10 know what they really had at Triangle Drive. I know
11 they did, they were doing some electrolytic system
12 testing at Triangle Drive at that time. I had gone over
13 t here one or two times, but I wasn't really too versed
14 in what they were doing.
Q . Okay. Integration and tests, what was that?
15

Page 85

1 evaluation of the underlying LENR technology? And by
2 LENR do you understand what I mean?
3
4

A.

a.

Yes, I do.
Low energy nuclear reaction?

5

A.

Uh-huh. It would be, in fact, a combination

6 of testing of the equipment and infrastructure necessary

7 to test those reactors as well as the test of those
8 reactors--

9

Q.

Yeah.

A. -- when it was appropriate and when we got to
10
11 that point.
12
Q . Data management?
A. So in my experience, many companies fail to
13
14 adequately archi ve and manage data. So what we were
15 doing is we put a very robust plan in place to store and

16 archive the data and metadata associated with tests so
16
A. So integration and tests is actually taking
17 the development assets, bringing t hem together and
17 we could reproduce it.
18 executing test programs using those. So the integration 18
a. Okay. Project management?
19 is kind of a validation procedure for the infrastructure

19

A.

20 that lives over top of, for example, a reactor or we had

20

Q.

21 chambers and other equipment. So we were integrating
22 all that equipment together, and then we were testing it
23 and validating it to make sure that it was operating as
24 we had specified in the development phase.
25

a.

So that wouldn't be the testing and

CaseWorks, Inc.

Over --

Is that anything other than the common term,
21 project management, overseeing all these projects?
A. It's project management.
22
23
Q . Modeling and simulation?
24
A. Right. So we, we attempted to model and
25 simulate as many of the systems as we could so we could
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1 w hat the model of the flow meter is. We need to know

Page 115

1

Q.

Okay. But Industrial Heat had it. It wasn't

2 the type. We need to know what flow meter is on the

2 a secret. It wasn't --

3 conden sate line, what flow meter is on the steam side.
4 We needed all that information.

3
4

5

5 did he ever tell you that he felt like he was between a

A.

Th at's right.

Q.

Okay. Now, you're dealings with Mr. Fabiani,

Q.

Did you, did you look at the, the test plan?

6

A.

I did, yes.

6 rock and a hard spot, you know, sitting there between

7

Q.

Okay. And that didn't indicate anything to

7 Industrial Heat and Dr. Rossi?
8

A.

Yes. Yes.

At some point along the way after the fact

9

Q.

Okay. Do you have any reason to believe that

8 you?

9

A.

10 once, once I actually got my eyes on what they were

10 that wasn't the case?

11 doing down in the plant in February of 2015 when we were 11

A.

No. He described his relationship with

12 there on that, those two days and I saw what they were

12 Mr. Rossi when he was at Jones Day with us. He

13 doing, I went back and scoured through all the

13 described his relations hip as he, he was very close to

14 documents. And there was a document where they had a

14 Mr. Rossi's wife. I don't recall her name. He, he

15 bullet line of what the flow meter was --

15 described it as she was kind of like a sister or a

16

Q.

Okay.

16 mother to me, and that he felt like he was really in a

17

A.

--on the condensate line, but I had not seen

17 h ard spot because he couldn't do anything without being

18 t hat before that.

18 under the scrutiny of Mr. Rossi.

19

Q.

So they had that though?

19

20

A.

There was a --

20 disappointed in him because he thinks that he is an IH

21

Q.

That was information that Industrial Heat

21

22 had?

Q.

Did he ever tell you that Dr. Rossi was very

spy?

22

A.

I don't recall those exact words, no.

Q.

Okay. I'll show you a document that we'll

23

A.

There was a document that had that, yes.

23

24

Q.

Okay. And you hadn't seen that before?

24 mark as Exhibit 4. It bears the bates number

25

A.

I had not noticed it, no.

25 IH00087145.
Page 116

1
2

(Whereupon, Exhibit 4 was marked for

4

2 release that information, and then we began a dialogue

identification.)

3

3 of continually not getting the information.

MR. LOMAX: Thank you.
Q.

Page 117

1 go from there. And the next day he said he would not

Do you recall receiving this e-mail, sir,

4

5 which was sent by Mr. Fabiani to yourself on April 25,

5

6 2016?

Q.

That, that information, I'm :sorry, that final

payment was already past due, was it not?

6

A.

I have no idea.

7

A.

Yes.

7

Q.

Okay. Now, Mr. Fabiani sent reports on a

8

Q.

And do you recall him telling you that he is,

8 regu lar basis to Industrial Heat, did he not?

9 I think the words he used is between the hammer and
10 anvil?
11

A.

I don't recall the specific e-mail, but yeah,

9

MR. LOMAX: Objection to the form of the

10

question.

11

A.

I am not--

12 I mean this, this looks like almost the same as what h e

12

MR. ANNESSER: What's t he objection?

13 described when we met before this at Jones Day.

13

MR. LOMAX: It's leading.

14

14

Q.

And isn't it true, sir, that Industrial Heat

15 refused to pay him for his last invoice?
MR. LOMAX: Objection to the form of the

16
17
18

15

question.
A.

MR. LOMAX: It's just my objection for the

16
17

Okay. Mr. Fabiani committed to delivering to

MR. ANNESSER: He's an opposing party
witness, Chris.
record.

18

MR. ANN ESSER: Okay. Thank you.

19 us a final report that he was j)rej)aring. And so when we

19 BY MR. ANNESSER:

20 met with him in, at Jones Day j)rior to this, he said the

20

Q.

Go ahead, sir.

21

A.

Can you repeat the q uestion?

22 that he had collectt;td and he would. roduce a final

22

Q.

Yes. Isn't it true that Mr. Fabiani sent

23 report with all of the details of what he had done

23 regular updates and reports to Industrial Heat?

21

next day he would produce two things· all of the data

24 during the one-year period. And, and we said as soon as 24
A . I'm not sure. T hose in my, in my best
25 you do that we'll release your final payment and we'll
25 judgment would probably have gone to JT Vaughn.

CaseWorks, Inc.

www.caseworksonline.com

800.955.0541

Case 1:16-cv-21199-CMA Document 256-6 Entered on FLSD Docket 04/12/2017 Page 8 of 26
02/17/2017 Joseph Alan M urray
Page 118

1
2

3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

Q.

A.

Okay. Were they ever shown to you?
Not that I recall.

3
4
replication efforts?
5
A . I don't know what the conten t of the, the -6
Q . If-7
A . --reports w ere.
8
Q . If he sent reports regarding the amount of
9
power used or water flow, or anything for that matter?
10
A . No, I don't believe those would be valuable
11
rel ative to the rep I i cation efforts.
12
Q . But -13
A . It would have been useful information
14
rel ative to understanding what was happening in that
15
fac ility.
16
Q. Did you ever ask JT Vaughn for anything that
17
they received?
18
A. I don't recall.
Q. Power usage reP.orts from Mr.. Fabiani?
19
A. Actually, yeah, I recall at some oint,
20
probably after the test was complete, getting a PDF file 21
with a spreadsheet. I mean I have a vague recollection 22
of this, but subsequent to that, when we met at Jones 23
Q.

Would those have been helpful to you in your

24 DaY..M!:. Fabiani provided us with a series of
25 spreadsheets and data that we actually analyzed.
Page 120
1 received it now, but at that point we had not received

2 it.

3
4
5

Page 119

1
Q . Okay. Have those spreadsheets and data been
2 provided do you know in discovery?
A.

Yes, I believe they have. I should say we

have provided them to Jones Day. What they provide I I
don't know.
Q . Okay. So when Mr. Fabiani met with you, was
it with Jones Day or without Jones Day?
A. With Jones Day.
Q.

A.

Okay. What was discussed at that meeting?
He had, he had indicated that he had a lot of

data and that he would share that data with us. So
initially we were just having small talk, you know. He
kind of-- introduction. We had never really formally
met in a, a less kind of stressful environment. So we
chatted. He kind of gave me a little bit of his
background. I gave him a little bit of my background.
He was familiar with some of my defense backgroun d, and
I was familiar with some of the wo rk that he had done in
Israel.
So we had small talk, and then we had a
discussion about what he had done and the data that he
would provide us, and he gave us a little bit of
information. He gave us some, several spreadsheets, and

24 then subsequently he made a commitment to give us
25 additional data that we, actually I don't know if we've
P age 121

1

A.

Oh, there were the monthly or-- the reports

2 that Mr. Penon had submitted, I don't know if they were
Q.

A.
Q.

So you haven't analyzed that now?
I'm sorry?
You haven't analyzed the additional data that

6 he's given you?

7

A.

8

Q.

I don't know if we've received it.
So you don't recall ever seeing monthly,

9 monthly spreadsheets?
10
A. No. I, I received monthly spreadsheets from
11 Mr. Fabiani when we met at Jones Day, and we analyzed
12 that data. And at some point probably in the first, you
13 know, first part of 2016, maybe after t he test,

3 monthly or quarterly. And from time to time I would get
4 those updates, and we would look at those. That's the
5 ones that I was describing as units were changing and
6 there were some, you know, things that we had to be
7 careful with.
8
Q. So I know I asked you this before, but I need
9 you to refresh my recollection. When is the first time
10 that you saw the test plan for the test being performed
11 by Mr. Penon?
12
A. Probably, you know, it's hard to know which
13 one. I saw a commissioning report. That's what I

14 somewhere thereabouts there were some spreadsheets that 14 reviewed along with the, all of the information t hat was
15 were in PDF form that were shared with us.
15 available at that point in June of 2015. The test p lan,
16
Q. And that meeting was in 2016 after the test
16 kind of the precursor to that, I think it was kind of
17 was -17 incorporated in it, but it wasn't exactly the same.
18
A. Completed, y eah. I think it was in March. I
18 These things, the reports kind of changed over time.
19 would have to look back to see when I flew down to

19

Q.

Okay.

20 Miami.
21
Q . So you never received monthly spreadsheets -22
A. Before.
Q . -· before that f rom anyone?
23

20

A.

So I don 't really know exactly when I saw the

24
25

A.

Not that I'm aware of.

Q.

Did you receive --
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1 been down there?

1

a.

2
A. I think he had when they were setting up t he
3 plant, yes.
Q. Did you ask him about his trip down there or
4
5 how things were set up?

2

A.

6

Page 127

He sent. no, he sent an e-mail -Yeah.

3
a. --to Dr. Rossi, July 13, 2015, at 9:10a.m.?
4
A. Yes.
5
a. Two minutes later at 9:12a.m. on July 13,
6 2015, he sent you an e-mail saying, "All right. He'll
A. Yes.
7 start getting worked up now. Should be a fun trip."
Q. And you still d idn't know the configuration?
8
A. Uh-huh.
A. No.
9
a. Did, did he tell you beforehand that he would
Q. Did he ever try to come back down -10 get worked up and oppose you coming?
A. I am not-11
A. I think everybody thought that me, being an
Q . -- to your knowledge?
12 engineer, coming down to inspect the plant was going to
A. -- aware. I am not aware.
Q . So why would Dr. Rossi -- or why would he say 13 cause Mr. Rossi some concern.
14
a. T. Barker Dameron is an engineer, isn't he?
he'll start getting worked up now?
15
A. He is.
MR. LOMAX: Object-16
a. He was never refused access, was he?
Q. You said you, you said you took that to mean
17
A. I am not aware.
that he didn't want you coming down?
18
a. T. Barker Dameron worked with Dr. Rossi for
A. Yes.
19 some time?
Q . Well, so you knew that before -20
A. Uh-huh.
A. No, no, no. He sent -21
Q. --he even asked?
a. Are you aware of any problems with that?
22
A. No, I'm not aware.
A. I believe he sent this e-mail -Q . Two minutes after the original e-mail.
23
a. Okay. Any reason to believe that Dr. Rossi

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
A. --after, he sent that e-mail to me saying,
25 well, he's going to start getting worked up now.

24 knew anything about you, Joe Murray?
25
A. I don't know. I, I believe that at some

Page 128

Page 129

1 point Tom Darden indicated that he was hiring an
1
2 engineering team and that they were bringing, ramping up 2
3 Industrial Heat. I don't know if they shared that
3
4 information with Mr. Rossi though.
4
Q. Okay. Well, it certainly appears that JT
5
6 Vaughn knew that Dr. Rossi would get upset by that

7 suggestion.
8
A. Of bringing somebody new in the plant?
Q. Yeah.
9
10
A. It appears that way, yes.
11
a. And Dr. Rossi didn't know you from Adam at
12 that point in time. And specifically at that point in
13 time isn't it true that you weren't even an employee of
14 Industrial Heat?
15
A. No. I was-16
a. You were a consultant?
17
A. --working as a consultant, that's correct.
Q. Okay. So at that point in time y·ou knew as
18
19 of itwo minutes after they sent that e-mail, before
20 Dr. Rossi ever responded, that it was going to be a
21 problematic situation?
22
A. According to what JT sent me, yes.
23
a. That was the intent of this original e-mail,
24 wasn't it?
25
MR. LOMAX: Objection to the --

CaseWorks, Inc.

5

Q.

To create a problem?
MR. LOMAX: Objection to--

A.

Absolutely not.
MR. LOMAX: Excuse me_ Objection to the form

of the question.

6
7
8

MR. ANNESSER: What's the objection?
MR. LOMAX: You asked him was the intent of
the e-mail to --

9
MR. ANNESSER: If he knows.
Q. Go ahead , sir.
10
11
A. Absolutely not. The intent was for me to go
12 down to the plant, inspect the pla nt, figure out what
13 was going on, and then try to understand the, the
14 content of the reports.
15

Q.

Now, it says, "I have booked a fl ight down

16 Tuesday afternoon"
17

A.

18

Q.

19
20
21
22
23
24
25

Uh-huh.
So you booked the flight. You, you guys

booked your flight before even telling Dr. Rossi, hey,
we'd like to bring Joe Murray down?
A. Yeah. I think, I think that the, the
Industrial Heat people booked the flight, yes.
Q.

Okay. To your knowledge, did anyone call and

say, hey, Andrea, we got this new guy, he's great, Joe
Murray, he's on board, he's our VP of Engineering, we'd
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1 like to bring him down, prior to this e-mail?
2
A. I have no idea.

2

3
a. Okay. How did Dr. Rossi respond to this
4 e-mail Mr. Vaughn's original e-mail?
5
A . The triP. was canceled. I was not going to be
6 allowed into the facility.
7
Q. How d id Dr. Rossi respond?
8
A. I, I don't recall.
9
Q. Do you know if it was canceled because of
10 Dr. Rossi?
11
A. It was canceled because I was not going to be
12 allowed into the facility.
13
Q. By who?
14
A. By Mr. Rossi.
Did you ever speak with Mr. Rossi about that?
15
Q
16
A. I did not.
17
Q. Did you ever reach out to him at any point
18 before or after that and say -- you know, by, by mid
19 July when that e-mail was sent, you h ad been working
20 May, June, so two and a half months w ith Industrial
21 Heat?
22
A. Uh-huh.
23
a. As the head of engineering? Or, I'm sorry,

24 the Vice President of Engineering?
25
A. Uh-huh.

Page 131

a.

And you never reached out to Dr. Rossi and
said, hey, nice to meet you, I'm really interested in

3 your work, we should talk?
A. No.
5
a. Is there a reason?

4
6

A.

There was no contact. I wasn't provided

7 information. I, I think at some point I said, hey,
8 should I send an e-mail, but.
9
10
11

a.

a.

Who did you ask that to?

12

A.

I think John Mazzarino, Tom Darden, and JT

A.

And what did they say?
As far as I know, I never did send an e-mail.

13 Vaughn. I think. Is my recollection.
14
a. Are you aware that Mr. T. Barker Dameron had
15 been instructed not to confer with Dr. Rossi?
16

A.

No, I was unaware of that.

17
a. Were you ever given that instruction?
18
A. Not that I'm aware of.
19
a. Okay. So you were never told not to contact
20 Dr. Rossi?
21

A.

Uh-huh.

22

a.
A.

You just elected never to talk with him?
No. We were working on multiple diffe rent

23

24 initias at the same time. And so I was instructed to
25 analyze all the data we have; if we have the
Page 132

1 opportunity, go down, look at the plant, try to figure
2 out what's going on, and move forward. The instruction

3
4
5
6
7
8

was if there is even one percent or a half a percent
chance that this works, we want to know so we can move
forward.
Q. Well, I absolutely understand you want to do

Page 133

1

A.

Not that I'm aware of, not until 2016.

2

Q.

Now, after that you said- how long after

3 that e-mail was sent did you meet with Mr. West?
4
A. I think in August is my recollection.
5
Q. So a month or so after?

16
17 that you've never met would dislike you so much to say,
18 no, you can't come?

6
A. Yeah. Two to four weeks later, yes.
Q. Okay. Was. was that meeting because an
7
8 attorney told you -9
A. No.
10
Q. -- to have that meeting by any means?
11
A. I was trying to, you know, as part of the
12 effort of all of these different activities and hiring
13 people and getting the facility organized, I was trying
14 to get a handle on all the different projects. And, and
15 it was suggested, hey, Barry's down there working, talk
16 to Barry and get, get whatever information you can from
17 Barry. And so T. Barker and I -- Barry was back on one
18 of his leave. And T. Barker and I went and had lunch

19

A.

19 with him down at the beach.

20

Q.

your, your investigation. So after Dr. Rossi originally
said no to you coming to the plant, did you follow up at

9 all? Did you say, hey, why don't I, you know, why don't
10 I g ive him a call?
11
12

Q.

A.

No.
Youdon't --

13

A.

I was never introduced to him.

14

Q.

Okay. Is there a reason? I mean--

15

A.
0.

Not t hat I'm aware of.
Do you know of any reason why this Dr. Rossi

Not that I'm aware of.

That didn't bother you at all?
21
A. We had numerous things moving at the same
22 time, lots of different activities. So it was just one

20
Q. So that wasn't, that meeting wasn't in
21 preparation for litigation, was it?
22
A. Not that I'm aware of.

23 of the things.

23
Q. I'm going to show you, sir, a document which
24 we'll mark as Exhibit 6.

24
Q. Do you know of any attempts whatsoever after
25 that to have you come down?
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1 situation.
Q. Did, did you ask him about the facts or
2
3 circumstances around that threat?
A. Not really.
4
5
Q. Problem I've got is we did speak with
6 Mr. West. And as far as his relationship with
7 Mr. Fabiani, it was all flowers and sunshine. So what
8 I'm trying to understand is why this would appear in
9 your report if Mr. West didn't indicate that to us.
10
A. I just documented what he said.
Q . So you have no independent knowledge of that?
11
12
A. No.
13
Q. And you have -14
A. Only what he said.
15
Q. --none of the facts or circumstances behind
16 that?
17
A. No.
Q. So based on your understanding, do you have
18
19 amy reason to believe that Mr. Fabiani and Dr. Rossi
20 were colluding to skew the results of this test?
21
A. No.
Q . What about Dr. Rossi and Mr. Barry West?
22
23
A. Not as far as I'm aware.
Q . Now, sir, you started drafting a report to
24
25 urndermine the testing protocol used by Dr. Penon, did

1 you not?
2
A. I never prepared any report to undermine
3 anything. I prepared a report on a review of the
4 documents that I was provided.
5
(Whereupon, Exhibit 7 was marked for
6
identification.)
7
Q. I show you, sir, a document marked as Exhibit
8 Number 7. Have you seen this document before, sir?
A. Not in this form. It looks, it looks
9
10 familiar, but it doesn't seem like it's complete.
11
Q. Did you prepare this document, sir?
12
A. It appears to be part of a document that I
13 prepared.
14
Q. Well, it says that it's an appendix. Is
15 there a larger document?
A. Well, th is was after the test, so I would
16
17 imagine that there is more to this document, yes.
18
Q. Do you know why it hasn 't been produced?
19
A. I have rno idea.
Q . Who asked you to prepare this document?
20
21
A. After the visit on the 20 -- I'm sorry, on
22 the 16th and 17th, Mr. Chris Pace of Jones Day asked
23 me-Q . 16th and 17th of?
24
25
A. I'm sorry. Of February of 2016.

Page 144
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1
2
3
4

5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Thank you.
A. I have to be careful.
MR. LOMAX: I'm going to instruct you not to
divulge conversations you had with counsel.
THE WITNESS: Okay.
A. I was instructed to write down all of my
notes and information about what I had observed.
Q. Who instructed you?

1
Q . Is it your understanding it would be used for
2 litigation?
3
A. Probably. If the litigation were to, to
4 happen.
Q
5
Does any of this form the basis of your
6 opinions in this case?
7
A. Yes. Th ese were my observat ions from what I
8 had seen on those days.
Q . And do you reference these documents, or did
A. Counsel.
9
10 you refer to them in preparing your expert disclosure?
Q . Counsel for Industrial Heat?
A. Yes.
11
A. I don't b elieve I did at all.
Q . I'm sorry. You were instructed to write down
12
Q. So you did this great body of work and never
13 referenced it?
your notes and everything that you h ad observed?
14
A. No, I don't think I did at all. In fact, I
A. Yes.
Q . Is there a more complete report other than
15 think this is the first time I've looked at it in at
this?
16 least 10 or 11 months.
Q. Okay. Looking at -- I'm sorry. For the
A. I believe that, you know, b ased on what's in 17
18
record,
this is a document marked or bates stamped
here, there's lots of redactions and at least the front
matter is removed. I'm still going through it, but
19 IH00120031 . If you look at Page 4 of 39 of this
yeah, there's a lot of redaction.
20 document.
Q. Do you know why it would be redacted?
21
A. Oh, same one 4?
Q. Yes, sir.
MR. LOMAX: Objection to the form of the
22
question.
23
A. Uh-huh.
Q. On the first paragraph, second sentence in
A. Because I prepared it for Industrial Heat's
24
attorneys.
25 you say, "As far as we can tell, none of the sensor data
Q.

CaseWorks, Inc.

www.caseworksonline.com

800.955.0541

Case 1:16-cv-21199-CMA Document 256-6 Entered on FLSD Docket 04/12/2017 Page 12 of
26
02/17/2017 Joseph Alan Murray

Page 146

Page 147

1 were logged digitally to an archive as required in the
2 FPTP."

1

A.

Yes.

2

Q.

What about the input power? Is that logged

3
4

3 digitally?

A.
Q.

Figure A2.
I believe it refers to temperature and volume

5 flow rate of the return condensate and measurements of

6 the input powder.
7
THE VIDEOGRAPHER: Six minutes.
8
Q. Do you see that sentence, sir?
9

A.
Q.

Okay. What is the FPTP?

11
12

A.
Q.

It's the Fabio Penon test plan.
Okay. Do you know, sitting here today,

Q.

That was logged to the power anal zer. So -So that was logged?

6

A.

Yeah. It was not clear who logged it because

A.

7 the data between Mr. Penon and Mr. Fabiani are virtualli)
8 identical. So it was not clear who was logging it or

Yes.

10

4
5

9 how it was being logged since Mr. Fabiani was not there
10 continuously how it was turned over. There the re's a
11

limit to how long you can log. Who was doing that, who

13 whether any of the sensor data was logged digitally?

12 was resetting it, who was collecting that data was not
13 clear.

14

14

A.

The test, the data that I was talking about

Okay. Now, looking just below that,

Q.

15 here was the volume flow meter on the volume condensate 15 Number 2, it says, "Temperature and pressure were
16 return line and the pressure transducer. As far as I'm
16 measured. Note that the temperature data logger and
17 aware, the information in the report was not logged

17 sensor had expired calibrations."

18 digitally. I know that the flow meter was not logged
19 digitally because Mr. Penon and Mr. Rossi, as we did the

18

A.

Uh-huh.

19

Q.

When did they expire?

20 exit interview that day, indicated that they had never

20
A. They expired I believe, I would have to look
21 back at the pictures, but they expired in January ·or

21 hooked up that interface.
22
Q . Does it have an interface that could read
23 digitally?
24
25

A.
Q.

22 February of 2016.
23
Q . So it was expired by less than a month?

Yes.
Okay. That particular flow meter?

24
25

A.
Q.

About a month, yeah.
How long are those calibrations good for?

Page 148

1
2

A.
Q.

One year.
Okay. So if it was a year-long test, by the

3 time it's hooked up on the plant, that's to be expected,
4 isn't it?

5
6
7

Q.

8

Q.

A.
A.

Page 149

1 would remove the one, have it calibrated while the other
2 one is operational, put that first one back in, remove

3 t he second one and have it calibrated and then p lace it
4 back in the system. It's a standard technique for, for

No, it's not.
How do you --

5 systems, high availability systems.

When-How do you do a 400-day test with an

7 test plan generally?
8
A. Typically, it would be set forth in a test

6

9 instrument that is calibrated every year without it
10 expiring unless you swap it out, send it off somewhere
11 for new calibration?

Q.

Okay. And that would be set forth in the

9 plan.
10

Q

Okay.

11

A.

And procedure. Actually, in the system

12
A . So when you design a plant like this, there
13 are really two things you do. For example, on a
14 temperature sensor you would put dual redundant

12 design.

17 the sensor into it, and you log both sensors. And then
18 when it's coming to an intermediate point in the test,

17
18

Q.
A.

-- in the middle of the test?
Yeah.

a.

Okay. Now, you say, "Also, the volume flow

13

Q.

And in fact, that was one of your complaints

14 of Dr. Mizuno's work, was that he changed out some of
15 temperature sensors in a, a bung. There would be a bung 15 the equipment -16 hole in the pipe. You would screw it in. You would put
A. Absolutely.
16

19 you can remove one of the sensors while the other

19

20 continues to log and you can take that sensor, have it
21 recalibrated and its logger recalibrated, and then you
22 put that system, you put that back in while both are

20 rate sensor was operated below the minimum opera tional
21 threshold of the device throughout the entire test
22 period."

23 still--

23

24

24
25 will come back to it. I promise.

25

(Conference call interruption.)
A. So you would, you would install dual. You
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1
2

A.
0.

I have no idea w hat it was.
Or for --

1

3

A.

It was not on the facility. It was not at

3 the Omega steam pressure measurement.
4
0. Yeah.

0.
A.
0.

Or for testing?
I have no idea what their plan was.
Do you know if that equipment was ever

5

A.

I'm sorry, steam temperature measurement.

6 And then we look for the Keller LIEO 1 steam pressure.
7
0 . Where do you see the Keller LEO 1?
8
A . In the pla nt start-up.

8 certified?
9
10

I'm sorry. Actually down below it is. If

2 you look at the, the TU-T-NTP-U-72, t hat is over here on

4 the facility.
5
6
7

A.

What equipment?
Q . The equipment used for this test , any of it.

9
10

A.

11
A. You know what , this week there were a bunch
12 of documents that came through, but they were all, some

0 . Okay.
A . That's the pressure sensor that Mr. Penon

11 indicated was used for making pressure measurements.
0 . I'm sorry.
12

13 of t hem were in Italian, so I didn't have a chance to

13

14 review them.

14 here, so.
15
MR. LOMAX: It's probably better if you

15
16

Q.

A.

Okay.
But just to co ntinue here. If we look at

16

A.

I'm sorry. Yeah, we're crossing documents

reference the page.
A . I'm sorry. Let me reference the page. So on

17 this, the other sensors that are reported here in the

17

18 plant start-up are still different than the sensors that
19 are shown here in this list. So we have a HT --

18 IH00011 098, the digital, the third bullet down is

20 HSTC-TT-TI-245. That's there. Okay. That's a digital

20
21

21 thermometer.
Q . Okay.
22
23

A.

22
From Omega. And we have a TC-T-NPT-U-72-SMP, 23

24 which is the sensor, which is not identified here.
25

Q.

19 digital manometer Keller--

24

I believe it is.

25

0 . Okay.
A . -- Type LEO 1 with a certificate. And the
issue date, interesting enough, a full month after the
test started they added on another sensor, which is
fine. There's a redundancy there. So to your point,
that's a good thing. The only problem is that it's n ot

Page 192

1 appropr iate for this application.
Q . The, the second one?
2
3

A.

Page 193

1

The digital manometer, that's correct.
Okay. But the first one was?

4
Q.
5
A. Yeah. We don't know where the -- this is t he
6 device that Dr. Penon indicated was used to capture t he

7 pressure data for the system. So I'm not saying that he
8 was lying or misleading me or anything else. I'm just
9 saying that these sensors were not appropriately
10 selected. They were not appropriately s ized, that
11 collectively some of these sensors were not
12 appropriately selected or sized for this system.
Q . Sir, and I understand that you take issue
13

2
3

0.
A.

We can agree on something.
That's, that' s for sure.

0

Fault everybody. All right. Do you feel
4 that Mr. Penon has hidden any information from you ?
6

A.
0.

7
8

A.

Okay. Do you-I think he's been quite transparent.

Q

Do you feel Mr. Fabiani has hidden any

5

No.

9 information from you?
10
11

A.
Q.

Yes, I do.
What information?

12

A.

Well, he committed to providing us data that

13 he said he had encrypted and stored on a server in

14 with the test plan in this case.
15
A. Yes.
16
Q. I understand that and it certain ly could have

14 Russia, and he committed to providing us with a final
15 report. And so I feel that he was not being transparent

17 been more robust, but this was no secret. This is
18 information that --

17
18

16 with us in providing us the information in a timely way.
Q.
A.

19

A.

Absolutely.

19 saw--

20
21
22

Q.

-- Industrial Heat had?

A.

Abso lutely .
Okay.

20
21
22

Q.

23
A . I, I fau lt everybody. I t h ink it was poor
23
24 engineering and jus t overall an inappropriate way to do 24
25 it.

CaseWorks, Inc.

25

A.

Has he provided those now?
I don't know. I I'm, really I'm not --I
MR. LOMAX: Objection to-I'm not sure what they provided.

MR. LOMAX: --to the extent it. gets in to
communications with counsel.
Q

You have never seen them?

A.

I have seen -- I have not reviewed the
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1 detailed data. I have seen a couple of files. I
2 haven't reviewed them, but I have never seen a final

3 reP.ort by Mr. Fabiani.

Page 195

1
2

A.

a.

Yeah.
It may not be fast, but it's --

3

A.

Yeah.

4

a.

Was he engaged to do a final report?

4

a.

--going to come.

5

A

Yes. And he said he was producing a final

5
A. Sometimes they're fast, yeah. And I often
6 work for other c ompanies, and most of t he time t he, the
7 payment ter ms are paid when paid or paid within a
8 certain number o f days when pai d .

6 reP.ort. He had it almost complete. He was doing a
7 final few things and he was going to provide that to us
8 in about March of 2016. I gotta get my years right.

a.

a.

In the work that you do, sir, when the new
10 client comes in, do you tell them how much the project

10 a client that you did work for and then they didn't pay

11 is going to cost?
12
A. Uh-huh.

11 you?
A.
12

9

13

a.

Do they pay you something before you begin

14 work?
15
A . No.
16
17

a.
A.

They don't?
No.

18

a.

It's a bill as you go?

9

Okay. Ha ve you ever worked for a customer or

Yes.

13

a.

Okay. Did you continue doing work for them?

14

A.

In some cases, yes.

15
16

a.

17

a.

And others no, right?
In ot hers no, yes.
Okay. A nd that's because they hadn't paid

A.

18 you?
A.
19

Yeah. It depends o n the circ umstances. It
A . Most of the work that I do is w ith Department
of
Defense,
and
they
have
very
rigorous
account
ing
and
20
20 depends on wh o it is and w hat the c irc umstances are
21 payments terms .
21 relative to the u ltimate customer.
22
Okay.
22
a . You can understand why somebody wouldn't want
23
A . In almost ev ery, in almost every aspect.
23 to do more work for you if you hadn't paid, right?
19

a.

a.

24
And you're pretty secure you're going to get
25 paid. It's the government, right?

24

A.

I would think that would be reas onable.

25

a.

Now, Mr. Penon, you, you sent him a series of

Page 196

1 questions I guess or issues with the test data that you
2 observed; is that correct?
3
4

A

a

Page 197

1 step back from where we've been at for a minute.
2
A . Okay.

3

Yes.
How did he respond to you?

5
A My recollection is that I sent t hat data to
6 him before the f inal report was issue d. A nd he did, I

Q.

In the beginning of this deposition you

4 mentioned two publications that were part of your
5 masters program?
6

A.

Yes.

7 don't believe he responded to my q uestions, but then he
8 iss ued the final report just some days later. May be, I

7

Q.

But you don't recall the names of those right

9 don't know, maybe it was a week or two later. I don't

9
10

8 now?
A.

10 rec all exact dates.
Do you recall him telling anyone at
11
12 Industrial Heat or yourself that he has been available

No, I don' t.
Okay. Have you published anything else
11 within the last 15 years?
12
A. Yes. There were publications associated w ith

13 to Industrial Heat and the Leonardo Corporation to

13 my PhD researc h. I have presented data w hic h was

14 answer questions throughout the course of the test and

14 ultimately published to mult iple NOlA, National Defense

15 at the end of the validation; in fact, he answered your
16 questions and that the final report had concluded his

15 Industry Association, conferences and proceedings on --

a.

17 work?
18
MR. LOMAX: Objection to the form of the
19

question.

20
A . It sounds fa miliar, yes.
21
Okay. Do you know if he was engaged or
22 offered more money to answer additional questions that

a.

23 you had?
24
A . I have no idea.
25
Okay. Sir, I'm going to kind of jump a big

a.

CaseWorks, Inc.

a.

16 slow down?
17
a. I'm sorry. You presented data to them, or
18 you formed a publication? I -19

A.

I --

20

a.

What I'm looking for is any document that's

21 going to list you as the author.
A. So I, I was requested to present to a
22
23 conference proceeding, and then subsequent ly t hey
24 produced those. So t hey were NOlA presentations and
25 numerous technical reports and final reports for
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1 before I saw the final report after the information came

2

2 here.
3

Q.

Page 215

1 were at the airport.
Q.

You formed an opinion right there on the

3 spot?

Now, the reports you, you referred to

4 Exhibit-

4

5

A.

5 flow meter itself. And so we took pictures of the flow

6

Q.

-- Number 8?

6 meter and its certification label.

7

A.

Yes.

7

Q.

Sure.

8

Q.

Those reports had been provided to Industrial

8

A.

And when we went to the airport, I looked it

Ex hibit --

9 Heat before. He was just sending them to you again?

A.

Yeah. I looked, I, I was surprised by the

9 up and I downloaded the, the data sheet from the

10

A.

May, m ay very well have been.

10 manufacturer. And I looked at it, and it sure enough

11

Q.

Okay. Did you ever see them before that

11 said that the minimum flow rate was 1.6 meters cubed per

I don't know which of these. I've certainly

13 know, all these measurements are below the minimum

12 hour. And I was, did the math, and I was like, you

12 time?
13

A.

14 seen parts of these. Yeah, I don't know if I've seen

14 operating flow rate of the meter. So I was concerned at

15 them all. I may have seen them all. I may have only

15 that point and saying this is a problem.

16 seen a subset of them.

16

17

Q.

A.

Well, there's a difference between being

17 concerned and forming an opinion that the entire test

The e-mail from Fabio Penon was

19

18 was?
19

Q.

And I'm sorry, sir. The date of that e-mail

18 was bogus. Would you agree?
A.

Yeah, I didn't say the entire test was bogus.

20 February 23rd.

20 I was specifically talking about the, the, the validity

21

21

Q.

When did you formulate an opinion as to the

of the flow meter.

22 accuracy of the Penon reports?

22

Q.

Do you believe the entire test was bogus?

23

23

A.

How do you mean-- what does bogus mean?

24

Q.

I don't know. Did you think the whole thing

A.

I formulated an opinion about the accuracy of

24 the flow meter on the 16th or, I'm sorry, not the 16th.

25 The 17th of February, the second day of testing when we 25 was either fraudulent or so poorly done that it couldn't
Page 216

1 possibly give an accurate result?
2

A.

P age 217

1 operate it outside of a valid regime, right. If you're

I think that the, the test, inclusive of

2 operating outside of the defined operating parameters,

3 Industrial Heat and Leonardo Corporation, was so poorly

3 then we just wanted to find out what would be happening.

4 designed that you couldn't get an accurate result from

4 Why would, why did we see the corrosion line inside the

5 it, yes.

5 f low meter? Why did these things exist? I'm trying to

6

Q.

Okay. Did you blame that on one side or

7 another?
8

A.

6 understand what the test was telling us.
7

At that time I was probably frustrated and

Q.

Okay. And we'll get into that in a little

8 bit more detail, but at that time you had already

9 concerned about Leonardo Corporation's position. I was

9 determined that the report was, Penon's report was

10 very frustrated that we couldn't see the full system

10 completely bogus?

11 when I was at the factory, but as I went t hrough t his, I

11

A.

At which, which time?

12 feel like all parties are complicit in this mess. And

12

Q.

March 29, 2016, prior to undertaking the

13 I've said that, too.

13 water flow meter analysis?

14

Q.

Because of the test plan?

14

15

A.

Because of the overall construction of the

15 strong reservations about the val idity of the flow meter

16 system and how it was put together and how it was

A.

Yeah. I, well, I had res, I would say I had

16 data.

17 instrumented and how it was operated, and the lack of my 17

Q.

In fact, you called it bogus?

18 ability to actually get in there and see things.

A.

Yeah, possibly.

19

Q.

Okay. Now, so as of March 2016 you had not

18

(Whereupon, Exhibit 9 was marked for

19

20 done the water flow analysis yet to see if there would

20

21 act ually be a higher error rate with a decreased water

Q . You did. I'm going to show you a document
21
22 we'll mark as Exhibit 9, bates stamped IH00087309. You

22 flow?
23

A.

Well, we did not do flow analysis to

identification.)

23 know what, this appears to be different than the one

24 determine a higher error rate or not. What we did was

24 that I've got here. Hold on. Let me take that back.

25 we looked at the flow meter from what happens when you

25
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Oh, I'm sorry.
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1 the data that was provided under subpoena.
2

So all of the input was done by Industrial

Q.

Page 251

1 basis and made, to make sure th at we were comparing
2 apples to apples. And then we plotted the data and took

3 Heat employees?

3 the differences between the various data sets and

4

A.

Yes.

4 checked the integrity between Penon and Fabiani's data

5

Q.

So you've got both of those in, and how did

5 and then checked the comparisons against Florida Power

6 you compare them using these programs? Was there a

6 and Light.

7 complex analysis, or was it just plotting these out into

7

8 a graph?

8 Exhibit 11, which you should have in front of you.

9

A.

So first, well, there was also a third piece

9

Q.

A.

Okay. So let's look at Exhibit A of
Okay.

10 of data. That was the data provided by Fabio Pen on. He 10

Q.

Is that, sir, the comparison that you did?

11 provided that, that data in, again in March/April time

11

A.

This is part of the comparison, yes.

12 frame he gave us files. I kind of described that

12

Q.

Okay. I only see two lines here, one green

13 earlier.

13 and one red.

14

Q.

Mr. Penon did?

14

A.

Underneath it you can see a few points where

15

A.

I'm sorry. Fulvia Fabiani provided us files .

15 Mr. Fabiani -- I'm sorry. We gotta look at the colors

16 And so we, we looked at that, that data. Fulv ia

16 here. It's hard to see at this scale. Mr. Fabiani's

17 Fabiani's data actually had two measurements for each

17 data diverges f rom Mr. Penon's data. You can see right

18 day. He had a measurement at, I bel ieve the numbers

18 about here, and you can see dow n here. So there were

19 were 10:30 a.m . and 10:30 p.m . Mr. Penon's data -- I

19 very little divergence between Mr. Fabiani and

20 have to be careful, make sure these names are right --

20 Mr. Penon's data. In fact I would, I would argue they

21 Mr. Penon's data was actually only once per day. It was

21 were the same exact data.

22 at I believe 10:30 p.m. each day. And the data from

22

Q.

Okay. The same exact?

23 Florida Power and Light was each day at midnight.

23

A.

Exce t for these point s where they diver e.

24

24 Because Mr. Fabiani's data as I said had two data

So w hat we did is we went back and we

25 cross-referenced it and made comparison s on a daily

25 points per day where Mr. Penon's data only had one.

Page 252

Page 253

1

Q.

Okay.

1 lights and the fan in the bathroom. There were a few

2

A.

And so they --

2 air conditioners around there. There was an office in

3

a.

So that would be consistent with the data

3 the front that I imagine would have heat and air

4 ROints or the data being measured being accurate,

4 conditioning. So you would expect that Florida Power

5 correct?

5 and Light numbers would be higher than t he numbers that
6 Mr. Penon and Mr. Fabiani measured. That would be a
7 reasonable expect ation.

6
A . It would certai I be consistent with the
7 data being measured coming from the same device.
8

Q.

Any reason to believe that either one of them

9 have manipulated the results?

8

Q.

Florida Power and Light's measurements, how

9 were those taken?

A.
Q.

No.
Okay. So the green line is FP&L ?

12

A.

Yes.

12

Q.

What type of smart meter?

13

Q.

All right.

13

A.

The smarrt meter that's approved by the State

14

A.

Florida Power and Light, yes.

14 of Florida.

15

Q.

And for the vast majority of this, the green

15

10
11

10
11

A.

They were taken with a smart meter located on

the, on the building.

Q.

You know it's approved by the State of

16 line is higher than the red line?

16 Florida?

17

That's correct.

17

A.

So the amount of power supplied by FP&L

18

Q.

Yes.
How?

19 substantially exceeds the amount of power that was

19

A.

I looked at the Florida Public Works

20 recorded going into this device?

20 Commission website to find out if these things were

18

21

A.
Q.

21

approved and how they were approved. And they indicate

22

A.
Q.

Yes, yeah.
Is that odd to you?

22 that for investor-owned utilities, that they have

23

A.

No. You would imagine that a facility like

23 approval and then they give you a link to Flor ida Power

24 this, the actual reactor system would absorb some power, 24 and Light, and in Florida Power and Light's data they
25 but you would imagine that there are also some, some

CaseWorks, Inc.
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2
3
4
5
6
7
8

Q.

Four years?

A.

I have, still have no idea.

Q.

Okay. So you, you have absolutely no

8

Q.

When was the FP&L device last calibrated?

A.

I have no idea.

Q

Do you know if it's been three years?

A.

No idea.

9 information with respect to whether their data is

10
11
12
13
14
15
16
17

18
19
20
21
22
23
24
25

accurate or not?

A.

What I know is t hat they provided it under

subpoena. They may or may not be a ccurate.

0.

Okay. So you don't have any reason to

believe that we should rely on those results as opposed
to the results of Mr. Penon or Mr. Fabiani; is that
correct?
A.

I disagree with that. I I would say that we

17

18
would it be this way. And so my view is that if, if a
19
company like Florida Power and Light provides data under 20
subpqena,,there would be an exJ)ectation that the would
21
provide, would provide proper and accurate data, and
22
it's a reasonable way to check the facility. We did
23
this, I did this kind of anticipating that Florida Power
24
and Light would always be higher than the measurements 25
Page 256

9
10
11
12
13
14
15
16

Q.

When was that?

I have no information other than the data

Light.

0.

Okay. So you have no reason to believe that

that information is more accurate than the measurements
taken by Penon and/or Fabiani, correct?
A.

No other than the fact that it's a Florida

utility, and they are regulated. I would think that --

0.

Do regulated Florida utilities ever have

Page 257
1 you see that drop. That makes sense. And then sometime

A.

I don't recall. It was earlier in the year.

3 the power goes up.
So all of the trends seem to be consistent

4

5 except for this period of time when, in about from
6 middle of November to the beginning of December where

7 you have a power level absorbed into the building lower
8 than the measured. So that would give ·-to me, there

9 are three potential exJ)Ianations. Number one, Florida

I would say sometime maybe in the May or June time

10 Power and Light could be wrong. Number two the
11 measurements made by Fabiani and Penon could be wrong.

frame.

0.

A.

that was J>rovided in the subJ)oena b Florida Power and

2 in October they brought all of the units back online and

Oh, absolutely. Absolutely. In fact I

3 believe in this facility they actually replaced a smart
4 meter at some point earlier in the year.
5
Q Why do you believe that?
6
A. Because the egistration number of the meter
7 in the subpoenaed data changed.
8

And during that period it, it appears that

11 measurements provided by Mr. Penon and Mr. Fab iani.
12
0. Do you know why that would be?
A. I have no idea.
13
14
0. Do you know if it's accurate? Do you know
15 if erhaps, there is a roblem with the device, the
16 measuring device?

have to at least look at this and understand why why

A.

0.

9 the power usage drops by the FP&L measurements, right?
10
A. The FP&L measurement dro s, yes, below the

1 device malfunctions?

2

Page 255

1 that were made here.
2
0 . Okay. And, and the vast majority of the time
3 here they are?
4
A. Yes.
5
0. With very few exceptions, in fact. And one
6 exception is between November and December 2015?
7
A. Yes.

programs and what the options are for the programs.

12 And number four or-- I'm sorry, number three, the data

Okay. Do you know if it was hooked up

13 could have been mani ulated. On either part, on either
14 party.
15
Q. Do you have any evidence that the data has
16 been manipulated -·

correctly when it was replaced?
A.

I do I do not.

0.

Okay. So what you've got here is just a

comparison side by side of the two number sets. Is

17 there a ;1 i

cientific about that other than too

g

18 at it?

17

A.

18

Q.

No, I don'·t.
-- by either one?

19
A. It's, it's very alarming to see a drop. I
19
20 mean in general when you see this, you see a very, very
20 or Penon.
21 consistent amount of ower bein absorbed b the reactor 21
Q . Okay. So you have no evidence of
A.

Not by Florida Power and Light or by Fabiani

22 system. And when the reactor system has a major drop

22 manipulation. So what are you O[!ining to specifically

23 like here in the let's say between July and August you
24 see a drop off, which I think corresponds to the data
25 that says, hey, we had some, some reactors go offline,

23 here?

CaseWorks, Inc.
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A. Specifically, in this period it was, it was
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1 absorption of P.OWer was accurate and reflected what was
2 happening in the reactors. But if in fact, Florida

1
A. Yeah. I don't know whether or not any of
2 these lines were measuring correctly at that time.

3 Power and Light indicates that their data is valid in
4 the data P.rovided under subpoena then it would be
5 impossible for them to absorb more power than Florida
6 Power and Light provided.
Q. Now, ou kee saying data rovided under
7
8 subpoena, as if that makes it more accurate. It's the
9 measuring equipment that makes it more accurate or not,

3

10 correct?

Sure.
Not whether it was voluntarily provided or
under subpoena?
A. Uh-huh.
a. Correct?
A.
on
is providing data under subpoena, they're going to
probably rovide the best possible data the have. We
also know that Florida Power and Light has hourlY.
20 measurements for this facility, and we have not received
21 that data.
22
a. Okay. But you don't know whether it was
23 measured correctly or not at that point in time. All
~ou can tell based on this is that there is a
25 difference?

Q.

Okay. So what I'm what I'm trying to

4 determine, because you're, you're iving an OP.inion as
5 to this, is I can see this as well as you can. I can
6 see this graph.

7
8

9
10

11

A.

11

12
13
14
15
16
17
18
19

a.

12
13
14
15
16
17
18
19
20

21

22
23
24

25

A.

Right.
I can see the, the lines where they drop
below the Penon number and, which would indicate that if
the FP&L measurements was right, it was su0'1ying less
ower than the power going into the unit. Oka . But
other than that, is there anything scientific that we
had to apply, any methodology to apply to, to create
this gra h?
A. This is ·ust a summary graph. And I think
the 's ig
in this -a. There is. And we'll -A. -Exhibit B.
a. And we'll get to that one.
A. Yeah, so there were a series of analyses that
I com leted. And we looked at the baseline power of the
buildingJ and that gets to, more to the opinion. This
is just the raw data comparison. And if the raw data
showed that there was no Qeriod, then I think we could
have said it's potentially a reasonable expectation.

a.
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1 But this is a problem, and these areas down here are a
2 roblem. What they're indicating is that nothin else
3 in the building is absorbing P.OWer, onl the reactor,
4 and that's simply not realistic.
5
Q. And~ou said there's one of three

1
A. Well, he was only in the facility I believe
2 four times. So I w ould imagine he only collected the
3 d ata. He didn't actually take the measurements. So
4 that's w hy I believe that Fabianii actually collected the
5 data in the logs and provided tlrlat to Mr. Penon.

6 options. Either FP&L is wrong, Penon and Fabiani are

6

7 wrong or there's manipulation on the data?

7

8

8

9

A.

On on the part of some party, yes.
Q. Okay. So basically one or the other is
incorrect, and then the third option is that it was
intentionally incorrect?
A. Right, by s omebody.
Q . By somebody?
A. That's right.
Q . Okay. But you don't know wlhich one is which?

10
11
12
13
14
15
16
A. No.
17
Q. Okay. So your opinion is simply that this is
18 an area of concern where it drops below and the other
19 areas where it drops below slightly are -20
A. In the context of this one plot, yes.
21
Q
Okay. Now, the measurements taken by FP&L

9

15
16
17

18
19
20

21
22

23

23

CaseWorks, Inc.

That's your belief?

A.

It is my belief, yes.

Q . Okay. Do you know what data Mr. Penon
received directly?

10
A. How would Mr. Penon r eceive data directly ?
11
Q. It's called the internet.
12
A . Really? No, I have no idea w hat data.
13 would be interested to see. So he -14
Q. Do you know if he did?

22 were taken at what t ime?

A. Midnight.
24
Q . Midnight. The measurements taken by Engineer
25 Penon were what time?

Q.

24

25

A.
Q.

I do not.
Do you know if he had a computer on site?

A . I believe that there were computers on site
that were c ollecting data from , from the instruments,
yes.
Q. Okay. Do you know if one of those was
Mr. Penon's, or Dr. Penon's I should say?
A . I do not.
Q. Okay. Now, now you said that FP&L's data was
recorded at mid night?
A. Yes.
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Q

2
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How long?

Q.

A. Oh, I don't remember. There were, I don't

Or your baseline power as you defined it.

2 During the month of November to December 2015, what were

3 know. There was quite a bit of time that they provided

3 the temperatures outside?

4 data for.

4

A.

Oh, I don't know. Florida, I'd guess

5

Q.

I don't, I don't have that either.

6

A.
a.

Yeah.

6

Q.

Did you look?

Wouldn't you agree with me that during the

7

A.

Actually, in the simulation data we used the

7

5 probably in the 70s or 80s maybe.

8 summer in Florida power usage is going to be

8 NOAA published average temperatures to figure that out.

9 substantially higher than the winter time?

9

Q.

Simulation data, what simulation data?

10

A.

I'm sorry. That's a different part of

10

A.

Could be, yeah, but that would only make this

11 worse. We try to draw a very conservative estimate. So

11 t he--

12 if m ore and more power was going to rmore and more things 12

Q.

We'll --

13 outside of that, that would only make it worse because

13

A.

--what we'll talk about later.

14 that line would draw up. Because let's say you had an

14

Q.

Okay. We'll get to that, but so you don't

15 air conditioner in the office space up front. If you

15 know what the energy usage would have been at that time

16 were, had the air conditioner running, let's say 12

16 for the building? In any year for that matter?

17 hours a day to keep the office space cool, then that

17

18 would actually increase the amount of power that was

18 average of how much the building absorbed, but what we

19 going to--

19 should say is that anytime that the number is below

20

20 zero, it would indicate that there's an error somewhere

Q.

Well, sir, sir, you've attributed, and I, you

A.

No. What we would do is just to look at the

21 know, for the most part the line of FP&L minus Penon or

21

22 FP&L minus Penon 3-day rolling average is above that

22 data.

23 line with the exception of a few points of your average

23

Q_

Based on your average, but your average --

24 power.

24

A.

No, no, no. Oh, I'm sorry, the 3-day

25

A.

1

a.

Right.

either with Florida Power and Light or with Mr. Penon's

25 average, yes.
Page 280

But your average applies-- I'm sorry_ I'm

e_age 281

1 the building. But what we did was instead of using

2 looking at your baseline--

2 that, because that's really difficult to say because we

3

A.

3 don't know if, what was going on over in JM Products.

4

Q.

--power.

4 What we did is we just looked at the windows outside of

5

A.

So there are, I need to be careful. There

5 those periods of time to establish a very conservative

Yeah.

6 are two things -- it's, it's actually energy per day.

7 There are two things being shown here. There is a line,

6 number and drew that very conservative number on this.
7 And so that's indicative of that number that I just

8 a dotted line shown at zero, right, meaning that

8 described. Does that make sense?

9 anything below zero is, is indicative of the power
11 available from Florida Power and Light, and that's a

9
10
11

12 problem. And why, and as I said, whether it's a problem

12 again.

13 with Florida Power and Light or with Penon's

13

A.

Okay.

14 measurements or something else, we don't know at this

14

a.

The cumulative energy absorption, FP&L minus

15 point.

15 Penon, what does that tell you?

10 absorbed by the reactor being higher than the power

Then the other line is, if you consider that

16

17 the building, which is the explanation in this previous
18 plot, the explanation for the difference between what

16

a.

To be honest, not really.

A.

Okay.

a.

But I, I'm not going to ask you to do it

A.

So what we're doing is for each one of these

17 data points -18
Q . I'm going to back you up for a second. What

19 Penon and Fulvio Fabiani measured and what Florida Power 19 conclusion were you able to draw from -20 and Light said they delivered, that difference would be

20

A.

21 the amount of power used outside of the reactors for

21

a. -- that graph?

22 whatever purpose.
Q _ Okay.
23

22

A.

24

24 cumulative energy is actually decreasing in that period

A.

--this was included in here. The, the only

23 area of concern is actually right here where the

Office, whatever. So that difference right

25 there is reflective of t he nominal power absorbed in, in

CaseWorks, Inc.

Again --

25 of time. So there's a slight decrease in the cumulative

V>NVW.caseworksonline.com

800.955.0541

Case 1:16-cv-21199-CMA Document 256-6 Entered on FLSD Docket 04/12/2017 Page 20 of
26
02/17/2017 Joseph Alan Murray

Pages 282 ..285
Page 282

Page 283

energy when you compare Florida Power and Light to

2 Penon, which indicates that one of those measurements is
3 clearly in error because you can't give energy back.
4
But you don't know which one?
Q
5

A.

No, we don't.

6
Q. So what does this, what does this tell you
7 other than there's an error in one of the measurements?
8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A.

What this tells us is anywhere that the value

A.

I would agree with that, yes.

2
Q. Okay. But you don't know which one?
3
A. No, not at this point.
4
Q. And the investigation you've done doesn't
5 tell you whether it was Penon's or FP&L's or Fabiani's?
6

A.

Penon, FPL --yes.

7

Q.

Okay. How did you decide on what data to

8 review?

9
A. In what context? What are you -where the measurements are correct. If the measurements 10
Q. In, in doing this analysis.
11
are incorrect, then that may be described by an error in
A. Oh, in this?
the data.
12
Q. Yes.
Q. Okay. So it says that there is an error in
13
A. I took the, the data from t he final report.
14 I took the data that Fulvio Fabiani had provided us, and
the data, whether manipulated or-15 t hen I took the data from the, the Florida Power and
(Conference call interruption.)
Q. So sir, that just tells you that there's an
16 Light subpoena. That data were the only sources that I

is below zero is a, is an impossibility in the case

error, there's an error or inaccuracy in one of the data

17 was aware of for power absorption data.

sets, correct?

18
19
20
21
22
23
24
25

A.

Yes.

Q.

Okay.

A.

I think that's fair to say, yes.

Q.

So you've got two data sets that report one

thing consistently, fairly equivalent to each other, and
one data set that is different. And of those three data
sets, at least one of them is incorrect?

Q.

Okay. Who provided you that data?

A.

These three sources of data? Well, I

received a copy of the final report from I, I believe I
may have even been on the distribution from Mr. Penon.
The data from Fulvio Fabiani was what he provided when
he met w ith us in Jones Day office. And the Florida
Power and Light data was provided to me by counsel.
Q.

So ultimately based on the graphs that you

A.

That just said if we, if we had a

Page 284
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1 did here, you came to the conclusion that the results

1

2 were at odds with the amount of power reported between
3 the three measuring entities, we'll call them?
4
A. Yes.

3 into the building for other purposes besides the
4 reactor, that, in fact, there were many more days where

5

Q.

6
7
8
9
10
11

odds?

12
13
14
15
16
17
18
19
20
21
22
23

same one.

24
25

But you make no opinion as to why they're at

A.

Not at this point.

Q.

Okay. Your next opinion stated, sir, is

that, "Mr. Murray compared these numbers to the actual
power provided by FP&L to the Doral location and found
numerous inaccuracies" -- I'm sorry. That's part of the
A.

Which, which, what's the--

Q.

Okay.

A.
Q.

-- document number on that one?
That is 11.

A.

Oh, it's this one. I'm sorry.

Q.

Yes, your report. I'm sorry. T he second

2

conservative estimate for the, the amount of absorption

5 the measurements were below, but again it's the same

6
7
8
9
10
11

12
13
14
15
16
17
18

problem. If Florida Power and Light's data was
inaccurate, then it's, it's, there are equal probability
of which source of data was incorrect.
Q.

Okay. So it doesn't tell you one way or

another whether there's been manipulation or, or
otherwise with respect to any set of data?

A.

No.

Q.

Your next opinion states that you "compared

the reported power input to the E-Cat plant reported by
Penon against the reported coefficient of power, COP,
reported by Penon as reflected in Exhibit C." Let's
look at Exhibit C for a moment. And in doing so,
"Mr. Murray will testify that there is no logical reason

part was, "Mr. Murray also compared Penon and Fabiani's 19 why the COP should be changing inversely to the amount
data to the historical average amount of power data."
Is that what we were discussing?

A.

Yes.

Q.

That red line?

A.

Yes.

Q.

And what did that tell you?

CaseWorks, Inc.

20
21
22
23
24
25

of power inputted given the same E-Cat plant was used
throughout the guaranteed performance test." I'm sorry,
what was the, the formula for COP calculation?
A.

It was I believe based on our reproduction of

the final report data, it was the energy out over the
energy in, or power out over power in on a per day
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1

Q.

3 much flow there was in the room. So because there was a

3

A.

Yeah.

4 wall, there was a half wall, I don't know if you recall,
5 but there was a half wall. And so you heat, you cause
6 this flow. The flow comes up and collapses, and it

4

Q.

-- to move air?

5

A.

2

Which --the flow is actually pretty amazing how

Page 31 1

1

Q.
A.

Ventilation or, I'm sorry. Were there, were
2 there fans --

7 rollls back over. So that was the basis of our

8 assumptions for our simulation, was that the vent was
9 open. So air could go out the top, but the doors were
10 closed, like when we were there on that day in February.
11

a.

So you didn't run a simulation with the doors

a.

15
16

a.

17
18
19
20
21
22
23
24
25

A.
A.

The doors weren't open when we were there.
But you do realize they open and did -Yeah.
Did you ask anyone there whether they were

A.

No. Because-It was just --

A.

--we were just looking at it, why,

Q.

Okay. But did you work those into the

12 simulation?
13
A. No, because they weren't in operation when we

14 were there.
15

Q.

Just for t hat short period while you were,

16 did you ask anyone whether those were normally in
17 operation -18
A. Yeah, actually we did.

open the majority of the time that it was running?

a.

9
A. They were not operational when we were there
10 either.
11

12 open?
13
14

There were two fans located kind of at the
6 aft end of the building, kind of the, the roll up door
7 side of the building.
8
Q. Yeah.

19

Q.

-- during the --

We asked Fulvio Fabiani if they were.

20

A.

specifically I was looking at why wasn't it hotter and

21

Q.

What did he say?

more uncomfortable in the building when we were there
when it was dissipating all this out.

22
23

A.

He said from time to time they were on, yes.
Okay. But how often is from time to time?

Q.

a.

Were there ventilation fans?

24

A.

A.

I'm sorry?

25

Q.

You would have to ask Fulvio Fabiani.
What was the air transfer rate in that

Page 312
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1
A. For some of the convection, yeah. It would
2 actually change the calculation somewhat, yes.

1 building?

2

A.

3

Q.

Like how often did the air circulate through?

3

4

A.

You mean vented outside and fresh air coming

4
A. I would have to look in the simulation. I
5 believe that they were approximately 10 feet wide and

Meaning, what do you mean?

5 in or?

a.

How large were the bay doors?

6

Q.

Yeah, absolutely.

6 about 14 feet high, but that was an approximation.

7

A.

We, I made an assumption about the building,

7
a. Okay. What was the construction of the
8 building?

8 and so I have no idea.
9
10

Q.
A.

What was the assumption you made?
The assumption was that there was a vent at

9

A.

Cement. So there were concrete walls, and

11 the top and --

10 there were concrete ceiling modules with a kind of beam
11 structure.

12

Q.

Just one?

12

13

A.

The, yes. The, where the vent hole was

a. Do all types of concrete absorb the same
13 amount of energy, same amount of heat?
MR. LOMAX: Objection to the form of the

14 above, and that it was just heating of that room.

14

15

15

question.

16

A.

Q. Okay. If there was a second vent, would
16 that, would that change your calculations?

No. All concrete is not identical.

17
A. Yeah. It would change the heating, yes.
18
Q. And if the doors were open, that would change
19 the calculations as well --

17

a.

19

A.

20
21
22

20 the material, and we also used the average temperature
21 for that region from NOAA, and we used the average wind
22 flow velocity on the outside of the building.

A.
Q.
A.

Yes.
--for your simulation?
Yeah. But they weren't there when I was

23 the re.
24
Q. What about if the fans were o n? Would that
25 change your calculations?

CaseWorks, Inc.

Okay. So did you make any specific notation
18 as to the type of concrete?
Yeah. We used the average for concrete for

23

a.

Were there any windows in the building?

24

A.

There were no windows in the back section

25 that I had access to.
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1
2

Q.
A.

Okay. What about the front section?
There appeared to be some windows in the

Page 315

1 actually a very modest number compared to the 1,000
2 kilowatt plant waste heat.
Q . What temperature was the, t he room at 100

3 offi:ce area.

3

4
5

Q.

4 kilowatts?

Well, there were some windows in the front,
6 and there may have been some windows up above as well.
7 I was never in t he office area.

5
A. So what I did was I drew section lines along
6 two locations. I drew a line directly down the path
7 through t he door that went from the front to the back,

8

Q.

8 and then I drew a line up above. And on those lines I

9
10

A.

In the office area, so downstairs?

A.

Do you know what was up on the second floor?

Huh-uh.
Q. Okay. What about a heat exchanger? Did you

9 showed the temperature at each one of the fine element
10 points. A nd the· temperature ranged from about 55

11 see the heat exchanger?

11 degrees Celsius up to about 68 degrees Celsius along

12
A. We were not given access to anything on the
13 other side of the wall.

12 those two lines and in the section line.

14

Q.

Okay. Now, if there was a heat exchanger

15 there, would that affect your calculations or
16 simulation?
17

A.

13
There were other places where it was all the
14 way up at 100 degrees C, but I fe lt like, you know, that
15 was the area where most people were operating and

That's w hy we actually did a 1 0 percent waste

18 heat calculation, the 100-kilowatt calculation. Because
19 if we just gave the benefit of the doubt that maybe
20 t here was some mechanism that we were not privy to

16 working, so that would be the area to be concerned with.
Q. Do you know what the specifications of the
17
18 heat exchanger were?
19
20

A.
Q.

21 dissipating most of that heat, you wo·uld still have

I was-- which heat exchanger?
The heat exchanger used at the facility.
MR. LOMAX: Objection to the form of the

22 losses in the system and you would still have to get

question.
A.

24 very generous assumption, was that in the case of the
25 100 kilowatt, that the, a 10 percent waste heat was

I don't , I don't have any information about a

24 heat exchanger in the facility.
Q. Okay. And so you didn't use any of that
25

Page 316

1 information in preparing your simulation?
2

A.

Well, it wasn't provided, yeah, so I don't

P age 317

1
So I was surpri sed to see that the
2 temperature in the simulation would reach as hig h as it

3 have that information.

3 did even at 100 kilowatts, but then I reflected back on

4
Q
Okay. So you, you only performed a
5 simulation assuming one vent, closed doors --

5

6

A.

7

Q.

8

A.

4 the fact t hat it's Florida. It's pretty darn hot.
There was no air conditioning in t he building oth·er than

Uh-huh.
-- no heat exchanger?
Well, I mean so here's the, we have to be

9 careful when we say no heat exchanger. I assumed that

6 the air conditioner for the small ISO container lab.
7 And f urthermore, the -- sorry there --the, so, I lost

8 my train of thought w ith that.
9

Q.

What exterior or, exterior air temperature

10 there must have been some mechanism to dissipate a good 10 did you presume if you were -11 amount of the heat because there was no, clearly there
11
A . 25 degrees Celsius.
12 was no work being done in the system because there was
13 no pressure, right. The pressure was reported at zero

12

Q.

Which is what Fahrenheit?

13

A.

I don't know. You would have to do t he

14 continuously throughout the test. So there was no work

14 calculation. Say about 80. Approx imately.

15 being completed.
16
So if you consider that, I said, well, let's

16 heat exchanger, do you? You're just --

17 just give them the benefit of the doubt: and say 90
18 percent of the heat they were able to get rid of in some

17
18

15

Q.

You don't know what the losses were on the

MR. LOMAX: Objection.
I've -Q . -- making an assumption?
A.

19 way. Maybe that was your heat exchanger. Maybe that

19

20 was something else, but there were still losses in the
21 system. So the rest of t hat heat I said was, well,
22 let's try 10 percent, and then let's try 25 percent, and

20

A.

21
22

Q.

Okay.

A.

I didn't know about any h eat exchanger.

23 let's try 50 percent, different levels of efficacy of a

23

Q.

24

A.

Okay.
So for the fourth time, I'm not aware of any

24 heat exchanger, and then do the simulations and look at
25 it and see what the temperature was.

CaseWorks, Inc.

I, I've, I don't know.

25 heat exchanger.
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1 Products, Inc., Henry Johnson, and James Bass. I only
2 have a couple of questions for you. To start, did you

1
2

3 ever meet Mr. Henry Johnson?

3 several times today, you brought up Mr. Fabiani. I

4

A.

9
10
11
12
13
14
15
16
17
18
19
20
21

Q. Okay. Have you ever met Mr. James Bass?
A . I have not.
Q. You have mot. Have you ever spoken with him
via telephone or e-mail?
A. I have not.
MR. LEON: Okay. That's a ll the questions I
have. Go ahead, Rudy.
THE W ITNESS: That was easy. I like that.
MR. NUNEZ: All r ight.
EXAMINATION
BY MR. NUNEZ:
Q. Good afternoon, Mr. Murray. My name is Rudy
Nunez. We also met the other day at Dr. Rossi's
deposition. Can you hear me clearly through the

22 speakerphone?
23
A . Yes.
24

Q.

Okay.
All right. As you testified, you know,

4 represent Fulvia Fabiani and his company, an LLC by the

I have not.

5
Q. You have not. Great. Have you ever spoken
6 with him on the phone o r via e- mail?
A. I have not.
7
8

A.
Q.

All right. You let me know if you have any

5 name of United States Quantum Leap. I certainly don't
6 have the time to g:o back through all that you've done
7 that I would want to, but I did want to, you know, touch
8 on a few points to kind of maybe clear up some questions
9
10
11
12
13
14
15
16
17
18
19
20
21
22

I had.
Let me aslk you. When, when you first came on
board with Industrial Heat with regards to Dr. Rossi's
technology, E-Cat, and the plant, what were you told at
the start about Mr. Fabiani?
A.

I was told that Fulvio Fabiani was a close

family friend of Mr. Rossi's wife. I, I believe her
name is Maddalena, and that she was, you know, a close,
almost like a mentor of his, and that Fulvio had worked
with, with Mr. Rossi in Italy and on other activities.
I also learned that he was a, an avid pinball machine
both repairman and developer.

a.

Anything else?
A. Other than he had developed some hardware
23 devices for the, the reactor system. And I don't, I
24 don't remember the exact nature of that. And t hat he

25 had spent a lot of t ime in, in Raleigh.

25 problems or trouble hearing. Okay?
Page 352

1

Q.

What were you told about his work

Page 353

1 data, he indicated that there was raw data stored on a

2 periformance, if anything?

2 server in Russia that was encrypted and he had to, he

A. That he, you know, he showed up, but you
3
4 know, he was just kind of a participant in the data

3 put it there for safekeeping, and I believe that that
4 data has been released only maybe in the last few days.

5 collection and, at the plant. He was kind of like

5 I, I have not looked at it. I haven't seen it. I

6 Dr. --or Mr. Rossi's kind of assistant, if you will, or

6 haven't inspected it, but I believe that it has been

7 technical assistant, kind of helping him out in the
8 faci lity.

7 released in the last few days. But I have not seen a
8 final report, and I don't know anything about, you know,

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Did anyone make any comments to you or talk

9
10
11
level of concern wit h how close he was with Mr. Rossi
12
rel ative to just , you know the close relationship and
13
whether or not he would be fully- fully disclose
14
everything to us, but I think the only thing that he
15
16
hasn't disclosed as far as I'm aware is the actual final
_r.~poo and a d I thin
aybe he has produced some data. 17
I haven't looked at it though. So it was only a
18
question of if he would release all of the data.
19
Q. So to your understanding, the only thing he
20
didn't do was turn over that final report?
21
22
A. I believe that's t hat's correct yes
Q. And I think the raw data too. I don't want
23
to you know I'm not trying to trip you up or anything.
24
A. Right, no, no, no. Yeah, I think the raw
25
Q.

to you about any concerns they had with him?
A. I think t here was, there was a, a modest

CaseWorks, Inc.

if a final report was actually P.roduced.
Q. All right. Now, getting back to, I was
asking you about conversations and concerns. And again
I don't want to put words in your mouth, but correct me
if I'm wrong that it seemed like you had heard that
there may be concerns about what he was, how honest he
was being with Industrial Heat. Is that a fair way to
phrase it?
A.

I would say that the concern was about his

allegiance and his close relationship with Mr. Rossi
rather than -- t hat's how I would characterize it.
Q. Okay. And do you think, was that something
that was knew over time or would they knew that from the
beginning?

A.
Q.

I-I should say -- let me strike that.
Was that a new concern or a concern that they
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1
2
3

4
5
6
7

8
9
10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

THE WITNESS: Chris, you weren't there, were
you?
A. No. I think it was -MR. LOMAX: I guess I, I can't answer, but.
A. Yeah, I'm sorry. I'm sorry. Yeah, I
believe, to the best of my recollection it was just the
three of us.
Q . Were, were any, was anything offered to
Mr. Fabiani for him to turn over the remaining report
and data that he ended up claiming was due?
A. Well, Mr. Fabiani actually offered up, he
said, look, I'm writing this final report and I have all
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Q. Was there any offer made to Mr. Fabiani for
2 an extension of continuing to do work for Industrial

1

3 Heat?
4
A. I think -5
MR. LOMAX: Objection.
6

A.

Okay. I, I think there was, but I can't

7 recall specifically.
8
MR. ANN ESSER: One and a half minutes, Rudy.
9

Q.

And what were you told about the purpose of

10 that meeting with Mr. Fabiani?
11
MR. LOMAX: Objection to the extent it's
12
about communications with counsel. Otherwise you
this data. And I don't mean the specific details, but
13
can answer.
he said we sampled data for specific things, I don't
14
A. Okay. I was -know if it was every 10 seconds or 5 seconds, throughout 15
Q . What was that?

the entire test period using his system.
And he said he was completing a final report
for Industrial Heat. .And we said, great. And I believe
that there was even a discussion of potentially trying
to have him help with other aspects, but I don't recall
the, the details of that. My, really I was interested
in the data and interested in the final report to find
out what was going on, because I had hadn't seen any
details of how all this stuff was collected and pulled
together.

16

17
18
19
20
21
22
23
24
25

A.

I'm sorry.
MR. LOMAX: Could you hear me Rudy?
MR. NUNEZ: Yeah.
Q. I was going to say I don't want to hear what
the attorneys told you. I want to hear what Mr. Vaughn
or Mr. Darden told you or Mr. Dameron, whoever else was
there.
A. Yeah, well, it was just JT and I. What was
your question? The purpose of the meeting?
Q . Well, yeah. Let me clear that up. You know,
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1 what were you told either before or, you know, at the
2 meeting by the Industrial Heat people of the purpose of
3
4
5
6
7
8
9

10
11
12
13
14
15
16

A. Well, the, the next day. He came back w ith
1
2 just spreadsheets. Sorry.
that meeting with Mr. Fabiani?
3
MR. LOMAX: Rudy, do you have one more
A. This is my recollection going back to that
4
question? The time is up, but I, you knowtime, but my recollection was that Fulvia had this data.
5
MR. NUNEZ: Well, here's the thing, guys. I
We had requested data. And so we were going to meet
6
mean I'm not there, but I marked my watch when the
with him to find out how we get a copy of the data and
7
court reporter said 31 minutes. I think John had
then pay him the final payment that was offer-- you
8
one question. Francisco made two questions. I
know, that was due him. And so we actually went down
9
still have, I mean by my calculation, I've got like
there with the intention of, of doing that.
10
7 minutes left. You know, time does not work
And so, and I, I don't recall if on the first
11
differently down here, and I marked it when the
day he didn't have the data and them he went and he got 12
court reporter said 31 minutes. So I'm not sure how
the data, some of the data, the spreadsheets on the next 13
I've lost these 8 minutes beca use John did not take
day. And then he said he would deliver the final report
14
up 8 minutes asking questions.
and some of the other, the, the final report and the raw
15
MR. LOMAX: Well, the court reporter -data, you know, within the next few days. And we said, 16
MR. NUNEZ We can go back to the vide-o or we
great, and then we'll just pay you for the final, you
17
can go back to something. I got a couple more
know, payment due.
18
questions left. I don't think I have 10 minutes,
0 . And who set up that meeting? Who, who
19
but I marked my watch when the court reporter said

17
18
19
20 scheduled it or, do you know?
21
A. I suspect JT Vaughn, but I, I don't, I don't
22 recall.
23

Q.

And I think your testimony was at that

24 meeting that Mr. Fabiani came with spreadsheets and
25 documents to turn over?
CaseWorks, Inc.

20
21
22

23
24

25

31 minutes.
MR. LOMAX: Well, you know, Rudy, this is
Chris. I would, I would be will ing to extend 5, 5
more minutes. The court reporter is telling us that
the time is up.
THE WIT NESS: So let's go. If you have a
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1 report and the other data a few days later. He also

2

couple more questions, go ahead, Rudy, quickly.
MR. NUNEZ: Yeah. I don't have that much, so

3

I appreciate it, Mr. Murray.

3 time to time, and he had logged it into a Sflreadsheet on

4 BY MR. NUNEZ:
Q . And I'll move on from the meeting at Jones
5

2 said that he had taken data from the flow meter from
4 the desktop of his computer, but his computer was locked
5 up and he couldn't get to it, and he as going to

6 Day. Let's go to the -- and I think it's in your expert

6 provide that data to us as well, but he didn't produce

7 report. You've been asked a lot about it. I'm not

7 that data either.

8 trying to retread all this stuff, but I do want to

8

9 confirm a couple things just to clear up with my

9 you made an analysis that his power consumption numbers

10 questions.

10 for the plant don't match the readings from Florida

11
There were -- and correct me if I'm wrong.
12 Mr. Fabiani provided what I would call, and you correct

12

11

13 me, electric power consumption numbers; is that correct?
14
A . He provided us with, I think it was a
15 spreadsheet for each month or maybe it was one

Q.

Oka . And now my question relates- I think

Power and Light· is that correct?
A.

No which just incidentally we would not

13 anticipate that they match. We would anticipate that
14 the building would absorb more power than just the
15 reactor because there was other, there were other

16 spreadsheetthat had numerous tabs. I don't recall
17 which. And it had ttle time stamp for t wice a day,

18 cumulative energy in those 12-hour periods. And he

16 electrical devices in the buildi g
e pri a!'Y
17 is where the value goes negative, where the building is
18 actually absorbing less, less energy erda than the,

19 prov ided us with a, a log that kind of showed dates and
19 than reported by Mr. Fabiani and Mr. Penon.
Q. Okay. And how many times did that happen?
20 events when things were turned on and the power went off 20
21 and this and that and different events, so what I would
22 describe as a log of events.
And I think those were the two major items
23

21
A. How many times? There was a 14-day period.
22 I think cumulative number of days where it was below

24 that he had provided to us on the seco nd day, and then

24 negative. And you know, and that's just assuming that
25 nothing else in the building absorbed power.

25 he was going to wait and provide us with the final

23 zero was 14 days and that's just pure absolute
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Okay. So that was 14 out of, I think it was

2 350 or almost a year correct?

2

3
A. I believe the number in the final re ort was
4 total of 357 days, and then Mr. Penon deducted 5 or 6

3

5 days. I don't remember the exact number. And so there
6 was a cumulative number of maybe 352 days of, of
7 operational days.
8
Q. And for lack of a better word, I think there

4

5

MR. LOMAX: This is Chris and -Q. Do you have any evidence -MR. LOMAX: -- time is up.
Q. -- in your investigation and your work for
Industrial Heat that Mr. Fabiani manipulated improperly

6 any data?
7

8

A.

At this point, no, I do not.
MR. LOMAX: And, Rudy, this is Chris. That"s

9 were discrepancies between Fabiani's numbers versus the
10 FP&L's numbers. Do you have any reason to believe that
11 that is a result of Mr. Fabiani manipulating the data

9
10
11

going to match up with my time. And I w ill say

12 that he was putting into his spreadsheets?

12
13

thank you, Mr. Murray. Thank you, everyone. Have a
good weekend.

13

A.

At this point, I have no evidence of that

t he time.
MR. NUNEZ: All right. And, yep, that's

14 whatsoever.
15
Q . And do you anticipate any kind of work in the

14
15

guys.

16 future between now and trial where you would come to a

16
17

THE VIDEOGRAPHER: This concludes the
videotaped deposition of Joseph Murray. We are off

17 different conclusion?
18
A . I can't say at this point because I think
19 that there's a lot of data that's just becoming

18
19

20 available. For example, I think the raw data from

20

21 Mr. Fabiani just became available, and I have not looked 2 1
22 at that at all.
22
23
24

Q.

25

Q.

Okay. Let me ask you, and this will -MR. LOMAX: And RudyI'm close to the end here.

CaseWorks, Inc.

23
24
25

THE WITNESS: Okay. No problem. Thank you,

the record at 5 :20 p.m.
(Stenotype record continued off the video record.)
MR. ANN ESSER: Just as a formality, sir, you
have the right to read or waive, which means you can
read the deposition before it's finalized, or you
can waive that right.
THE WITNESS: I would like to read it.
MR. ANN ESSER: Okay.
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1
MR. LOMAX: And Defendants are going to
2 designate Mr. Murray's testimony at this time as
3 highly confidential due to a lot of the information
4 that was provided here today.
5
(DEPOSITION CONCLUDED AT 5:20P.M.)
6
(SIGNATURE RESERVED)

7
8
9
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STATE OF NORTH CAROLINA
COUNTY

OF WAKE :

2

REPORTER ' S CERTIFICATE

3

I, LAUREN MciNTEE, RPR, a Notary Public in

4
5

and for the State of North Carolina, do hereby certify

6

that there came before me on Friday, the 17th day of

7

February, 2017, the person hereinbefore named, who was

8

by me duly sworn to testify to the truth and nothing but

9

the truth of his knowledge concerning the matters in

10
11
12

10

controversy in this cause; that the witness was

11

thereupon examined under oath, the examination reduced

12

to typewriting under my direction, and the deposition is

13

13

a true record of the testimony given by the witness.

14
15

15

or counsel for, nor related to or employed by, any

16

attorney or counsel employed by the parties hereto or

17

financially interested in the action .

14

16
17
18
19
20
21
22
23
24
25

I further certify that I am neither attorney

18
19

IN WITNESS WHEREOF, I have hereto set my
hand, this the 20th day of February, 2017 .

20

if'~'-mlt11~~

21
22

LAUREN MciNTEE, RPR, Notary Public
23

Notary Number:

201616600044

24
25
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1

2
3
4

I, JOSEFH

ALAN

MURRAY, do hereby certify

that I have read and understand the foregoing

5

transcript and believe it to be a true, accurate, and

6

complete transcript of my testimony, subject to

7

the attached list of changes, if any .

JOSEPH

9

ALAN

MURRAY

10
This deposition was signed in my presence by

12

on the _ _ day of

13

2017 .

15
Notary Public

16
17
18

4
5

6

8
9

10
11
12
13

14

14

15
16

My commission expires :

19
20
21
22

23
24
25
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them by page and line number below.
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THE TRANSCRIPT ITSELF. Return the
Certificate and Errata Sheet to this office after
it is signed. We would appreciate your prompt
attention to this matter.
To assist you in making any such corrections,
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Industrial Heat had not conveyed information to
Mr. Rossi -A. Yes.
Q. -- is that -- is that fair?
A. Yes.
Q. Were you trying to influence Mr. Rossi to consider
a -- a different party to validate Mr. Rossi's
work in Florida?
MR. SHARE: Objection to form.
A. Well, I don't know if I was trying to convince him
to use someone -- I -- we just wanted to make sure
that a third-party evaluation was accepted by both
parties.
Q. Why not be more direct with Mr. Rossi?
MR. SHARE: Objection. Form.
A. I'm -- I can't answer that. I'm not sure.
Q. Well, in other words, J.T. Vaughan had told you
that Industrial Heat doesn't accept Penon;
correct?
A. Uh-huh.
Q. And you could have said to Mr. Rossi, Hey, I was
just talking to J.T. Vaughan on the phone. They
don't accept Penon.
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A. Well, I assumed that they had that conversation
with him.
Q. Well, if they had that conversation, why -- why
would you send an email -MR. SHARE: Objection to form.
A. I -- I just -- I suppose I should have had that
conversation with Andrea.
Q. In the -- on the second page of the document in
your email, you ask at the -- at the last sentence
of the first paragraph, "Do you --" Andrea Rossi
"-- have any certification or letter from the --"
quote/unquote "'-- client' and invoices for sale
of energy?"
Do you see that?
A. Yes.
Q. Why did you ask for that?
A. Again, we wanted to make sure that everybody was
making -- living up to their ends of the
agreement.
Q. What did that have to do with the agreement?
MR. SHARE: Objection to form.
A. That the invoices from the sale of energy would
show that they were producing energy.
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Q. Okay. Now, let me ask you to look at Mr. Rossi's
reply to your email.
Now, you had asked him a direct question
as to whether Industrial Heat agreed with Rossi
about Penon doing the certification, as we just
saw; correct?
A. Yes.
Q. And Mr. Rossi did not answer that -- did he -- in
his email?
MR. CHAIKEN: Object to form.
A. Yes, he did not.
Q. Now, with -- what did he say with respect to your
request for certifications or letters from the,
quote, "client," close quote and invoices for sale
of energy?
A. Did not have the documents.
(Witness reviews document.) Did not
have the documents.
Q. Related to the commercial agreement between
Industrial Heat and their customer?
A. Yeah.
Q. And he goes -- he goes on to say he spoke -- that
he, Rossi, spoke with the director of the factory

Min-U-Script®

Page 217
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

and the customer, and they are very positive so
far; is that right?
A. That's what it says.
Q. What did you understand that to mean?
A. That everything was going okay.
Q. When -- on either of your two visits, did you meet
with a director of the factory and the customer?
A. No.
THE WITNESS: These are all screwed up
now.
COURT REPORTER: That's all right.
MR. BELL: Marking as the exhibit next
in order some documents. The first one is dated
at the top June 1, 2015 and stamped JB 00010.
(Exhibit 29, JB 00010-232.)
A. (Witness reviews document.)
Q. So I want you to feel free to look through the
entire packet, but let me ask you just to look at
the page -- and this is -- kind of -- a mixture of
several different documents, but towards the back
end there's one stamped at the bottom "HJ 216";
it's dated March 3, 2015.
A. H -- what?
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