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 Plaintiffs, Andrea Rossi and Leonardo Corporation, by and through their undersigned 

counsel, hereby file their Reply to Defendants’ Opposition to Plaintiffs’ Daubert Motion to Strike 

and Exclude Defendants’ Experts [ECF No. 235]. 

STATEMENT OF RELEVANT FACTS 

 

1. On December 14, 2015, Plaintiff’s counsel served upon Defendants’ counsel a 

letter, which, inter alia, put Defendants on notice of potential litigation regarding the matters 

underlying this action. See Exhibit A. As of such date, and perhaps even prior to such date, 

Defendants were aware or should have been aware of any particular matters requiring an inspection 

of the E-Cat facility located in Doral, Florida (“Doral Facility”). 

2. On or about February 16th and 17th, 2016, Defendants and Mr. Joseph Murray 

visited and inspected the Doral Facility during the conclusion of the Guaranteed Performance Test. 

Exhibit B at 344-347. Then again in or around March 2016, Defendants again requested to visit 

the Doral Facility and were permitted to do so along with Mr. Joseph Murray at which time Mr. 

Murray took measurements, photographs and made other observations.  See, e.g., id. at 166:16-20. 

3. Thereafter, on April 6, 2016, Plaintiffs filed their Complaint alleging, in pertinent 

part, that Defendants breached their obligation to compensate Plaintiffs for the successful 

completion of a Guaranteed Performance Test completed at the Doral Facility. See Compl.¶¶ 76-

80. 

4. Two hundred and ninety (290) days after the filing of the Complaint, on January 

20, 2017, a mere ten days before the deadline for expert witness disclosures and reports, 

Defendants served their first request to inspect the Doral Facility. See ECF No. 235 at 4. 

Defendants subsequently amended the request to inspect on January 27, 2017, and, as such, 

Plaintiffs’ response thereto was not due until February 27, 2017—approximately one (1) month 

after the expert disclosure deadline1. See id.  

5. On February 16, 2017, sixteen (16) days after the expert disclosure deadline, and 

less than fifteen (15) hours before Murray’s deposition, Defendants served the Supplemental 

                                                 
1 Notably, the Defendants’ amended request to inspect was served only three (3) days prior to the expert disclosure 

deadline. The initial (non-operative) request was served only ten (10) days prior to the expert disclosure deadline. 
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Disclosure of Joseph A. Murray consisting of additional charts, photographs and videos, but 

completely lacked any of the underlying data used by Murray. See ECF No. 235 at 4.  

6. Then, on March 20, 2017, approximately two (2) months after the expert disclosure 

deadline, approximately one (1) month after Smith’s deposition and the discovery deadline, and 

only (1) day before the dispositive motion deadline, Defendants served Plaintiffs with the 30 page 

Supplemental Smith Report, which included six (6) new “conclusions”. See ECF No. 235 at 5. 

MEMORANDUM OF LAW 

I. Murray is Subject to Fed. R. Civ. P. 26(a)(2)(B), and the Murray Disclosure 

Must be Stricken for Defendants Failure to Comply With the Same 

 

Defendants erroneously argue that Murray is not subject to the disclosure requirements of 

Rule 26(a)(2)(B), Fed. R. Civ. P., because he was a former employee of Defendant IH. See ECF 

No. 235at 6. Defendants, in their response brief [ECF No. 235] further argue that as a former 

employee, Murray was only required to provide a written summary pursuant to Rule 26(a)(2)(C), 

Fed. R. Civ. P. Defendants’ argument fails as a matter of law.  

This Court has previously provided a detailed analysis as to the application of Rule 

26(a)(2)(B) as opposed to Rule 26(a)(2)(C) in In re Denture Cream Prods. Liab. Litig., No. 09-

2051, 2012 U.S. Dist. LEXIS 152277, 2012 WL 5199597 (S.D. Fla. Oct. 22, 2012). There, in the 

context treating physicians, this Court explained that “[w]hen a treating physician testifies 

regarding opinions ‘formed and based upon observations made during the course of treatment,’ 

the treating physician need not produce a Rule 26(a)(2)(B) report.” Id. (quoting Jensen v. Carnival 

Corp., No. 10-24383, 2011 U.S. Dist. LEXIS 108727, at *3 (S.D. Fla. Sept. 25, 2011)). On the 

other hand, “treating physicians offering opinions beyond those arising from treatments are experts 

from whom full Rule 26(a)(2)(B) reports are required.” Id. “A witness must submit a report 

regarding any opinions formed specifically in anticipation of litigation, or otherwise outside the 

normal course of a duty.” Id. (quoting Meredith v. Int’l Marine Underwriters, No. GLR-10837, 

2012 U.S. Dist. LEXIS 100972, 2012 WL 3025139 (D. Md. July 20, 2012)). 

Murray’s “expert” opinions were indisputably formed at the request of Defendant 

Industrial Heat, LLC’s counsel and in anticipation of litigation. Notably, each of Murray’s 

conclusions was formulated after the Guaranteed Performance Test underlying this litigation. 

Specifically, the Guaranteed Performance Test concluded on February 15, 2016. See Compl. ¶ 71. 
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Immediately thereafter, Industrial Heat, LLC’s counsel requested Murray to inspect the Doral 

Facility with the expectation that Murray’s observations would be used in litigation. Murray 

testified: 

Q: Were you asked to come down to the plant on the 16th and 17th by counsel or as part 

of your job? 

A: I was asked to come down – 

 Mr. Lomax: Objection. 

A: I was asked to come down by Industrial Heat under the guidance of counsel. 

[…] 

Q: Was it your understanding that, that Industrial Heat was preparing litigation with  

  Dr. Rossi? 

A: My understanding was that the Industrial Heat group anticipated that Dr. Rossi  

  would sue them. 

Exhibit B at 344-347; see also id. at 320-321. 

Murray further testified that a report that he had prepared based upon his visit to the plant, 

which was not produced to Plaintiffs and which forms the basis of his “expert” opinions, was 

prepared in anticipation of litigation at the direction of counsel. Id. at 143-145. 

 Notably, the Murray Disclosure indicates that Murray is “former Vice President of 

Engineering for Industrial Heat, LLC….” Exhibit C at 2. It is not disputed that Murray is no longer 

employed by the Defendants. Murray testified as follows:  

Q:· ·  Have you been retained as an expert in this case? 

A: Well, that's hard to say.· I am, I was asked to, to do this deposition and to support, 

and in my severance package it indicates that I have to support them at, at their 

request.· So I would guess that that's·probably yes, but I don't really understand 

the technical delineation of that.· I am doing it.· I'm billing them for my time. 

Exhibit B at 204:16-24 (emphasis supplied). 

In fact, Defendant IH is paying Murray an hourly rate of $175 with respect to this 

litigation, because Murray has been retained specifically to render expert services. Id. at 14:3-5. 

Murray further testified that the measurements and work he performed with respect to the Doral 

Facility were not “in the ordinary course” of his job functions. Id. at 344. Rather, Murray 
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performed such tasks “specifically because [he] was requested to do it” at the direction of 

counsel after the Doral Facility closed. Id. 

 For the foregoing reasons, Murray does not qualify as an employee providing services in 

the ordinary course under Rule 26(a)(2)(C) and IH was required to provide a detailed report in 

order to comply with Rule 16(a)(2)(B). Plaintiffs have been prejudiced by Defendants’ and/or 

Murray’s failure to provide the same as Plaintiffs now lack the ability to depose Murray on such 

matters and/or determine whether any additional rebuttal experts are required. The exclusion of 

Murray as an expert witness is accordingly necessary. See Morton’s of Chicago/Miami, LLC v. 

1200 Castle 100-A, Inc., No. 13-23366-CIV, 2014 U.S. Dist. LEXIS 193011, at *9 (S.D. Fla. Sept. 

19, 2014); see also Rule 37(c)(1), Fed. R. Civ. P. (“[I]f a party fails to provide information or 

identify a witness as required by Rule 26(a) or (e), the party is not allowed to use that information 

or witness to supply evidence on a motion, at a hearing, or at trial, unless the failure was 

substantially justified or is harmless.”). 

II. Defendants’ Lack of Dilligence Caused Smith’s Untimely & Prejudicial 

Supplemental Disclosure  

 

“[T]he purpose of a discovery deadline is to give the opposing party ‘reasonable 

opportunity to prepare for cross examination and perhaps arrange for expert testimony from other 

witnesses.’” Morton’s of Chicago/Miami, LLC v. 1200 Castle 100-A, Inc., No. 13-23366-CIV, 

2014 U.S. Dist. LEXIS 193011, at *9 (S.D. Fla. Sept. 19, 2014). The Defendants’ argue, in 

pertinent part, that Smith’s Supplemental Expert Report (Smith Report and Supplemental Report 

are attached hereto as Exhibits D & E respectively), was untimely “because Smith was not able to 

inspect the Doral Warehouse – which Plaintiffs continue to lease and occupy – until after the report 

deadline.” See ECF No. 235 at 7. However, any delay caused in inspecting the property is the fault 

of Defendants’ lack of diligence and/or purposeful delay, and Defendants cannot and should not 

benefit from such improper gamesmanship. 

Notably, Defendants’ Response acknowledges the timeline of events set forth above. 

Specially, Defendants acknowledge that on April 5, 2016, the Plaintiffs filed their Complaint in 

this matter. See ECF No. 235 at 2. Two hundred and Ninety (290) days later, and only ten (10) 

days prior to the expert disclosure deadline, on January 20, 2016 Defendants first requested an 

inspection of the Doral Facility to take place on February 20, 2016, more than 20 days after the 

deadline to serve expert reports. See id. at 4. Thereafter, Defendants served an amended request 
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for inspection on January 27, 2017 -- only three (3) days prior to the expert disclosure deadline. 

See id. Accordingly, Plaintiffs were not required to serve a response thereto until February 27, 

2017. See id. at 4. Even ignoring the subsequent amended request, the Plaintiffs response would 

not have been due until nearly three (3) weeks after the expert disclosure deadline. Defendants’ 

offer no reasonable explanation (or any explanation at all, for that matter) as to why they waited 

until the last minute to request an inspection, notwithstanding the fact that Defendants were aware 

of all relevant issues well before the Complaint was even filed and had inspected the facility on at 

least two prior occasions.  

Defendants now rely on their own lack of diligence as justification for Smith’s untimely 

disclosure.2 Such gamesmanship is improper and prejudices the Plaintiffs, who now lack any 

opportunity to depose Smith regarding the Supplemental Disclosure and/or to obtain any necessary 

rebuttal experts. Exclusion of the Supplemental Disclosure, and any testimony pertaining to the 

same, is necessary. See Morton’s of Chicago/Miami, LLC v. 1200 Castle 100-A, Inc., No. 13-

23366-CIV, 2014 U.S. Dist. LEXIS 193011, at *9 (S.D. Fla. Sept. 19, 2014); see also Rule 

37(c)(1), Fed. R. Civ. P. (“[I]f a party fails to provide information or identify a witness as required 

by Rule 26(a) or (e), the party is not allowed to use that information or witness to supply evidence 

on a motion, at a hearing, or at trial, unless the failure was substantially justified or is harmless.”). 

III. Murray’s Testimony/Opinions Fail to Satisfy the Daubert Standard 

 

Murray’s testimony and opinions fail to meet the Daubert standard. Notwithstanding 

Plaintiffs’ inability to fully investigate Murray’s qualifications due Defendants failure to produce 

any resume, curriculum vitae or even personnel file, it is apparent that Murray has no relevant 

experience in nuclear reactions. See Exhibit B at 293:9-20. Rather, Defendants rely solely upon 

Murray’s purported experience in “heat transfer, fluid mechanics, turbulence, and 

                                                 
2  Defendants have a history of failing to exercise diligence in this matter, and failing to provide justification 

therefore. This Court has recognized Defendants’ lack of diligence throughout these proceedings in its Order dated 

January 17, 2017 [ECF No. 121], wherein the Court stated:  

 

Defendants do not provide any reason for why they waited more than three months after the 

Scheduling Order to propound the referenced discovery, or why they have waited until now to alert 

the Court to the non-production of documents by the described parties. The measures to obtain 

discovery information from Plaintiffs and Third-Party Defendants described in the Motion do not 

sufficiently demonstrate Defendants’ diligence when Defendants did not propound discovery until 

months after the Scheduling Order and do not provide reasons for this delay. 

 

ECF No. 121 at 2. 
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thermodynamics.” ECF No. 235 at 9. However, Murray’s first and second opinions pertain solely 

to the comparisons of data relating to the supply of electricity to the Doral Facility and the Plant. 

Exhibit C at 1-2. Heat transfer, fluid mechanics, turbulence, and thermodynamics have no 

applicability to such analysis. Moreover, Murray’s analysis with respect to such data is nothing 

more than the comparison of one set of data to another set of data. Exhibit B at 267:10-17. 

Defendants attempt to make the analysis seem more complicated than it is by referring to the 

comparison of one data set to another as a “probability density” analysis, ECF No. 235 at 11, but 

the simple and non-technical nature of the comparison remains the same. In fact, the comparison 

does not address probability or density but rather compares a demonstrative graph each of the data 

sets to one another. See Exhibit C. Moreover, Defendants have refused to produce an un-redacted 

copy of the alleged report and/or underlying data used to create such demonstrative graphs. 

Similarly, Defendants have failed to produce any of Murray’s test data or test plan for any of the 

tests/simulations that he allegedly performed. Murray’s undisclosed report presumptively includes 

Murray’s “methodology”, or lack thereof, but without such report Plaintiffs remain unable to 

investigate the same. To that effect, Murray testified: 

Q: Where is your test plan, sir, for the test you ran? 

A: It’s in our, in our archival, and it was provided to our attorneys under attorney-

client privilege. 

Q: It has not been provided to me – 

A: I don’t, I don’t know. 

Q: -- so, I can’t evaluate your test either, but.   

 […] 

Q: Can I properly evaluate your test, sir, without knowing the test plan? 

A: I don’t believe you can. 

Q: Okay. Can I properly assess your test, your testing without being provided the test 

data? 

A: I don’t believe you could. 

Exhibit B at 337-338. 

Defendants argue that Murray’s methodology is sound based upon Murray’s use of certain 

computer programs and modeling systems such as OpenFOAM, Python and NumPy. See ECF No. 

235 at 10-11, 15. Murray, however, testified regarding those programs as follows:  
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Q: Okay.· What are the limitations on that, if any?· I mean – 

A.· ·  On modeling and simulation? 

Q.· Yeah. 

A. Oh, there are significant limitations.· It really depends on the fidelity and how you 

describe it, the boundary conditions, but it really depends.· We use it as guidance 

for understanding kind of the range of potential outcomes. So we use it as a tool 

to guide the development of a test plan and procedure. 

Exhibit B at 86:10-19. Incredibly, Murray admits those programs have “significant limitations” 

and are generally used as a tool to develop the types of test plans and procedures that Defendants 

failed to disclose to Plaintiffs. Id. 

Defendants erroneously argue that Murray’s data comparisons and simulations are reliable 

and will assist the trier of fact by attacking the report of the Expert Responsible for Validation 

“ERV”. ECF No. 235 at 11-12. However, such an attack is precisely what the parties contracted 

to avoid by engaging the ERV as a neutral arbiter of the test results. Given the nature of the 

invention, and the fact that no generally accepted protocol exists to analyze the same, the parties 

agreed that an independent expert would perform the evaluation to avoid this particular situation: 

a battle of the experts opining on technology that they do not understand. Any other interpretation 

of the License Agreement renders the ERV’s function meaningless. Notwithstanding the parties’ 

agreement to Fabio Penon as the ERV, the Defendants now seek to undermine the selection of the 

neutral arbitrator.  

Additionally, regarding Murray’s heat simulations and water flow analysis, Defendants 

assert that such documents were produced during discovery. ECF No. 235 at 14. Defendants 

reference Exhibits 2 and 9 of their Response. Notably, such Exhibits reflect documents untimely 

produced after the close of business, two (2) weeks after the expert disclosure deadline, mere hours 

before the Murray deposition, and with no time for Plaintiffs’ counsel to analyze the same. Even 

if such documents had been timely produced, the documents that Defendants produced reflect 

nothing more than conclusions without any methodology, underlying data or otherwise. See ECF 

No. 235 at Ex. 9. In response to the other issues raised by Defendants, Plaintiffs otherwise rely 

upon the argument set forth in Plaintiff’s Daubert Motion [ECF No. 215]. Accordingly, Murray’s 

testimony must be excluded. 
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IV. Smith’s Conclusions/Opinions Fail to Satisfy the Daubert Standard 

 

 Smith’s opinions similarly fail to satisfy the Daubert standard. Defendants broadly state 

the qualifications and reliability of Smith’s opinions and argue, without explanation, that such 

qualifications and reliability are sufficient as to all of Smith’s conclusions. ECF No. 235 at 16-20. 

Defendants make no effort to apply the qualification and reliability prongs of Daubert to each of 

Smith’s conclusions; presumably because Defendants are unable to do so. Moreover, the 

Defendants’ generalizations of Smith’s qualifications and reliability are insufficient. 

 First, Defendants argue, generally, that because Smith thinks “that the 1 MW Plant is a 

boiler,” he is qualified to opine on the E-Cat’s “operation and the purported measurements of its 

performance.” ECF No. 235 at 16. Notably though, Smith testified that he did not even know the 

nature of the reaction underlying the operation of the E-cat plant. Specifically, Smith testified:  

Q.  Do you know what the nature of the reaction underlying the E-Cat is? 

A.  I do not. 

Exhibit F at 129:17-19. Specifically, Smith lacks any personal knowledge as to whether the E-

Cat’s reaction is nuclear, id. at 129-30, has no background and/or experience in nuclear reactions 

to assist in making such a determination, id. at 132, and has otherwise never tested and/or analyzed 

an E-Cat, see, e.g., id at 65:17-20. It remains unclear how Smith makes the analytical leap that the 

E-Cat is nothing more than simple boiler upon which he can opine.  

Surprisingly, in Defendants’ Reply on Motion to Exclude the Opinions and Testimony of 

Dr. K. Wong [ECF No. 248], Defendants argue, in relevant part, that “[s]ince Dr. Wong admits to 

knowing absolutely nothing about how the E-Cat Plant operates, his opinion does not reflect any 

application of his engineering training or experience to assess what would be a ‘suitable’ means 

of evaluating the E-Cat Plant.” ECF No. 248 at 1-2; see also id. at 3 (“Once again, because Dr. 

Wong admitted to knowing absolutely nothing about how the E-Cat operated…, this opinion does 

not involve application of his specialized engineering knowledge.”). By Defendants’ own 

argument, Murray and Smith should be excluded as each suffers the same flaw. See, e.g., Exhibit 

B at 293:9-23; Exhibit F at 27:20-21; 37:4-6; 128: 23-24; 130:9-20. 

 With respect to methodology, Defendants argue that Smith “relies upon his understanding 

of the basic laws of thermodynamics, as explained by Kenneth Wark” to reach a conclusion on 

heat dissipation; and that “because the 1 MW Plant is a boiler,” Smith can rely on the American 
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Society of Mechanical Engineers’ Performance of Test Codes to identify proper parameters for 

measuring steam flow. ECF No. 235 at 17. What Defendants do not argue, however,  is how 

reliance upon one’s ipse dixit “understanding” is a sufficiently reliable methodology pursuant to 

Daubert or, as set forth above, how Smith is able to categorize the E-Cat as a simple boiler with 

no experience or knowledge as to how the E-Cat operates. To support their argument that “a district 

court may determine the reliability prong under Daubert based primarily upon an expert’s 

experience and general knowledge in the field”, Defendants rely solely upon language cherry 

picked  from the 11th Circuit Court’s opinion in Kilpatric v. Breg, Inc., 613 F.3d 1329, 1366 (11th 

Cir. 2010). Notably, the 11th Circuit court’s opinion in Kilpatric stands for the exact opposite 

proposition. The relevant portion of Kilpatric is set forth below:  

To be sure, there are instances in which a district court may determine 

the reliability prong under Daubert based primarily upon an expert's 

experience and general knowledge in the field, e.g., United States v. Brown, 

415 F.3d 1257 (11th Cir. 2005); but at all times the district court must 

still determine the reliability of the opinion, not merely the 

qualifications of the expert who offers it. See Kumho Tire, 526 U.S. at 

149 ("We conclude that Daubert's general principles apply to the expert 

matters described in Rule 702. The Rule, in respect to all such matters, 

establishes a standard of evidentiary reliability."); see also Rider v. Sandoz 

Pharmaceuticals Corp., 295 F.3d 1194, 1197 (11th Cir. 2002) (noting that 

the Supreme Court in Kumho "made it clear that testimony based solely on 

the experience of an expert would not be admissible."). 

 

[The expert] testified that he formed his opinions after reviewing 

medical literature and applying the differential diagnosis method. Thus, it 

was entirely proper -- indeed necessary -- for the district court to focus on 

the reliability of these sources and methods. To hold otherwise would 

encourage trial courts to simply rubber stamp the opinions of expert 

witnesses once they are determined to be an expert. See Allison v. 

McGhan Medical Corp., 184 F.3d 1300, 1316-17 (11th Cir. 1999) ("Under 

the regime of Daubert . . . a district judge asked to admit scientific evidence 

must determine whether the evidence is genuinely scientific, as distinct 

from being unscientific speculation offered by a genuine scientist."). 

 

Kilpatric at 1336. (Emphasis supplied).  

  

 Additionally, Smith’s “process of elimination” methodology regarding heat dissipation is 

unreliable as Smith failed to consider all possible alternatives. Chapman v. P&G Distrib., LLC, 

766 F.3d 1296 (11th Cir. 2014) (holding that an expert’s failure to enumerate a comprehensive list 
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https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=d96b16de-ed84-401d-a73b-ba31af068cca&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A50S4-50M1-652R-B00G-00000-00&pdpinpoint=PAGE_1336_1107&pdcontentcomponentid=6395&pddoctitle=Kilpatrick%2C+613+F.3d+at+1336&ecomp=t3JLk&prid=1cf2e036-8ea8-4af1-bd9f-9607897649e6
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=d96b16de-ed84-401d-a73b-ba31af068cca&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A50S4-50M1-652R-B00G-00000-00&pdpinpoint=PAGE_1336_1107&pdcontentcomponentid=6395&pddoctitle=Kilpatrick%2C+613+F.3d+at+1336&ecomp=t3JLk&prid=1cf2e036-8ea8-4af1-bd9f-9607897649e6
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=d96b16de-ed84-401d-a73b-ba31af068cca&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A50S4-50M1-652R-B00G-00000-00&pdpinpoint=PAGE_1336_1107&pdcontentcomponentid=6395&pddoctitle=Kilpatrick%2C+613+F.3d+at+1336&ecomp=t3JLk&prid=1cf2e036-8ea8-4af1-bd9f-9607897649e6
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=d96b16de-ed84-401d-a73b-ba31af068cca&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A50S4-50M1-652R-B00G-00000-00&pdpinpoint=PAGE_1336_1107&pdcontentcomponentid=6395&pddoctitle=Kilpatrick%2C+613+F.3d+at+1336&ecomp=t3JLk&prid=1cf2e036-8ea8-4af1-bd9f-9607897649e6
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=d96b16de-ed84-401d-a73b-ba31af068cca&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A50S4-50M1-652R-B00G-00000-00&pdpinpoint=PAGE_1336_1107&pdcontentcomponentid=6395&pddoctitle=Kilpatrick%2C+613+F.3d+at+1336&ecomp=t3JLk&prid=1cf2e036-8ea8-4af1-bd9f-9607897649e6
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=d96b16de-ed84-401d-a73b-ba31af068cca&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A50S4-50M1-652R-B00G-00000-00&pdpinpoint=PAGE_1336_1107&pdcontentcomponentid=6395&pddoctitle=Kilpatrick%2C+613+F.3d+at+1336&ecomp=t3JLk&prid=1cf2e036-8ea8-4af1-bd9f-9607897649e6
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=d96b16de-ed84-401d-a73b-ba31af068cca&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A50S4-50M1-652R-B00G-00000-00&pdpinpoint=PAGE_1336_1107&pdcontentcomponentid=6395&pddoctitle=Kilpatrick%2C+613+F.3d+at+1336&ecomp=t3JLk&prid=1cf2e036-8ea8-4af1-bd9f-9607897649e6
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=d96b16de-ed84-401d-a73b-ba31af068cca&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A50S4-50M1-652R-B00G-00000-00&pdpinpoint=PAGE_1336_1107&pdcontentcomponentid=6395&pddoctitle=Kilpatrick%2C+613+F.3d+at+1336&ecomp=t3JLk&prid=1cf2e036-8ea8-4af1-bd9f-9607897649e6
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of alternatives determines the admissibility of the proposed testimony). In fact, Smith’s evaluation 

ignores the testimony of fact witnesses and refuses to consider reasonable alternative explanations 

including, but not limited to, the existence of a heat exchanger. Smith testified as follows:  

 Q: Your – your report was predicated upon the assumption that there was no heat  

  exchanger, correct? 

 A: Correct. 

 Q: Okay. So if there was a heat exchanger, there would be different variables that you 

  had not accounted for in this report, correct? 

 A: I – I can’t answer that. Know nothing about it and – and a heat exchanger, even if  

  it’s installed, may not work. There may have been a heat exchanger there; it may  

  not have functioned. 

 Q: But you don’t know one way or another. If there was a functioning heat   

  exchanger there, sir, would that change the findings in your report? 

 A: It may, it may not. It probably will not. 

 Q: Why is that? 

 A: Because, again, I don’t believe it was there, based on my understandings of  

  thermodynamics and what I have – what pictures I have seen of the facility, I have 

  no reason to believe that it was there. 

 Q: Well, I’m asking you to assume, sir, that it was. 

 A: I’m not taking that assumption. Sorry. 

Exhibit F at 184-185. 

For the foregoing reasons including, but not limited to, Smith’s lack of relevant 

qualifications, his wholly unsupported and unscientific “ipse dixit” speculative conclusions, and 

his unexplainable refusal to consider reasonable alternatives (even those testified to by fact 

witnesses in this case), in addition to the arguments set forth in Plaintiff’s Daubert Motion [ECF 

No. 215, Smith’s testimony is inadmissible and is properly excluded. 

CONCLUSION 

 Plaintiff’s Daubert motion should be granted, and the testimony and reports of Murray 

and Smith should be excluded.  
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Dated: April 10, 2017. Respectfully submitted, 

 

  /s/ John W. Annesser, Esquire    

John W. Annesser, Esq. (FBN 98233) 

jannesser@pbyalaw.com 

Brian W. Chaiken, Esq. (FBN 118060)  

bchaiken@pbyalaw.com  

D. Porpoise Evans, Esq. (FBN 576883) 

pevans@pbyalaw.com  

PERLMAN, BAJANDAS, YEVOLI & ALBRIGHT, P.L. 

283 Catalonia Avenue, Suite 200 

Coral Gables, FL 33134 

Telephone: 305.377.0086 

Facsimile:  305.377.0781 

Attorneys for Plaintiffs, Andrea Rossi and 

   Leonardo Corporation 

 

CERTIFICATE OF SERVICE 

 

I hereby certify that a true and correct copy of the foregoing was served by in the manner 

specified below on April 10, 2017 on all counsel or parties of record on the attached Service List. 

 

   /s/John W. Annesser, Esquire    

 John W. Annesser, Esquire 
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SERVICE LIST 

Christopher R.J. Pace, Esq. (FBN 721166 

cpace@jonesday.com 

Christopher M. Lomax, Esq. (FBN 56220) 

clomax@jonesday.com 

Christina T. Mastrucci, Esq. (FBN 113013) 

cmastrucci@jonesday.com 

Erika S. Handelson, Esq. (FBN 91133) 

ehandelson@jonesday.com 

JONES DAY 

600 Brickell Avenue, Suite 3300 

Miami, FL 33131 

 

- and - 

 
Bernard P. Bell, Esq. (PHV) 

bellb@millerfriel.com 

MILLER FRIEL, PLLC 

1200 New Hampshire Avenue, N.W. 

Suite 800 

Washington, DC 20036 

Attorneys for Defendants, Darden, Vaughn, Industrial Heat, LLC,  

  IPH Int’l B.V., and Cherokee Investment Partners, LLC  

Service via: CM/ECF 

 

Francisco J. León de la Barra, Esq. (FBN 105327) 

fleon@acg-law.com 

Fernando S. Arán, Esq. (FBN 349712) 

faran@acg-law.com 

ARÁN CORREA & GUARCH, P.A.  

255 University Drive  

Coral Gables, Florida 33134  

Attorneys for Third-Party Defendants, JMP, Johnson, and Bass  

Service via: CM/ECF 

 

Rodolfo Nuñez, Esq. (FBN 016950) 

rnunez@acg-law.com  

RODOLFO NUÑEZ, P.A.  

255 University Drive  

Coral Gables, Florida 33143  

Attorney for Third-Party Defendants, Fabiani and USQL  

Service via: CM/ECF 
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SILVER 
LAW GROUP 

VIA E-Mail and U.S. Mail 
Jones Day 
Attn: Mr. Christopher R.J. Pace, Esq. 
600 Brickell Avenue 
Brickell World Plaza, Suite 3300 
Miami, Florida 33131 
rjpac ttll jonesday.c m 

Re: E-CA T License Agreement 

Mr. Pace: 

December 14, 2015 

87889 Overseas Highway 
P. 0. Box 710 
Islamorada, Florida 33036 

Phone: 305-664-3363 
Fax: 305-664-3365 

As you are aware, the undersigned has been retained by Andrea Rossi ("Rossi") and 
Leonardo Corporation ("Leonardo") in connection with the License Agreement and amendments 
thereto entered into by and between Rossi, Leonardo, Industrial Heat, LLC. ("IH") and 
Ampenergo, Inc. relating to my client's intellectual property referred to therein as theE-Cat IP. I 
am in receipt of your letter dated December 4, 2015 and feel compelled to correct several 
misstatements and/or misrepresentations contained therein. For your convenience, I will address 
each misstatement in the same order they were asserted in your letter. The misstatements include, 
but are not limited to, the following: 

IH Never Engaged the ERV 

There is no merit whatsoever to your client's allegation that "[n]either IPH nor IH 
'engaged' Mr. Penon to serve as the ERV for the Guaranteed Performance process" and that 
"[ s ]uch an engagement would need to be negotiated and would need to involve very specific 
written instructions on what an ERV would have to do ... " In fact, as evidenced by numerous 
correspondence between IH's officers, including Thomas Darden and John Vaughn, and my 
clients, IH was not only aware of Mr. Penon's engagement as the ERV for the Guaranteed 
Performance phase of the testing, but also participated in setting forth the parameters and 
requirements for the test before it began. There is substantial evidence to support the fact that IH 
not only knew of the ERV's engagement in the Guaranteed Performance test, but was actively 
engaged with the ERV throughout the process. I have attached as Exhibit "A" hereto one e-mail 
as an example of the communication between our clients pertaining to the ERV's engagement in 
such testing. 
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Moreover, although the contractual provision pertaining to the ERV's compensation is set 
forth in Paragraph 4 of the License Agreement, it is clear that the agreement contemplates that the 
ERV would be engaged in both the initial "Validation" phase as well as the "Guaranteed 
Performance" phase. Notably absent from the agreement is any provision relieving IH of its 
responsibility for payment of its share of the ERV's expense in relation to the Guaranteed 
Performance portion of the testing. As expressed in my initial letter to IH, as a result of lH or !PH's 
failure to comply with terms of the agreement, my clients have been forced to pay the full amount 
of the ERV's fees in relation to the Guaranteed Performance testing. My clients are entitled to be 
reimbursed by IPH immediately for IPH' s portion of the same. You indicated in your letter that 
they would remit payment, but as of yet, no payment has been received. 

Current Testing by ERV is not the Guaranteed Performance 

IPH's contention that the current testing of the E-Cat Unit "cannot be the Guaranteed 
Performance process" predicated upon the beginning date of the test is similarly without merit. 
While the original License Agreement provided that the Guaranteed Performance was to occur 
during the "400 day period commencing on the date immediately following delivery of the Plant 
to the Company", that provision was amended by the parties due to IH's election not to begin the 
testing immediately upon delivery. Pursuant to the Second Amendment to License Agreement 
executed by Mr. Thomas Darden and Dr. Rossi, the 400 day period for the Guaranteed 
Performance was to commence on an a date agreed to in writing between the parties. A copy of 
the Second Amendment to License Agreement is attached hereto as Exhibit "B". 

The parties subsequently agreed that the Guaranteed Performance test would begin in 
February 2015 with Mr. Penon as the Expert Responsible for Validation ("ERV"). In fact, both IH 
and my clients were actively conversing with Mr. Penon regarding the testing requirements, 
standards and protocols. The parties' intention that the current operation was to serve as the 
Guaranteed Performance is clear. The correspondence between the ERV and Mr. Darden of IH 
and IPH is unambiguous and clear that the current testing is, and always has been, being conducted 
as the Guaranteed Performance validation. Any claim to the contrary by your clients is clearly 
disingenuous. 

Mr. Dameron is a Co-Inventor 

Contrary to your client's claim that Mr. Dameron was a "co-inventor" of the E-Cat 
technology which is the subject ofPCT International Application No. PCT/US2015/016897, Mr. 
Dameron's involvement with the E-Cat technology which is the subject of the aforementioned 
application was that of a glorified handyman and assistant to Dr. Rossi. Mr. Dameron performed 
the tasks he was directed to perform by Dr. Rossi and was not responsible for the development of 
any aspect ofthe E-Cat Units or Hot-Cat Units beyond performing such menial tasks. Mr. Dameron 
is not entitled to claim any intellectual property rights by virtue of his having performed manual 
labor on Dr. Rossi's invention, nor can his involvement give rise to any claim to the previously 
developed intellectual property of my clients. IH's intentional infringement upon my client's IP 
cannot and will not stand. 
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While you are correct in stating that the License Agreement provides that if there are any 
"inventions, discoveries, concepts, ideas, information" or anything else developed by IH or its 
affiliates relating to the E-Cat IP then it shall be the property of IH or its assigns, but clearly there 
were no "inventions, discoveries, concepts, information" or anything else developed by IH or Mr. 
Dameron relating to the E-Cat IP. Furthermore, such provision does not apply to Dr. Rossi's 
underlying E-Cat IP or his subsequent developments of the same. Neither IH, nor its affiliates or 
assigns has any lawful right to the underlying IP and/or any further development thereof by my 
clients other than those rights granted under the License Agreement which is limited to a right to 
use, but not own, such intellectual property. 

Neither IPH nor IH has undertaken the National Phase outside its Territory 

Contrary to your client's allegation that they have not "undertaken the national phase of 
seeking and obtaining a patent from a foreign patent office ... in a jurisdiction outside of the 
Territory", IH has in fact applied for patents using my clients intellectual property in countries 
outside of the licensed territory such as in Europe. In fact, IH's patent attorney Justin R. Nifong, 
Esq. applied for a European patent utilizing my client's intellectual property on or around 
November 9, 2015. T have independently verified that such application was submitted, and 
assigned a European Application Number by the European Patent Office. You will note that IH is 
not licensed to use my client's intellectual property anywhere in the European Union. Such action 
is a clear violation of the License Agreement and an unauthorized infringement upon my clients' 
IP rights. Demand is again made that IH and IPH International, BV cease and desist such 
infringement and immediately withdraw all patent and/or PCT applications immediately. 

IH Licensed More Than The Right To Use Certain Intellectual Property 

While your letter seems to infer that you believe the License Agreement confers more than 
just a license to use my client's Intellectual Property, the plain and unambiguous language of the 
License Agreement sets forth the scope of the license. The License Agreement § 1 provides, in 
relevant part, that "Leonardo and Rossi hereby grant to [IH] the exclusive right and license under 
the Patents and other E-Cat IP to develop, manufacture, make, have made, use, have used, offer 
to sell, have offered for sale, sell, have sold, import, and have imported all the products 
deriving from the E-Cat IP in the Territory (the "License")." Any use of the License beyond that 
scope provided above is a clear infringement upon my clients' intellectual property and patents 
and is actionable. 

The "Total Price" Under the Agreement Has Been Paid 

As set forth above, your client's claim that the Guaranteed Performance has not been 
performed is without merit. The Guaranteed Performance is currently under way, and upon 
completion, the full amount stated in §3 of the License Agreement shall be due and owing. While 
your letter states that the "total price has already been paid" such statement is incorrect as my 
clients have fully complied with their obligations under the License Agreement and Amendments 
thereto, and expect that your clients will do the same. Your statement that the "total price has 
already been paid" is, in and of itself, an anticipatory breach of the License Agreement and is 
actionable. 

--- ----
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Notwithstanding the above, and without waiving any rights my clients may have with 
respect to IH and/or !PH's anticipatory repudiation of the License Agreement and infringement 
upon my clients' intellectual property, my clients will agree to a meeting with you and your client 
in an attempt to amicably resolve the parties' differences. At such meeting, my client expects you 
client to provide reasonable assurances that it will perform in accordance with the License 
Agreement upon completion of the Guaranteed Performance validation. 

Please have your staff contact my paralegal, Linda Conley, to coordinate the time and place 
for such meeting. I understand that it is the holiday season, but I suggest that we attempt to 
schedule this meeting as soon as practical. 

HN W. ANNESSER, ESQ. 
The Silver Law Group, P .A. 
P.O. Box 710 

-- -- - ~ -
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Fw: Re: Update from Andrea Rossi 
1 messaggio 

Andrea Rossi <ar. 123@mail. com> 20 maggio 2015 16:59 
A: Maddalena Pascucci <pascucci.maddalena@gmail.com> 

Sent: Wednesday, February 18,2015 at6:39 AM 
From: "Tom Darden" <tdarden@industrialheat.co> 
To: "Andrea Rossi" <ar.123@mail.com>, "JTVaughn" <jvaughn@industrialheat.co>, "Joe Pike" 
<jpike@evofem.com>, "Daniel Pike" <daniel@pike.co>, "John Mazzarino" <jmazzarino@industrialheat.co> 
Subject: Re: Update from Andrea Rossi 

Thanks for this update and positive news for us and for the world. 

By the way, after seeing the email from Penon, I did have one question about how he will determine whether the steam in 
the fine is dry. I will forward to him shortly. 

Tom Darden 
919 522 4095 m 

From: Andrea Rossi 
Sent: Tuesday, February 17, 2015 9:55PM 
To: Tom Darden; JT Vaughn; Joe Pike; Daniel Pike; John Mazzarino 
SubJect: Update from Andrea Rossi 

Dear All: 
Yesterday the ERV (Eng. Penon) is arrived and started lhe work in the factory of Miami. 
Today we began the installation of all his measurement instrumentation, that will be completed tomorrow 
morning. 
The plant is complete and ready to start. We have found many short circuits In the cablings, but wllh lhe 
excellent work of Barry \Nest, direded by Fulvia Fabiani, we have resolved the problems. 
Tomorrow we will start the plant. 
Probably we will have troubles for a couple of weeks. 
I will update you. Wth the help of God, at the end of February lndus1rial Heat will issue the ftrst invoice for the 
sale of energy made by a 1 MW E-Cat. 
Thursday 19th will be the Chinese New Year: I wish a successful and strongly positive New Year to Mia and 
Daniel Pike, her father and all our Chinese Friends: 
Andrea Rossi 

EXHIBIT 
ROSSI 

tttps :J/mail.google.comlmail/ui(Yi\i;2&ik=9024ci'11oe&view=pt&search=irblx&lh= 14d7'1d627lc06566&siml= 14d71d627fcb6566 I _A 
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SECOND AMENDMENT TO 
LICENSE AGREEMENT 

THIS SECOND AMENDMENT TO LICENSE AGREE.MENT {this "Amendment"), 
is made and entered into as of October ·- ·- 20 l3 by aud among LEONARDO 
CORPORA. TION, a Nt::w Hampshire Corporation ("Leonardo''), ANDREA ROSSI 
("Rossi"), AMPENERGO, INC.. an Ohio corporation ("AEG"), and INDUSTRIAL HEAT, 
LLC, a Delaware Jimitt:d liability compan~ (the ''Company") . Each of Leonardo, Rossi, 
AEG and the Company are reteued to herein as a "Party" and collectively as the "Parties .. , 

\VHEREAS, tile Parties entered into that certain Lic~nse Agreement effective as of 
October 26, 2012, as amended by that certain First Amendment to License Agreement 
ent<:red into as of April 29, 20 l3 (as amended, the ., Agreement"), and desire to amend the 
Agreement in certain respects. Capitalized terms used herein wl.tbout defmltion have t:he 
respective meanings set forth in th~ Agreement. 

NOW THEREFORE, in consideration of the mutual covenants and agreements set t'Jrth 
herein, and for other good and valuable considt:ration, the receipt and sufficiency of which 
are hereby acknowl0dged, the Parri~s hereby agree as follo\vs: 

1 , Amendment. Section 5 of the Agreement ts hereby amended to deleTe 1t in its 
entire ty and replace it with the follm~ing : 

5. Guaranteed Performance. 

Payment of the amount set forth in Section 3(c) above ts contingent upon a six 
cylinder Hot Cat unit reasonably acceptable to the Company (the "SLx Cylinder 
Umt") op<:rati.ng at rhe same level (or better) at which Validation was achieved for a 
period of 350 days (evw if not consecunvc) \Ytthin a 40(1 day· period commencu.1g on 
the date agreed to ttl vvrjting benveen the P<lfties ("Guaranteed PerfrJml&lce") Each 
ol.- Leonardo and Rossi. will u.se their commen:iatly reasonable best efforts to cause 
Guaranteed Pe1fom1ance to be achieved, including making repairs, adjustments and 
alterations to the Six Cylinder Unit as neded to achieve Guaranteed Performance 
The ERV (or ;:uwther party acceptabk to the Company and Leonardo) ·will be 
engaged to confinn m wriung the Guaranteed Performance Guaranteed Performance 
wili not be deem.;;d. aclueved tmless such written confim1ation 1s received or waived 
by the Company In the event Guaranteed Pmformance is not achieved within the 
time period set ti.:Jfth m this Section (as such time period may be extended by the 
Company in its salt discret[on) , but the ERV confinns that during such time period ) 
the ' ix Cylimkr Unit cons[srently produ<.:ed energ_ tbat is more than 2.6 times greater 
than the energy commmed by the Six. Cyhmlcr llnit and that the temperature of the 
srcan1 produced b; tht: ·,, ··yhnd ·r I 111 '•' <L>; consistently 100 degrees Cdsius or 
grea!.t: r, then ttte ZJrwuuii p· :tf fc h t.hr r: l'tl()llilY pnrsuant to "''-uon J(c) abov~ 
shali be reduced proportionally (based on a percentage rounded to tvvo decimal 
places) To acco1mt Cor the rcduclwn in the bnergy ~1ultiple (which shaH be ronndcd 
to the n1~ :11-est tenttJ. , •.\If.!\ rl11: E,•vn: • •lulupk ( 6 hH :J,r\!,Ut: 1 r.·-;11 fltlu HI 12:l\lll<,;! tt 

o l OO'.'io of rhe amount payab e urs'ua.nt to .'t!cttm l(C aod tht: pn uucri(lO r) ~en rgy 
tl a is 2 6 (or l es.~} t.lmcs g <tter t.hau rh~:: cuurgy ~0 11 umecl b th;.; St:'\ (\ lind~r Uni;: 
r~su1rjng in ~::cro being pa:-able pursuant to Section 3(c), with the total purchase; price 

EXHIBIT 
ROSSI I 
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set forth in Section 3. 1 to be reduced accordingly. If neither the foregoing standard 
nor Guaranteed Performance is achieved, the Company shall not be required to pay 
any amount pursuant to Section 3(c) above and the total purchase price set forth in 
Section 3. l shall be reduced accordingly. 

2. No Other Changes Except as expressly provided herein, the Agreement remains in 
full torce and effect and is ratified and confirmed by the parties to this Amendment. 

3. Counterparts. This Amendment may be executed in counterparts, no one of which 
need contain the original signatures of all Parties, provided that one or more 
counterparts collectively shall contain the signatures of all Parties to this Amendment. 
Execution hereof by facsimile shall have the same force and effect as execution by 
original signature 

IN \VlTl\fESS WHEREOF, the Parties hereto intending to be legally bound hereby, 
have duly executed this Second Amendment to License Agreement on the date first above 
written 

[Signature page follows] 

1fi2 58ei 2 

ROSSI 
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362 586 
ROSSI 

[Signature page to Second Amendment to license Agreement] 

INDUSTRIAL HEAT, LLC 

lJ.::fE. I 
By: l I~ 

ame: mas F. Darden 
Title: Manager 
Address for Notices: 
111 East Hargett Street, Suite 300 
Raleigh, NC 27601 
Email: 

LEONARDO CORPORAtiON 

By: 
Name: 
Title: 
Address for Notices: 
Andrea Rossi 
1331 Lincoln Rd , Apt 60 1 
.Miami Beach, FL 33139 

ROS:_JL ' 
Andrea Ross1 
Address for Notices: 
1331 Lincoln Rd., Apt. 601 
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·1· · · · Q.· · Yeah.· How much?

·2· · · · A.· · An hourly rate?· 150 or $175 an hour.

·3· · · · Q.· · What are you being paid, sir, for your

·4· ·services that you're providing to Industrial Heat now?

·5· · · · A.· · $175 an hour.

·6· · · · Q.· · Is your company, 0 Base Design, part of any

·7· ·professional organizations?

·8· · · · A.· · No.

·9· · · · Q.· · Are you part of any professional

10· ·organizations?

11· · · · A.· · Not presently.

12· · · · Q.· · Have you been within the last three years?

13· · · · A.· · Yes.

14· · · · Q.· · Which organization?

15· · · · A.· · I have been a member of ASME, a member of

16· ·SPIE, the Society of Photographic and, and Imaging

17· ·Engineering, and the American Physical Society.

18· · · · Q.· · What is ASME?

19· · · · A.· · American Society For Mechanical Engineers.

20· · · · Q.· · Why are you no longer a member of that?

21· · · · A.· · Just because I, I changed addresses and never

22· ·renewed at my new address.

23· · · · Q.· · Okay.· What about the society for -- I'm

24· ·sorry, SPIE?

25· · · · A.· · Yeah.· The, I, I am no longer doing imaging

Case 1:16-cv-21199-CMA   Document 252-2   Entered on FLSD Docket 04/10/2017   Page 2 of 18

http://www.caseworksonline.com


·1· ·understand what the anticipated performance was in

·2· ·different scenarios.· So we looked at, we used OpenFOAM,

·3· ·that tool that I described, to do 3D simulations of

·4· ·various reactors.· We used a series of tools called,

·5· ·it's Python, NumPy, and other associated infrastructure

·6· ·tools to do analysis and modeling of it.· So we modeled

·7· ·electromagnetic fields.· We modeled the current and

·8· ·voltage supply timing.· So general modeling and

·9· ·simulation associated with an engineering system.

10· · · · Q.· · Okay.· What are the limitations on that, if

11· ·any?· I mean --

12· · · · A.· · On modeling and simulation?

13· · · · Q.· · Yeah.

14· · · · A.· · Oh, there are significant limitations.· It

15· ·really depends on the fidelity and how you describe it,

16· ·the boundary conditions, but it really depends.· We use

17· ·it as guidance for understanding kind of the range of

18· ·potential outcomes.· So we use it as a tool to guide the

19· ·development of a test plan and procedure.

20· · · · Q.· · Okay.· So is there any, within that system

21· ·what, what is the error rate for the modeling as opposed

22· ·to the actual testing?

23· · · · A.· · I don't know, I don't understand what you

24· ·mean.

25· · · · Q.· · How closely can you predict a result with

Case 1:16-cv-21199-CMA   Document 252-2   Entered on FLSD Docket 04/10/2017   Page 3 of 18

http://www.caseworksonline.com


·1· ·you not?

·2· · · · A.· · I never prepared any report to undermine

·3· ·anything.· I prepared a report on a review of the

·4· ·documents that I was provided.

·5· · · · · · · (Whereupon, Exhibit 7 was marked for

·6· · · ·identification.)

·7· · · · Q.· · I show you, sir, a document marked as Exhibit

·8· ·Number 7.· Have you seen this document before, sir?

·9· · · · A.· · Not in this form.· It looks, it looks

10· ·familiar, but it doesn't seem like it's complete.

11· · · · Q.· · Did you prepare this document, sir?

12· · · · A.· · It appears to be part of a document that I

13· ·prepared.

14· · · · Q.· · Well, it says that it's an appendix.· Is

15· ·there a larger document?

16· · · · A.· · Well, this was after the test, so I would

17· ·imagine that there is more to this document, yes.

18· · · · Q.· · Do you know why it hasn't been produced?

19· · · · A.· · I have no idea.

20· · · · Q.· · Who asked you to prepare this document?

21· · · · A.· · After the visit on the 20 -- I'm sorry, on

22· ·the 16th and 17th, Mr. Chris Pace of Jones Day asked

23· ·me --

24· · · · Q.· · 16th and 17th of?

25· · · · A.· · I'm sorry.· Of February of 2016.
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·1· · · · Q.· · Thank you.

·2· · · · A.· · I have to be careful.

·3· · · · · · · MR. LOMAX:· I'm going to instruct you not to

·4· · · ·divulge conversations you had with counsel.

·5· · · · · · · THE WITNESS:· Okay.

·6· · · · A.· · I was instructed to write down all of my

·7· ·notes and information about what I had observed.

·8· · · · Q.· · Who instructed you?

·9· · · · A.· · Counsel.

10· · · · Q.· · Counsel for Industrial Heat?

11· · · · A.· · Yes.

12· · · · Q.· · I'm sorry.· You were instructed to write down

13· ·your notes and everything that you had observed?

14· · · · A.· · Yes.

15· · · · Q.· · Is there a more complete report other than

16· ·this?

17· · · · A.· · I believe that, you know, based on what's in

18· ·here, there's lots of redactions and at least the front

19· ·matter is removed.· I'm still going through it, but

20· ·yeah, there's a lot of redaction.

21· · · · Q.· · Do you know why it would be redacted?

22· · · · · · · MR. LOMAX:· Objection to the form of the

23· · · ·question.

24· · · · A.· · Because I prepared it for Industrial Heat's

25· ·attorneys.
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·1· · · · Q.· · Is it your understanding it would be used for

·2· ·litigation?

·3· · · · A.· · Probably.· If the litigation were to, to

·4· ·happen.

·5· · · · Q.· · Does any of this form the basis of your

·6· ·opinions in this case?

·7· · · · A.· · Yes.· These were my observations from what I

·8· ·had seen on those days.

·9· · · · Q.· · And do you reference these documents, or did

10· ·you refer to them in preparing your expert disclosure?

11· · · · A.· · I don't believe I did at all.

12· · · · Q.· · So you did this great body of work and never

13· ·referenced it?

14· · · · A.· · No, I don't think I did at all.· In fact, I

15· ·think this is the first time I've looked at it in at

16· ·least 10 or 11 months.

17· · · · Q.· · Okay.· Looking at -- I'm sorry.· For the

18· ·record, this is a document marked or bates stamped

19· ·IH00120031.· If you look at Page 4 of 39 of this

20· ·document.

21· · · · A.· · Oh, same one 4?

22· · · · Q.· · Yes, sir.

23· · · · A.· · Uh-huh.

24· · · · Q.· · On the first paragraph, second sentence in

25· ·you say, "As far as we can tell, none of the sensor data
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·1· · · · A.· · I saw the formula in the document, but we

·2· ·never saw the worksheet.

·3· · · · Q.· · Yeah.

·4· · · · A.· · So we just reproduced it and came up with

·5· ·values that were very similar to his.

·6· · · · Q.· · Okay.· So your, your values were similar --

·7· · · · A.· · Based on his data --

·8· · · · Q.· · -- to --

·9· · · · A.· · -- yes.

10· · · · Q.· · Okay.· So you're not saying he did any

11· ·improper calculations or anything to arrive at his --

12· · · · A.· · As far as I'm aware, the calculations were

13· ·consistent.

14· · · · Q.· · Okay.· Now, so you ultimately visited the

15· ·plant in Doral, correct?

16· · · · A.· · I visited the plant twice in Doral.· Once on

17· ·the, I believe it was the 16th and 17th, and then

18· ·subsequently we came back and made some additional

19· ·inspections.· I don't remember if it was March or at

20· ·some point after that.

21· · · · Q.· · Now, you were permitted to speak with

22· ·Dr. Penon at the plant, correct?

23· · · · A.· · Yes.

24· · · · Q.· · Correct?

25· · · · A.· · At the end of the test I had a, what I would
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·1· ·know, the publications are just a criteria that you need

·2· ·to publish to be able to continue on in these spaces.

·3· · · · Q.· · Okay.· Have you ever appeared as an expert in

·4· ·any cases where you did not wind up testifying?

·5· · · · A.· · No.

·6· · · · Q.· · Have you ever offered expert opinions to, in

·7· ·respect to any litigation before?

·8· · · · A.· · No.· I don't know if the deposition that I

·9· ·did back in the late '90s, I don't know if that would be

10· ·considered expert or not.· I just simply don't know.

11· ·They were asking me about my opinions on these various

12· ·products.

13· · · · Q.· · Okay.

14· · · · A.· · So I don't, I don't know if that's expert or

15· ·not.

16· · · · Q.· · Have you been retained as an expert in this

17· ·case?

18· · · · A.· · Well, that's hard to say.· I am, I was asked

19· ·to, to do this deposition and to support, and in my

20· ·severance package it indicates that I have to support

21· ·them at, at their request.· So I would guess that that's

22· ·probably yes, but I don't really understand the

23· ·technical delineation of that.· I am doing it.· I'm

24· ·billing them for my time.

25· · · · Q.· · Okay.· Who contacted you to do this work?
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·1· · · · A.· · So what you do is you create a distribution

·2· ·of the two data sources so you can look at how those

·3· ·measurements correlate, so you can look at the

·4· ·distribution shape to find out if there's anomalous

·5· ·structure in the distribution.

·6· · · · Q.· · Anomalous structure in the distribution?

·7· · · · A.· · Yes.

·8· · · · Q.· · We're, we're comparing presumptively two data

·9· ·points on the same date to each other?

10· · · · A.· · No.· In a joint probability density function

11· ·what you're doing is you're actually creating a

12· ·distribution of all the days at the various power levels

13· ·and corresponding the power levels measured by, in this

14· ·case, Penon to the power levels measured by Florida

15· ·Power and Light.· So we could look to see how these

16· ·distributions vary over time to see if there's

17· ·structural changes in it.

18· · · · Q.· · I guess I'm not understanding.· Structural

19· ·changes in the distributions of what?

20· · · · A.· · Of the, the behavior between the two power

21· ·sources.· So you do a, you're creating a, a distribution

22· ·of these power measurements.

23· · · · Q.· · What, what do you mean by distribution of

24· ·these power measurements?

25· · · · A.· · So a, if you take, if you create a histogram,
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·1· ·average.· What happened was the amount of output energy

·2· ·was effectively not, I shouldn't say constant, it varied

·3· ·some, but the input energy to the system actually went

·4· ·down.· So we actually see a reduction in the input

·5· ·energy.· So this disproportion means the output energy

·6· ·was constant and the input went down and, therefore, the

·7· ·COP went up.· So if I put in less power, how could that

·8· ·happen?· It's just completely illogical.

·9· · · · Q.· · Okay.· How long, this reaction that's used on

10· ·the device -- first of all, do you have any background,

11· ·education, or work experience with LENR technologies?

12· · · · A.· · Not before I went to Industrial Heat.

13· · · · Q.· · Okay.· And any experience with nuclear

14· ·reactors prior to that?

15· · · · A.· · No.

16· · · · Q.· · Okay.· So are you familiar with nuclear

17· ·reactors?

18· · · · A.· · Yes, I am.

19· · · · Q.· · Do you feel competent to testify as to them?

20· · · · A.· · No, no.

21· · · · Q.· · Okay.

22· · · · A.· · I'm not into the full operation of a nuclear

23· ·reactor, no.

24· · · · Q.· · Now, when the reaction is started in the

25· ·E-Cat and you remove the power source, the input power,
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·1· ·temperature area, and condensing the steam back into

·2· ·water, and recirculating it back to the other side.

·3· · · · Q.· · And what amount of pressure or vacuum would

·4· ·have been needed to move that amount of steam?

·5· · · · A.· · My recollection, based on the information I

·6· ·had, was about 10 PSI pressure drop, but it is

·7· ·impossible to say without knowing what was on the other

·8· ·side of the wall.· I mean if there was a bunch of

·9· ·additional plumbing or turns or corners or ups or downs,

10· ·then that number goes up because there are more losses

11· ·in the system.

12· · · · Q.· · 10 PSI?

13· · · · A.· · Approximately.· And I know I'm mixing units

14· ·on you there, so I'm --

15· · · · Q.· · You are.

16· · · · A.· · -- sorry about that.

17· · · · Q.· · So your thermal simulations, do they set

18· ·forth, the simulations that you've done, do they set

19· ·forth all the presumptions and data that you put into

20· ·them?

21· · · · A.· · Yes.· It's all in the simulation files, all

22· ·of the assumptions and all of the data.

23· · · · Q.· · Okay.· Do you know whether those have been

24· ·provided?

25· · · · A.· · I believe that those were conducted for our
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·1· ·attorneys, so I, I don't know what was provided.

·2· · · · Q.· · You don't, you don't plan on presenting those

·3· ·to a jury, do you?

·4· · · · · · · MR. LOMAX:· Objection --

·5· · · · A.· · I do, yes.

·6· · · · · · · MR. LOMAX:· -- to the form of the question.

·7· · · · Q.· · You do?

·8· · · · A.· · Yes.

·9· · · · Q.· · So you, you plan on using those simulations

10· ·in front of a jury, yet somehow they haven't been

11· ·provided to us prior to your deposition?

12· · · · A.· · I don't know what's been provided.

13· · · · · · · MR. LOMAX:· Objection to the form of the

14· · · ·question.

15· · · · A.· · So I don't know what has been provided.  I

16· ·provided those to counsel, and I provided them as a

17· ·basis for understanding what was going on in the

18· ·building.

19· · · · Q.· · As well as a report?

20· · · · · · · MR. LOMAX:· Objection to the form of the

21· · · ·question.

22· · · · A.· · Yes.· I think I, I believe I did write a, a

23· ·report.

24· · · · Q.· · Okay.

25· · · · · · · THE VIDEOGRAPHER:· 20 minutes.
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·1· · · · A.· · Okay.· So why, maybe you could go through and

·2· ·interpret all of this language for me.

·3· · · · Q.· · That I cannot do for you because I don't

·4· ·speak Italian.

·5· · · · A.· · Okay.

·6· · · · Q.· · Sir --

·7· · · · A.· · Is that maximum flow, minimum flow, average

·8· ·flow?

·9· · · · Q.· · I believe that's the tested rate.

10· · · · A.· · Okay.

11· · · · Q.· · But let's make that assumption for now.

12· ·Okay?

13· · · · A.· · Okay.

14· · · · Q.· · We'll, we'll call it an assumption.· We can

15· ·have you check that.· But at 1.5, errore, which I'm

16· ·pretty sure we both can guess is error percentage --

17· · · · A.· · Uh-huh.

18· · · · Q.· · -- at 1.5 appears to be .3 and .4 --

19· · · · · · · MR. LOMAX:· Objection.

20· · · · Q.· · -- percent.

21· · · · A.· · This, again I'll go back to the original

22· ·discussion.· Where is the test plan?· Where are the test

23· ·procedures?· Where is the data to support this?· These

24· ·are numbers in Italian on a sheet of paper.

25· · · · Q.· · That is a great question.· Where is your test
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·1· ·plan, sir, for the test you ran?

·2· · · · A.· · It's in our, in our archival, and it was

·3· ·provided to our attorneys under attorney-client

·4· ·privilege.

·5· · · · Q.· · It has not been provided to me --

·6· · · · A.· · I don't, I don't know.

·7· · · · Q.· · -- so I can't evaluate your test either, but.

·8· · · · · · · MR. LOMAX:· Objection to this as argumentive.

·9· · · ·You're just making conversation instead of

10· · · ·questions.

11· · · · Q.· · Can I properly evaluate your test, sir,

12· ·without knowing the test plan?

13· · · · A.· · I don't believe you can.

14· · · · Q.· · Okay.· Can I properly assess your test, your

15· ·testing without being provided the test data?

16· · · · A.· · I don't believe you could.

17· · · · · · · THE VIDEOGRAPHER:· One and a half minutes.

18· · · · Q.· · Can I adequately evaluate your test data

19· ·without seeing any information --

20· · · · · · · MR. LOMAX:· Objection.

21· · · · Q.· · -- regarding how it was performed, how it was

22· ·run, the test data, the assumptions made, the slope, the

23· ·flow rate of the water?

24· · · · A.· · Only to the equivalent extent as I can read

25· ·Italian and interpret this.
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·1· ·of the test?· No, I was --

·2· · · · Q.· · For Industrial Heat.

·3· · · · A.· · -- an employee of Industrial Heat.

·4· · · · Q.· · Okay.

·5· · · · A.· · Prior to the end of the test I was an

·6· ·employee of Industrial Heat.

·7· · · · Q.· · And your work there was as an employee of

·8· ·Industrial Heat, was it not?

·9· · · · A.· · Uh-huh.

10· · · · Q.· · Your measurements?

11· · · · A.· · Uh-huh.

12· · · · Q.· · Okay.· That, that was in the ordinary course

13· ·of your job functions?

14· · · · A.· · No.· I was provide -- I was doing this

15· ·specifically because I was requested to do it when we

16· ·went down to the plant closing after Industrial Heat had

17· ·engaged.

18· · · · · · · MR. LOMAX:· And once, once again --

19· · · · · · · MR. ANNESSER:· No, no.· Hold on.

20· · · · · · · MR. LOMAX:· -- I object.

21· · · · · · · MR. ANNESSER:· I'm entitled to timing here.

22· · · · Q.· · Were you asked to come down to the plant on

23· ·the 16th and 17th by counsel or as part of your job?

24· · · · A.· · I was asked to come down --

25· · · · · · · MR. LOMAX:· Objection.
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·1· · · · A.· · I was asked to come down by Industrial Heat

·2· ·under the guidance of counsel.

·3· · · · Q.· · Okay.· So at that point in time, without

·4· ·seeing any of the things that you observed on that date,

·5· ·was it your understanding that they were planning on

·6· ·litigating with Dr. Rossi?

·7· · · · · · · MR. LOMAX:· Objection.· Do not respond to

·8· · · ·this based on your --

·9· · · · · · · MR. ANNESSER:· I asked his understanding.

10· · · · · · · MR. LOMAX:· No --

11· · · · · · · MR. ANNESSER:· I'm entitled to understand

12· · · ·that.· Yeah, absolutely.

13· · · · · · · MR. LOMAX:· That would be based on his

14· · · ·communication with counsel.

15· · · · · · · MR. ANNESSER:· Was it --

16· · · · · · · MR. LOMAX:· Objection.

17· · · · · · · MR. ANNESSER:· His understanding is his

18· · · ·understanding.

19· · · · · · · MR. LOMAX:· Based on --

20· · · · · · · MR. ANNESSER:· I'm not asking about

21· · · ·communications.· His understanding is not

22· · · ·privileged.· Communications are.

23· · · · · · · MR. LOMAX:· I'm going to instruct you, if you

24· · · ·can provide anything outside of what you know from

25· · · ·your communications with counsel, then you should do
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·1· · · ·so.· Otherwise --

·2· · · · · · · MR. ANNESSER:· Just because he communicates

·3· · · ·with counsel doesn't mean he doesn't have to testify

·4· · · ·to anything that he communicated about.· I'm asking

·5· · · ·his understanding.· I'm not asking what was

·6· · · ·discussed.

·7· · · · Q.· · And I don't want you to tell me what was

·8· ·discussed.· I want you to tell me was it your

·9· ·understanding at that point in time that they were

10· ·preparing for litigation with Dr. Rossi?

11· · · · · · · MR. LOMAX:· Objection.· If you can answer

12· · · ·without divulging what you knew from --

13· · · · · · · MR. ANNESSER:· Stop, Mr., Mr. Lomax.· You are

14· · · ·guiding the witness.· Okay.· I'm not asking for any

15· · · ·communications.

16· ·BY MR. ANNESSER:

17· · · · Q.· · You can answer with a yes or no.· Was it your

18· ·understanding, sir, that at that time, as of the end of

19· ·the test, February 16th and 17th, 2016, that Industrial

20· ·Heat was preparing for litigation with counsel -- or I'm

21· ·sorry, litigation with Dr. Rossi?

22· · · · A.· · All of my communications were with counsel at

23· ·that time.

24· · · · Q.· · All right.· That was not the question, sir.

25· ·Was it your understanding that, that Industrial Heat was
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·1· ·preparing litigation with Dr. Rossi?

·2· · · · A.· · My understanding was that the Industrial Heat

·3· ·group anticipated that Dr. Rossi would sue them.

·4· · · · Q.· · Because they did not plan to pay?

·5· · · · · · · MR. LOMAX:· Objection.· I object to this

·6· · · ·entire line of questioning.

·7· · · · A.· · I don't, I don't have any idea about why.

·8· · · · Q.· · Why would Dr. Rossi sue them?

·9· · · · A.· · I have no idea.· He's a litigious person?  I

10· ·don't know.

11· · · · Q.· · Is he?· How many lawsuits has he filed?

12· · · · · · · MR. LOMAX:· Objection.· I'm...

13· · · · A.· · I have no idea.

14· · · · Q.· · Well, you just called him a litigious person?

15· · · · A.· · Uh-huh.

16· · · · Q.· · Based on what?

17· · · · A.· · Based on comments made to me by Tom Darden.

18· · · · Q.· · What comments?

19· · · · A.· · That he's a litigious person and we need to

20· ·drive this to find out if anything is real here.

21· · · · Q.· · And when were those comments made?

22· · · · A.· · June of 2015.

23· · · · Q.· · So your participation in the, in coming down

24· ·on the 16th and 17th of February 2016, was that in

25· ·anticipation of litigation or was that in your role as
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EXPERT DISCLOSURE OF JOSEPH A. MURRAY 
 

 Defendants THOMAS DARDEN, JOHN T. VAUGHN, INDUSTRIAL HEAT, LLC 

(“IH”), IPH INTERNATIONAL B.V. (“IPH”), and CHEROKEE INVESTMENT PARTNERS, 

LLC (collectively, “Defendants”), pursuant to Fed. R. Civ. P. 26 (a)(2)(C), hereby submit the 

expert disclosure of Joseph A. Murray: 

I. INTRODUCTION 

 Joseph A. Murray, former Vice President of Engineering for Industrial Heat, LLC, shall 

be testifying as to his opinions concerning the accuracy and reliability of the report by Fabio 

Penon of the E-Cat plant as well as the performance of the E-cat plant itself.  

 

II. SUMMARY OF OPINIONS 

Comparisons Between Power Sold By Florida Power & Light Company to J.M. Products, 
Inc. and Power Reported As Absorbed By Fabio Penon and Fulvio Fabiani 

 Mr. Murray will describe how the data generated by Fabio Penon (“Penon”) and Fulvio 

Fabiani (“Fabiani”) pertaining to the power absorbed during the testing of the E-cat plant at 

ADDRESS OF DORAL LOCATION(“JMP”) is at odds with the  the amount of power used at 

Doral location as demonstrated by Florida Power & Light Company (“FPL”) records. See 

“Exhibit A.” Using the values of power absorption into the reactor reported by Penon to 

Industrial Heat, LLC, Mr. Murray compared these numbers to the actual power provided by FPL 

to the Doral location and found numerous inaccuracies reported by Penon and Fabiani.  

 Mr. Murray also compared Penon and Fabiani’s data to the historical average amount of 

power that the Doral location used before and after the purported “guarantee performance test” 

(specifically before and after the reactor was turned on). Once again, Mr. Murray’s analysis 

demonstrates that Penon and Fabiani’s reports on the power absorbed into the E-cat plant are 
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inaccurate when measured against power provided by FPL to Doral location are riddled with 

inaccuracies when measured against the power actually provided by FPL to the plant. See  

“Exhibit B.” 

Inverse Relationship of Power Input to Plant and Coefficient of Power 

Using the values reported by Penon to Industrial Heat, Mr. Murray compared the reported 

power input to the E-cat plant reported by Penon  against the reported coefficient of power 

(“COP”) reported by Penon as reflected in Figure See “Exhibit C.” After comparing the two sets 

of numbers, Mr. Murray’s results revealed an inverse relationship between the input power and 

the COP (i.e., when the plant draws less power, the COP of the E-cat plant increases). Mr. 

Murray will testify that there is no logical reason why the COP should be changing inversely to 

the amount of power inputted given that the same E-cat plant was used throughout the 

“guaranteed performance test.”  

 

Heat Simulations  

Mr. Murray will testify as to the heat simulations he ran to recreate the thermal conditions 

inside the Doral location The thermal simulation involved a 500 kw or 800 kw power source 

uniformly distributed in a container at the Doral location, 7861 NW 46th Street, Doral, FL 33166 

and releasing heat into the ambient warehouse of the Doral location. Mr. Murray’s simulation 

demonstrates how the heat would typically build over time to achieve a steady state temperature. 

See “Thermal Simulations” This means that the room would have been heated to a temperature 

unsuited for a human working environment.  
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Water Flow 

Mr. Murray will be testifying as to the tests he conducted on the water flow into the E-cat 

plant. The results of Mr. Murray’s test show that the measured flow meter used by Penon would 

report a much higher flow of water than was actually occurring. The purpose of the test was to 

determine how the flow meter used by Penon operated when a limited amount of water flowed 

through it. Murray’s results showed that the water meter Penon used would show the results that 

Penon reported when in fact the actual water flowing through the meter was multiples less than 

what the meter showed. the behavior of the  flow meter when a very minimum amount of water 

was going through it.  See “Water Flow Test Results”. 

QUALIFICATIONS 

 Mr. Murray’s educational background includes an ABD from University of Maryland, an 

M.S. from University of Utah and a B.S. from Michigan State University.  
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Dated: January 30, 2017. Respectfully submitted, 
 
/s/ Christopher R.J. Pace 
Christopher R.J. Pace 
cpace@jonesday.com 
Florida Bar No. 721166 
Christopher M. Lomax 
clomax@jonesday.com 
Florida Bar No. 56220 
Christina T. Mastrucci 
cmastrucci@jonesday.com 
Florida Bar No. 113013 
Erika S. Handelson 
ehandelson@jonesday.com 
Florida Bar No. 91133 
Michael A. Maugans 
mmaugans@jonesday.com 
Florida Bar No. 107531 
JONES DAY 
600 Brickell Avenue 
Brickell World Plaza 
Suite 3300 
Miami, FL 33131 
Tel: 305-714-9700 
Fax: 305-714-9799 
Counsel for Defendants/Counter-Plaintiffs 
Third Party-Plaintiffs 
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CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that a true and correct copy of the foregoing was served by e-mail 

on counsel of record this 30th day of January, 2017. 

 /s/ Michael A. Maugans 
Michael A. Maugans 
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SERVICE LIST 
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Paul D. Turner 
D. Porpoise Evans 
PERLMAN, BAJANDAS, YEVOLI & 
ALBRIGHT, P.L. 
283 Catalonia Avenue, Suite 200 
Coral Gables, FL 33134 
Tel.: (305) 377-0086 
Fax: (305) 377-0781 
jannesser@pbyalaw.com 
bchaiken@pbyalaw.com 
pturner@pbyalaw.com 
pevans@pbyalaw.com 
Counsel for Plaintiffs 
 
Fernando S. Aran  
ARAN, CORREA & GUARCH, P.A. 
255 University Drive 
Coral Gables, FL 33134-6732 
Tel.: (305) 665-3400 
Fax: (305) 665-2250 
faran@acg-law.com 
Counsel for JM Products, Inc., Henry Johnson and James Bass 
 
Rodolfo Nuñez 
RODOLFO NUNEZ, P.A. 
255 University Drive 
Coral Gables, Florida 33134 
Tel: (305) 665-3400 
Fax: (305) 665-2250 
rnunez@acg-law.com 
Counsel for United States Quantum Leap, LLC and Fulvio Fabiani  
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EXPERT REPORT OF RICK A. SMITH, P.E. 
 

 Defendants THOMAS DARDEN, JOHN T. VAUGHN, INDUSTRIAL HEAT, LLC 

(“IH”), IPH INTERNATIONAL B.V. (“IPH”), and CHEROKEE INVESTMENT PARTNERS, 

LLC (collectively, “Defendants”), pursuant to Fed. R. Civ. P. 26 (a)(2)(B), hereby submit the 

expert report of Rick  A. Smith, P.E.: 

I. INTRODUCTION 

 I, Rick A. Smith, P.E. principal of Applied Thermal Engineering, Inc., located at 7400 

Brown Road, Ostrander, OH 43061, have been retained by counsel for Defendants in the above-

captioned litigation to provide my opinions concerning the reported validation of certain low 

energy nuclear reactor (“LENR”) technology referred to as the “E-Cat.”  Specifically, I have 

been asked to render my opinions on the following issues: 

1. Whether the device tested by Mr. Penon in Doral, Florida, from February 2015 

through February 2016 operated at a coefficient of performance of at least 10.85  

for a period of 350 days (even if not consecutive) within any 400 day period prior 

to March 29, 2016. 

2. Whether the device so tested in Doral consistently produced energy more than 2.6 

times greater than the energy consumed by the device and whether the 

temperature of the steam produced by the device was consistently 100 degrees 

Celsius or greater. 

II. STATEMENT OF OPINIONS 

Equipment Description 

 This author has not yet been able to inspect  the E-Cat site in Florida.  The address of this 
site is 7861 NW 46th Street, Doral, FL 33166-5470.  However, based upon information currently 
available to him, the author believes that the equipment in question at the Florida site is: the E-
Cat, a device invented by plaintiff, Andrea Rossi, a purported chemical processing/production 
facility run by J. M. Chemical Products, Inc. or J.M. Products, Inc. (hereinafter JM), and related 
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piping, electrical equipment, utilities, etc. to support the two ventures.  The author believes that 
the purpose of the E-Cat was to sell steam, via Mr. Rossi’s company Leonardo Corp., to JM. 
 

Background, Observations, and Narrative 
 

 One claim, perhaps the primary claim, of Mr. Rossi’s invention, the E-Cat, is that it will 
produce many times more energy than it consumes.  The author’s understanding is that 
defendants Industrial Heat and IPH International, B.V. entered into a contractual arrangement 
with Mr. Rossi, based upon a hope that the E-Cat might, in fact, produce more energy than it 
consumed. 
 
 The author’s understanding is that the plaintiffs contend that the Report dated  
03/28/2016 by Dr. Ing. Fabio Penon is validation of the E-Cat’s performance.  The purpose of 
the author’s investigation is to determine if the E-Cat did, in fact, produce more energy than it 
consumed, as Mr. Penon reported.  The author has not been asked to form an opinion, nor has he 
formed an opinion on the physics of the reaction claimed by Dr. Rossi.   
 

Basic Thermodynamics 
 

 The author will discuss the basics of thermodynamics before he analyzes the claimed 
performance of the E-Cat. 
 
 There are two foundational laws of thermodynamics, the First, and the Second. 
 
 The engineering definition of the first law of thermodynamics, in Thermodynamics, by 
Kenneth Wark, states: “When a closed system is altered adiabatically [i.e. without heat transfer], 
the work is the same for all possible paths which connect the two given equilibrium states.” To 
put this into normal English, the first law of thermodynamics states that neither matter, nor 
energy, can be created or destroyed, they can only change form. 
 
 There are many forms of energy.  A few of them are chemical, electrical, mechanical, 
nuclear, thermal, electromagnetic, and so on.  Please see the picture below. 
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 In theory, they are all interchangeable.  A ubiquitous example is a cell phone battery.  
When the phone is in use, the battery is using chemical energy to generate electrical energy.  
When the phone is charging, electrical energy is being converted into chemical energy.  These 
two conversions are very interchangeable. 
 
 In other instances, the interchangeability is somewhat limited.  Nuclear energy is 
generally a one-way street.  In a nuclear weapon, for example, the nuclear energy released by the 
explosion produces enormous amounts of thermal, mechanical, and electromagnetic energy.  In a 
nuclear power plant, the controlled decay of the isotopes produces enormous amounts of thermal 
energy to produce electrical power or propel a ship. 
 
 Dr. Wark defines the second law of thermodynamics thusly:  “The entropy of an isolated 
system always either increases or remains the same when the system changes from one 
equilibrium state to another.”  In other words, energy systems always “roll downhill” when left 
to themselves.  Thermal systems will always proceed from hot (higher energy) to cold (lower 
energy), left to themselves; they will never go from cold to hot unaided.  The human body does 
not generally become stronger, healthier, or more agile as one ages.  The author has personal 
experience with this. 
 
 Another fundamental definition is that of a BTU, or British Thermal Unit.  A BTU is the 
amount of heat required to raise (or lower) one pound of water one degree Fahrenheit. 
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 A wooden kitchen match contains about one BTU, to put things into perspective. 
  
 Let’s do a quick entropy example in a hypothetical, but realistic situation.  The picture 
below shows a conventional, coal fired steam power plant. 
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 A conventional steam power plant might have steam leaving the boiler at a pressure of 
2485.3 PSIG (Pounds per Square Inch, Gauge).  This is equivalent to 2500 PSIA (Pounds per 
Square Inch, Absolute).   
 
 Gauge pressure has the local atmospheric pressure as its base, normally 14.696 PSIA, at 
sea level.  Think Miami.  Absolute pressure has zero as its base.  Absolute pressure equals gauge 
pressure plus the local atmospheric pressure, and is used in most thermodynamic calculations.  
So in this example: 2485.3 + 14.7 = 2500.0 
 
 Please see the following picture for pressure and temperature comparisons. 
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 The leaving steam temperature of our hypothetical power plant might be 990° F.  This is 
equivalent to 1450° R (degrees Rankine), or absolute temperature. Our Fahrenheit temperature 
scale is based upon water freezing at 32° F and boiling at 212°F (at sea level pressure).   In our 
English measuring system, absolute zero is 0° Rankine.  To obtain degrees Rankine from 
Fahrenheit, one must add 460.  So, water freezes at 492° R. 
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 Now, in our hypothetical steam plant with superheated steam leaving the boiler at 2500 
PSIA, and 1450° R, the steam would have an entropy of 1.6966 BTU per pound per degree 
Rankine.  The enthalpy (heat content) of the steam is 1741.7 BTU per pound of steam. 
 
 The condenser of our power plant will operate in a deep vacuum, in order to maximize 
the work output and the thermal efficiency of the plant.  If the condenser operates at 0.6 PSIA, its 
condensing temperature will be 85° F (545° R), and the steam entering the condenser will have 
an entropy of 2.0218 BTU per pound per degree Rankine.  As the power plant converts the 
thermal energy of the fuel into thermal energy in the steam, into mechanical energy in the 
turbines, and then into electrical energy in the generator, the entropy of the system increases 
from 1.6966 to 2.0218.  This plant obeys the second law of thermodynamics, as do all legitimate 
power producing systems. 
 
 Remember that there are many losses in the system: the boiler shell as well as the steam 
lines give off heat to the environment, there are fluid friction losses in the steam and water piping 
systems and air and gas handling systems, there are combustion losses due to the inefficiencies in 
combustion and the exit gas temperature, there are mechanical and windage losses in the turbine 
and generator, there are electrical losses in the generator, wiring, and transformer.  All of these 
losses are irrecoverable and unavoidable.  Further, it takes a huge amount of internal power 
(pumps, fans, conveyors, etc.) to run a power plant, as well as the cost of running the pollution 
control systems.  Utilities spend enormous resources to reduce these losses and maximize the 
efficiencies of their plants, as well as minimizing the plant pollution. 
 
 The steam entering the condenser has a total enthalpy of 1098.6 BTU per pound, and an 
evaporation heat content of 1045.5 BTU per pound.  For each pound of steam that passes through 
the system, 696.2 BTU’s (1747.1 – 1098.6) are available to do work and thereby generate 
electricity. 
 
 The astute reader has observed that the steam still has a lot of energy left as it enters the 
condenser, 1045.5 BTU per pound to be exact.  Why can’t more power be extracted from that 
steam?  Because it is at almost no pressure, only 0.6 PSI above a perfect vacuum or zero 
pressure.  There is no pressure left to spin a turbine and do more work.  This heat MUST be 
rejected to the atmosphere.  That is the purpose of the condenser and the cooling tower. 
 
 The condenser is a heat exchanger which uses water from the cooling tower to remove 
the heat from the low pressure steam and convert it back to water (condensate), so it (the 
condensate) can be recycled through the plant over and over.  The cooling tower water loop 
pumps the water outside the plant to a cooling tower, where the water is cooled by ambient air 
passing over it.  This is where the waste heat from the plant is rejected.  The cooler water from 
the cooling tower then returns to the condenser to remove more heat from the low pressure steam 
in the condenser. 
 
 A crucial point that the reader must fully understand is that the rejected heat MUST GO 
SOMEWHERE.  It does not just simply vanish, rejected heat generated by indoor equipment 
must be rejected to the atmosphere by mechanical equipment.  This is true of any and every 
thermal plant.  The “air conditioner” which normally sits outside one’s house, is in reality only 
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the compressor and condenser section – the other parts, which are connected by a line set 
between the two, are inside the house.  The box outside the house is that part of the system which 
rejects the heat collected from inside the house to the ambient atmosphere. 
 
 Another thermodynamic concept that must be understood is that the boiling point of 
water (or any liquid) depends upon the pressure of the liquid.  At sea level conditions, water 
boils at 212° F.  At Leadville, CO, which is at an elevation of just over 10,000 feet (the local 
atmospheric pressure is about 10 PSIA, not 14.7 PSIA), water boils at about 192° F.  In a typical 
industrial boiler which operates at 150 PSIG (164.7 PSIA) the water boils at 366° F.  When a 
liquid is at its boiling point, it can exist as 100 % liquid, or 100 % vapor, or any fraction in 
between depending upon how much heat has been put into it at a given time.  The picture below 
shows this. 
 

 
 
 The units in the picture are metric, but the concept remains.  Also, saturation is a term of 
art used in the thermodynamic world.  It means that a fluid is saturated with heat.  In a closed 
pressure vessel, where liquid and vapor are in physical contact with each other, the fluid in the 
vessel (water in a boiler or refrigerant in an air conditioning system) can exist as 100 % water 
(the left portion of the blue line), 100% vapor (the right portion of the blue line), or any fraction 
in between (the green internal lines) depending upon how much heat has been put into the fluid 
at a particular time. 
 
 Another crucial issue regarding the red evaporation lines is that each point on the line 
represents the value of the energy (enthalpy) in the fluid at that point.  The bottom red line is at 
100° C which also happens to be the nominal fluid output temperature of the E-Cat.  
Furthermore, the saturation pressure for 100° C water is atmospheric pressure or 1 bar absolute.  
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A pressure level of one bar is equal to one atmosphere at standard sea level conditions (14.696 
PSIA English). 
 
 At the left, where the red line and the blue (saturated water) line intersect, the enthalpy is 
about 418 kJ/kg (kilo Joules per kilogram of water).  On the right side, where red and blue 
intersect, the enthalpy is about 2676 kJ/kg (I looked them up. I cannot actually interpolate that 
well).  The difference is 2258 kJ/kg.   This difference is the amount of heat it takes to convert a 
kg of water at 100° C to a kg of steam at 100° C, both at one bar pressure. 
 
 In English units, the enthalpy of saturated water is 180 BTU per pound at 212° F and 
atmospheric pressure, 14.696 PSIA.  The enthalpy of saturated steam at the same conditions is 
1150 BTU per pound.  Therefore, it takes 970 BTU’s per pound of fluid to convert water into 
steam. 
 
 It should be immediately obvious to the reader that it takes a great deal of energy to 
convert a kilogram or a pound of water into the equivalent amount of steam.  In fact, it takes over 
five times the energy to convert a pound of water to a pound of steam than it does to raise the 
temperature of water from the freezing to the boiling points. 
 
 Also, for any given fluid, the boiling temperature is dependent on the pressure the fluid is 
experiencing.  Again, where liquid and vapor are in physical contact with each other, the 
temperature - pressure relationship for a given fluid is fixed and immutable.  At a given pressure, 
the temperature of the fluid WILL be fixed by that relationship.  And at that fixed temperature 
and pressure, there can be 100 % liquid, 100 % vapor, or any fraction in between.  The horizontal 
red evaporation lines illustrate this concept. 
 
 Superheated steam (or any superheated vapor) is at a temperature above the saturation 
temperature for a given pressure.  Obviously, the fluid is 100 % vapor, and there is no liquid 
present.  Superheated steam is generated in a separate set of tubes which remove the steam from 
the liquid and then heat the steam to a temperature higher than the saturation temperature. 
 
 The author now begs the reader’s forgiveness for subjecting the reader to the previous six 
pages of thermodynamics.  However, a basic understanding of this subject is crucial if the reader 
is to understand the concepts which will be discussed below as they relate to the subject 
litigation. 
 

E-CAT MW1 Energy Plant Final Report 
 

 This report, dated 03/28/2016 by Dr. Ing. Fabio Penon is claimed to be the validation 
report of the E-Cat’s performance.  Penon is referred to as the Expert Responsible for Validation 
(ERV) in various documents, and will be referred to as such in this document, although the 
author expresses no opinion on whether Engineer Penon was the ERV as specified in the parties’ 
contractual documents. 
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 This author’s search of the internet reveals a prior relationship between Dr. Penon and 
Mr. Rossi.  If true, this author wonders how Dr. Penon could have been an objective, 
dispassionate third party verifier. 
 
 Defendants’ Third Amended Answer, Additional Defenses, Counterclaims and Third-
Party Claims identifies many issues regarding the test protocol, adherence to the original test 
plan, number of cells in service, and related issues.  Due to time constraints, this author will not 
address these issues in this report, but reserves the right to address them in the future. 
 
 In general, this author is not in this report discussing the E-Cat, per se.  First, he has not 
had a chance to inspect it, although he has viewed many photos of it.  Secondly, he has seen no 
documentation of the machine itself.  Again, the author reserves the right to address this in the 
future. 
 

Mr. Penon’s Data 
 

 The author has inspected Engineer Penon’s reports, and also summaries of Penon’s data 
in Excel spreadsheets titled, ROSSI_00001075 and ROSSI_00008579.   
 

 
 The picture just above is one of the pdf annexes of Penon’s report. 
 
 The Penon reports generally (with some variation) contain certain data.  The author 
understands that these data were provided to Industrial Heat as pdf files and not as Excel 
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spreadsheets.  The columns are not labeled as in an Excel spreadsheet, so each column will be 
referred to by its title.  The verbatim column descriptors shown below the title block will be 
reproduced for clarity. 
 
 The first four columns are the date and time columns.  These are unremarkable. 
 
 The entitled “days of functioning”, is the cumulative days counter.  This is also 
unremarkable. 
 
 The column entitled “average power supply (wh/h)”.  This would appear to be the 
average power supplied to the E-Cat.  (wh/h) is watt hours per hour, which equals watts.  Some 
months are in wh/h and others are in Kwh/h.  This difference in units is of no concern.  An 
interesting thing occurs starting in June, 2015.  If one takes the number in the column entitled 
“supplied energy wh/d” and divides it by 24, one gets the exact number in the “average power 
supply (wh/h)” column  to five digit precision. 
 
 The column entitled “supplied energy wh/d”.  This is apparently the daily energy 
supplied to the E-Cat.  If one takes the values in “average power supply” column and multiplies 
by 24, one obtains the almost exact value in the “supplied energy wh/d”.  Here is the problem.  
Instead of a value of 247,000 this column on Feb. 06, the author would expect to see a 
calculation here that would not result, in each entry, in a rounded number.  The report does not 
explain the calculation or estimation that Penon made to arrive at the reported number.  
Additionally, this is inconsistent with the Florida Power and Light records which casts further 
doubt on the data in Penon’s report. 
 
 The column entitled “tank water T max (Celsius)”.  This is the tank which feeds the E-
Cat cells.  It presumably is the large rectangular block in the center of Figure 2, on page 2/5 of 
Dr. Penon’s final report. Fig. 2 has an annotation pointing to this block titled “probe for water 
temperature measure”.  This is also unremarkable. 
 
 The column entitled “effective flowed water (kg/d)”, is the total mass of water transited 
during the test period.  The pictures of the flow meter shows that it reads in m3, or cubic meters.  
This author wonders if the data logger converted cubic meters to kilograms or is it done in the 
spreadsheet.  This author has the same concern with this column as with the column entitled 
“supplied energy wh/d” regarding the cell contents, i.e., seeing a rounded number in each cell as 
opposed to seeing a formula in each cell, or an explanation in the report as to how this number 
was calculated.  In the vast majority of the cases, this cell content was 36000, not 35837, or 
36714, but 36000 exactly.  27000 and 29000 were well represented also.  This is undoubtedly the 
most uniform data collection which this author has seen in his forty plus years of engineering.  
There is no reason or need to round data to the nearest 1000 in a report like this.  In fact, one 
needs to use the “Round” function in a spreadsheet to get numbers to display like this.  This 
author has more comments on the water meter later in the report. 
 
 The column entitled “reduced flowed water (kg/d)” is described at the bottom of page 3 
of the ERV report.  “Measurement uncertainties have been present during the test.  To take this 
into account the total mass of water transited during the test period has been reduced by 10%.”  
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This column is simply 90% of the “effective flowed water (kg/d)” column.  This author has the 
same concern with this column as with the “supplied energy wh/d” column regarding the cell 
contents, i.e., seeing a number in each cell as opposed to seeing a formula. 
 
 The column entitled “steam T min (Celsius)” is the measured temperature of the fluid 
leaving the E-Cat (This author has used fluid instead of steam intentionally.  This will be 
discussed later in the report).  The numbers themselves are unremarkable.  What they actually 
represent is a different matter. 
 
 The column entitled “steam pressure” is the measured pressure of the fluid leaving the E-
Cat (This author has used fluid instead of steam intentionally.  This will be discussed later in the 
report).  The numbers themselves are unremarkable.  What they actually represent is a different 
matter.  Every cell under steam pressure is “0” in the entire spread sheet. 
 
 The steam pressure in the “steam pressure” column is uniformly reported as “0.0” (bar).  
0.0 bar is 0.0 atmospheres absolute.  The way the data are presented the E-Cat is reported as 
operating in a perfect vacuum.  If the ERV meant 1 atmosphere, the column should have been 
labeled “1 bar” or 0.0 (barg), (barg being bar – gauge).  Another very serious data anomaly is 
that the steam temperatures are almost all reported as being over 100° C.  The saturation 
temperature of water/ steam at atmospheric pressure is 100.0° C.   
 
 The column entitled “produced energy (wh)” is represented as being the energy produced 
by the E-Cat.  The same comments about numbers in the cells versus formulas generally hold 
true for this column.   
  
 The “produced energy” numbers should have been generated and provided by a 
calibrated energy measuring device (to include steam flow, steam quality, temperature, and 
pressure) in the outlet of the E-Cat.  However, there never was an energy measuring device in the 
outlet of the E-Cat, as shall be discussed in depth later in this report.  Instead, the report raises 
suspicion that COP numbers (more on these later also) were not properly calculated, and the 
produced energy numbers may have been “back calculated”. 
 
 With respect to the column entitled “COP”, based on the above discussion, these numbers 
do not appear to have been properly calculated.  If an appropriate energy measuring device had 
been installed in the outlet of the E-Cat, the “produced energy” column would be a tabulation of 
those actual readings.  This value would then be divided by the “supplied energy wh/d” column, 
the actual supplied energy, to get the “COP”.  Which gets us to COP. 
 
 COP stands for Coefficient of Performance.  It is a term which is used in the air 
conditioning and heat pump industry, not the steam producing and power generation industries.  
The most general definition of air conditioning and refrigeration is removing heat from a place 
where it is not wanted and rejecting it to a place where it will dissipate to the environment.  The 
COP is a measure of how much work it takes to move a given amount of heat from point A to 
point B.  The more efficient an air conditioner is, the higher its COP will be because it takes less 
work to move the heat from inside to outside.  To use “COP” as a measure of the efficiency of a 
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heat producing device (the E-Cat), as opposed to a work absorbing device (an air conditioner), is 
a misapplication of the term.  
 
 In summary, it is this author’s professional opinion that the entire ERV spreadsheet is not 
a valid means to tabulate and compute the performance of the E-Cat.  Its data are suspect and the 
methodology is not explained in enough detail to render the results valid, standing alone. 
 

Test Instrumentation 
 

 The E-Cat test setup is briefly described by the ERV on pages 1, 2, and the top of 3.  
Figure 2 on page 2 purports to be a schematic of the test setup.  With this setup, in the author’s  
opinion it is not possible to accurately measure the output of the E-Cat. 
 
 The American Society of Mechanical Engineers (ASME), of which this author is a 
member, produces many Performance Test Codes for boilers and many other types of equipment.  
In the course of running one of these tests, numerous parameters which are delineated in the 
codes are carefully measured, one of which is the steam flow from the boiler.  The steam flow, as 
well as its temperature, pressure, and quality in a saturated steam system are critical parameters 
to accurately measure and determine the actual BTU’s per hour (BTUH) which the boiler is 
producing.  Without knowing this, it is impossible to measure the performance and efficiency of 
the boiler. 
 
 The E-Cat is a boiler, albeit of unconventional design.  Since it is a boiler, its efficiency 
can only be accurately measured by accurately determining its actual flow out of the unit, as well 
as its temperature, pressure, and steam quality, among other things.  Steam quality is the 
percentage of steam in a given flow.  A steam quality of 100% means that there is 100% steam in 
the boiler output and no moisture.  A steam quality of 75% means that there is 75% steam and 
25% moisture in the boiler output.  Please remember that at a given temperature and pressure, 
there can be 100% liquid, 100% vapor, or any fraction in between, as was explained above. 
 
 By only measuring the temperature and pressure of the fluid leaving the boiler, there is 
absolutely no way of knowing how much fluid is flowing, and what the steam quality is.  The E-
Cat could have been producing 100% hot water, or 100 % steam, and no one would know the 
difference based upon the installed instruments. 
 
 It is this author’s understanding that the E-Cat output line goes to an enclosed space 
which is or was occupied by JM Chemicals, or JM Products, or a similarly named entity.  The 
return line from the enclosure to the E-Cat has a flowmeter installed in it.  By any normal 
engineering standard, the flowmeter in the return line is measuring an input to the E-Cat.  There 
is no way that this can be considered an output.1  It is unknown what happens to the fluid inside 
the JM Products enclosure.  Is it heated?  Is it cooled?  Is part of it drained off?  Are city water or 
other substances added to the flow stream? 
 

                                                 
1 Even if the flowmeter had been installed in the proper location, this author has serious concerns about the 

flowmeter’s suitability for its stated purpose. 

Case 1:16-cv-21199-CMA   Document 252-4   Entered on FLSD Docket 04/10/2017   Page 14 of
 33



 - 14 -  

 On page 3 of the ERV report, he states, “The measurement equipment has been placed 
and operates in a manner that is not necessary to study the client’s use of the energy produced or 
even inquire about such use.”  This is not correct. 
 
 Back to thermodynamics, briefly.  The reader should recall that a pound of 100% quality 
steam at 212° at atmospheric pressure contains more than five times the heat that the same pound 
of water (which is also 0% quality steam) contains at that temperature and pressure. 
 
 The point is that the E-Cat “system” could just as easily have been flowing water as 
steam.  With the installed instrumentation, there is absolutely no way of knowing.  Determining 
and establishing the whether the system was flowing steam would have been easy to do, if the 
person establishing the test plan was interested in knowing that data.  If the E-Cat was in fact 
flowing water, and the output was not measured, but rather was only calculated, based on the 
assumption that the flow was steam, the calculated (not the actual) E-Cat thermal output would 
be exaggerated by at least a factor of five.   
 
On page 4 of the ERV’s report, is the equation: 
 
Ep = 0.9x λ x Mw 
Ep  is the total energy produced in the steam as shown on page 3, section 2.1 
λ is the heat of vaporization (the heat it takes to boil water at a constant temperature) 
Mw is the mass of water vaporized during the whole test, coming from the tank 
 
 The huge and unverified assumption built into this equation is that the flow out of the E-
Cat is 100% quality steam.  This equation, while technically correct, is not valid if the system is 
flowing water not steam.  Again, there is absolutely no way of knowing exactly what is exiting 
the E-Cat. 
 
 Mr. Joe Murray addressed some of his concerns to the ERV concerning the flow meter.  
This author shares Mr. Murray’s concerns and would like to see the ERV’s responses.  This 
author also shares the other concerns Mr. Murray has about the other issues in his letter, to wit: 
2. The consistency of the reported flow rate statistics, 3. The number of reactor units in operation 
varied substantially over time, 4. System alteration on the night of February 16 or the morning of 
February 17, and 5. The flow of steam through the pipe to J. M. Products.  This author reserves 
the right to address these issues at a later date. 
 
 It is this author’s professional opinion that the E-Cat test setup was not properly 
instrumented and did not measure the E-Cat’s actual output. 
  

E-Cat Heat Rejection 
 

 For the sake of discussion (but not agreement, just to be clear), let us assume that the E-
Cat produced all the heat that the ERV says it did, and that it was 100% quality steam.  During 
the test period, the average assumed output from the E-Cat was about 790 KW. 
 
E-Cat Output  = (790 KW) x (3413 BTUH / KW) 

Case 1:16-cv-21199-CMA   Document 252-4   Entered on FLSD Docket 04/10/2017   Page 15 of
 33



 - 15 -  

    2,696,270 BTUH 
 
E-Cat Output  = (2,696,270 BTUH) ÷ (33,465 Boiler HP / BTUH) 
    80.57 BoHP 
 
Crosschecking: 
 
E-Cat Output  = (790 KW) x (1 BoHP / 9.803 KW) 
    80.59 BoHP 
 
An 80 boiler horsepower (BoHP) boiler is a small commercial boiler.  For illustration, below is a 
generic picture of a very common Cleaver Brooks steam boiler of this type. 
 

 
 
 This conventional boiler does not appear to be greatly different in size than the E-Cat. 
 
 The E-Cat is putting approximately 2,700,000 BTU’s into the JP enclosure every hour.  
What happens to this heat?  Please remember that the first law of thermodynamics states that 
neither matter, nor energy, can be created or destroyed, they can only change form. 
 
 If JMP was actually performing any processing, they would have taken the steam, used it 
to heat some materials to create or enhance a chemical reaction, or to heat materials to kill 
biologicals, or whatever other productive use would require 212° F (100° C) heat.  The product 
stream would then have to be cooled for further processing, packaging, shipping, etc.  In other 
words, all of the heat that entered the product stream would leave the product stream, either by 
air cooling, or by some sort of heat exchanger. 
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 To illustrate, if one boils water (212° F) to make sweet tea and leaves the hot tea sitting 
on the counter, what happens to it?  Does it naturally get hotter or does it eventually cool down 
to room temperature?  We all know that it cools to room temperature eventually, even though it 
may take a while. 
 
 In an industrial process, the product cooling is accelerated by the use of heat exchangers 
or fans, or some other mechanical means of cooling.  This is done to maximize the production 
rate and minimize the space required to do so. 
 
 In the issue at hand, let us first assume that air is used to cool the product stream.  Please 
keep in mind that 2,700,000 BTU’s enters the product stream every hour of every day of the test 
period (24/7).  This same 2,700,000 BTU’s per hour then leaves the product stream and has to be 
rejected to the environment. 
 
 Mr. Murray has produced some simulation videos purporting to show what happens to 
the temperature of the entire facility if one assumes (or contends) that the rejected heat was left 
to naturally dissipate in due course.  This author has not verified Murray’s numerical analysis, 
but only viewed the videos, and therefore reserves the right to verify Mr. Murray’s calculations 
and analysis regarding this.  The Murray videos show a very marked temperature rise in the 
space, with temperatures approaching 373° K (absolute temperature), which is 100° C, which is 
212° F.  This is warm, even for Miami.   
 
 If the unit were generating the amount of heat that Penon claims, and that heat had been 
left to naturally dissipate, no human could have worked, or even survived, for long in the space.  
Obviously, this temperature rise in the space never happened. 
 
 Alternatively, JMP could have used a roof-mounted fan to remove all rejected heat.  Fan 
sizing is: 
 
CFM = Cubic Feet of air per Minute 
c = Specific heat of air in BTU per pound of air per °F (BTU / Lb. °F) = 0.24 
ΔT = Temperature difference of the air, in this case 130° F - 80° F 
ρ =  Average density of the air in pounds per cubic foot = 14.3 
 
CFM =  (2,700,000) x  (1 / c) x (1 / 60) x (1 / 130 – 80) x ρ 
   = (2,700,000) x (1 / 0.24) x (1 / 60) x (1 / 50) x 14.3  
   = 53,625 CFM 
 
 A roof mounted fan to move this much air would have a blade diameter of about 54”, a 
10 HP motor, would have dimensions of about 60” square and about 48” high, and would look 
something like the next picture. 
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 If most of the 2,700,000 BTUH were rejected to cooling water through a heat exchanger 
of some sort, the best way to remove the heat would be a cooling tower.  Cooling towers are 
sized in tons of refrigeration or cooling.  This refers to a ton of ice melting in a 24 hour period, 
not the weight of the equipment.  A ton of cooling equals 12,000 BTUH. 
 
Tons of cooling =  (2,700,000 BTUH) ÷ (12,000 BTUH / Ton) 
Tons of cooling =  225 T 
 
A cooling tower of this size would be about 12’ x 12’ x 12’ and would look something like this. 
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The author has examined photographs of the site at 7861 NW 46th Street, Doral, FL, as well as 
aerial photos (below), and has spoken to Mr. Joe Murray, who inspected portions of the facility 
in February 2016.  The author has seen no evidence that the plant contained any equipment 
resembling large rooftop ventilators or cooling towers.  Aerial photos of the property are below: 

  
 
The author has seen no evidence of cooling towers.  There are some squares on the roof which 
may be roof-top ventilators.  Let’s look inside the building. 
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 Only the first interior picture shows anything in the ceiling.  Since the rectangular 
opening is light, it could be a skylight or a natural (no fan) ventilation opening.  A powered roof 
fan with a cap (a necessity in Miami) would not let any light through.  The other photos show no 
openings in the ceiling. 
 
 The last interior photo, showing the dark grey partition with the white door is very 
interesting.  As mentioned, no openings can be seen in the ceiling.  Other than the small items 
along the left wall, there are also no visible pipes, pipe racks, pipe drops, conduits, cable trays, 
transformers, switchgear, motor control centers, storage racks, or any other items which one 
normally associates with a manufacturing facility, even a small one. 
 
 Is there any place else in the facility where 2,700,000 BTUH can be rejected?  Another 
possibility might be to use city water to absorb the rejected heat.  This author has analyzed the 
Miami-Dade water bills for the subject property and has determined that during the validation 
period, the facility used about 40,000 gallons of water.  This is about 4.6 gallons per hour.  For 
this discussion, assume that all the water was used for heat rejection, none was used for domestic 
purposes. 
 
Assume: a 50° inlet water temperature, 130° water outlet temperature (sewer temperature 

restriction) 
Flow is 5 gallons per hour. 
Water density is 8.34 pounds per gallon. 
Specific heat of water is 1 BTU per pound per degree. 
Q is engineering shorthand for heat absorbed by the city water. 
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The formula is :  Q = (gallons per hour) x density x temperature difference x specific heat 
     (5) x (8.34) x (130° F – 50° F) x 1.0 
 
Heat absorbed by water = 3336 BTU per hour. 
 
 How much water under the same conditions would it take to absorb 2,700,000 BTU?  
Working the above equation backwards, it would take 4047 gallons of water per hour, or 67.5 
gallons per minute to absorb this amount of rejected heat. 
 
City water was not used for heat rejection.      
 
Where did the rejected heat go? 
 
Air cooling – no. 
 
Cooling tower – no. 
 
City water – no. 
 
There are now but two alternatives left. 
 
The heat just vanished. – no.  The first law of thermodynamics prohibits this. 
 
or 
 
It never existed. 
 
 It is this author’s professional opinion that the E-Cat never produced the energy which 
was claimed for it.  This energy had to be rejected somewhere, and this analysis has shown, by 
the process of elimination, that the claimed energy never existed. 
 

Conclusions 
 

 Based on the preceding and my more than forty years’ experience as a professional 
engineer engaged in facility and utility engineering and operations, it is within a reasonable 
degree of engineering certainty that I conclude the following: 
 

1. The Penon reports, standing alone, are not valid to tabulate and compute the performance 
of the E-Cat.  The data are suspect and the methodology is not explained. 
 

2. The E-Cat test setup was not properly instrumented and there was no measurement of the 
E-Cat’s actual output. 
 

3. The E-Cat never produced the energy which was claimed for it.  This energy had to be 
rejected somewhere, and this analysis has shown, by the process of elimination, that the 
claimed energy never existed. 
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III. FACTS AND DATA CONSIDERED 

 In forming the opinions expressed in this report, I have relied on my education and 

experience as described in my curriculum vitae attached hereto as Exhibit A.  In addition, I 

received and considered the documents and information identified in Exhibit B hereto. 

IV. EXHIBITS THAT SUMMARIZE OR SUPPORT OPINIONS 

 I have not prepared any exhibits to summarize or support my opinion, other than as 

incorporated in the text of Section II above.  I reserve the right to prepare exhibits in connection 

with my anticipated testimony at trial, after the completion of discovery. 

V. QUALIFICATIONS 

 A summary of my qualifications is provided in the CV attached as Exhibit A, which 

includes a list of all publications I have authored in the previous 10 years. 

VI. EXPERT WITNESS EXPERIENCE 

 Since January 2012, I have testified as an expert at trial or deposition in the following 

matters: 

1. I provided my expert opinion in Jerew v. Rhodes Heating, Case No. 11-CV-0876, in 

the County Court for Marion County, Ohio, and testified at trial in December 2012. 

2. I provided my expert opinion in Akron Fairlawn Properties v. Edgell Plumbing, Case 

No. 2012-09-5199, in the Court of Common Pleas for Summit County, Ohio, and 

testified at deposition and trial in October 2013. 

3. I provided my expert opinion in Richmond v. Sears Roebuck, et al., Case No. 12-CV- 

010718, in the Court of Common Pleas for Franklin County, Ohio, and testified at 

deposition in December 2013. 
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4. I provided my expert opinion in Young v. First Energy, Case No. 2013-CI-0408, in 

the Court of Common Pleas for Coshocton County, Ohio, and testified at deposition 

in April2015. 

VII. COMPENSATION 

I am being compensated for my work in these proceedings at a rate of $275.00 per hour, 

except that y rate for deposition and trial testimony is $375.00 per hour. My compensation is not 

dependent on the opinions rendered or the outcome of this proceeding. 

By: 

Rick A. Smith Date 
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 Respectfully submitted, 
 
/s/ Christopher R.J. Pace 
Christopher R.J. Pace 
cpace@jonesday.com 
Florida Bar No. 721166 
Christopher M. Lomax 
clomax@jonesday.com 
Florida Bar No. 56220 
Christina T. Mastrucci 
cmastrucci@jonesday.com 
Florida Bar No. 113013 
Erika S. Handelson 
ehandelson@jonesday.com 
Florida Bar No. 91133 
Michael A. Maugans 
mmaugans@jonesday.com 
Florida Bar No. 107531 
JONES DAY 
600 Brickell Avenue 
Brickell World Plaza 
Suite 3300 
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01 Feb 2016 

RICK A. SMITH, P.E. 

 

 PROFESSIONAL EXPERIENCE 

 

JUN 1988 - PRESENT  APPLIED THERMAL ENGINEERING, INC. 
Principal of this specialty engineering firm whose forté is identifying and solving complex, intractable 

problems; industrial power plant engineering; utility generation and distribution; cogeneration; energy 

conservation and recovery; industrial process improvement; project design and management; forensic 

engineering and expert witness in the above specialties.  Boiler, air conditioning, and pump instructor.    

Worked as a relief utility operator at a local R&D facility whose equipment includes two 750 HP, 250 

PSIG boilers, an ammonia and a carbon dioxide refrigeration system. 

 

Clients (direct or immediate sub) include: 

● ALCON ● Honda America Mfg. ● Spirax Sarco 

● Anheuser - Busch ● Johnson Controls ● State of Arkansas 

● ARCCA, Inc. ● Level 3 Communications ● State of Ohio 

● ATT ● Mead Paper ● Strategic Value Solutions 

● Cargill, Inc. ● Nestlé ● The Ohio State University 

● Climax Molybdenum ● NIBCO ● Thomson Consumer Elec. (RCA) 

● Ford Motor Company ● Owens - Corning Fiberglass ● US Dept. of Justice, BOP 

● General Motors ● PPG Industries ● Volcanic Heater 

● Georgia Pacific ● RIB USCost ● Numerous law firms internationally 

● Graphic Packaging Int’l. ● Ross Laboratories ● Numerous smaller companies 

 

Please see last page for representative projects. 

 

OCT 1983 - JUN 1988 THE OHIO STATE UNIVERSITY 
Senior Mechanical Engineer: 

 Successfully managed a $7,000,000 steam line expansion project which encompassed 30,000 feet of 

superheated steam and condensate lines, several major road crossings, a river bridge crossing, and 15 

building tie-ins / system upgrades, all on a crowded urban campus.  Project management entailed: 

 Oversight of consulting engineers. 

 Review and approval of all plans, specifications, and change orders. 

 Coordination and liaison with all affected University departments. 

 Installation coordination and oversight. 

 Resolving conflicts between this and other ongoing projects. 

 Minimization of disruption to all University operations. 

 Spearheaded a $2,300,000 cogeneration project in McCracken Power Plant.  Authored the feasibility 

study which withstood a peer review by outside consultants; overcame significant technical and 

political hurdles; supervised design, specification, procurement, and installation of the 3125 KW non-

condensing turbine generator, and all associated piping and auxiliary equipment. 

 Assisted in the completion and startup of a 125,000 pound per hour coal fired boiler and its associated 

flue gas scrubber system. 

 Assisted in the preliminary needs assessment and scope of work development for a medical waste 

incinerator. 

 Earned the Mechanical Engineering Advanced Professional Degree. 

7400 Brown Road 
Ostrander, OH  43061 

(740) 666-4872 

7400 Brown Road 
Ostrander, OH  43061 

(740) 666-4872 
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NOV 1981 - JUN 1983 CUMMINS ENGINE COMPANY 
Facilities project manager for maintenance and engineering at five large buildings.  Provided 

engineering services for an additional twenty-five buildings, totaling over 1,000,000 square feet. 

Major accomplishments: 

 Converted three boilers to dual fuel capability to minimize fuel costs. 

 Analyzed major electric accounts.  Through a transformer purchase, brought a major facility into a 

lower rate structure, saving thousands of dollars annually. 

 

JUN 1979 - OCT 1981  ALUMINUM CO. OF AMERICA 
Mechanical engineer in charge of energy conservation for a large aluminum extrusion plant.  Provided 

engineering services for the boiler house and billet annealing furnaces. 

Major Accomplishments: 

 Initiated closing the doors of the homogenizing furnaces between loads to conserve energy and reduce 

furnace turnaround time.  Zero cost, very large annual savings. 

 Discovered and engineered a heat recovery project for an aluminum chip dryer. 

 Designed and built a new boiler ash handling facility.  Performed major equipment enhancements. 

 Analyzed the condensate return system in search of a solution to a vexing problem only to find that 

the difficulty was caused by a faulty control valve diaphragm. 

 

JUL 1977 - MAY 1979 PURDUE UNIVERSITY 
Project engineering including design and installation of retrofit HVAC systems on campus. 

 

JUL 1976 - JUL 1977 ARMOUR - DIAL, INC. 
Project engineer, then maintenance supervisor at a large soap manufacturing plant. 

 

 LICENSES 

PROFESSIONAL ENGINEER: Ohio STATIONARY ENGINEER, 3rd CLASS: Ohio 

UNIVERSAL REFRIGERATION TECHNICIAN: USEPA 

STEAM SYSTEM SPECIALIST: USDOE 

QUALIFIED AS AN EXPERT IN U.S. AND CANADIAN COURTS 

 

 MILITARY SERVICE 

OCT 1968 - AUG 1972 UNITED STATES MARINE CORPS 

Parris Island - 1968.  Completed Officer’s Candidate School at Quantico in 1969.  Volunteered for and 

actively participated in Viet Nam as an artillery forward observer. 
 

EDUCATION 

 OHIO STATE UNIVERSITY: Mech. Engineering Professional Degree, 1988. 

 PURDUE UNIVERSITY: BSME, 1976.  Member - Pi Tau Sigma. 
 

PROFESSIONAL AFFILIATIONS 

MEMBER - American Society of Mechanical Engineers 
 

PUBLIC SERVICE WORK 

MEMBER - Columbus District Heating Task Force, 1984 - 1986 

MEMBER & PAST COMMANDER - American Legion Post #115, Delaware, OH 
 

COMPUTER EXPERTISE 

Proficient in all Microsoft Office applications as well as AutoCAD.  Have received extensive training in 

the use and integration of all these products.  Can learn any other package as required.  
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REPRESENTATIVE ENGINEERING PROJECTS 

 Corrected excessive gas consumption in an asphalt drying plant. 

 Performed a gas line capacity and cathodic protection study for a glass blowing plant. 

 Performed boiler house, steam, and condensate studies at various plants. 

 Performed engineering design reviews and assisted with depreciation studies. 

 Performed project engineering for an energy center upgrade. 

 Performed cogeneration studies for a major university and a major auto manufacturer. 

 Wrote standard air compressor specifications for a major food products company. 

 Designed a steam reducing station for a large paper drying machine. 

 Resolved HVAC problems in a paper mill machine room air conditioning system. 

 Performed a cooling tower study for a large brewery. 

 Re-engineered the heating system for a bottle washing tank at a large brewery. 

 Confirmed the sizing of refrigerant and steam piping. 

 Walked down and re-drew the chilled water piping at a large auto assembly facility. 

 Walked down and re-drew the ammonia PID's for a large food R&D facility. 

 Performed a compressed air study at a large steel mill. 

 Performed a cooling study for a large natural gas pipeline compressor. 

 Performed a boiler safety audit at a large food R&D facility. 

 Perform Coast Guard / ASME design review and certification for thermal fluid heater manufacturers.  

Developed a complex, interactive Excel based program to perform the calculations. 

 Have assisted in value engineering studies for the VA and the City of New York. 

TRAINING EXPERIENCE 

 Have taught hundreds of boiler, HVAC, and pump classes for American Trainco, Applied Thermal 

Engineering, Lewellyn, NTT, and Versa-Tech in the US, Canada, and the Caribbean. 

 University of Wisconsin - Engineering Extension, Industrial Boiler Controls Course Presenter. 

 Taught ME 625, a dual level course in Power Plant Engineering, while at Ohio State University. 

REPRESENTATIVE FORENSIC / EXPERT WITNESS PROJECTS 

 Steam line failures and explosions. 

 Pressure vessel explosions. 

 Boiler explosions, both fire side and water side. 

 Boiler failures – non explosion. 

 Pump and valve failure analysis. 

 Coal supply issues. 

 Cogeneration system failure. 

 Atmosphere oven explosions. 

 Carbon monoxide accidents and fatalities. 

 Water meter failure. 

 HVAC compressor failures. 

 Hydro testing explosion. 

 Large diesel engine cooling system failure. 

 Boiler refractory failures. 

 Investigate cooling tower freeze failure. 

 Hot water burns / scalds. 

PUBLISHED ARTICLES 

 “Winter Storm Warning, NBBI Bulletin, Winter 2012, Volume 67, Number 1. 

 “75-Ton Bottle Rocket Case Study”, NBBI Bulletin, Fall 2012, Volume 67, Number 3. 
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EXHIBIT B 
 

1. The Complaint and all exhibits thereto [D.E. 1] 
 

2. The Third Amended Answer, Additional Defenses, Counterclaims and Third-Party 
claims, and all exhibits thereto [D.E. 78] 
 

3. The E-Cat MW1 Energy Plant in Miami Tests Plan, IH-00011128 
 

4. Initial Queries for M. Eng. Fabio Penon as to Measurements of 1MW Plant, IH-00011086 
 

5. Documents produced in response to subpoena served on Florida Power & Light 
Company, INDUSTRIALHEAT_FPL000004-000067 
 

6. Documents produced in response to subpoena served on Miami-Dade Water and Sewer, 
INDUSTRIALHEAT_MDWS-0001-0049 
 

7. The E-Cat MW1 Energy Plant in Miami Energy Multiple Evaluation Final Report by 
Fabio Penon, IH-00079630-79658 
 

8. Fulvio Fabiani’s Electric Data, produced in discovery by Fulvio Fabiani on or about 
January 13, 2017 on an unlabeled flash drive. 
 

9. Fulvio Fabiani’s Thermal Data, produced in discovery by Fulvio Fabiani on or about 
January 13, 2017 on an unlabeled flash drive. 
 

10. Fulvio Fabiani’s MW1-USA System Absorption Data (translated to English) 
 

11. A video and photo of the flow meter time lapse conducted by Joseph Murray 
 

12. Videos of the heat simulation conducted by Joe Murray 
 

13. Photos taken by Joseph Murray at the Doral Location 
 

14. Joseph Murray’s October 31, 2016 Power Analysis  
 

15. Photos taken in December 2014 at the Triangle Drive Facility, produced by Defendants in 
discovery as part of the three terabyte hard drive (Folder: 3 Triangle Drive>2014-
12>Images) 
 

16. Photos of the E-Cat and related equipment taken by Andrea Rossi, produced in discovery 
by Andrea Rossi on a thumb drive labeled 00000002. 
 

17. Rossi’s Testing Data, produced in discovery by Andrea Rossi in native format as 
ROSSI_00001075, ROSSI_00008579. 
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18. Industrial Heat spreadsheets summarizing data collected from Florida Power and Light  
 

19. Industrial Heat spreadsheet summarizing the data from Penon’s final report  
 

20. Telephone interviews with Joseph Murray 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 

ANDREA ROSSI and LEONARDO 
CORPORATION, 

Plaintiffs, 

v. 

THOMAS DARDEN; JOHN T. VAUGHN, 
INDUSTRIAL HEAT, LLC; IPH 
INTERNATIONAL B.V.; and 
CHEROKEE INVESTMENT PARTNERS, 
LLC, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO. 1:16-cv-21199-CMA 

 
 
 
 
 
 
SUPPLEMENTAL EXPERT REPORT 
OF RICK A. SMITH, P.E. 

 
INDUSTRIAL HEAT, LLC and IPH 
INTERNATIONAL B.V., 

Counter-Plaintiffs, 

v. 

ANDREA ROSSI and LEONARDO 
CORPORATION, 

Counter-Defendants, 

and 

J.M. PRODUCTS, INC.; HENRY 
JOHNSON; FABIO PENON; UNITED 
STATES QUANTUM LEAP, LLC; 
FULVIO FABIANI; and JAMES BASS, 
 

Third-Party Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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SUPPLEMENTAL EXPERT REPORT OF RICK A. SMITH, P.E. 
 

 Defendants Thomas Darden, John T. Vaughn, Industrial Heat, LLC (“IH”), IPH International, B.V. 

(“IPH”), and Cherokee Investment Partners, LLC (collectively, “Defendants”), pursuant to Fed. R. Civ. P. 

26 (a)(2)(B), hereby submit this supplemental expert report of Rick  A. Smith, P.E.: 

I. INTRODUCTION 

 I, Rick A. Smith, P.E. principal of Applied Thermal Engineering, Inc., located at 7400 Brown Road, 

Ostrander, OH 43061, have been retained by counsel for Defendants in the above-captioned litigation to 

provide my opinions concerning the reported validation of certain low energy nuclear reactor (“LENR”) 

technology referred to as the “E-Cat.”  Specifically, I have been asked to render my opinions on the 

following issues: 

1. Whether the device tested by Mr. Penon in Doral, Florida, from February 2015 through 

February 2016 operated at a coefficient of performance of at least 10.85  for a period of 

350 days (even if not consecutive) within any 400 day period prior to March 29, 2016. 

2. Whether the device so tested in Doral consistently produced energy more than 2.6 times 

greater than the energy consumed by the device and whether the temperature of the steam 

produced by the device was consistently 100 degrees Celsius or greater. 

II. STATEMENT OF OPINIONS 

 
Based upon information received by the author subsequent to his expert report, including his visit to the 
Doral site on 02 Mar 2017, he is supplementing his report as follows.  
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“Steam” flow from the E-cat to the Black Box 
 
This analysis is based upon the assumption that steam was flowing from the E-Cat to the Black Box.  As 
will be shown, the author unequivocally believes that this never happened.  That is why steam is in 
quotation marks in various places.  The outlet “steam” pressure reported by Mr. Penon was always 0.0 bar 
gauge, which equals 1.0 bar absolute, which equals 0.0 PSI Gauge, which equals 14.7 PSI Absolute (at 
sea level).  Note:  This author will use the English system as opposed to the metric system wherever 
possible.  The chart below shows the relationship between these methods of pressure measurement. 
 

 
 
 
Please recall that the E-Cat purportedly supplied steam to a company called JM Products, whose supposed 
manufacturing facilities were on the other side of a grey wall in the Doral facility and were not accessible 
to Industrial Heat personnel. 
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The black box is heavily insulated with only one access door on the west end.  In order to get inside the 
black box, the insulation on the west end must be removed. 
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Below is a semi-schematic pictorial of the layout shown above. 
 

 
 
 
The picture below shows that there must be a pressure difference between the E-cat and the black box for 
“steam” to flow from the E-cat to the black box and condensate to flow back from the black box to the E-
cat. 
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For any liquid or gas to flow, there MUST be a pressure difference.  Fluid flow will always be from the 
higher pressure area to the lower pressure area.  Recall that the “steam” from the E-cat was being 
generated at atmospheric pressure (0 barg, or 0 PSIG). 
 
If “steam” was flowing from the E-Cat to the black box, there must have been a pressure difference for 
any flow to occur.  It will be informative to estimate the theoretical steam pressure drop between the two 
boxes. 
 
The highest daily energy output reported by Mr. Penon was 21,500,000 watt-hours (thermal) per day on 
09 Apr 2015.  The lowest output reported was 12,400,000 wh/d (thermal) on 31 May 2015.  This will now 
be converted from daily megawatts – thermal to steam flow. 
 
This author measured the internal diameter (ID) of small remaining section of the E-Cat outlet pipe at 4.5” 
ID.  We will now determine what the steam flow velocities theoretically would have been at the highest 
and lowest reported outputs.  This is a theoretical calculation only as a later explanation will show that 
there could be no steam flow under the steam conditions present during the validation period. 
 
Mr. Bass, in his deposition, recalled that the steam line was 3” or 4”.  If the steam line diameter was 
reduced down from the E-cat outlet to a smaller size, the theoretical steam velocity would go up, 
dramatically. 
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The continuity equation, which calculates the fluid flow through a pipe or a duct, is valid for both gases 
and liquids at sub-sonic velocities. 
 
Ṁ = ρ x V x A   is the continuity equation. 

V = Ṁ / ρ x A    is the velocity equation 

Ṁ is the mass flow rate 

ρ is the density of the fluid 

V is the flow velocity 

A is the flow area of the pipe 
 

Latent heat (the amount of heat it takes to convert a pound of water at 212° F to a pound of steam at 212° 
F) of steam at atmospheric pressure [0 bar, gauge (barg) or 0 Pounds per square inch, gauge (PSIG)] = 
970.4 BTU per pound of steam (from Keenan and Keyes). 

Density of steam at atmospheric pressure = 0.0373 lb. per cubic foot (from Keenan and Keyes). 

Flow area of the 4.5” ID pipe is 15.9 square inches, or 0.110 square feet. 

One watt = 3.413 Btu’s Per Hour (BTUH). 
 
Ṁ = {[(21,500,000 wh/d) ÷ (24 hrs. / day)] x [3.413 BTU / w]} ÷ 970.4 BTU / lb. 

Ṁ = 3151 lb. per hour of steam at atmospheric pressure 
 
V = 3151 ÷ (0.0373 x 0.110) ÷ 60 

V = 12,800 feet per minute (FPM) or 145 miles per hour 

This is above the industry recommended maximum steam flow velocity of 6,000 FPM.  The industry 
standard (Crane Companion, page 3-16) is from 4000 FPM to 6,000 FPM for low pressure steam. 
 
At the lower reported output of 12,400,000 wh/d (thermal), the steam flow velocity would have been: 

V = 7380 FPM  This is also above industry standards. 
 
The author assumed an equivalent length of pipe at 75 feet, based upon the site visit.  Using the Babcock 
steam flow formula, the pressure drop was about 0.5 PSI.  Using the Unwin formula, the pressure drop 
was about 0.7 PSI.  This is not an excessive pressure drop, even at the high flow velocities calculated.  If 
this were a conventional steam and heat exchanger system operating even at 10 – 15 PSI, there would be 
no problem.  However, there is a major problem with the steam system as designed. 
 
For any liquid or gas to flow, there MUST be a pressure difference.  Fluid flow will always be from the 
higher pressure area to the lower pressure area.  Recall that the alleged steam was being generated at 
atmospheric pressure (0 barg, or 0 PSIG).  If the pressure drop from the E-Cat to the black box was 0.5 
PSI, then the piping in the black box must have been in a vacuum.  This is problem number one. 
 
The condensate return line from the black box back to the E-Cat dumps into a tank in the middle of the E-
Cat box.  This tank is eventually vented to atmosphere.  So, the pressure in the condensate return tank is 
atmospheric, or 0 barg.  If the steam supply and the condensate return in the E-Cat are at atmospheric 
pressure, and the pressure in the serpentine coil in the black box is in a vacuum, there is absolutely no way 
that there will be any steam flow between the two boxes, regardless of pipe size.  Problem number two. 
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Recall from the first report that if one boils water (212° F) to make sweet tea and leaves the hot tea sitting 
on the counter, what happens to it?  Does it naturally get hotter or does it eventually cool down to room 
temperature?  We all know that it cools to room temperature eventually, even though it may take a while.  
The converse is also true.  If we take sweet tea from the refrigerator at 40° F, it will warm to room 
temperature eventually.  The key and crucial concept of these examples is that there has to be a 
temperature difference to have heat transfer. 
 
Fluid flow requires a pressure difference and heat transfer requires a temperature difference. 
 
So, from a flow (pressure difference) standpoint, there can be no steam flow (other than a de minimus 
amount to warm the system), regardless of pipe size, from the E-cat to the black box. 
 
Mr. Rossi may claim that there was a steam circulator in the system.  If he makes that claim, then he 
should have no problem providing concrete proof of its existence and location.  That may be a problem as 
the author has never heard of a steam circulator, and an internet search revealed no such device. 
 
 
Mezzanine Heat Exchanger 
 
Plaintiffs are now claiming that the heat rejection was not done in the black box, but by a heat exchanger 
located in the mezzanine at the west side of the facility.  To date, there has been no evidence presented 
that such a heat exchanger existed.  No photos, drawings, calculations, purchase orders, construction 
documents, etc. have been provided to the author.  When Mr. Murray and the author inspected the Doral 
site on 02 Mar 2017, we found absolutely no physical evidence that there had been a heat exchanger in the 
mezzanine. 
 
There was no lighting, other than the windows, no electrical power (save two small junction boxes and 
some small conduit), no holes or patches where conduit and power boxes would have been mounted, no 
holes or patches where piping would have been supported, no hole patches in the floor or the drywall wall 
– in short, nothing.  The only access to the mezzanine is a rickety wooden stairs, which the attorneys 
made this author climb first (load test) before they would use it. 
 
The door to the mezzanine is about 22-1/2” wide by about 79” high.  It would be extremely difficult to get 
equipment, piping, conduit, duct work, and the other items for such an installation up the narrow, rickety 
stairs and through that narrow door into the mezzanine.  The other alternative would have been to remove 
one of the window assemblies and rig the equipment from the west parking lot up into the mezzanine.  
The building owner may have records of this being done, or the rigging company surely would have 
purchase orders and invoices for that work. 
 
Plaintiffs are also now claiming that their heat exchanger vented through one of the windows on the west 
side of the mezzanine, facing the street (NW 79th Avenue).  The picture below was taken by an 
investigator during October, 2015.  
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The pressure issues analyzed in the previous section would also apply to a heat exchanger in the 
mezzanine as there is a lot more pipe and several feet of elevation change. 
 
Even assuming one could create a heat exchanger of the type claimed by Mr. Rossi, without any 
documentation reflecting such creation, there are additional reasons to conclude that no such heat 
exchanger was created.  The author believes that Mr. Rossi has stated that the pipes (6” nominal) from the 
black box to the mezzanine heat exchanger went through the door to the mezzanine.  Let’s look. 
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The above picture was taken the morning after the validation test was completed.  If the pipes that were  
purportedly present for the test were subsequently removed by 9:00 a.m. (as reflected in the metadata for 
the photograph above) the day after the test was finished on 16 February 2016, this would qualify an 
extraordinarily rapid demolition project. 
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The above picture is a video screen capture from IMG_1781 taken during one of Mr. Penon’s site visits.  
No pipes are visible in this view either. 
 
The alleged fans for the heat exchanger would have moved about 30,000 cubic feet of air per minute 
(CFM).  If all of the makeup air were coming through the door, it would be flowing through the door at 
about 27 MPH.  The differential pressure on the drywall wall of the mezzanine would be considerable.  
Unless the dock doors were open, the building would be very negative, even with air back drafting 
through the two ceiling vents in the high bay area. 
 
The fans would have a combined power of about 25 horsepower.  This should show up on a close analysis 
of the FPL hourly data, compared with the E-cat electrical data. 
 
If there were a heat exchanger and cooling fans in the mezzanine, there is absolutely no evidence of their 
existence. 
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Data Anomalies 
 
The author tried to analyze Mr. Fabiani’s thermal data, but the size and format of his files makes this a 
massively time consuming endeavor.  For that reason, the author will only examine a couple of days with 
power interruptions. 

Mr. Fabiani’s pressure and temperature data are reported to four decimal places.  This would lead one to 
believe that the instrumentation used was capable of measuring pressure to 1/10,000 of a bar and 
temperature to 1/10,000 of a degree C.  This is some serious research grade instrumentation. 
 
What is not shown is also significant.  Plaintiffs are claiming that measuring the water flow back into the 
E-cat is equivalent to measuring the output of the E-cat.  That being the case, it would seem that the water 
meter output data should appear in Mr. Fabiani’s data – but the author cannot find it. 
 

On 07 Apr 2015, there was a day long power interruption.  Here are graphs of Mr. Fabiani’s power input, 
pressure output, and temperature output data for 07 Apr 2015. 
 

 
 
Since there was a power interruption that day, one would expect to see a graph of the power input as a flat 
line at zero.  However, the power is slowly and steadily increasing all day in a very linear fashion. 
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One would expect the output temperature to slowly decrease as the day progressed.  The charted 
temperature behavior does not reflect this.  If plaintiffs claim that the E-cat reactors kept producing heat 
after the power was shut off, one would expect to see the temperature keep rising to some maximum and 
then start to decrease.  The exhibited temperature behavior is strange to say the least. 
 
The pressure behavior is equally strange.  It increases in a linear fashion, stays constant for a while, 
decreases in a linear fashion, stays constant for a while, and then increases in a linear fashion again. 
 
On 08 Jun 2015, there was a 90 minute power interruption. 
 
Below is a graph of the output temperature during that time period. 
 

 
 
 
One would expect to see the temperature remain somewhat steady for a short while after the power was 
shut off, and then start to decrease.  Instead, the temperature increases (after a power shutdown) in a very 
linear fashion from 103.3657 at 10:29:50 to 104.5082 at 11:29:49 and then decreases in a linear fashion 
for the next half hour.  It could be argued that thermal momentum is responsible for this phenomenon.  If 
this were a hot water system [more on this later], this argument might have some plausibility.  However, 
this is alleged to be a steam system.  Steam systems have very little thermal momentum compared to hot 
water systems as water is about 1600 times as dense as steam at these low steam pressures. 
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It could be argued that the temperature rose because the E-cat reactors continue to produce heat after the 
power is removed.  However, feedwater flow will cease, because the BF unit feed pumps have no power.  
With no feedwater flow, and continued heat output from the E-cat reactors, the water will continue to boil 
and the temperature and pressure in the system will continue to rise.  The data show that the temperature 
did rise, so what about the pressure? 
 
The pressure stayed at precisely 1.0028, with no variation (to the 1/10,000 of a bar) for all but the first 
four seconds of the power outage, in other words, for the next hour and a half.  The laws of 
thermodynamics prohibit this because of the pressure / temperature relationship of boiling fluids – as the 
temperature rises, the pressure must also rise. 
 
Comparing the temperature and pressure behavior of the system on two different days with power outages 
reveals quite different behavior. 
 
A spreadsheet entitled, “MW1USA Electric data & Events.ods ENG”, is Mr. Fabiani’s twice daily rollup 
of the electrical data for the validation period.  The Italian notes and labels have been translated into 
English, but the data have not been altered. 
 
On 2. Dec 2015, Mr. Fabiani notes this, “power decrease to 700kw upon client's request”.  However, Mr. 
Penon’s data indicates a produced energy value of 1,41E+07, which is engineering notation for 
14,100,000 watts per day.  Dividing this by 24 hours yields 587,500 watts or 587.5KW.  There is a 
112.5KW discrepancy between Mr. Fabiani’s data and Mr. Penon’s reported output.  One could logically 
ask who is correct, and why the discrepancy. 
 
On 22. Dec 2015, Mr. Fabiani notes this, “reactor 2 reboot and power generated taken back to 1MWh/h 
upon client's request”.  Similarly, Mr. Penon reports a produced energy value of 2,03E+07, or 20,300,000 
watts per day.  Dividing by 24 yields 845,833 watts, or 845.3 KW.  There is a 154.2KW discrepancy here. 
 
Because of these incidents, and likely many others, all of the data in the Penon report must be viewed 
with extreme skepticism. 
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Feedwater Flow 
 
The E-cat is comprised of two basic modules, the EC units are the small ones on the east side of the red E-
cat box.  The four BF units are on the west side of the E-cat.  These are shown below. 
 
 

 
 
The EC units were only used prior to the validation.  They were shut down on 19. Feb 2015, according to 
Mr. Fabiani “6 individual modules groups off”, and were not used again.  Only the four BF units were 
used for the majority of the validation period. 
 
Each BF unit has six identical small pumps to feed water into the reactor / boiler section of each unit.  A 
closeup of the six pumps for a single reactor is shown below.  Also shown is the nameplate for one of the 
pumps. 
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As the closeup show, each pump has a maximum capacity of 32 liters per hour.  Dosierleistung is 
translated as dosing rate, or maximum flow.  The maximum flow rate for all 24 feed pumps is: 
 
l/h  = 24 x 32 l/h 

  = 768 liters per hour 
 
Since a liter of water nominally weighs a kilogram, the mass output is: 
 
kg/h  = 768 l/h x 1 kg/l 

  = 768 kg/h 
 
A kilogram of water coming into a boiler equals a kilogram of steam leaving a boiler.  A kg of water is a 
kg of steam.  The BF’s cannot put out more steam than incoming water – no matter what the reactors may 
or may not have been doing.  Therefore, the maximum steam output of all four BF units combined is 768 
kilograms per hour.  To determine the energy output, the steam flow is multiplied by the latent heat of 
vaporization.  This is the amount of energy it takes to boil a kilogram of water at 100° C to a kilogram of 
steam at 100° C. 
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The latent heat of vaporization is 627.5 watt-hours/kg.  The maximum total energy output of the four BF 
units is, in watts: 
 
W = 768 kg/h x 627.5 watt-hours/kg 

 = 481,920 Watts 

 ≈ 482 KW thermal 
 
The lowest daily produced energy number reported by Mr. Penon, was 1,24E+07 (12,400,00 wh/d) on 31 
May 2015.  This gives an hourly output of: 
 
W = 12,400,000 ÷ 24 

 = 516,667 W 

 ≈ 517 KW thermal 
 
The highest daily produced energy number reported by Mr. Penon, was 2,15E+07 (21,500,00 wh/d) on 08 
Apr 2015.  This gives an hourly output of: 
 
W = 21,500,00 ÷ 24 

 = 895,833 W 

 ≈ 896 KW thermal 

The most common produced energy number reported by Mr. Penon, was 2,03E+07 (20,300,00 wh/d) on 
31 May 2015.  This gives an hourly output of: 
 
W = 20,300,000 ÷ 24 

 = 845,833 W 

 ≈ 846 KW thermal 
 
Only the four BF units were running during the majority of the validation period.  At times, some units 
were down for repair or maintenance.  Their combined maximum steam output is 482 KW thermal.  
Despite this, Mr. Penon reported significantly higher produced energy numbers for the entire test. 
 
It is the author’s opinion that the produced energy numbers in Mr. Penon’s report are incorrect and 
therefore, his entire report is invalid. 
 
Mr. Rossi’s claim that his reactor device produces more energy than it consumes is impossible enough.  
However, it is not physically possible for the boiler portion of his machine to create water and steam from 
nothing. 
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Water Flow Issues 
 
The validation test used (wrongly in the author’s opinion) return water flow back into the E-cat as the 
basis for the alleged steam flow output values.  An input is not an output.  As mentioned in the author’s 
first report, a proper steam flow meter should have been used to measure the steam flowing out of the E-
cat. 
 
Most of the “reduced flowed water (kg/d)” numbers in Mr. Penon’s report are 32400, so this value will be 
used in this analysis.  Converting kilograms per day to gallons per minute (GPM) is as follows. 
 
GPM = (32400 kg/day) x (2.2 lb./kg) x (1 day/24 hours) x (1 hour/60min.) x (1 gal./8.34lbs.) 

  = 5.94 gal./min. 

  ≈ 6.0 GPM 
 
The author is absolutely unequivocal in his opinion that there could have been no steam flow out of the E-
cat, and that using return water flow is not a measurement of the alleged steam flow leaving the E-cat.  
That being the case, how could Mr. Penon have reported the water flows that he did? 
 
During our site visit, Mr. Murray discovered a small Grundfos circulating pump under the stairs to the 
mezzanine.  It is show below. 
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The picture below shows the Grundfos pump as it was installed on the outlet of the serpentine coil inside 
the black box (JM Products). 
 
 

 
 
 

Shown below is the Grunfos brochure for this pump. 
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Below is a close up of the flow data. 
 
 
 

 
 
 
The pump flow rate in gallons per minute (GPM) is shown on the horizontal axis and the pump output 
pressure in feet of head is shown on the vertical axis.  This little pump is capable of flowing 6 GPM (Mr. 
Penon’s 32,400 kg/day) at any speed. 
 
The earlier analysis in this report has shown that the E-cat is not capable of flowing steam to the black 
box.  Because of this, the author has suspected that instead of a steam and condensate system, water was 
being heated in the E-cat and circulated through the piping to the black box and back. 
 
Before this can be discussed, it is necessary for the reader to understand what a typical, conventional 
steam and condensate system looks like.  The picture below is from Armstrong International and depicts a 
“normal” steam system, with a “typical” steam pressure.  As previously mentioned, there is a pressure 
differential in this system, so that steam can flow properly from the boiler to the heat exchangers. 
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The above picture and the numbered notes give a good basic description of a “conventional” steam 
system.  A crucial point to understand is that steam does not flow through the system and then loop back 
to the boiler.  The steam main “dead ends” with a steam trap at its terminus.  In each piece of heat 
exchange equipment, the steam flows through the exchanger, but its flow stops at the steam trap, which is 
installed at the outlet of each heat exchanger. 
 
A steam trap is a device to “trap” steam inside a heat exchanger so that the steam can give off its heat and 
condense back into water (condensate).  The steam flows into the exchanger, stops, gives off its heat to 
heat the product or process, and then condenses after it has given up its heat.  The steam trap allows 
condensate to flow through it, but not steam, and is an absolutely essential piece of equipment for a heat 
exchanger. 
 
It might be informative to compare a properly piped conventional steam heat exchanger and the 
serpentine heat exchanger which was in the black box of JM products. 
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In comparing the two, one can see that the black box heat exchanger does not have a steam trap, but it 
does have a liquid pump.  There is no way to stop the alleged steam flow and trap the steam inside the 
heat exchanger while allowing the condensate to pass through. 
 
The only reason for this unconventional piping arrangement is that hot water is circulating through the 
system, not steam and condensate.  As has been shown previously, there can be no steam flow through 
this system because of both pressure difference and temperature difference issues. 
 
It is the author’s opinion that the water flow numbers found in Mr. Penon’s report were not generated by 
condensate returning from the black box.  The alleged “steam” and condensate system was in reality a hot 
water flow circuit using the Grundfos pump to circulate the water through the piping and the water meter. 
 
In fact, there were two water flow circuits.  In the “Feedwater Flow” section above, the combined output 
of the E-cat feedwater pumps is 768 liters per hour, which is equal to 3.38 gallons per minute.  This flow 
was through the BF feed pumps, through the BF units, to the “steam” line, down through the vertical riser, 
into the return tank, and back to the feed pumps. 
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The second circuit was from the E-cat “steam” riser, to the serpentine coil in the black box, through the 
Grundfos pump at the coil outlet, through the water meter (which was the basis for Mr. Penon’s “steam” 
output numbers), back to the steam riser, and back to the E-cat return tank. 
 
Commingling of these two flow streams is obvious as the “steam” riser is common to both flow circuits. 
 
These are shown below. 
 

 
 
 
In short, the alleged “steam” system was, in reality, a hot water system disguised to look like a steam 
system. 
 
 
E – Cat Steam Superheaters 
 
In Mr. Penon’s report, he is reporting alleged steam temperatures that are slightly superheated.  
Superheated steam is steam that is heated above its saturation temperature.  Please recall that when water 
and steam are in a boiler (which the E-cat is alleged to be), there is a very defined pressure temperature 
relationship.  To quote from the author’s first report: 
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“Also, for any given fluid, the boiling temperature is dependent on the pressure the fluid is experiencing.  
Again, where liquid and vapor are in physical contact with each other, the temperature - pressure 
relationship for a given fluid is fixed and immutable.  At a given pressure, the temperature of the fluid 
WILL be fixed by that relationship.  And at that fixed temperature and pressure, there can be 100 % 
liquid, 100 % vapor, or any fraction in between.  The horizontal red evaporation lines illustrate this 
concept. 
 
Superheated steam (or any superheated vapor) is at a temperature above the saturation temperature for a 
given pressure.  Obviously, the fluid is 100 % vapor, and there is no liquid present.  Superheated steam is 
generated in a separate set of tubes which remove the steam from the liquid and then heat the steam to a 
temperature higher than the saturation temperature.” 
 
In the current case, the “steam” pressure is 0 bar, gauge (atmospheric pressure).  The saturation 
temperature of the steam leaving the BF units is 100° C.  To reach the reported temperatures of 103° C to 
105° C, some type of superheater needs to be installed in the “steam” outlet.  In point of fact, all steam 
superheaters are pipes which take steam from the boiler drum and heat the steam externally to the boiler 
drum. 
 
The construction of the BF units precludes the use of internal superheaters.  All the heating elements of 
the BF units are submerged in water, which means that they can only generate saturated “steam”.  Since 
there are no heating elements above the alleged water line, there can be no internal superheat.  Are there 
external superheaters on the BF units? 
 
This picture shows the BF units looking from east to west. 
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Looking from south to north. 
 
 

 
 
Looking from north to south. 
 

 

Case 1:16-cv-21199-CMA   Document 252-5   Entered on FLSD Docket 04/10/2017   Page 25 of
 30



26 
 

 
Looking from west to east. 
 
 

 
 
 
 
As the photos of the BF units illustrate, there are no superheaters, thus there can be no superheated steam.  
Because of this, Mr. Penon’s reported steam temperature numbers are not valid, thus his whole report is 
invalid. 
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Conclusions 
 
Based on the preceding and my more than forty years’ experience as a professional engineer engaged in 
facility and utility engineering and operations, it is within a reasonable degree of engineering certainty 
that I conclude the following: 
 
1. There was no steam flow from the E-cat to the black box, based on both a pressure difference analysis 

and a heat transfer (temperature difference) analysis.  In fact steam flow (other than de minimus 
amounts to warm the piping) was impossible with the configuration at the time of the validation 
period.  Thus, any steam flow numbers appearing in Mr. Penon’s report are not valid, therefore the 
whole report is invalid. 

2. If there were a heat exchanger and cooling fans in the mezzanine, there is absolutely no physical 
evidence of their existence. 

3. Because of anomalies in the reported data which violate the laws of thermodynamics, and major 
discrepancies between Mr. Fabiani’s data and Mr. Penon’s data, the data reported by Mr. Penon must 
be viewed with extreme skepticism. 

4. Only the four BF units were running during the majority of the validation period.  At times, some 
units were down for repair or maintenance.  Their combined maximum “steam” output is 482 KW 
thermal.  Despite this, Mr. Penon reported significantly higher produced energy numbers for the entire 
test.  It is the author’s opinion that the produced energy numbers in Mr. Penon’s report are incorrect 
and therefore, his entire report is invalid. 

5. It is the author’s opinion that the water flow numbers found in Mr. Penon’s report were not generated 
by condensate returning from the black box.  The alleged steam and condensate system was in reality 
a hot water flow circuit using the Grundfos pump to circulate the water through the piping and the 
water meter.  Because of this, any “steam” flow numbers in the Penon report are fictitious and the 
whole report must be invalidated. 

6. As the photos of the BF units illustrate, there are no superheaters, thus there can be no superheated 
steam.  Because of this, Mr. Penon’s reported steam temperature numbers are not valid, thus his whole 
report is invalid. 
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III. FACTS AND DATA CONSIDERED 

 In forming the opinions expressed in this report, I have relied on my education and experience as 

described in my curriculum vitae which was attached as Exhibit A in my previous report.  In addition, I 

received and considered the documents and information identified in Exhibit B in my previous report, as 

well as data gathered during my visit to the Doral site on 02 Mar 017. 

IV. EXHIBITS THAT SUMMARIZE OR SUPPORT OPINIONS 

 I have not prepared any exhibits to summarize or support my opinion, other than as incorporated in 

the text of Section II above.  I reserve the right to prepare exhibits in connection with my anticipated 

testimony at trial, after the completion of discovery. 

V. QUALIFICATIONS 

 A summary of my qualifications is provided in the CV attached as Exhibit A in my previous report, 

which includes a list of all publications I have authored in the previous 10 years. 

VI. EXPERT WITNESS EXPERIENCE 

 Since January 2012, I have testified as an expert at trial or deposition in the following matters: 

1. I provided my expert opinion in Jerew v. Rhodes Heating, Case No. 11-CV-0876, in the 

County Court for Marion County, Ohio, and testified at trial in December 2012. 

2. I provided my expert opinion in Akron Fairlawn Properties v. Edgell Plumbing, Case No. 

2012-09-5199, in the Court of Common Pleas for Summit County, Ohio, and testified at 

deposition and trial in October 2013. 

3. I provided my expert opinion in Richmond v. Sears Roebuck, et al., Case No. 12-CV- 010718, 

in the Court of Common Pleas for Franklin County, Ohio, and testified at deposition in 

December 2013. 

4. I provided my expert opinion in Young v. First Energy, Case No. 2013-CI-0408, in the Court 

of Common Pleas for Coshocton County, Ohio, and testified at deposition in April 2015. 
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VII. COMPENSATION 

 I am being compensated for my work in these proceedings at a rate of $275.00 per hour, except that 

my rate for deposition and trial testimony is $375.00 per hour.  My compensation is not dependent on the 

opinions rendered or the outcome of this proceeding. 

 

 

By:  
 
             

20 Mar 2017 
Rick A. Smith 
        

Respectfully submitted, /s/ Christopher R.J. Pace 
Christopher R.J. Pace 
cpace@jonesday.com 
Florida Bar No. 721166 
Christopher M. Lomax 
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Florida Bar No. 56220 
Christina T. Mastrucci 
cmastrucci@jonesday.com 
Florida Bar No. 113013 
Erika S. Handelson 
ehandelson@jonesday.com 
Florida Bar No. 91133 
Michael A. Maugans 
mmaugans@jonesday.com 
Florida Bar No. 107531 
JONES DAY 
600 Brickell Avenue 
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Suite 3300 
Miami, FL 33131 
Tel: 305-714-9700 
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1   very beginning?

2        A.   Yes, sir.

3        Q.   Did you ultimately receive a degree from

4   Purdue?

5        A.   I did.

6        Q.   What degree was that?

7        A.   BSME, Bachelor's of Science in mechanical

8   engineering.

9        Q.   Was there any area of specialization, or was

10   that a general degree?

11        A.   It was a general mechanical degree.

12        Q.   Okay.  As part of your coursework at Purdue,

13   did you take any courses in thermodynamics?

14        A.   I did.

15        Q.   Okay.  And what courses did you take?

16        A.   Thermody- -- basic thermodynamics, one

17   semester series.

18        Q.   So just one semester worth?

19        A.   Yes.

20        Q.   Did you take any courses on nuclear

21   engineering?

22        A.   No.

23        Q.   Did you take any courses on heat transfer for

24   power plants?

25        A.   Yes.
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1        Q.   In that degree, did you take any courses in

2   thermodynamics?

3        A.   I don't believe I did.

4        Q.   Okay.  Any courses in nuclear engineering in

5   that degree?

6        A.   No.

7        Q.   Any courses in heat transfer?

8        A.   I don't think so.

9        Q.   What was your focus or what was the focus of

10   your coursework for your professional degree?

11        A.   It was to round out my -- my education.  I

12   knew that I was never going to become a professor, I

13   was going to be a working engineer.  So I tried to

14   structure it to take the courses that I would like to

15   have taken when I was getting my bachelor's and didn't

16   have time.  So refractories was one course, welding,

17   you know, some of the more -- some of the other courses

18   just to round out my knowledge base.

19             And then as part of that, instead of writing

20   a thesis, we had to do a project write-up for a project

21   we were doing at work, so I did -- that was kind of

22   a -- what they would consider the equivalent of a

23   thesis, we were doing a project and then writing it up.

24        Q.   And what was your project?

25        A.   I put in -- we put in a coal-fired boiler
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1   that you applied in this case that are also applicable

2   to the instant case?

3             You know what, I'm sorry, let me rephrase

4   that for the record.

5             Were there any methodology or considerations

6   that you took into effect in examining this elementary

7   school boiler malfunctioning that you believe also to

8   be applicable in the instant case?

9        A.   It may or it may not be.  Based on the

10   documentation I've seen so far, there may be some

11   safety issues involved.  As we both know, I have yet to

12   do a site inspection at the Doral facility, so, you

13   know, I do reserve the right to modify my answer based

14   on what I may or may not see later in the week.

15        Q.   Have you made any safety determinations as to

16   the E-Cat or the Doral plant in this case?

17        A.   Based upon -- again, based on not having

18   physically seen it, but based on what I understand

19   about the construction, I -- I have made a bit of a

20   determination, yes.

21        Q.   Okay.  We're going to get to that in just a

22   minute.

23             But just back to your publications real

24   quick, so neither one of your publications have been

25   peer reviewed?
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1   asking you to tell me.

2        A.   Oh, sure, certainly.  The first -- the first

3   law of thermodynamics is generally that energy can

4   neither be created nor destroyed, it only changes form.

5   And -- and also -- well, yeah, that's it.

6        Q.   And there are many forms of energy, correct?

7        A.   There are, yes, sir.

8        Q.   Would you state that there are chemical,

9   electrical, mechanical, nuclear, thermal,

10   electromagnetic and so on?

11        A.   And so on, correct.

12        Q.   Now, on page 3 of your report, you go on to

13   discuss and state that the energy forms are all

14   interchangeable?

15        A.   Theoretically, but go ahead.

16        Q.   Okay.  And you can convert one form of energy

17   into another?

18        A.   Theoretically.

19        Q.   Okay.  But then you state that nuclear energy

20   is generally a one-way street?

21        A.   Yes, it is.

22        Q.   Why is that?

23        A.   It's because -- again, I'm not a nuclear

24   engineer, understand that.  But to go from, say,

25   mechanical energy to nuclear energy is typically not
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1   possible.  And I cited a nuclear weapon and a nuclear

2   power plant.  And usually with -- with nuclear energy,

3   it's a one-way street outbound.

4        Q.   What were you told of the E-Cat process?

5        A.   That it is a -- not a nuclear reaction.

6        Q.   Who told you that?

7        A.   I read Mr. Stokes' report in which Mr. Rossi

8   said that there's not a nuclear reaction involved.

9        Q.   I'm sorry, Mr. Stokes' report?

10        A.   The Florida radiological guy.

11        Q.   That wasn't listed on the documents that

12   you -- that are included in your report.

13        A.   I believe it's in the -- I believe portions

14   are in that 277-page response, and I'm not -- I can't

15   look, I don't have all 277 pages of the third amended

16   answer.

17        Q.   Do you know what the nature of the reaction

18   underlying the E-Cat is?

19        A.   I do not.

20        Q.   So as far as you know, it may be nuclear?

21             MR. LOMAX:  Objection to the form of the

22   question.

23        A.   Again, based on Mr. Stokes' report, it does

24   not appear to be nuclear.

25        Q.   Okay.  But, again, you're saying based on
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1   Mr. Stokes' report.

2             What in Mr. Stokes' report indicates to you

3   that it is not nuclear?

4        A.   Okay.  This is the 15 February '16 report of

5   his, on the last line of item 20, Description of

6   Investigation, he uses no process that generates

7   ionizing radiation and uses no radioactive materials in

8   the construction.

9        Q.   Have you ever heard the term LENR, L-E-N-R,

10   before?

11        A.   I have.

12        Q.   Okay.  What does that stand for?

13        A.   It purportedly stands for low energy nuclear

14   reaction.

15        Q.   Have you done any research on that subject

16   matter?

17        A.   Prior to this case, not much.  I was -- I was

18   vaguely familiar with Pons and Fleischmann when it

19   happened, but I, you know, quit following it after the

20   controversy.

21        Q.   What about as part of this case?

22        A.   Well, it -- Mr. -- what I do understand is

23   that what Mr. Rossi is claiming kind of falls under the

24   general rubric of LENR.  But I believe that LENR is now

25   a generic term as opposed to a specific term describing
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1   a specific phenomenon.

2        Q.   Okay.  And so other than Mr. Stokes' report

3   which states that it does not use -- or does not emit

4   ionizing radiation or use radioactive materials, do you

5   have anything other than that to base your statement

6   that it is not a nuclear reaction?

7        A.   I believe that Mr. Rossi has stated that

8   maybe in one of his depositions.

9        Q.   Okay.  Do you, sir, have any independent

10   knowledge other than what you believe other people have

11   said?

12        A.   Well, when you say "independent knowledge,"

13   help me out here because this is an official report

14   from the State of Florida, it's an official document.

15        Q.   And it's somebody's interpretation.  In our

16   profession, we call it hearsay.  Okay.

17             So what I'm asking you is, is there anything

18   that you know that does not rely upon what somebody

19   else says?

20        A.   Well, I've not -- I've not been allowed to

21   look at anything inside the facility.  All right.  I've

22   not had a description of what is purported to happen,

23   so I have not been allowed to get that far to make an

24   independent determination yet.

25        Q.   Would that be within your field of expertise

Page 131

Veritext Legal Solutions
800-726-7007 305-376-8800

Case 1:16-cv-21199-CMA   Document 252-6   Entered on FLSD Docket 04/10/2017   Page 8 of 11



CONFIDENTIAL

1   is to make a determination?

2        A.   I believe I said already, I'm not a nuclear

3   engineer, but I believe this is a non-nuclear device.

4        Q.   Okay.  Then what type of reaction may be

5   occurring?

6        A.   I have no idea.  It looks like just a heat --

7   a thermal heat reaction on a glorified electric heater.

8   I'm not sure that there's any reaction going on.

9        Q.   Has anyone ever told you that samples of the

10   catalyst had been taken were transmutation of the

11   materials used appear to be indicated?

12        A.   Appear to be?  That's a little nebulous --

13        Q.   What have you been told, sir?

14        A.   I've not -- I've not been told anything in

15   that regard.

16        Q.   So you don't know whether there's been any

17   transmutation or not?  You don't know the nature of its

18   reaction, correct?

19             MR. LOMAX:  Object to the form of the

20   question.

21        Q.   And other than what you've read, you have no

22   knowledge whatsoever or opinion with respect to whether

23   it's nuclear or any other type of reaction?

24             MR. LOMAX:  Objection to the form of the

25   question.
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1   exchanger, sir, that it would, in fact, negate some of

2   your opinions as set forth in your report?

3             MR. LOMAX:  Objection to the form of the

4   question.

5        A.   Absolutely not.

6        Q.   Your -- your report was predicated upon the

7   assumption that there was no heat exchanger, correct?

8        A.   Correct.

9        Q.   Okay.  So if there was a heat exchanger,

10   there would be different variables that you had not

11   accounted for in this report, correct?

12        A.   I -- I can't answer that.  Knowing nothing

13   about it and -- and a heat exchanger, even if it's

14   installed, may not work.  There may have been a heat

15   exchanger there; it may not have functioned.

16        Q.   But you don't know one way or another.  If

17   there was a functioning heat exchanger there, sir,

18   would that change the findings in your report?

19        A.   It may, it may not.  It probably will not.

20        Q.   Why is that?

21        A.   Because, again, I don't believe it was there,

22   based on my understanding of thermodynamics and what I

23   have -- what pictures I have seen of the facility, I

24   have no reason to believe that it was there.

25        Q.   Well, I'm asking you to assume, sir, that it
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1   was.

2        A.   I'm not taking that assumption.  Sorry.

3        Q.   Okay.  Are you making or giving any opinion

4   as to whether this was the guaranteed performance test

5   required under the parties' contract in this case?

6             MR. LOMAX:  Objection to the form of the

7   question.

8        A.   I'm not speaking specific to the contractual

9   obligations.  What I'm basing mine on is the test plan

10   report and then Dr. Penon's final report.

11        Q.   Did anyone from Industrial Heat or counsel

12   inform you that they had never objected to Penon's test

13   plan?

14             MR. LOMAX:  Objection to the form of the

15   question.

16        A.   I believe I've heard that, yes.

17        Q.   Okay.

18        A.   In fact -- well, even last week during -- you

19   questioned Dr. Penon quite extensively on that.

20        Q.   Did anyone ever tell you why they had not

21   objected?

22             MR. LOMAX:  Objection to the form of the

23   question.

24        A.   No, that, I'm not privy to that, no, sir.

25        Q.   How long did it take you to evaluate the
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