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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

CASE NO. 1:16-cv-21199-CIV-ALTONAGA/O’Sullivan 

        

ANDREA ROSSI and LEONARDO 

CORPORATION, 

 

Plaintiffs,     

v. 

 

THOMAS DARDEN; JOHN T. VAUGHN; 

INDUSTRIAL HEAT, LLC; 

IPH INTERNATIONAL B.V.;  

And CHEROKEE INVESTMENT 

PARTNERS, LLC, 

 

 Defendants. 

______________________________________ 

INDUSTRIAL HEAT, LLC and  

IPH INTERNATIONAL B.V., 

 

 Counter-Plaintiffs, 

v. 

 

ANDREA ROSSI and LEONARDO 

CORPORATION, 

 

 Counter-Defendants, 

v. 

 

J.M. PRODUCTS, INC.; HENRY 

JOHNSON; UNITED STATES QUANTUM  

LEAP, LLC; FULVIO FABIANI; and  

JAMES A. BASS, 

 

 Third-Party Defendants. 

______________________________________/ 

 

THIRD-PARTY DEFENDANTS’ COMBINED STATEMENT OF MATIERIAL FACTS 

IN OPPOSITION AND MEMORANDUM OF LAW IN OPPOSITION TO 

DEFENDANTS’/COUNTER-PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT 

 

 Third-Party Defendants, J.M. Products, Inc. (“JM Products”), Henry Johnson 

(“Johnson”), James A. Bass (“Bass”), United States Quantum Leap, LLC (“USQL”), and Fulvio 
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Fabiani (“Fabiani”) (collectively, the “Third-Party Defendants”), by and through their 

undersigned counsel and pursuant to Federal Rule of Civil Procedure 56 and Local Rules 7.1 and 

56.1, collectively submit the incorporated Statement of Disputed Material Facts and 

Memorandum of Law in Opposition to Defendants’/Counter-Plaintiffs’ Motion for Summary 

Judgment (ECF No. 203).   

STATEMENT OF MATERIAL FACTS IN OPPOSITION
1
 

 Third-Party Defendants hereby respond to the Defendants’/Counter-Plaintiffs’ Statement 

of Material Facts in Support of Motion for Summary Judgment (ECF No. 207), and state as 

follows: 

 

62. Disputed. On or about July 28, 2014, Johnson and Andrea Rossi (“Rossi”) met 

with IH in North Carolina to discuss the proposal to relocate the Plant to Florida and how JM 

Products would utilize the Plant. See Johnson Depo. Tr. at 230:18-231:6. None of the documents 

that IH cites to supports the purportedly undisputed fact that any representation as to any 

affiliation between Johnson Matthey and JM Products. In fact, IH was informed that the only 

“affiliation” with Johnson Matthey was that JM Products would obtain materials from Johnson 

Matthey and process those materials. See Johnson Depo. Tr. at 237:13-22. IH knew that JM 

Products was a newly formed company and not yet operating. See Darden Depo. Tr. at 177:1-3, 

177:8-10. JM Products used steam produced by the Plant to create platinum sponge and/or 

                                                      
1  The relevant excerpts of the deposition testimony cited herein have either been attached as an exhibit to 

the Third-Party Defendants Combined Motion for Partial Summary Judgment (ECF No. .242), Counter-Plaintiffs’ 

Statement of Material Facts (ECF No. 207) or to this Motion as a supplemental exhibit (Supp. Ex.) in the following 

manner: Rossi Depo. Tr. (ECF No. 207-2); Darden Depo. Tr. (ECF No. 207-9, Supp. Ex. A); Penon Depo. Tr. (ECF 

No. 207-10, Supp. Ex. H); Leonardo Depo. Tr. (ECF No. 207-17); IH Depo. Tr. (ECF No. 207-19, Supp. Ex. B); 

Vaughn Depo. Tr. (ECF No. 207-21, Supp. Ex. F); JM Products Depo. Tr. (ECF No. 207-36); Johnson Depo. Tr. 

(ECF No. 207-37); Bass Depo. Tr. (ECF No. 207-38, Supp. Ex. E); Stokes Depo. Tr. (ECF No. 207-52); Murray 

Depo. Tr. (ECF No. 207-57, Supp. Ex. G); Dameron Depo. Tr. (ECF No. 207-60, Supp. Ex. I); West Depo. Tr. 

(ECF No. 207-61, Supp. Ex. D); Mazzarino Depo. Tr. (Supp. Ex. C). 
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graphene based catalyzers for sale to Leonardo. See Leonardo Depo. Tr. at 214:23-215:3, 

220:16-19, 225:5-10. 

65. JM Products was intended to be established in the United Kingdom, but due to 

high costs associated with incorporation it was formed elsewhere. See Johnson Depo. Tr. at 

240:16-20. 

66. Disputed. At all relevant times prior to the execution of the Term Sheet, Counter-

Plaintiffs knew that JM Products would be a newly formed company and not yet operating. See 

Darden Depo. Tr. at 177:1-3, 177:8-10. 

67. IH knew that the only “affiliation” with Johnson Matthey was that JM Products 

would obtain materials from Johnson Matthey and process those materials. See Johnson Depo. 

Tr. at 237:13-22. 

68. See ¶67, supra. 

69. Disputed. Johnson and JM Products did not make any false representations with 

respect to JM Products. See Johnson Depo. Tr. at 237:13-22; Vaughn Depo. Tr. at 204:22-24, 

270:18-20; IH Depo. Tr. at 227:21-228:3, 228:20-229:2. There is no evidence that established 

Johnson was present when any alleged representations regarding Johnson Matthey were made. 

See id. Furthermore, IH testified that it was “trying to be accommodative” and “trying to keep 

[Rossi] happy” when it allowed the Plant to move to Florida. See IH Depo. Tr. 214:15-19, 

215:25-216:1; see also Vaughn Depo. Tr. at 272:9-10. 

 70. Disputed. IH entered into the Term Sheet because it was trying to accommodate 

Rossi. See IH Depo. Tr. 214:15-19, 215:25-216:1; see also Vaughn Depo. Tr. at 272:9-10. IH did 

not care about what the customer would be doing. See Vaughn Depo. Tr. at 196:8-11. In 

addition, Counter-Plaintiffs solicited and obtained $50 million in investment funds after IH 
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entered into the Term Sheet. See IH Depo. Tr. at 170:9-14, 204:25-205:5, 206:6-207:6. It is 

undisputed that JM Products, Leonardo, and IH entered into the Term Sheet on or about August 

13, 2014. See ECF No. 132-17. 

 71. Disputed. See ¶70, supra. 

 72. Undisputed. 

 73. Disputed. JM Products used steam produced by the Plant to create platinum 

sponge and/or graphene based catalyzers for sale to Leonardo. See Leonardo Depo. Tr. at 

214:23-215:3, 220:16-19, 225:5-10. Counter-Plaintiffs do not cite to any evidence that supports 

the “undisputed fact” that Rossi was acting on behalf of JM Products “at other times.” 

a. The entities and individuals are separate and distinct. In addition, Rossi 

distinguished JM Products from Rossi and Leonardo to respect corporate formalities. See ECF 

No. 238-4 (Plaintiffs’ Supp. Ex. 46 ¶17). 

b. Bass is in fact an engineer and he was the Director of Engineering during his time 

with JM Products. See Bass Depo. Tr. at 8:17-21, 157:2-15. 

c. See ¶73, supra. 

d. JM Products was in fact satisfied with the power that it was receiving from the 

Plant. See ECF No. 207-47 at Leonardo Corp. Dep. Ex. 20. 

e. Counter-Plaintiffs knew that JM Products would be a newly formed company and 

not yet operating. See Darden Depo. Tr. at 177:1-3, 177:8-10. In addition, Rossi made clear to 

Defendants that JM Products would use Johnson Matthey as a supplier. See ECF No. 207-41. 

 74. Disputed. JM Products used steam produced by the Plant to create platinum 

sponge and/or graphene based catalyzers for sale to Leonardo. See Leonardo Depo. Tr. at 

214:23-215:3, 220:16-19, 225:5-10. 
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a. Johnson was told that the steam from the Plant was being utilized. See Johnson 

Depo. Tr. at 50:16-23. 

b. Johnson did not send letters to IH representing that JM Products was a derivative 

of Johnson Matthey. See Johnson Depo. Tr. at 124:5-19. Johnson believed that the caption on the 

letters (“Advanced Derivatives of Johnson Matthew Platinum Sponges”) meant “a product that is 

produced using Johnson Matthey platinum sponge, a derivative of the sponge.” See id. 

 75. Disputed. JM Products used steam produced by the Plant to create platinum 

sponge and/or graphene based catalyzers for sale to Leonardo. See Leonardo Depo. Tr. at 

214:23-215:3, 220:16-19, 225:5-10. 

a. Bass is in fact an engineer and he was the Director of Engineering during his time 

with JM Products. See Bass Depo. Tr. at 8:17-21, 157:2-15. 

b. See ¶75, supra. In addition, Bass was told that JM Products was working with 

platinum sponge and graphene. See Bass Depo. Tr. at 27:9-29:10. 

c. JM Products was in fact satisfied with the power that it was receiving from the 

Plant. See ECF No. 207-47 at Leonardo Corp. Dep. Ex. 20. In addition, Bass was told that JM 

Products was working with platinum sponge and graphene. See Bass Depo. Tr. at 27:9-29:10. 

 76. Disputed. As indicated above, JM Products, Johnson, and Bass did not engage in 

any wrongful activity. See ¶¶62, 65-75, supra. In addition, they did not represent to Counter-

Plaintiffs the coefficient of performance (“COP”) of the Plant. See IH Depo. Tr. at 286:20-287:5, 

287:9-16, 288:10-21; Darden Depo. Tr. at 302:8-10. Lastly, Fabio Penon was responsible for 

measuring and reporting the operation and COP of the Plant to Counter-Plaintiffs. See ECF No. 

214 at Ex. 3, 9, 10. 
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 77. Disputed. JM Products used steam produced by the Plant to create platinum 

sponge and/or graphene based catalyzers for sale to Leonardo. See Leonardo Depo. Tr. at 

214:23-215:3, 220:16-19, 225:5-10; see also Rossi Depo. Tr. at 185:23-186:20 (relevant portion 

found in ECF No. 238-3); see also ECF No. 238-16. 

 78. Disputed. At all material times, Counter-Plaintiffs knew that Rossi would direct 

the operations of JM Products’ facility. See JM Products Depo. Tr. at 34:15-20. In addition, 

Leonardo paid JM Products’ expenses pursuant to an agreement whereby JM Products would 

provide to Leonardo the catalysts that JM Products produced using the steam from the Plant. See 

Leonardo Depo. Tr. 208:3-209:21. 

a. Bass is in fact an engineer and he was the Director of Engineering during his time 

with JM Products. See Bass Depo. Tr. at 8:17-21, 157:2-15. Vaughn testified that he had no 

reason to believe that Bass was not JM Products’ Director of Engineering. See Vaughn Depo. Tr. 

at 294:20-295:2. 

b. Johnson’s and Bass’ roles at JM Products did not entail the operation of the Plant. 

See Johnson Depo. Tr. 234:3-15, 237:23-238:1; Bass Depo. Tr. 113:13-17. Johnson and Bass 

were told what the operation of JM Products entailed. See Johnson Depo. Tr. at 50:16-23; Bass 

Depo. Tr. at 8:17-21, 157:2-15. 

c. Undisputed. 

79. IH was informed that the only “affiliation” with Johnson Matthey was that JM 

Products would obtain materials from Johnson Matthey and process those materials. See Johnson 

Depo. Tr. at 237:13-22. IH knew that JM Products was a newly formed company and not yet 

operating. See Darden Depo. Tr. at 177:1-3, 177:8-10. Counter-Plaintiffs were informed that “the 

operation of [JM Products] was going to be handled by Andrea Rossi.” See Johnson Depo. Tr. 
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245:1-2. JM Products was intended to be established in the United Kingdom, but due to high 

costs associated with incorporation it was formed elsewhere. See Johnson Depo. Tr. at 240:16-

20. 

80. It is undisputed that Fabiani and USQL provided data to the Third-Party Plaintiffs 

and to Fabio Penon.  The arguments made by the Third-Party Plaintiffs that the data was 

somehow fabricated, manipulated, incomplete or misleading is denied.  Third-Party Plaintiffs fail 

to cite any record evidence whatsoever to substantiate their allegations and assertions that the 

data was somehow fabricated, manipulated, incomplete or misleading.  Quite the contrary, there 

is no record evidence that Fabiani manipulated the E-Cat data provided to Industrial Heat.  See 

Third-Party Defendants Statement of Undisputed Material Facts No. 29 (ECF No. 242).  

81. Fabiani and USQL assert that the 1 MW Plant’s power absorption measurement 

data speaks for itself.  The arguments made by the Third-Party Plaintiffs that the data was 

somehow fabricated, manipulated, incomplete or misleading is denied.  Third-Party Plaintiffs fail 

to cite any record evidence whatsoever to substantiate their allegations and assertions that the 

data was somehow fabricated, manipulated, incomplete or misleading.  Quite the contrary, there 

is no record evidence that Fabiani manipulated the E-Cat data provided to Industrial Heat.  See 

Third-Party Defendants Statement of Undisputed Material Facts Nos. 15, 16 & 29 (ECF No. 

242). 

82. Fabiani and USQL assert that the discrepancies between the 1 MW Plant’s power 

absorption measurement data provided by Fabiani and the FPL readings are not probative of the 

claim that Fabiani’s data was somehow fabricated, manipulated, incomplete or misleading.  

Fabiani and USQL deny that any data was somehow fabricated, manipulated, incomplete or 

misleading.  Mr. Joseph Murray, a former Vice President of Industrial Heat and expert witness 
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tendered by the Third-Party Plaintiffs, testified that he had “no evidence whatsoever” that the 

discrepancy between Fabiani’s power absorption data and the FPL readings were the result of  

manipulation.  (Murray Depo. Tr. 257:8-20; 368:8-14).    

85. Disputed. None of the documents cited by Counter-Plaintiffs support their 

“undisputed fact” that Johnson and JM Products prohibited IH personnel from entering the JM 

Products side of the facility or learning about JM Products’ operations. Furthermore, it was 

understood that, pursuant to the Term Sheet, IH would not have access to JM Products’ facility. 

See JM Depo. Tr. 38:17-25, 40:24-41:2. 

86. Disputed. Again, Counter-Plaintiffs attempt to lump Johnson and JM Products 

into a purported “undisputed fact” without any evidence to support such statement of fact. None 

of the documents cited by Counter-Plaintiffs support their statement with respect to Johnson and 

JM Products. Furthermore, it was understood that, pursuant to the Term Sheet, IH would not 

have access to JM Products’ facility. See JM Depo. Tr. 38:17-25, 40:24-41:2. 

87. Disputed. Counter-Plaintiffs mischaracterize the testimony to which they cite. The 

letter Johnson sent to IH clearly states that JM Products “will be happy to comply with any 

agreement between [IH] and [Leonardo] regarding access to the [facility] to inspect the [Plant].” 

See ECF No. 207-64 [Johnson Depo. Ex. 41]. Furthermore, the letter states that it is not the intent 

of JM Products to interfere with any dispute between IH and Leonardo as to the Plant and the 

related intellectual property. See id. 

 

 

89. Fabiani and USQL deny that they were involved in any scheme or caused Third-

Party Plaintiffs to pay for anything.  There is no evidence that the power absorption data 
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provided by Fabiani was manipulated.  Id.  Fabiani and USQL also deny the causal connection 

alleged by the Third-Party Plaintiffs.  Fabiani provided the complained of data after Industrial 

Heat incurred the expenses set forth in paragraph 89.  Mr. Murray testified that the complained 

of discrepancies between Fabiani’s power absorption data and the FPL readings occurred 

between mid-November 2015 and early December 2015, almost a year after the E-cat was 

transported to Florida.  (Murray Depo. Tr. 273:13-19). 

Disputed. Third-Party Defendants did not orchestrate or participate in any scheme to 

induce Counter-Plaintiffs to do anything. See ¶¶ 62, 65-82, 85-87, supra. Counter-Plaintiffs new 

that JM Products was a newly formed company, would operate a new facility, and was not 

affiliated with Johnson Matthey. See Johnson Depo. Tr. at 237:13-22; Darden Depo. Tr. at 

177:1-3, 177:8-10. Counter-Plaintiffs involvement with Rossi and Leonardo began long before 

Third-Party Defendants met Counter-Plaintiffs and any alleged damages are not the result of any 

wrongdoing by Third-Party Defendants. See ECF No. 207 ¶1; see also ¶¶ 62, 65-82, 85-87, 

supra. 

90. It is undisputed that USQL and Fabiani executed the Technical Consulting 

Agreement. 

91. It is undisputed that USQL and Fabiani executed the Technical Consulting 

Agreement. 

92. It is undisputed that the Technical Consulting Agreement was renewed and 

extended by the respective parties. 

93. It is undisputed that the Technical Consulting Agreement was renewed and 

extended by the respective parties. 
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94. It is undisputed that the Technical Consulting Agreement was again renewed and 

extended by USQL and Fabiani. 

95. It is undisputed that the Technical Consulting Agreement was again renewed and 

extended by USQL and Fabiani. 

96. Fabiani and USQL assert that the February 23, 2016 email speaks for itself.  

Fabiani and USQl assert that this paragraph is disputed because the promised data and report 

were provided to Third-Party Plaintiffs (Murray Depo. Tr. 363:25-367:7).  Fabiani and USQL 

further assert that the Third-Party Plaintiffs committed a precedent breach of the USQL 

Agreement by virtue of their failure to make full payment for the work conducted by Fabiani and 

USQL.  (Fabiani Affirmative Defense No. 4). 

97. Fabiani and USQl assert that this paragraph is disputed because a portion of the 

promised data and report were provided to Third-Party Plaintiffs (Murray Depo. Tr. 363:25-

367:7).  Fabiani and USQL further assert that the Third-Party Plaintiffs committed a precedent 

breach of the USQL Agreement by virtue of their failure to make full payment for the work 

conducted by Fabiani and USQL.  (Fabiani Affirmative Defense No. 4). 

98. Fabiani and USQl assert that this paragraph is disputed because a portion of the 

promised data and report were provided to Third-Party Plaintiffs (Murray Depo. Tr. 363:25-

367:7).  Fabiani and USQL further assert that the Third-Party Plaintiffs committed a precedent 

breach of the USQL Agreement by virtue of their failure to make full payment for the work 

conducted by Fabiani and USQL.  (Fabiani Affirmative Defense No. 4). 

99. Fabiani and USQL assert that this paragraph is disputed because a portion of the 

promised data and report were provided to Third-Party Plaintiffs (Murray Depo. Tr. 363:25-

367:7).  Fabiani and USQL further assert that the Third-Party Plaintiffs committed a precedent 
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breach of the USQL Agreement by virtue of their failure to make full payment for the work 

conducted by Fabiani and USQL.  (Fabiani Affirmative Defense No. 4). 

100. It is undisputed that the Technical Consulting Agreement was extended through 

March 31, 2016. 

101. It is undisputed that a final invoice was issued by USQL/Fabiani to Industrial 

Heat.  Counter-Plaintiffs have failed to refute the allegation by Fabiani that this final payment 

was never made by Industrial Heat.  (Fabiani Affirmative Defense No. 4). 

102. It is undisputed that Industrial Heat made the payment for services through 

February 2016.  Counter-Plaintiffs have failed to refute the allegation by Fabiani that this final 

payment was never made by Industrial Heat.  (Fabiani Affirmative Defense No. 4). 

103. It is undisputed that Industrial Heat made payment to Fabiani for his rental 

expenses in Miami.  Counter-Plaintiffs have failed to refute the allegation by Fabiani that his 

final expense payment was never made by Industrial Heat.  (Fabiani Affirmative Defense No. 4). 

104. It is undisputed that certain email communications were deleted by Fabiani 

following the termination of the USQL Agreement and the turnover of the final data and report 

to Industrial Heat.  The USQL Agreement does not impose a requirement that Fabiani retain and 

turn over all communications dealing in any respect with the his work for Rossi or on the E-Cat. 

Fabiani denies that any data was destroyed or erased and the citations provided by Counter-

Plaintiffs do not support this asserted undisputed fact. 

105. It is undisputed that Rossi, on behalf of Leonardo, dismantled a heat exchanger on 

the JM Products side of the facility. See Rossi Depo. Tr. at 236:10-237:18; Leonardo Depo. Tr. 

271:14-16, 271:25-272:10; JM Depo. Tr. at 82:7-14, 152:12-20. However, Rossi did not do so on 
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behalf of JM Products as it was after the business of JM Products closed and the materials were 

repurposed for a project that did not involve JM Products. See id. 

STATEMENT OF ADDITIONAL MATERIAL FACTS IN OPPOSITION 

108. IH and its attorneys participated in the negotiation of the terms of the Term Sheet. 

See Vaughn Depo. Tr. at 274:5-9; IH Depo. Tr. at 241:6-10; ECF No. 207-39. 

109. IH did not contact Johnson Matthey or otherwise conduct any due diligence as to 

its affiliation with JM Products, if any. See Vaughn Depo. Tr. at 271:7-10. 

110. Bass was not involved in any discussion with IH related to moving the Plant to 

Florida. See Rossi Affidavit ¶9. 

111. Bass was not involved in any discussion with IH related to the Term Sheet. See 

Rossi Affidavit ¶10. 

112. Bass first became in involved with JM Products around October of 2014 and did 

not begin working with JM Products until after the Plant had already been delivered to the Doral 

facility. See JB000039; Bass Depo. Tr. at 2:1-7, 23:5-9; Darden Depo. Tr. at 298:18-25. 

113. IH never sought to collect any payments from JM Products in relation to the Term 

Sheet. See Darden Depo. Tr. at 187:23-25. 

114. Joseph Murray did not meet or speak with Johnson or Bass. See Murray Depo. Tr. 

350:2-12. 

115. Joseph Murray testified that there was no evidence the data he reviewed was 

manipulated. See Murray Depo. Tr. 257:15-17. 

116. Anything purportedly hidden from Barry West did not matter to him and he 

further recalled an agreement between the parties hereby JM Products operation was to stay apart 

from IH. See West Depo. Tr. 158:9-17, 159:4-20. 

Case 1:16-cv-21199-CMA   Document 243   Entered on FLSD Docket 04/05/2017   Page 12 of 32



 13 

MEMORANDUM OF LAW IN OPPOSITION TO DEFENDANTS/COUNTER-

PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT  
 

I. Summary Judgment Standard 

The Third-Party Defendants do not oppose the summary judgment standard presented in 

the Defendants/Counter-Plaintiffs’ Motion for Summary Judgment.  In addition, Third-Party 

Defendants would emphasize that the movant has a heavy burden because “the court must view 

all evidence and make all reasonable inferences in favor of the party opposing summary 

judgment.” Chapman v. AI Transport, 229 F.3d 1012, 1023 (11th Cir.2000) (en banc) (quoting 

Haves v. City of Miami, 52 F.3d 918, 921 (11th Cir.1995)).  

II. Industrial Heat is not entitled to Summary Judgment as to Count III of the 

Counterclaims and Third-Party Claims 

A plaintiff asserting a cause of action for fraudulent inducement must establish: “(1) the 

defendant made a false statement about a material fact; (2) the defendant knew the statement 

was false when he made it or was without knowledge of its truth or falsity; (3) the defendant 

intended that the plaintiff rely and act on the false statement; and (4) the plaintiff justifiably 

relied on the false statement to his detriment.”  Persaud v. Bank of Am., N.A., 14-21819-CIV, 

2014 WL 4260853, at *12 (S.D. Fla. Aug. 28, 2014) (internal citations omitted). “It is established 

law in Florida that a party cannot justifiably rely on representations not contained in a 

subsequent agreement when the agreement conflicts with those representations or where the 

party participated in drafting the agreement and did not reduce the representations to writing.” 

Corporate Financial, Inc. v. Principal Life Ins. Co., 461 F.Supp.2d 1274, 1291 (S.D. Fla. 2006) 

(citing SEB S.A. v. Sunbeam Corp., 148 Fed.Appx. 774, 798 (11th Cir. 2005) (internal citations 

omitted)); see also Barnes v. Burger King Corp., 932 F.Supp. 1420, 1425 (S.D. Fla. 1996) 

(internal citations omitted) (“It is a basic tenet of contract law that reliance on representations by 
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a contracting party in a suit based on the contract is unreasonable where the representations are 

not contained in the subsequent written agreement between the parties.”) 

IH attempts to establish its fraudulent inducement claim by alleging that Rossi, on behalf 

of Leonardo, and Johnson, on behalf of JM Products, made numerous false statements or 

omissions of material fact to IH prior to the execution of the Term Sheet by representing that 

(a) [JM Products] was affiliated with a well known (sic) United 

Kingdom specialty chemicals and precious metals company called 

Johnson Matthey, see SOMF ¶¶ 57, 60-64, and (b) [JM Products] 

had a need for, and was going to use, the steam Leonardo could 

produce from the 1 MW Plant in a chemical manufacturing 

process, see SOMF ¶¶56, 59, & 62. 

 

See Counter-Plaintiffs’ Motion at p. 22. Interestingly, the majority of the purportedly 

uncontroverted facts that Counter-Plaintiffs refer to in their Statement of Material Facts 

(“Counter-Plaintiffs’ SOMF”) pertain only to representations made by Rossi and do not include 

Johnson. See, e.g. ECF No. 207 ¶¶56-61, 63-64. Accordingly, those representations will not be 

addressed in this Response. 

 It is true that on or about July 28, 2014, Johnson met with Rossi, Darden, and Vaughn in 

North Carolina to discuss moving the Plant to Florida. See HJ000021; Darden Depo. Tr. at 

171:14-18, 173:22-24. However, Johnson did not make any representations to IH concerning any 

alleged affiliation with Johnson Matthey. See Johnson Depo. Tr. at 237:13-22; Vaughn Depo. Tr. 

at 204:22-24 and 270:18-20; IH Depo. Tr. at 227:21-228:3, 228:20-229:2. Furthermore, Johnson 

was not present when any statements were allegedly made by Rossi concerning any affiliation 

with Johnson Matthey. See Johnson Depo. Tr. at 237:13-22; Vaughn Depo. Tr. at 204:22-24, 

270:18-20; IH Depo. Tr. at 227:21-228:3, 228:20-229:2. In fact, Johnson did not even know 

what Johnson Matthey was at the time. See Johnson Depo. Tr. at 237:5-7. In addition, IH was 

told that JM Products was a newly formed company and would be operating in a new facility. 
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See Darden Depo. Tr. at 177:1-3, 177:8-10. Further, Johnson informed IH that he did not have 

anything to do with the operational side of JM Products. See Johnson Depo. Tr. at 244:20-245:2, 

245:8-9. Lastly, there is no record evidence that JM Products did not intend to use the steam 

produced by the Plant or that JM Products was not using the steam in a manufacturing process. 

After the meeting, a term sheet was prepared and there was some back and forth between 

IH and Rossi as to the terms of the agreement. See Vaughn Depo. Tr. at 274:5-9; Johnson Depo. 

Ex. 49; ECF No. 207-39. In fact, IH had its attorneys review and revise the term sheet prior to its 

execution. See IH Depo. Tr. at 241:6-10; ECF No. 207-39. On the other hand, Johnson did not 

make any comments or revisions to the term sheet. See Johnson Depo. Tr. at 236:7-16. 

Ultimately, JM Products, Leonardo, and IH entered into a Term Sheet on August 13, 2014. See 

ECF No. 132-17. 

In its motion, IH states that Johnson further backed up the representation that JM 

Products was affiliated with Johnson Matthey by signing a compliance certificate, which stated, 

in part, that JM Products was owned by an entity formed in the United Kingdom. The document 

in question is titled Compliance with OFAC and generally such a certificate is used to represent 

that the entity and its affiliates are in compliance with the rules and regulations of the Office of 

Foreign Asset Control (“OFAC”) and are not subject to any sanctions or otherwise a blocked 

person by OFAC. Given that Johnson did not know who Johnson Matthey was at the time (see 

Johnson Depo. Tr. at 237:5-7), he could not have known that it was a United Kingdom entity and 

he could not have had the requisite intent to induce IH to rely on such representation to imply 

that JM Products was owned by or affiliated with Johnson Matthey. See ¶ 65, supra. In addition, 

as stated above, Johnson was not aware that IH was under the impression that JM Products was 

affiliated with Johnson Matthey. Furthermore, without any mention of Johnson Matthey in the 
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Term Sheet or the Compliance with OFAC, IH could not have justifiably relied on the latter for 

the contention that JM Products was affiliated with Johnson Matthey. 

As noted above, there is no evidence establishing that Johnson made any representations 

regarding Johnson Matthey or was present at any moment in time when same might have been 

discussed. See Johnson Depo. Tr. at 237:13-22; Vaughn Depo. Tr. at 204:22-24, 270:18-20; IH 

Depo. Tr. at 227:21-228:3, 228:20-229:2.) Even assuming, arguendo, that there was any 

evidence to establish the alleged representations regarding Johnson Matthey’s involvement with 

JM Products, such representations were not included into the Term Sheet. Further, it is 

uncontroverted that IH participated in the drafting of the Term Sheet. See, e.g., IH Depo. Tr. at 

241:6-10; ECF No. 207-39. As a result, IH cannot now rely on those alleged representations 

which it did not include in the Term Sheet. See Corporate Financial at 1291. 

Furthermore, IH testified that it did not care about there being a customer, but that it was 

important to Rossi. See IH Depo. Tr. at 191:23-24. Similarly, IH testified that it was “trying to be 

accommodative” and “trying to keep [Rossi] happy” when it allowed the Plant to move to 

Florida. See IH Depo. Tr. 214:15-19, 215:25-216:1. In addition, IH did not conduct any due 

diligence into whether JM Products had a facility at the time. See IH Depo. Tr. at 232:10-16. IH 

did not conduct any due diligence into any affiliation between Johnson Matthey and JM 

Products. See Vaughn Depo. Tr. at 199:20-201:6. At the very least, there is a disputed issue of 

material fact surrounding whether or not IH justifiably relied on any representations actually 

made by Johnson or JM Products. See Darden Depo. Tr. at 178:3-14. 

Accordingly, IH is not entitled to summary judgment as Count III and IH’s motion 

should be denied; JM Products and Johnson, however, are so entitled. 
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III. Counter-Plaintiffs are not entitled to Summary Judgment as to Count IV of the 

Counterclaims and Third-Party Claims (FUDTPA) 

 

Counter-Plaintiffs seek a summary judgment against the Third-Party Defendants under 

Count IV, alleging that Counter-Defendants and Third-Party Defendants violated FDUTPA as 

part of a common scheme against Counter-Plaintiffs.  (See, e.g., ECF No. 132, ¶139-148.)    

“To establish a claim for damages under FDUTPA a plaintiff must show three elements: 

1) a deceptive act or unfair practice; 2) causation; and 3) actual damages.” Casey v. Florida 

Coastal Sch. of L., Inc., 3:14-CV-01229, 2015 WL 10818746, at *2 (M.D. Fla. Sept. 29, 2015). 

When dealing with an alleged scheme involving multiple defendants, as is the case here, “the 

Court must engage in a defendant-specific inquiry to determine whether there is evidence of an 

unfair or deceptive act by a particular defendant.” Barnext Offshore, Ltd. v. Ferretti Group USA, 

Inc., 2012 WL 1570057 (S.D. Fla. 2012).  

“Under FDUTPA, ‘an unfair practice is one that offends established public policy and 

one that is immoral, unethical, oppressive, unscrupulous or substantially injurious to 

consumers.’” Hennegan Co. v. Arriola, 855 F.Supp.2d 1354, 1360-1361 (S.D. Fla. 2012) (citing 

Washington v. LaSalle Bank Nat’l Ass’n., 817 F.Supp.2d 1345, 1350 (S.D. Fla. 2011)). 

“[D]eception occurs if there is a representation, omission, or practice that is likely to mislead the 

consumer acting reasonably in the circumstances, to the consumer's detriment.” Garcia v. Kashi 

Co., 43 F.Supp.3d 1359, 1384 (S.D. Fla. 2014) (citing PNR, Inc. v. Beacon Prop. Mgmt., Inc., 

842 So.2d 773, 777 (Fla.2003)); see also Zlotnick v. Premier Sales Grp., Inc., 480 F.3d 1281, 

1284 (11th Cir.2007). In addition, there must be “a showing of probable, not possible deception 

that is likely to cause injury to a reasonable relying consumer.” Id. (emphasis supplied; internal 

citations omitted).  
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As it relates to causation, the improper act or omission “must be direct, rather than 

remote or speculative.” Hennegan Co. v. Arriola, 855 F.Supp.2d 1354, 1361 (S.D.Fla.2012); see 

also Fla. Stat. § 501.211(2) (A “person who has suffered a loss as a result of a violation of this 

part ... may recover actual damages.”) (emphasis supplied).  

Finally, Counter-Plaintiffs must establish facts sufficient to prove actual damages, which 

necessarily result from the allegedly deceptive act or unfair practice. See e.g., Bishop v. VIP 

Transp. Grp., LLC, No. 615CV2118ORL22KRS, 2016 WL 4435700, at *5 (M.D. Fla. Aug. 2, 

2016), report and recommendation adopted, No. 615CV2118ORL22KRS, 2016 WL 4382694 

(M.D. Fla. Aug. 17, 2016). FDUTPA does not provide for the recovery of nominal damages, 

speculative losses, or compensation for subjective feelings of disappointment.  City First Mortg. 

Corp. v. Barton, 988 So.2d 82, 86 (Fla. 4
th

 DCA 2008) 

a. FDUTPA Allegations Common to All Third-Party Defendants 

Counter-Plaintiffs allege that Third-Party Defendants are subject to FDUTPA based on a 

three-part scheme orchestrated by Counter-Defendants to: 

(i) Fraudulently induce the Counter-Plaintiffs to move the E-Cat Plant to Florida;  

(ii) Deceive the Counter-Plaintiffs as to “the reliability, independence, accuracy, 

success, and benefit of the 1 MW Plant’s operations and performance in Florida”; 

and 

(iii) request payment in the amount of $89 million under the License Agreement based 

on the scheme in which all the FDUTPA Defendants participated. 

(ECF No. 203, pg. 23-27.).  The Statement of Material Facts in Opposition and Statement of 

Additional Material Facts set forth above demonstrate that Counter-Plaintiffs fail to establish 
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beyond dispute that that there are no genuine issues to be tried concerning the FDUTPA claim 

against the Third-Party Defendants and are not entitled to judgment as a matter of law.   

b. Counter-Plaintiffs are not entitled to Summary Judgment as to JM Products and Johnson 

 

In their motion, Counter-Plaintiffs state that JM Products and Johnson defrauded IH and 

IPH into agreeing to relocate the Plant to Florida. The undisputed facts as to this allegation are 

described in detail in Section II, supra, and the Statement of Material Facts in Opposition, supra. 

As noted in Section II, supra, JM Products and Johnson did not make any representations 

to Counter-Plaintiffs suggesting that Johnson Matthey was in any way affiliated with JM 

Products. See Johnson Depo. Tr. at 237:13-22. It is clear that Johnson Matthey does not appear 

anywhere in the Term Sheet or the Compliance with OFAC document. See ECF No. 132-17; 

ECF No. 207-43 at Johnson Depo. Ex. 51. Despite Counter-Plaintiffs contention that JM 

Products and Johnson “continued” to portray that JM Products was affiliated with Johnson 

Matthey, they cite to no record evidence that supports their statement. To the extent that 

Counter-Plaintiffs rely on the letters sent by Johnson, on behalf of JM Products, to Counter-

Plaintiffs, such reliance is misplaced. As explained in the Statement of Material Facts in 

Opposition ¶ 74(b), the caption on the letters simply means a product that is produced using 

Johnson Matthey platinum sponge. See Johnson Depo. Tr. at 124:5-19. Such a statement does not 

an affiliation represent. 

 It is also clear that JM Products was not to have access to the Plant and IH was not to 

have access to the JM Products area of the facility. See ECF No. 132-17. Furthermore, there is no 

record evidence that supports the allegation that JM Products or Johnson restricted anyone’s 

access to the JM Products area of the facility. In fact, there was very little interaction between 

Counter-Plaintiffs’ personnel and Johnson. Specifically, Thomas Barker Dameron does not know 
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Johnson (Dameron Depo. Tr. at 252:10-18); Joseph Murray did not meet or speak with Johnson 

(Murray Depo. Tr. at 350:2-7); Barry West does not know who Johnson is (West Depo. Tr. at 

179:21-24); and Vaughn does not recall meeting with Johnson aside from that meeting in North 

Carolina and does not recall speaking with him otherwise (Vaughn Depo. Tr. at 207:10-17, 

269:8-13). In addition, IH’s corporate representative testified that Counter-Plaintiffs “could care 

less about a customer.”  See IH Depo. Tr. at 191:23-24, 217:6-10. 

 Even assuming, arguendo, that Counter-Plaintiffs had evidence to substantiate their 

allegations (which they do not), there is no record evidence that JM Products’ or Johnson’s 

allegedly deceptive acts directly caused Counter-Plaintiffs to believe the Plant was performing at 

the COP required by the License Agreement. The record evidence clearly shows that Counter-

Plaintiffs did not rely on either JM Products’ or Johnson’s statements or representations to 

determine whether the Plant was operating as promised. 

It is undisputed that IH negotiated the terms of the Term Sheet, which ultimately 

provided IH with the ability to implement whatever “monitoring and control measures it deems 

appropriate” to monitor the Plant. See ECF No. 132-17; ECF No. 207-39; Vaughn Depo. Tr. at 

274:5-9; IH Depo. Tr. at 241:6-10. Despite this fact, Counter-Plaintiffs did not take any action to 

require additional measurement or different protocol when Rossi and Leonardo allegedly altered 

the Plant’s setup. See ECF No. 207 at ¶ 84; Darden Depo. Tr. at 188:1-10. Instead, Counter-

Plaintiffs took the stance that the operation of the Plant in Florida would not be credible and was 

potentially a fraud that they did not want to be involved with. See Darden Depo. Tr. at 188:1-10. 

It is not reasonable that Counter-Plaintiffs would rely on information provided by persons 

believed to be part of a fraud instead of requiring additional controls or a more robust test 

protocol. See Garcia at 1384. To be sure, Counter-Plaintiffs could have, pursuant to the Term 
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Sheet, requested that JM Products provide records of the operation of the Plant. However, 

Counter-Plaintiffs never made such a request from JM Products or Johnson. See Darden Depo. 

Tr. at 293:20-294:4, 294:9-17. This supports the fact that Counter-Plaintiffs did not believe any 

such records would be credible and thus reinforces the conclusion that Counter-Plaintiffs did not 

rely on any information provided by JM Products or Johnson as to the operation or COP of the 

Plant. Alternatively, if Counter-Plaintiffs maintain that they did rely on such information, it 

would not be reasonable as a matter of law. See Garcia at 1384 (there must be “a showing of 

probable, not possible deception that is likely to cause injury to a reasonable relying 

consumer.”)(emphasis supplied; internal citations omitted). 

Furthermore, Counter-Plaintiffs have failed to establish any actual damages that 

necessarily resulted from JM Products’ or Johnson’s allegedly deceptive or unfair conduct. See 

City First, 988 So. 2d at 86 (“FDUTPA does not provide for the recovery of nominal damages, 

speculative losses, or compensation for subjective feelings of disappointment.”) 

For the foregoing reasons, Counter-Plaintiffs are not entitled to Summary Judgment as to 

JM Products or Johnson; however, JM Products and Johnson are entitled to judgment as a matter 

of law. 

c. Counter-Plaintiffs are not entitled to Summary Judgment as to Bass  

The allegations involving Bass are scarce, to say the least. In fact, Counter-Plaintiffs, in 

large part, lump Bass together with other Third-Party Defendants and/or Counter-Defendants. 

See generally ECF No. 207. This is due to the fact that throughout the operation of the Plant in 

Doral, where the alleged manipulation of the Plant occurred, Counter-Plaintiffs had very limited 

interaction with Bass, whether in person or otherwise.  There is no record evidence that Bass 

made any deceptive or unfair statements or acts during those limited contacts. 
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To start, all of the alleged wrongdoing related to Bass arose after Counter-Plaintiffs 

entered into the License Agreement and Term Sheet and were not the result of any business 

relationship between Bass and Counter-Plaintiffs. It is undisputed that Bass did not have any 

interaction with Counter-Plaintiffs until the Plant was already in Florida. See Darden Depo. Tr. at 

298:18-25. Accordingly, it is undisputed that Counter-Plaintiffs did not rely on any statements or 

representations made by Bass when deciding whether to move the Plant to Florida. 

In the deposition of IH, its corporate representative admitted that IH does not have any 

evidence to support the allegation that Bass represented to Counter-Plaintiffs the amount of 

steam that JM Products was receiving or whether it was sufficient or good enough. See IH Depo. 

Tr. at 286:20-287:5, 287:9-16. To sum up the testimony of IH, Vaughn stated that he does not 

recall Bass sending representations regarding the performance of the technology. See IH Depo. 

Tr. at 288:18-21. Similarly, when Darden was asked in his deposition whether Bass had on any 

statements allegedly made by Bass as to the operation of the Plant because no such statements 

communicated to him or IH in writing any type of data concerning the performance of the Plant, 

Darden testified that he does not “remember getting any writing from [Bass] about that.” See 

Darden Depo. Tr. at 95:9-24. Furthermore, Darden testified that Bass did not report the COP 

measurement of the Plant to him. See Darden Depo. Tr. at 302:8-10. Accordingly, it is clear that 

Counter-Plaintiffs did not rely exist. 

 Next is the allegation that Bass represented himself as the Director of Engineering for JM 

Products. There is no record evidence that Bass was not the Director of Engineering for JM 

Products at the time such representations were allegedly made. See IH Depo. Tr. at 294:20-

295:2. Bass is in fact an engineer and he was the Director of Engineering during his time with 

JM Products. See Bass Depo. Tr. at 8:17-21, 157:5-6. 
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Lastly, Counter-Plaintiffs allege that Bass represented that JM Products had its own 

operations and a use for the Plant’s steam. JM Products used steam produced by the Plant to 

create platinum sponge and/or graphene based catalyzers for sale to Leonardo. See Leonardo 

Depo. Tr. at 214:23-215:3, 220:16-19, 225:5-10. There is no record evidence that a 

manufacturing process was not taking place. Even assuming, arguendo, that JM Products was 

not conducting any manufacturing process or otherwise using the steam provided by the Plant, 

there is no record evidence that Bass knew any such representation to the contrary to be false. 

Bass was told that JM Products was working with platinum sponge and graphene. See Bass 

Depo. Tr. at 27:9-29:10. In addition, Bass’ role at JM Products did not include the operation of 

its facility; it was primarily the design of a control system. See Bass Depo. Tr. at 113:13-17. 

It is clear that Bass did not (i) play any role in the decision to move the Plant to Florida, 

(ii) manipulate any data involving the Plant, (iii) make any representations as to the operation of 

the Plant, or (iv) demand payment of $89 million. Accordingly, Counter-Plaintiffs have failed to 

establish any facts to support any of the allegations that purportedly give rise to a claim against 

Bass under FDUTPA. 

 Furthermore, in its Order [ECF No. 120], this Court ruled that the relevant inquiry with 

respect to causation is whether the allegedly deceptive acts “directly caused Counter-Plaintiffs to 

believe that the Plant was performing at the promised productivity rate.” Id. at pp. 11-12. 

Counter-Plaintiffs have failed to establish causation between any of Bass’ allegedly deceptive 

acts and any actual damages. Even assuming, arguendo, that Counter-Plaintiffs had evidence to 

substantiate their allegations (which they do not), there is no record evidence that Bass’ allegedly 

deceptive acts directly caused Counter-Plaintiffs to believe the Plant was performing at the COP 

required by the License Agreement. To the contrary, the evidence clearly shows that Counter-
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Plaintiffs did not rely on Bass’ statements or representations to determine whether the Plant was 

operating as promised. See e.g. Darden Depo. Tr. at 188:1-10. 

 Before the Plant even began operating in Florida, Counter-Plaintiffs were suspicious of 

the goings-on at the Doral facility. Given the suspicions of fraud and the potential involvement 

of JM Products and, by association, Bass, in such fraud, Counter-Plaintiffs cannot conceivably 

establish any evidence to support an allegation that Bass’ allegedly deceptive acts directly caused 

them damages. Counter-Plaintiffs did not take any action to require additional measurement or 

different protocol when Rossi and Leonardo allegedly altered the Plant’s setup. See ECF No. 207 

at ¶ 84; Darden Depo. Tr. at 188:1-10. Instead, Counter-Plaintiffs took the stance that the 

operation of the Plant in Florida would not be credible and was potentially a fraud that they did 

not want to be involved with. See Darden Depo. Tr. at 188:1-10. It is not reasonable that 

Counter-Plaintiffs would rely on information provided by persons believed to be part of a fraud 

instead of requiring additional controls or a more robust test protocol. See Garcia at 1384. 

In sum, Counter-Plaintiffs cannot point to any record evidence that establishes the any 

wrongdoing by Bass, or that such alleged wrongdoing directly caused any actual damages 

suffered by Counter-Plaintiffs. 

 For the foregoing reasons, Counter-Plaintiffs are not entitled to Summary Judgment as to 

Bass; however, Bass is entitled to judgment as a matter of law. 

d. Summary Judgment Against USQL and Fabiani Pursuant to the FDUTPA Claim (Count 

IV) Must be Denied  

 

The FDUTPA claim involves a multi-tiered elaborate scheme involving a variety of 

alleged deceptive acts.  It is undisputed that the alleged roles of Fabiani and USQL are minor in 

comparison to the other participants.  Counter-Plaintiffs argue that a FDUTPA claim does not 

require “show[ing] [that] [a] defendant was the principal actor involved in the violative acts, or 
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that [a] defendant initiated those acts.”  Galstaldi v. Sunvest Cmtys. USA, LLC, 637 F.Supp.2d 

1045, 1056 (S.D. Fla. 2009). Instead the Counter-Plaintiffs argue that “it is sufficient to allege 

that a party directly participated in a violation of the FDUTPA, even if that violation was 

initiated by another.” Sundance Apartments I, Inc. v. Gen. Elec. Capital Corp., 581 F.Supp.2d 

1215, 1222 (S.D. Fla. 2008).  

This Court has in the past applied a defendant-specific inquiry to determine whether there 

is evidence of an unfair or deceptive act by a particular Defendant; namely, whether evidence 

exists to hold each individual Defendant liable under FDUTPA.  See Barnext Offshore, Ltd. V. 

Ferretti Group USA, Inc., 2012 WL 1570057 (2012).  In Barnext this Court analyzed whether 

there was evidence of a deceptive act by one specific defendant that occurred prior to the 

damages incurred by the plaintiff.  Id. at pg. 7.  In this case the Counter-Plaintiffs have clearly 

identified their claim for actual damages under FDUTPA as related to and in connection with the 

E-Cat plant’s move to Florida.   (ECF No. 203, pg. 27-28.). 

Paragraph 89 of the Counter-Plaintiffs Statement of Material Facts sets forth the actual 

damages sustained by Counter-Plaintiffs, namely:  “(1) the Plant’s transportation to Florida; (2) 

the procurement and delivery of equipment for the Plant’s reassembly in Florida; (3) the 

procurement and transportation of personnel to assemble the Plant in Florida; (4) repairs and 

maintenance of the 1 MW Plant; (5) new equipment for the Doral Facility; and (6) personnel to 

work at the Doral Facility”.  All of these costs and expenses to the Counter-Plaintiffs were 

incurred prior to the alleged deceptive act of manipulating data by Fabiani and USQL.  The 

alleged manipulation of data occurred after the plant was already up and running in Florida.  

(Murray Depo. Tr. 257:8-20).  Therefore, the essential element of causation is missing for 

FDUTPA liability to extend to Fabiani and USQL. 
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Applying this type of defendant-specific inquiry into the FDUTPA claims against Fabiani 

and USQL compels this Court to deny the Counter-Plaintiffs’ Motion for Summary Judgment.  It 

is abundantly clear from the lack of any evidence that neither Fabiani or USQL directly 

participated in the substantive acts of the FDUTPA claim involving the inducement to move the 

E-Cat plant to Florida or the alleged deception involving JM Products.  Fabiani was at all times 

under the direct supervision and control of Rossi, Fabiani had no involvement with moving the 

plant to Florida, Fabiani had only limited involvement with J.M. Products during his one year 

working on the E-Cat plant in Doral and there is no evidence beyond conjecture and speculation 

that Fabiani manipulated the operation of the plant. 

This last point not only requires denial of the Counter-Plaintiffs’ Motion for Summary 

Judgment but requires this Court to grant a partial summary judgment in favor of Fabiani and 

USQL pursuant to the Third-Party Defendants’ Combined Motion for Partial Summary 

Judgment.  Paragraphs 80 through 82 of the Counter-Plaintiffs’ Statement of Material Facts cite 

to undisputed evidence that Fabiani/USQL provided data to the Industrial Heat.  These same 

paragraphs, however, are cited by the Counter-Plaintiffs in the body of their motion for the 

proposition that certain data provided by Fabiani/USQL was “fabricated, obtained as the result of 

manipulating the 1 MW Plant’s operations, or incomplete such as to render it misleading”.  See 

(ECF No. 203, pg. 26).  There is no record evidence cited in Paragraphs 80 through 82 of the 

Counter-Plaintiffs’ Statement of Material Facts that support this contention, let alone warrant 

granting summary judgment in Counter-Plaintiffs favor. 

Fabiani’s alleged participation in any manipulation is limited to evidence that the power 

absorption data he provided does not match or equal data obtained from FPL.  (ECF No. 207 at 

¶82).  This purported evidence, however, does not demonstrate any actual manipulation by 
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Fabiani nor can any inference be drawn from the discrepancy in the numbers in favor of the 

Counter-Plaintiffs.  Instead, any inference must be applied in favor of Fabiani and USQL that 

any discrepancies were the result of instrument malfunction that should be attributed to the FPL 

meter.  See Haves, 52 F.3d at 921. 

 The record evidence does not support the claim that Fabiani or USQL manipulated data 

provided to Industrial Heat.  Mr. Joseph Murray, a former Vice President of Industrial Heat, has 

been tendered as an expert to specifically testify concerning the comparison of the power 

purchased from FPL and the power as reported by Fabiani and Penon.  On this topic Mr. Murray 

testified in his deposition as follows: 

So all of the trends seem to be consistent except for this period of time when, in 

about from middle of November to the beginning of December where you have a 

power level absorbed into the building lower than the measured. So that would 

give -- to me, there are three potential explanations.  Number one, Florida Power 

and Light could be wrong.  Number two, the measurements made by Fabiani and 

Penon could be wrong.  And number four or -- I'm sorry, number three, the data 

could have been manipulated.· On either part, on either party. 

 

Q.· · Do you have any evidence that the data has been manipulated -- 

 

A. No, I don't. 

 

Q. -- by either one? 

 

A. Not by Florida Power and Light or by Fabiani or Penon. 

 

(Murray Depo. Tr. 257:8-20).  He was more specifically asked as follows: 

Q. And for lack of a better word, I think there were discrepancies between 

Fabiani's numbers versus the FP&L's numbers.  Do you have any reason to 

believe that that is a result of Mr. Fabiani manipulating the data that he was 

putting into his spreadsheets? 

 

A. At this point, I have no evidence of that whatsoever. 

 

(Murray Depo. Tr. 368:8-14). 

 

Case 1:16-cv-21199-CMA   Document 243   Entered on FLSD Docket 04/05/2017   Page 27 of 32



 28 

While there may be record evidence presented by Industrial Heat that Fabiani’s power 

input numbers did not coincide with the FPL readings, these occurrences were also minor in 

nature.  They only occurred approximately 17 times in a test lasting almost 350 days.  (Murray 

Depo. Tr. 273:13-19).  The principal point being that there is no evidence beyond conjecture and 

speculation that Fabiani manipulated the power absorption data of the plant.  This lack of 

evidence to prove data manipulation requires that the Counter-Plaintiffs request for summary 

judgment be denied and conversely, the partial summary judgment requested by Fabiani and 

USQL must be granted.   

For the foregoing reasons, Counter-Plaintiffs are not entitled to Summary Judgment as to 

Fabiani and USQL pursuant to Count IV; however, Fabiani and USQL are entitled to judgment as 

a matter of law. 

e. Summary Judgment Against USQL and Fabiani Pursuant to the Breach of Contract Claim 

(Count V) Must be Denied 

 

Counter-Plaintiffs argue that they are entitled a summary judgment against Fabiani and 

USQL because of the failure to turn over all data and documents to which Industrial Heat was 

contractually entitled.  Counter-Plaintiffs point to Section 6 of the USQL Agreement for the 

contractual provision breached by Fabiani and USQL.  Summary Judgment must be denied 

because the alleged breach was not a material breach, Industrial Heat has not avoided the 

affirmative defenses alleged by Fabiani and USQL and Industrial Heat suffered no damages. 

As the Court previously noted, the USQL Agreement and the subsequent identical 

renewal agreements all provided that the contract would be governed by North Carolina law.  

(ECF No. 120, pg. 12; see also Exhibits 67 through 69 to the Counter-Plaintiffs Statement of 

Material Facts).  Under North Carolina law, “[i]n interpreting a contract the intent of the parties 

is [the] polar star[.]” Davis v. Woodlake Partners, LLC, 748 S.E. 2d 762, 768 (N.C. App. 2013) 
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(alterations added; citation omitted). The intent of the parties is inferred from the words of the 

contract if the plain language of the contract is clear. See Tyndall-Taylor v. Tyndall, 580 S.E. 2d 

58, 60–61 (N.C. App. 2003).  Whether a breach is material or immaterial is ordinarily a question 

of fact. Millis Construction Co. v. Fairfield Sapphire Valley, 358 S.E.2d 566, 570 (1987). 

The  undisputed  material  facts  before  this  Court  demonstrate  that  Fabiani  through  

his Florida limited liability company, USQL, was paid by Mr. Darden’s company, Industrial 

Heat, to serve  as  a  consultant  and  assistant  to  Dr.  Rossi  for  the  development  of  the  E-Cat  

technology.  Fabiani’s raison d’être was to support Dr. Rossi’s work. The  stated  purpose  of  the  

USQL  Agreement  was  that  Fabiani  would  “supply Industrial Heat with technical consulting 

and assistance in order to manufacture and develop the electrical equipment and the electronic 

system of the [ECat]”.  (ECF No. 203 at Exh. 67).  The intent of the parties was that Fabiani 

would continue his prior work and assist Dr. Rossi with the  development  of  the  E-Cat  

technology  and  manufacture  of  E-Cat  plants.    (IH  Depo.  Tr.  at 139:18-23, 264:7-265:16; 

Darden Depo. Tr. 311:14-312:9; West Depo. Tr. 84:1-4, 185:6-13). 

According to the testimony of the Industrial Heat corporate representative, Fabiani was 

not the “data capturing expert”.  (IH  Depo.  Tr.  at 266:15-21).  The USQL Agreement was 

never modified or amended to increase Mr. Fabiani’s responsibilities concerning providing test 

data to Industrial Heat. ”.  (IH  Depo.  Tr.  at 275:19-25).  Mr. Joseph Murray testified that the 

data not provided by Mr. Fabiani was offered up by him, not necessarily required by the Contract 

between the parties.  (Murray Depo. Tr. 362:8-13).  Mr. Murray also testifies that Mr. Fabiani, in 

a meeting at the offices of counsel for Industrial Heat turned over the majority of all the data 

sought by the Counter-Plaintiffs.  (Murray Depo. Tr. 363:25-367:7).  It certainly appears that 

certain data or information was not provided by Fabiani, however, such data production was a 
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minor part of his duties and responsibilities to Industrial Heat.  The trier of fact must determine if 

the asserted breach of not providing certain data is material or not.  This is not an issue that can 

be resolved through a motion for summary judgment.   

Fabiani and USQL filed an affirmative defense that the Counter-Plaintiffs committed a 

precedent breach of the USQL Agreement by the failure to make the final payment due and thus 

excusing Fabiani’s performance of his data production responsibilities.  Counter-Plaintiffs have 

failed to address this affirmative defense and a genuine issue thereby exists precluding the entry 

of a summary judgment against Fabiani and USQL on the breach of contract claim. 

Finally, Counter-Plaintiffs claim for breach of contract must fail because there have been 

no actual damages suffered by the Counter-Plaintiffs.  The testimony of the corporate 

representative for IPH testified that some amount of the funds paid by Industrial Heat to Fabiani 

and USQL were reimbursed to Industrial Heat by IPH.  (IPH  Depo.  Tr.  at 225:9-226:15).  

Industrial Heat having been reimbursed all or part of the payments made to Fabiani and USQL 

for services and reimbursements results in no injury or damage in fact.  Any reimbursements 

made by IPH would have to be accounted for before a judgment for a specific amount of 

damages can be calculated.  Moreover, the fact finder would be in position to determine the 

measure of damages based on the breach predicated on the failure to turn over data at the end of 

a three year working relationship.   

For the foregoing reasons, Counter-Plaintiffs are not entitled to Summary Judgment as to 

Fabiani and USQL pursuant to Count V. 

IV. Conclusion 

Counter-Plaintiffs Motion for Summary Judgment fails to establish entitlement to a 

judgment in their favor with regard to Counts III, IV and V of the Fourth Amended 
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Counterclaims and Third Party Claims and conversely Third-Party Defendants are entitled to 

summary judgment on their previously filed Combined Motion for Partial Summary Judgment. 

Respectfully submitted this 5
th

 day of April, 2017. 

Arán Correa & Guarch, P.A. 

Counsel for JM Products, Johnson, and Bass 

255 University Drive 

Coral Gables, Florida 33134 

Telephone: (305) 665-3400 

Telefax: (305) 665-2250 

 

By:   /s/ Francisco J. León de la Barra_ 

Francisco J. León de la Barra, Esq. 

Florida Bar No.: 105327 

Fernando S. Arán, Esq. 

Florida Bar No.: 349712 

 

RODOLFO NUÑEZ, P.A. 

Counsel for Fabiani and USQL 

255 University Drive 

Coral Gables, Florida 33143 

Telephone: (305) 443-2440 

Facsimile: (305) 443-2334 

rnunez@acg-law.com 

       

  /s/ Rodolfo Nunez   

            Rodolfo Nuñez, Esq. 

            Fla. Bar No.: 16950 
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I HEREBY CERTIFY that on April 5, 2017, I electronically filed the foregoing with the 

Clerk of the Court using CM/ECF. Copies of the foregoing document will be served on all 

counsel of record via transmission of Notice of Electronic Filing generated by CM/ECF. 

 
 /s/ Rodolfo Nunez  

Rodolfo Nuñez, Esq. 

 

  /s/ Francisco J. León de la Barra_ 

Francisco J. León de la Barra 
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10· INTERNATIONAL B.V.,· · · · · · · )
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18· FULVIO FABIANI; and JAMES· · · · )
· · BASS,· · · · · · · · · · · · · · )
19· · · · · · · · · · · · · · · · · ·)
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·1 There's one in Rhode Island that, you know, is trying

·2 to create valuable metals through transmutation.· So

·3 that was the analog in my mind.

·4· · · · Q.· ·Did you make any attempts after this time

·5 November of 2013 to do exactly that?· Run tests and see

·6 if they could transmutate isotopes?

·7· · · · A.· ·We didn't feel that the -- we did test for

·8 transmutation of isotopes after that.· We did not find

·9 transmutation of isotopes in any of the machines that

10 we ran, and we didn't find the evidence of

11 transmutation ultimately to be credible.

12· · · · Q.· ·Were those tests you ran in Raleigh?

13· · · · A.· ·We ran them in Raleigh.

14· · · · Q.· ·What timeframe?

15· · · · A.· ·2015.· Maybe '16.

16· · · · Q.· ·Now, at some point in time you began

17 negotiating with Dr. Rossi about the license agreement.

18 Who on behalf of your group was responsible for those

19 negotiations?

20· · · · A.· ·In 2012?

21· · · · Q.· ·'12.

22· · · · A.· ·Negotiating with the license agreement?

23· · · · Q.· ·Yes.

24· · · · A.· ·I would say I was.· John Mazzarino was

25 involved.· J.T. Vaughn was involved.· You know, the
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·1· · · · A.· ·Yes, I did initial this page.

·2· · · · Q.· ·Who drafted this protocol?

·3· · · · A.· ·I don't know.

·4· · · · Q.· ·By initialling this protocol did that

·5 signify your agreement to it?

·6· · · · A.· ·I assume that we accepted this protocol

·7 from that test, yes.

·8· · · · Q.· ·Okay.· Is it your contention sitting here

·9 today that this protocol was not followed or not

10 properly followed?

11· · · · · · · · · MR. BELL:· Objection.

12· · · · · · · · · THE WITNESS:· I think it was not

13 followed, and I think it was not sufficiently monitored

14 to be able to know whether it was followed or

15 whether -- whether there were other flaws in the test.

16· · · · · · · · · Like, for example, we were not able to

17 go inside the unit to see what was going on.· Like, we

18 were prevented from entering into the -- from getting

19 close to the device as it was operating.· It would have

20 been highly relevant.

21 (BY MR. CHAIKEN)

22· · · · Q.· ·Prior to the initiation of this lawsuit on

23 April of 2016 did you ever tell Leonardo or Dr. Rossi

24 that you believed that this protocol was not properly

25 followed?
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·1 to us.

·2· · · · Q.· ·Were those -- did you ever put those

·3 requests in writing?

·4· · · · A.· ·I suspect that we did, but I don't

·5 remember.

·6· · · · Q.· ·Is there a reason why you wouldn't have put

·7 them in writing?

·8· · · · A.· ·Well, just because, you know, we're talking

·9 by phone or -- excuse me -- in the other office.· You

10 know, I saw him most days for a long period of time.

11· · · · Q.· ·Now --

12· · · · A.· ·I tend not to send e-mails to people who I

13 communicate with verbally so --

14· · · · Q.· ·Did you have a meeting in Raleigh in July

15 of 2014 with Dr. Rossi and Henry Johnson?

16· · · · A.· ·I know that we had a meeting in Raleigh

17 with -- when he brought Henry Johnson to a restaurant,

18 but I don't remember the date.

19· · · · Q.· ·Who was present at that meeting?

20· · · · A.· ·J.T. was there.· I was there.· Andrea,

21 Johnson.· I don't know who else was there from our

22 side.· I can't remember.

23· · · · Q.· ·And what was the purpose of that meeting?

24· · · · A.· ·He was introducing us to the president of

25 the Johnson Matthey subsidiary.
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·1 products from Johnson Matthey.· He said Johnson Matthey

·2 was going to be operating the plant.

·3· · · · Q.· ·Okay.· And who else was present when he

·4 made those statements?

·5· · · · A.· ·I don't remember which conversation and who

·6 was present at which conversation but --

·7· · · · Q.· ·Let's go to the --

·8· · · · A.· ·He said Johnson Matthey would -- after the

·9 plant had operated for a brief period of time and they

10 were sure that it was working and everything was

11 effective, that Johnson Matthey wanted to announce that

12 they were the customer.

13· · · · Q.· ·And let's go back to the meeting with Henry

14 Johnson.· You said it was held in a restaurant in

15 Raleigh?

16· · · · A.· ·Yes.

17· · · · Q.· ·And there was J.T. Vaughn, yourself, Dr.

18 Rossi and Henry Johnson, right?

19· · · · A.· ·Yes.· I'm not sure if anybody else was

20 there.

21· · · · Q.· ·And what was said at that meeting?

22· · · · A.· ·It was a formalistic kind of a meeting to

23 introduce the customer and to talk about, you know, the

24 circumstances of bringing the plant down to Miami.

25 And, you know, we wanted to build a -- have some

Case 1:16-cv-21199-CMA   Document 243-1   Entered on FLSD Docket 04/05/2017   Page 6 of 23

http://www.caseworksonline.com


·1· · · · Q.· ·And did they tell you they were forming a

·2 new company for the purposes of doing it?

·3· · · · A.· ·Yes.

·4· · · · Q.· ·And did they tell you who the officers and

·5 directors of that company were going to be?

·6· · · · A.· ·I don't remember that.· Well, Henry

·7 Johnson.

·8· · · · Q.· ·And they told you that they were going to

·9 be opening up a new facility in --

10· · · · A.· ·Yes.

11· · · · Q.· ·Was there any reason why you were prevented

12 from calling Johnson and Matthey directly to confirm

13 any of this?

14· · · · A.· ·Rossi made us promise we wouldn't do that.

15 He said, "Please don't do that.· Then they won't use

16 it.· They'll be scared.· They'll come out as soon as

17 it's run for 90 days.· Everything is going great and

18 they'll come out.· You know, they'll be proud to be

19 associated with it at that point.· Right now they don't

20 want that to happen."

21· · · · · · ·In fact, we knew people in England who knew

22 people at Johnson Matthey, and it would have been very

23 easy to simply -- you know, I was thinking, well, let

24 me call them up.· And he said, "No, no.· You can't do

25 that.· It'll -- you know, they'll get spooked or they
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·1 that has the name Johnson Matthey in it that -- that

·2 was produced in discovery.

·3 (BY MR. CHAIKEN)

·4· · · · Q.· ·Did you ever receive anything in writing

·5 from Dr. Rossi where he said specifically that he was

·6 purchasing products from Johnson Matthey?

·7· · · · A.· ·I don't remember that.

·8· · · · Q.· ·In the course of this case defendants have

·9 produced over 65,000 pages of documents.· I haven't

10 seen one which says specifically anything to the effect

11 of J.M. Chemical Products, Inc., is a subsidiary or

12 affiliate of Johnson Matthey.· Is it your contention

13 that such a written document exists?

14· · · · A.· ·I know -- I don't know whether such a

15 written document exists.

16· · · · Q.· ·Okay.· If it did exist it would have been

17 produced, correct?

18· · · · A.· ·I would assume that it would have.

19· · · · Q.· ·Okay.· Now, you mentioned that pursuant to

20 this agreement, Industrial Heat would have been

21 entitled to $365,000 per year, correct?

22· · · · A.· ·Yes.

23· · · · Q.· ·Did Industrial Heat ever seek to collect

24 that money?

25· · · · A.· ·After the plant got it -- no, we did not.
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·1 After the plant got installed in Florida and we saw

·2 that Rossi had removed all of the instrumentation and

·3 the monitoring access that we had, and as we realized

·4 that he was restricting access to it so it was not

·5 going to be a fully transparent bona fide test, at that

·6 point we became very suspicious.

·7· · · · · · ·We realized that it was -- something bad

·8 was going on down there.· And we don't want to get

·9 thrown in jail for participating in some kind of fraud

10 so we said we don't want to receive payment from them.

11· · · · Q.· ·What measurement equipment did you --

12· · · · A.· ·I don't know the details of it, but we had

13 put on access ports on places where instruments could

14 be put so that we could put our own instruments on it

15 and cut it all off.

16· · · · Q.· ·Who -- who knows more about that than you?

17· · · · A.· ·T. Barker knows about it.

18· · · · Q.· ·Anybody else?

19· · · · A.· ·Barry probably knows something about it.

20· · · · Q.· ·Did you ever inform Dr. Rossi and said,

21 "Hey, why are you removing all this measuring

22 equipment"?

23· · · · A.· ·We did talk about that.

24· · · · Q.· ·You talked about it.· Did you ever send him

25 an e-mail and say, "Hey, why are you moving all this
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·1 would be the number of visits by folks from Industrial

·2 Heat, IPH, Cherokee and employees such as yourself and

·3 Mr. Vaughn at least the times that you visited the

·4 plant in Doral, Florida; would that be correct?

·5· · · · A.· ·I see this.

·6· · · · Q.· ·Okay.· And would I be correct in saying

·7 that if you direct your attention to number two it

·8 says, "During the week of February 9th, 2015."· Do you

·9 see that?

10· · · · A.· ·Yes, I see that number two.

11· · · · Q.· ·There was a visit by yourself, John T.

12 Vaughn and Paul Lamacraft --

13· · · · A.· ·I see that.

14· · · · Q.· ·-- on February 9th.· And then it goes on to

15 say that you visited for approximately two hours with

16 Andrea Rossi, Fulvio Fabiani, James Bass and Barry

17 West, correct?

18· · · · A.· ·Yes.

19· · · · Q.· ·Would that be the first time that you met

20 Mr. Bass?

21· · · · A.· ·I don't remember the different trips,

22 unfortunately.· So sorry about that.· I feel like I

23 might have met him -- I thought maybe the second time I

24 met him was with -- was with Lamacraft.· Is there

25 reference to another meeting happening with him?
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·1· · · · Q.· ·Not before that one.

·2· · · · A.· ·I believe that I met him before that with

·3 some Chinese visitors.

·4· · · · Q.· ·Okay.· And if we -- if we look at the

·5 listing, I believe, only by reading the names, that

·6 perhaps the first time that any one of the Chinese

·7 defendants visited would have been March 27th, 2015?

·8· · · · A.· ·I see that.· Wait a second.· March 27th.  I

·9 see that.

10· · · · Q.· ·Would that refresh your recollection?

11· · · · A.· ·Well, it would mean that I could not have

12 met him with the Chinese before the visit when we met

13 him with Paul Lamacraft.· So, yes, that would refresh

14 my recollection.· Are we saying the --

15· · · · Q.· ·February 9th, 2015, would I be correct in

16 stating that the plant had not commenced operations

17 yet?· The testing phase yet?

18· · · · A.· ·I don't remember the dates but let's say

19 that's the case.

20· · · · Q.· ·So if that's the case, Mr. Bass at that

21 point in time could not have been making any

22 representations to you concerning the performance or

23 the power, if you will, being produced by the plant,

24 correct?

25· · · · A.· ·I understand what you're saying.· If the
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·1 plant was not running then he could not have been

·2 representing that.

·3· · · · Q.· ·So now if you could take a second, I read

·4 through the rest of the visit and in none of those

·5 visits was it indicated that you, Mr. Vaughn or anyone

·6 else met with Mr. Bass.

·7· · · · A.· ·I see that.

·8· · · · Q.· ·So that's -- based on your recollection

·9 you're telling me that this is probably inaccurate then

10 that you met with him on more than that occasion?

11· · · · A.· ·I remember him talking about the

12 performance of the plant.

13· · · · Q.· ·Okay.· And if I could ask you when you met

14 and he talked about the performance of the plant, who

15 else was with him?

16· · · · A.· ·Well, I'm not remembering the different

17 trips.· So I thought I met with him with some of the

18 Chinese visitors.· So I'm -- but I'm not remembering

19 the details of who was in the room at the time.

20· · · · Q.· ·And could it be fair for me to state that

21 by the time those Chinese visitors went to the plant in

22 Doral the -- by then the plant was operational?

23· · · · A.· ·I believe that that's the case.· I believe

24 that's the case.

25· · · · Q.· ·The plant was producing?
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·1· · · · A.· ·Yeah, I believe that's the case.· But let

·2 me -- let me note something that in August there was

·3 another visit when Paul Lamacraft came and so perhaps

·4 we met with him at that point.· I don't know.· I don't

·5 know whether it was the second trip with Paul Lamacraft

·6 that we met with him again or whether it was one of the

·7 Chinese trips.

·8· · · · Q.· ·But you do recall meeting with him when the

·9 Chinese folks were at Doral?

10· · · · A.· ·I don't want to make such a definitive

11 statement as that.· So I thought that I remembered

12 meeting with him with the Chinese visitors, but perhaps

13 I met him twice with Lamacraft.

14· · · · Q.· ·Okay.· And if that were the case then we

15 would follow the dates here that would have been then

16 in August of 2015?

17· · · · A.· ·That's when we apparently came with Paul

18 Lamacraft, yes.

19· · · · Q.· ·And by then the test that was being

20 performed on the one megawatt plant was well underway,

21 correct?

22· · · · A.· ·That would be correct.

23· · · · Q.· ·Now, did Mr. Bass have an obligation to you

24 -- and by that I mean you or IH or IPH -- to present

25 you with reports of data concerning measurements of the
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·1 COP of the one megawatt plant?

·2· · · · A.· ·I seem to recall that they did.

·3· · · · Q.· ·When you say "they," was it Mr. Bass that

·4 was sending you a report?

·5· · · · A.· ·Well, Bass or J.M.· I have it in my mind.

·6 I'm trying to remember something that -- where they had

·7 committed to do that.· I can't remember, but I seem to

·8 recall that.

·9· · · · Q.· ·Does the term sheet permit J.M. Products or

10 any of its employees to provide IH with any data at

11 all?

12· · · · A.· ·Can we get it out and let me take a look at

13 it because this is -- I'm making these comments

14 from memory.

15· · · · Q.· ·Could you please.

16· · · · A.· ·Sure.· We're looking.

17· · · · · · · · · MR. BELL:· I'm putting in front of

18 Mr. Darden what was previously marked as Exhibit 28.

19· · · · · · · · · (Witness peruses document.)

20· · · · · · · · · THE WITNESS:· Well, I see here on the

21 second page 19, "J.M.C. will keep records of the

22 operation of the one megawatt plant as reasonably

23 requested by Leonardo or IH and will provide copies of

24 such records to Leonardo and IH upon request."

25 (BY MR. ARAN)
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·1· · · · Q.· ·Okay.· Do you have any recollection of ever

·2 having made such a request of J.M. Products?

·3· · · · A.· ·I don't remember doing that, but we would

·4 like to see them.

·5· · · · Q.· ·Well, was a request made?

·6· · · · A.· ·I don't remember.· I'm sure that we said to

·7 them, "How is it going.· How much are you getting.· How

·8 is the output."

·9· · · · Q.· ·Okay.· But you did not make -- am I correct

10 in stating you did not make any formal request of J.M.

11 to keep track of any particular type of measurement,

12 correct?

13· · · · · · · · · MR. BELL:· Objection to form.

14· · · · · · · · · THE WITNESS:· Well, except via the

15 term sheet where we assumed that they were and the fact

16 that they were sending us bills.· Other than that, I'm

17 not aware of one.

18 (BY MR. ARAN)

19· · · · Q.· ·So you're aware of them sending you an

20 invoice.· Let me backtrack.· What you're aware is that

21 they sent you a letter saying, "Please invoice me

22 because the one megawatt plant this month produced X

23 amount of COP"?

24· · · · A.· ·I don't remember exactly what they

25 communicated but something like that.
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·1· · · · A.· ·Yes.

·2· · · · Q.· ·What, if anything, did Mr. Bass do to

·3 manipulate the plant being brought to Florida from

·4 North Carolina?

·5· · · · A.· ·Well, if he was part of setting up a

·6 fraudulent company, that was part of the scheme or the

·7 deception to try to trick us into sending the machine

·8 down there thinking that it was a credible entity, then

·9 that would have been his role.

10· · · · Q.· ·Well, what proof do you have that Mr. Bass

11 was involved in setting up this company or doing any of

12 the acts that you've just testified to?

13· · · · A.· ·I believe that he helped in building the

14 heat radiator or heat transfer system on the other side

15 of the wall.· And I believe that he represented to us

16 that there was a manufacturing plant there and that it

17 was operating nicely.

18· · · · Q.· ·But did that happen prior to you making the

19 decision to bring the plant to North Carolina?

20· · · · A.· ·I don't know the chronology of when he came

21 to be involved.

22· · · · Q.· ·But we do know that he -- you and him had

23 not met until after the decision had been made to bring

24 the plant to Florida?

25· · · · A.· ·That is correct.
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·1· · · · Q.· ·So how then could he have been involved in

·2 manipulating you to do so if he was not in the picture

·3 at all?

·4· · · · A.· ·I don't know when he came to be part -- in

·5 the picture.

·6· · · · Q.· ·So if he came to be part of the picture

·7 after the decision had been made to transfer the plant

·8 and the transfer had already been entered into, then

·9 would I be correct in stating that he had no part in

10 that first part of the scheme?

11· · · · A.· ·If he came to work there or got involved

12 after we had already made the decision to send the

13 plant to Florida what you said sounds reasonable.

14· · · · Q.· ·Okay.· So that's a "yes"?· He would have

15 had no part in the scheme?· Now, let me read to you

16 what the second part of the scheme was.

17· · · · · · ·"The second part of the scheme was to

18 manipulate the operation of the plant and the

19 measurement of the plant's operations to create the

20 false and deceptive appearance and impression that the

21 plant was performing at astronomical levels, with COP

22 measurements not only well in excess of anything

23 achieved by any third party testing of the E-CAT

24 technology, but in fact many multiples higher than

25 anything achieved by any third-party testing."· Let me
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·1 steam and they were buying one megawatt of steam.

·2· · · · Q.· ·Again, a casual conversation?

·3· · · · · · · · · MR. BELL:· Objection to form.

·4· · · · · · · · · THE WITNESS:· He was sitting at the

·5 head of the table as a representative of J.M. Products

·6 there to report to us on how things were going.

·7 (BY MR. ARAN)

·8· · · · Q.· ·Okay.· But did he measure and report to you

·9 the measurement of COP of the one megawatt plant?

10· · · · A.· ·No.

11· · · · · · · · · MR. BELL:· Objection to form.

12· · · · · · · · · THE WITNESS:· He did not report the

13 COP.· He reported to us that he was getting the steam.

14 (BY MR. ARAN)

15· · · · Q.· ·Correct.· So the second part of the scheme

16 -- okay -- is reporting false and deceptive impressions

17 of the plant by the plant performing at astronomical

18 levels.· Mr. Bass never represented to you that the one

19 megawatt plant was performing at astronomical levels,

20 did he?

21· · · · A.· ·Yes.· He did represent that it was

22 performing at astronomical levels because one megawatt

23 of steam coming from that small plant would have been

24 astronomical.· In fact, it would have heated up the

25 whole building to such a point that people couldn't
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·1· · · · Q.· ·Okay.· Did you do any background search

·2 before -- strike that.· Did there ever come a time

·3 where Industrial Heat entered into a contract with

·4 Mr. Fabiani for him to work for the company?

·5· · · · A.· ·I know that we paid him so I assume that we

·6 did.

·7· · · · Q.· ·Are you aware of whether or not there is a

·8 contract or was a contract?

·9· · · · A.· ·I don't remember that specifically, but I

10 believe that there was a contract.

11· · · · Q.· ·Do you recall at all who executed the

12 contract on behalf of the other parties?

13· · · · A.· ·No, I'm sorry.· I don't.

14· · · · Q.· ·Now, from your understanding what were

15 Mr. Fabiani's duties with regard to his work

16 for Industrial Heat?

17· · · · A.· ·Well, to support -- to support Andrea in

18 producing equipment or control systems for equipment.

19 Just generally to help out in trying to build a device

20 that worked.

21· · · · Q.· ·And that was -- that was the intent at the

22 beginning to bring Mr. Fabiani on to work for

23 Industrial Heat?

24· · · · A.· ·Well, no.· Andrea wanted Fabiani to come

25 on.· You know, he needed his help or he said he needed
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·1 his help and so, you know, we agreed to pay him to help

·2 Andrea.

·3· · · · Q.· ·So would I be correct in saying the purpose

·4 of entering into a contract, at least to your

·5 understanding, was for Mr. Fabiani to help Mr. Rossi in

·6 the development of his technology?

·7· · · · A.· ·Yes.· Help -- help Rossi and help us

·8 because we were the beneficiaries of that technology,

·9 yes.

10· · · · Q.· ·Did you understand at that time that he

11 also had duties to report or -- strike that.· Did he

12 also at that time have duties to collect data and take

13 measurements of the operation of any of the plants that

14 you were working on at the time?

15· · · · A.· ·Yes.· We asked him to help us keep track of

16 data that was being produced by the different systems.

17· · · · Q.· ·And was he doing that?

18· · · · A.· ·I believe that he was.

19· · · · Q.· ·And where was he working?

20· · · · A.· ·He was working in Raleigh.

21· · · · Q.· ·Do you know how long he worked in Raleigh?

22· · · · A.· ·Sitting here I don't remember the dates,

23 but a pretty long time.· You know, I would say more

24 than a year.

25· · · · Q.· ·And could you tell me generally from your
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·1· · · · A.· ·This is a memory.· I'm not sure.

·2· · · · Q.· ·Do you know whether he ever went into that

·3 container on the other side which is the J.M. side?

·4· · · · A.· ·Well, that's what I'm referring to as the

·5 other side.

·6· · · · Q.· ·Oh, actually into the container?

·7· · · · A.· ·I don't know.· You know, I don't know what

·8 part of what he might have seen on the other side.· But

·9 if it had been merely a container then it obviously was

10 not a manufacturing facility.

11· · · · Q.· ·But you don't know for sure that he was

12 ever over there?

13· · · · A.· ·I don't know for sure that he was there.  I

14 believe that he was.· And I don't know when he was over

15 there what he was seeing.

16· · · · · · · · · THE VIDEOGRAPHER:· Three minutes.

17· · · · · · · · · MR. CHAIKEN:· Did you hear that, Rudy?

18 (BY MR. NUNEZ)

19· · · · Q.· ·Was Fulvio Fabiani present when you met

20 with Jim Bass?· You testified that Jim Bass was at the

21 head of the table making serious representations.· Was

22 Fabiani there at that meeting?

23· · · · A.· ·I do not recall.· Sorry.

24· · · · Q.· ·And do you recall Mr. Fabiani in any way

25 participating in any way to restrict your or your
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·1 company's assets to the J.M. side of the facility?

·2· · · · A.· ·I don't remember him needing to do that.  I

·3 mean, we weren't trying to break down the door.· The

·4 door was closed.

·5· · · · Q.· ·Well, that was just an allegation in your

·6 complaint that he restricted Industrial Heat's access.

·7 Do you have any facts to support that allegation?

·8· · · · A.· ·That he restricted our access to the other

·9 side?

10· · · · Q.· ·Yes, sir.

11· · · · A.· ·I did not see him restrict our access or

12 try to keep us from going over there.· Maybe someone

13 else.

14· · · · Q.· ·Now, in the newest amended complaint

15 there's been some new allegations that he provided

16 energy consumption numbers that didn't coincide with

17 numbers from the electric company.· Did you have any

18 participation in analyzing that at all?

19· · · · A.· ·I did not do that analysis, no.

20· · · · Q.· ·Now, you're also -- your claim is that he

21 did not provide and disclose information and didn't

22 give his final report; am I correct?

23· · · · A.· ·I believe that that's correct.

24· · · · Q.· ·Would you agree with me that by the time

25 that he -- that that issue came up, you and Industrial
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·2 STATE OF NORTH CAROLINA· )

·3 COUNTY OF WAKE· · · · · ·)

·4

·5· · · · · I, Leslie Christian, the officer before whom

·6 the foregoing videotaped deposition was taken, do

·7 hereby certify that the witness whose testimony appears

·8 in the foregoing videotaped deposition was duly sworn

·9 by me; that the testimony of said witness was taken by

10 me to the best of my ability and thereafter reduced to

11 typewriting under my direction; that I am neither

12 counsel for, related to, nor employed by any of the

13 parties to the action in which this videotaped

14 deposition was taken, and further that I am not a

15 relative or employee of any attorney or counsel

16 employed by the parties thereto, nor financially or

17 otherwise interested in the outcome of the action.

18· · · · ·This the 28th day of February, 2017.

19

20· · · · · · · · · · · · ________________________________

21· · · · · · · · · · · · ·LESLIE CHRISTIAN

22· · · · · · · · · · · · ·Notary Public in and for

23· · · · · · · · · · · · ·County of Wake

24· · · · · · · · · · · · ·State of North Carolina
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1                UNITED STATES DISTRICT COURT
               SOUTHERN DISTRICT OF FLORIDA

2
                  CASE NO:  1:16-cv-21199-CMA

3
4

 ANDREA ROSSI, ET AL.,
5

          Plaintiffs,
6

vs.
7

 THOMAS DARDEN, ET AL.,
8

          Defendants.
9 __________________________________/
10
11

                       PERLMAN, BAJANDAS, YEVOLI &
12                        ALBRIGHT, P.L.

                       282 CATALONIA AVENUE
13                        SUITE 200

                       CORAL GABLES, FL 33134
14                        Monday, February 13, 2017

                       9:07 a.m. - 5:18 p.m.
15
16
17        VIDEOTAPED DEPOSITION OF JOHN THOMAS VAUGHN

   (Corporate Representative of Industrial Heat, LLC)
18
19
20           Taken on behalf of the Plaintiff before
21      Elizabeth Cordoba, RMR, CRR, FPR, Notary Public in
22      and for the State of Florida at Large, pursuant to
23      Plaintiff's Notice of Taking Deposition in the above
24      cause.
25

Page 1

Veritext Legal Solutions
800-726-7007 305-376-8800

Case 1:16-cv-21199-CMA   Document 243-2   Entered on FLSD Docket 04/05/2017   Page 2 of 17



Page 62

1     Q.    When in time was this structure put into place?

2     A.    This was a reorganization that was undertaken

3 prior to Woodford coming in.  Woodford's bias is to invest

4 in UK companies.  And they have more allocation for UK

5 companies.  And in addition, UK companies are not a bad

6 domicile, based on analysis we were receiving, for an

7 endeavor that is focussed on holding and then

8 commercializing IP, even if that IP had not necessarily

9 held necessarily in the UK.

10     Q.    So this was done in 2015?

11     A.    Yeah.  So the Woodford investment closed in May

12 of 2015.  And this all happened around about that time.  I

13 don't know if it was, you know, April '15 and then closing

14 or the exact date.  But -- and some of these entities may

15 have been set up after that, right?  So it might not have

16 all been in place at closing.  But the broad plan was in

17 place and parenting was in place.

18     Q.    So what happened to people who had equity in

19 Industrial Heat, LLC?  Were they provided with an equity

20 interest in IH Holdings International Limited?

21     A.    Yes.

22     Q.    Just a swap or was there some type of ratio?

23     A.    No.  People owned, you know, whatever you owned

24 in Industrial Heat, LLC when it was the parent, you owned

25 the same amount pro rata in IH Holdings International

Page 63

1 Limited when that was formed.  And then, of course,

2 Woodford invested into IH Holdings International Limited,

3 so everybody's ownership was diluted by that incoming

4 investment.

5     Q.    Now, looking at this flowchart, specifically

6 looking at the bottom left three companies, was there a

7 time in which Industrial Heat, LLC was the owner of IPH

8 International BV?

9     A.    I believe that there was.  But we -- and there

10 is -- there is many presentations about this

11 reorganization, so it should kind of spell out.  Price

12 Waterhouse Coopers did this work for us and it should

13 spell out how this reorganization was completed, or

14 consummated, I should say.

15           But I believe -- I am trying to remember if --

16 what I am trying to recall is Industrial Heat, LLC, did it

17 ever own as a subsidiary IPH International or were they

18 always brother-sister relationship?  And that is what I

19 would have to refresh myself on.  But I believe that they

20 did, that Industrial Heat, LLC did at one point own IPH

21 International BV.

22     Q.    And do you know why it was decided to move IPH

23 International BV to IPH BV Holdings Limited?

24     A.    To move it or to --

25     Q.    To transfer it, sell it.  I'm not sure what the

Page 64

1 transaction was.  But clearly, if it was once owned by

2 Industrial Heat, LLC and is now owned by IPH BV Holdings

3 Limited, there was transfer of that interest, right?

4     A.    Right.

5     Q.    Right?

6     A.    You know, we would have to visit the PWC

7 analysis on this.  But it had to do with their

8 recommendations on corporate structuring.  And I am trying

9 to recall why they felt the need to have IPH BV Holdings

10 Limited as the immediate parent to IPH International BV.

11     Q.    Let's talk about the negotiations for the

12 license agreement.  When did those negotiations begin, as

13 far as you know?

14     A.    I believe that was in -- I am trying to

15 remember if it was June or July of '12.  I am going back

16 to a point when Tom first met with Andrea.  This is not

17 necessarily a negotiation started then, but it is a

18 starting point.  I think it was in June or July of '12.

19     Q.    And was Tom the lead negotiator?

20     A.    I would say primarily.  And I was -- yeah, I

21 would say that, yes.  And I was providing some input to

22 him.

23     Q.    Was there anybody else who was negotiating

24 directly with Dr. Rossi?

25     A.    John Mazzarino was involved at times, but not

Page 65

1 -- more so as an advisor, but not as a negotiator.
2     Q.    Okay.  Do you know who proposed the purchase
3 price?  I believe it was a little over a hundred million.
4     A.    Andrea did, I believe.
5     Q.    Was there any negotiation over the purchase
6 price?
7     A.    Not that I recall.  Not that I recall.
8     Q.    How did -- how did IH value the technology at
9 that time?

10     A.    At that time?
11           MR. BELL:  Objection to form.
12           THE WITNESS:  It was a -- you know, when you
13      kind of have to do a potential value scenario and
14      with a spectrum.  So we didn't say, Oh, we think it
15      is worth X.  Right?  Some people may do that.  That
16      is not really -- what we do, we say, We don't know
17      what it is worth.  If it works as advertised, it is
18      worth a lot.  Right?  If it doesn't, it is worth, you
19      know, zero, or in this case negative zero, due to all
20      the legal costs that we are incurring.
21 BY MR. CHAIKEN:
22     Q.    Was there any type of methodology that IH used
23 to try to value the technology or to value the license
24 agreement?
25     A.    Can you say that one more time?  I'm sorry.
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Page 138

1 what he provided.

2           Are there any other documents that you are

3 aware of sitting here today which evidence Penon's intent

4 to deceive Industrial Heat?

5     A.    We are reviewing the documents.

6     Q.    I am not asking you whether you are reviewing

7 them.  I am asking if you are aware sitting here today of

8 any other documents that you can point me to.

9     A.    We are reviewing the documents, so I don't

10 know, is the answer to your question.

11     Q.    Okay.  Well, you can't point me to another

12 document, can you?

13     A.    Today there is a whole trove of discovery --

14     Q.    Right.

15     A.    -- pointed to.  And it needs further analysis.

16 We are not all the way through it.

17     Q.    Has anyone from Industrial Heat performed that

18 analysis?

19     A.    They are working on it.

20     Q.    Okay.  Today you can't point me to one, right?

21     A.    That is not what I am telling you.  We are

22 still working on it.

23     Q.    Then say you can't point me to one.

24     A.    I am telling you in my own words that we are

25 still working on it and that we believe that Penon did not

Page 139

1 act with pure intentions.

2     Q.    Okay.  Did you talk to anybody who told you

3 that Penon didn't act with pure intentions?

4     A.    Who would we have talked to besides Andrea?

5     Q.    That is what I am asking about.  That is why

6 we're having this deposition.

7     A.    Penon is -- you know, Penon is wherever he is.

8 He is inaccessible to us.  Hopefully, somebody will get to

9 ask him some questions later this week or next week.  But

10 who could we have talked to?

11     Q.    That is what I am asking you.  Okay.

12     A.    All we have is what you guys have provided in

13 discovery.

14     Q.    Do you know who Fulvio Fabiani is?

15     A.    I do.

16     Q.    Who is he?

17     A.    He is a technician Andrea worked with.

18     Q.    And did Industrial Heat hire Fulvio Fabiani?

19     A.    We paid him, at Andrea's request, to assist

20 Andrea in his work.  So he was not an employee of

21 Industrial Heat.

22     Q.    Was he a consultant for Industrial Heat?

23     A.    He was.

24     Q.    And did you do due diligence into Fulvio

25 Fabiani prior to hiring him?

Page 140

1     A.    I don't know if we did.  Because if Andrea had

2 told us or Fulvio had told us, one, that he was

3 Maddalena's -- Maddalena's mother had adopted Fulvio.

4 Maddalena is Andrea's wife.  And so that is how Andrea

5 knew him, as I recall.  And Andrea had, you know, given

6 him an opportunity to work as a technician on this

7 technology.

8     Q.    Okay.  I am going to refer you back to the

9 license agreement, Exhibit 13.  Specifically, I am going

10 to refer you to the schedule in the back of it.  It is

11 Exhibit 13.  It is called Schedule 3.2 (b).  Page 23.

12     A.    What page?

13     Q.    23.

14           MR. BELL:  What is it on the pacer ID?

15           MR. CHAIKEN:  Yeah, it's page 24 of 25.  I'm

16      sorry, I was looking at the bottom of the page.  It

17      is Schedule 3.2 (b).  Page 25 at the bottom.

18           THE WITNESS:  I don't know if we are looking at

19      the same page number.

20           MR. BELL:  Look up here.

21           THE WITNESS:  Sorry.  Sorry.  Sorry.

22 BY MR. CHAIKEN:

23     Q.    It is okay.

24     A.    Okay.

25     Q.    Are you familiar with the schedule?

Page 141

1     A.    You know, I haven't reviewed it recently, but

2 broadly speaking, yes.

3     Q.    So this provides -- and it is entitled

4 Procedures For Validation of E-Cat IP.  And it provides

5 for things that are required to happen prior to Leonardo

6 being entitled to be paid the $10 million.  And if you

7 want to just take a second to review it.

8     A.    Okay.

9     Q.    You don't need to take my word for it.  That is

10 what it says.

11           My first question relates just to the first

12 paragraph.

13     A.    Okay.

14     Q.    Where it says:  "No later than five days

15 following validation of the plant, Leonardo and Rossi will

16 deliver to any combination of one or more of the United

17 States patent attorneys and a nuclear engineer."

18           Was a nuclear engineer selected by the parties

19 or a US patent attorney selected by the parties?

20     A.    That is where I am going to be a little fuzzy

21 on recollection of this.  But partly because the IP was

22 ultimately disclosed to Tom and not to me.  But I don't

23 believe that it was ultimately -- I'm not sure if it was

24 reviewed by a US patent attorney.  I just don't know.  If

25 it was, I am sure this information is in the documents,
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Page 170

1      have to check with Jim Fogleman.  But I don't believe

2      if you would look at a cap table of Industrial Heat,

3      LLC or IH Holdings International Limited that

4      Cherokee Advisors would be listed there.  But it may

5      be, and I just don't think it is.  Because I think

6      that it was helping cover costs and was later paid

7      back.

8 BY MR. CHAIKEN:

9     Q.    Okay.  We mentioned Woodford Investments.  And

10 you said, I think, the Woodford Investment Fund invested

11 in May of 2015?

12     A.    Correct.

13     Q.    And they invested $50 million?

14     A.    Correct.

15     Q.    And is it your understanding that the valuation

16 for Woodford was a $2 billion valuation at that time?

17     A.    No.

18     Q.    What was the valuation, as far as you

19 understood it?

20     A.    It was a -- they bought -- they -- it's a

21 nuance question.  It is not just because of the way they

22 structured it.  They had the ability to buy additional

23 equity at specified prices.  So they provided 50 million

24 initially and received, I believe, just under five percent

25 for that.  They also had the option to buy up to an

Page 171

1 additional -- I think it was at least 15 percent at

2 different price points.  And so they bought the right, in

3 effect, to own up to 20 percent of the company.  I believe

4 it was 20 percent.

5     Q.    But they would have to pay more for that,

6 right?

7     A.    Yeah.  They would have to make additional

8 investments.

9     Q.    Right.  Exactly.  So you are saying there

10 wasn't a $2 billion valuation; it was something less?

11     A.    Yes.

12     Q.    Do you know what it was?

13     A.    Well, it's a -- it is a difficult question

14 because it's -- I will tell you what they received in

15 exchange for the capital they provided and then, you know,

16 a valuation analyzer could tell you what was the

17 valuation.  But they paid 50 million bucks and they

18 received just under five percent, as well as options to

19 purchase an additional 15 percent.

20     Q.    Right.

21     A.    And I believe that part of that was at the same

22 valuation and part of that was at an increased valuation.

23     Q.    Okay.  Prior to them making that investment,

24 were they ever told that Industrial Heat was unable to

25 replicate the technology?

Page 172

1     A.    Sure.

2           (Exhibit 22, IH81230 through 81234, was marked

3      for Identification.)

4 BY MR. CHAIKEN:

5     Q.    Let me show you what has been marked as

6 Exhibit 22.

7     A.    I will just add, just along the lines, Woodford

8 was investing in a portfolio strategy.  It wasn't just

9 about the E-Cat.

10     Q.    Okay.  We are going to get there.

11           Exhibit 22 is an e-mail chain Bates stamped

12 IH81230 through 81234.  And I am really concerned about

13 the e-mail that begins on the second page that was

14 forwarded from John Mazzarino on September 6, 2014 to Joe

15 Pike, Tom Darden and John Mazzarino and it states:  Draft

16 TE e-mail to paul@wim.  WIM stands for what?

17     A.    Are you on page two?

18     Q.    Yeah, page two.  The subject line.

19     A.    Oh.  Sorry.  Woodford Investment Management

20 Company.

21     Q.    Right.  And who is TD?

22     A.    Tom Darden.

23     Q.    Tom Darden, right.  So specifically looking at

24 that e-mail, it is a lengthy e-mail, it goes on to the

25 third page.  And I am most concerned about the last two

Page 173

1 paragraphs on the page.  And the last, the second to last

2 paragraph starts:  "With respect to the valuation, I can

3 give you some background.  We talked to Neil about the

4 $2 billion figure earlier this summer, providing him with

5 a draft of the test report prepared by the Royal Swedish

6 Academy of Sciences, which awards Nobel prize in physics.

7 The report described a 32-day test conducted by a number

8 of prominent European physicists, apparently including

9 members of the committee that select the Nobel prize

10 winner, and concludes that Rossi has discovered a new

11 source of energy, the properties rivaling nuclear fission,

12 but without releasing radiation or producing radioactive

13 waste.  So this technology seems to be without precedent

14 and extremely valuable."

15           See that?

16     A.    I do, yeah.

17     Q.    Does this refresh your recollection as to

18 whether or not there was a $2 billion valuation?

19     A.    Well, I didn't -- I didn't need this to refresh

20 my memory on that.

21     Q.    Got it.

22     A.    Because there's -- there's -- that may have

23 been put forth, but that is not what was -- what was

24 ultimately agreed to is what I just told you.

25     Q.    Got it.  Was there anything else besides
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Page 190

1 August 2013.  I know that Andrea felt he needed to rebuild

2 the unit, which we assisted him in doing.  And then

3 otherwise it should have been started shortly thereafter.

4 He kept wanting to work on other things, specifically

5 preparing for the Lugano test, which ended up taking place

6 in February and March of '15.  So he was running a lot of

7 tests to destruction and doing this, that and the other.

8 But there was no reason that it shouldn't have started in

9 August or September.

10     Q.    Did Industrial Heat ask Dr. Rossi to start the

11 test in August or September of 2013?

12     A.    We -- we had conversations about what his plans

13 were in that regard, you know, and he was delaying.  What

14 reason?  I think the reason was he wanted to focus on the

15 Lugano test.  But we definitely did talk about that and

16 where it would be located and things like that.

17     Q.    Did Industrial Heat have the funding lined up

18 to pay Dr. Rossi $89 million as of August 2013?

19     A.    Yes.  The funding was not a concern of ours, so

20 long as he performed.  It would be in addition to

21 Woodford's interest, others would be more -- it would be

22 an easy thing to raise capital for.  So that wasn't --

23 that wasn't at the top of our concern list.  Our concern

24 was, does it work and can it be proven to work and is the

25 technology transferred?  If we could prove those things,

Page 191

1 then 89 million was pretty easy, in our view of the world.

2     Q.    If you turn to page three of this document, it

3 has a paragraph in the middle of the page that says "new

4 facility."  Do you see that?

5     A.    I see it.

6     Q.    It says:  "Later on," in the middle of the

7 paragraph, "later on, we hope to find a nearby beta

8 customer with a secure site where we can operate this

9 plant for a year or more.  We are impeded in finding this

10 customer now because we are not publicizing our

11 involvement.  If any of you have a suggestion, please let

12 me know."

13           Whose idea was it to have a customer for the

14 purposes of testing the E-Cat equipment?

15     A.    Andrea's.  And, you know, I think Tom mentions

16 that because Andrea had already broached that idea.

17     Q.    And when did he broach that idea?

18     A.    I'm not sure of the exact time, but clearly

19 early on, after delivery of the plant in August 2015.

20     Q.    I see.

21     A.    One of his consistent themes was, you know, we

22 always -- he believed it needed to be ratified by a

23 customer.  We could care less about a customer, but that

24 was important to Andrea.

25     Q.    Did you have conversations with Dr. Rossi about

Page 192

1 finding a customer in North Carolina?

2     A.    We did talk to him about that, you know, as he

3 was asking about this.  So there was customer next door.

4 It was at -- Southern Industrial Contractors was the

5 facility next door and actually the owner of our building

6 that we were in.  And they washed trucks using hot water,

7 hot steam, steam such water.  So one easy thing that we

8 proposed was just piping up hot water, you know, piping

9 the heat, I should say, over there to heat their water for

10 that purpose for washing their trucks.

11           Another one was brick company installation.  I

12 can't remember if it was brick or plywood.  Anyway, there

13 was a facility just kind south of Raleigh, an industrial

14 area where Tom was familiar with.

15     Q.    Did Industrial Heat ever make agreements with

16 anyone else to do that exact experiment, combine the E-Cat

17 with an existing customer?

18     A.    No.  Andrea kept coming up with reasons as to

19 why it wasn't sufficient or he didn't want to do it.  His

20 goal was to get it down in Miami.

21     Q.    Did Industrial Heat ever ask specifically

22 Dr. Rossi to start doing the guaranteed performance tests

23 required by the contract?

24     A.    You know, I imagine that that conversation came

25 up.  It is hard to believe that that conversation wouldn't

Page 193

1 have come up, as when do you want to start this text?

2 When is this test going to start?  And what is that

3 process going to be?  Are there e-mail communications on

4 that?  I'm not sure.  Again, at this point we were seeing

5 him almost daily, so it would have been easier to talk

6 about it.

7     Q.    Did Industrial Heat ask Dr. Rossi to

8 participate in tests in Industrial Heat's facility in

9 North Carolina?

10     A.    Sure.  But these were not -- these were tests

11 of single devices.

12     Q.    Right.

13     A.    Sure, we did.

14     Q.    Was there any -- was there ever a time that

15 Dr. Rossi told you that he would not agree to participate

16 in doing testing, whether it be in Industrial Heat's

17 facility or anywhere else?

18     A.    Do you mean with regard to one megawatt or do

19 you mean with regard to testing of the individual units?

20     Q.    Let's talk about everything other than the one

21 megawatt.

22     A.    Any time we wanted to conduct testing, he

23 always -- he wouldn't -- he would be very obstructionist

24 or not participate, unless he was controlling all the

25 variables, which was not helpful to us.  We wanted him to
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Page 202

1     Q.    So at that time, at least at the time of this

2 document, was Industrial Heat willing to postpone the

3 start of the guaranteed performance test?

4           MR. BELL:  Objection to form.

5           THE WITNESS:  It appears that that was

6      contemplated by this amendment, which was never put

7      into effect.

8 BY MR. CHAIKEN:

9     Q.    Okay.  And whose signature is on page three?

10     A.    Tom Darden's and Andrea Rossi's.

11     Q.    And you say this agreement was not put into

12 effect, and you say that because why?

13     A.    It was never signed by AEG.  For it to be

14 effective, it had to be signed by all parties.  And I

15 think there was later notice circulated that said it was

16 not in effect because it had never been signed by AEG.

17     Q.    Got it.  Did -- any time after October 2013 and

18 prior to this lawsuit beginning, did Industrial Heat

19 inform Dr. Rossi that, The time had passed, you could no

20 longer achieve guaranteed performance, and you could no

21 longer achieve an $89 million payment?

22     A.    I'm not sure that we informed him of that

23 verbatim, as you stated.

24     Q.    Okay.  Did you say it to him in any -- any

25 summary of that, in any -- in any way did you say, Listen,
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1 the time has passed, you are -- we are not having a

2 guaranteed performance test?

3     A.    I am trying to recall.  You know, I -- I don't

4 recall.

5     Q.    Do you think that was something that would be

6 important to inform him, that he no longer had the

7 opportunity to earn $89 million?

8     A.    Again, we were planning to pay him, if he could

9 perform.  Notwithstanding the fact that he had violated

10 the agreement, not met the conditions of the agreement.

11 So if we had done that, let's take a hypothetical

12 scenario, dealing with a volatile character, you don't

13 know how he is going to respond.  Our goal, as stewards

14 and as managers, is to determine definitively the state of

15 the art.  And by being confrontational, sooner rather than

16 later, it ensured that you would just blow up in -- there

17 was a chance, at least, that you would blow up the entire

18 relationship and Andrea would stop working on it

19 altogether and so, therefore, we just wouldn't know.

20 Versus getting more information and getting more data to

21 determine the state of the art.

22     Q.    Well, couldn't you have told him, Hey,

23 Dr. Rossi, we think that the time has passed, but if you

24 perform, we are willing to still pay you?

25           MR. BELL:  Objection to form.

Page 204

1           THE WITNESS:  Again, in a hypothetical

2      scenario, a lot of things are possible and that is

3      one possibility.

4 BY MR. CHAIKEN:

5     Q.    Did you ever -- did you ever say that or

6 communicate that with Dr. Rossi?

7     A.    No.  He wanted to do a specific thing and we

8 wanted to allow him to do that thing to better understand

9 the state of the art.

10     Q.    Did Industrial Heat inform its investors that

11 it had considered the time for performance of the

12 guaranteed performance test having -- had passed?

13     A.    I believe that we did.

14     Q.    And how did you do that?

15     A.    I am guessing, but I am guessing it was either

16 an e-mail -- most likely an e-mail or in a memo.  But at

17 the same time, Woodford was as eager as we were to pay him

18 if it performed and the technology would have been

19 transferred.

20     Q.    And you know that because Woodford told you

21 that?

22     A.    Correct.  I think, more precisely, said that to

23 Tom.

24 BY MR. CHAIKEN:

25     Q.    When did Industrial Heat first come to the

Page 205

1 conclusion that the time for the guaranteed performance
2 test had passed?
3     A.    I don't recall.  But from a technical
4 perspective, it would have been 60 days after delivery of
5 the plants, presumably.
6           (Exhibit 28, IH45757 through 45819, was marked
7      for Identification.)
8 BY MR. CHAIKEN:
9     Q.    I will show you what has been marked as

10 Exhibit 28.  Exhibit 28 has been Bates marked IH45757
11 through 45819.  It is a letter from Myers Bigel to Tom
12 Darden.
13           Have you seen this before?
14           MR. BELL:  Before you answer, any questions on
15      this document, I believe we called this back, did we
16      not?
17           MR. CHAIKEN:  I believe we contested that.
18           MR. BELL:  I am not going to let him answer any
19      questions on it.
20           MR. CHAIKEN:  Okay.  You are going to instruct
21      him not to answer?
22           MR. BELL:  I am going to instruct him not to
23      answer.
24           MR. CHAIKEN:  Okay.  We will save that one.
25           (Exhibit 29, 107550 through 107552, was marked
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Page 206

1      for Identification.)

2 BY MR. CHAIKEN:

3     Q.    I am going to show you what has been marked as

4 Exhibit 29.

5     A.    Thank you.

6     Q.    Exhibit 29 has been Bates stamped 107550

7 through 107552.  It is an e-mail from you to John

8 Mazzarino and Tom Darden.  It is an IH timeline.

9           And specifically I want to refer you to the

10 second -- well, first of all, do you recall sending this

11 e-mail?

12     A.    I recall this e-mail.  Again, it's -- I don't

13 recall specifically sending it.  I mean, but I recall this

14 e-mail.  I need to review it.

15     Q.    I am only going to refer to one line.

16     A.    Okay.  Go ahead.

17     Q.    It is on the very bottom of the second page.

18 It says Mid-2014, May through September.  It states:

19 "Rossi begins working on one megawatt unit, prepare it to

20 operate on a continuous basis for 350 days, per the terms

21 of the agreement with IH."  See that?

22     A.    I see that.

23     Q.    Was it your opinion as of September 11, 2014

24 that Dr. Rossi was preparing for a 350-day test, pursuant

25 to the agreement?

Page 207

1     A.    He was preparing for that.  It doesn't mean

2 that he hadn't also violated the chance to perform under

3 that agreement.  Clearly, though, you know, we were -- we

4 were acknowledging that he was planning to test the one

5 megawatt unit for an extended period of time.  And we were

6 planning to pay, if he could prove that it performed.

7           (Exhibit 30, 107246 through 247, was marked for

8      Identification.)

9 BY MR. CHAIKEN:

10     Q.    Let me show you what has been marked as

11 Exhibit 30.  Exhibit 30 has been Bates stamped 107246

12 through 247.  It is an e-mail from John Mazzarino to Tom

13 Darden and yourself, dated September 29, 2014.

14           And specifically -- well, you have never seen

15 this before, have you?  Actually, you were, you were

16 forwarded this e-mail.  At the very top, see that?

17     A.    Mm-hmm.

18     Q.    Do you recall seeing this e-mail?

19     A.    I mean, clearly I must have seen it.  It went

20 to me.  But I don't know that I recall this specifically.

21     Q.    Right.  On the second page, I am just concerned

22 about one sentence.

23     A.    Okay.

24     Q.    On the second page of this document, paragraph

25 begins:  "With Andrea back from Switzerland, he is

Page 208

1 beginning to plan for the next three weeks.  Our top

2 priority is to get the one megawatt steam plant operating

3 and tested, and thankfully Andrea agrees."

4           Do you see that?

5     A.    I see that.

6           MR. BELL:  Where are you again?

7           MR. CHAIKEN:  The paragraph -- next page.

8      Third paragraph down.

9           MR. BELL:  Okay.  Sorry.

10           MR. CHAIKEN:  Sure.

11 BY MR. CHAIKEN:

12     Q.    Was it Industrial Heat's top priority to get

13 the one megawatt steam plant operating and tested as of

14 September 2014?

15     A.    That is what is stated here in this e-mail.  I

16 would say that that was a little bit of a narrow

17 statement.  Meaning we had other things going on that were

18 also, I would say, very important.  But clearly we were

19 interested to see if the one megawatt unit could perform.

20     Q.    Now, as of September 2014, you weren't talking

21 about the 600, you were talking about the one megawatt,

22 right?

23     A.    It appears right here that one megawatt steam

24 plant is referenced.

25           (Exhibit 31, 106452 through 106474, was marked

Page 209

1      for Identification.)

2 BY MR. CHAIKEN:

3     Q.    Right.  Let me show you what has been marked as

4 Exhibit 31.  Exhibit 31 has been Bates stamped 106452

5 through 106474.  It's titled Industrial Heat IPH

6 International PD 18-Month Business Plan.

7           Do you know who prepared this?

8     A.    I prepared this, with input from others on the

9 team.

10     Q.    As of October -- I believe this was prepared in

11 October of 2014.  Do you know if that is true?

12     A.    I don't know.  There should be a date on it

13 somewhere.

14     Q.    I think I got that date from the medidata of a

15 document.  But you can correct me if I am wrong.

16     A.    I think that October '14 is likely correct.  I

17 am surprised there is not a date on it, though.  Keep

18 going.

19     Q.    Yeah.  Who -- what was the -- who was the

20 audience for this document?

21     A.    Woodford Investment Funds, I believe.

22     Q.    Specifically on page seven of this document,

23 you were still budgeting, or at least had a contingency

24 that Rossi might earn his $89 million fee, true?

25     A.    Correct.  And that was, you know, again,
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Page 214

1 Florida?

2           MR. BELL:  Objection to form.

3           THE WITNESS:  No.  What we allowed him to move

4      forward with his proposal, which was to do testing

5      with a customer he represented as an affiliate of

6      Johnson Matthey in Florida.  And we thought, Well,

7      you know, if a group like Johnson Matthey can affirm

8      that this technology performs as advertised, that is

9      a good thing.  And so we allowed that to proceed.

10 BY MR. CHAIKEN:

11     Q.    We will get into that in a second.

12           But what equipment did Industrial Heat agree

13 would be tested in Florida?

14           MR. BELL:  Objection to form.

15           THE WITNESS:  Again, he wanted to test, what he

16      was telling us, was the one megawatt plant in Florida

17      with a customer.  And so, you know, again, trying to

18      be accommodative and probably overly gracious, in

19      hindsight, we allowed that.

20 BY MR. CHAIKEN:

21     Q.    So you agreed to test the one megawatt plant in

22 Florida?

23           MR. BELL:  Objection to form.

24 BY MR. CHAIKEN:

25     Q.    Agreed?

Page 215

1     A.    We allowed him to do what he was proposing to

2 do.

3     Q.    Okay.  And what he was proposing to do is test

4 the one megawatt?

5           MR. BELL:  Objection to form.

6           THE WITNESS:  He was proposing to install the

7      one megawatt at a facility where an affiliate of

8      Johnson Matthey would use it for industrial processes

9      and would provide, you know, feedback on their power

10      consumption from the one megawatt device.

11 BY MR. CHAIKEN:

12     Q.    Was the discussion about him doing that test

13 with a six cylinder?

14           MR. BELL:  Objection to form.

15           THE WITNESS:  I don't recall.  I recall him,

16      again, around the second amendment, but I don't

17      recall whether or not at that point he was requesting

18      the six cylinder.

19 BY MR. CHAIKEN:

20     Q.    At this point in time the owner of the one

21 megawatt was Industrial Heat, correct?

22     A.    Correct.

23     Q.    And Industrial Heat controlled where that unit

24 was located, correct?

25     A.    Correct.  All the while, trying to keep Andrea
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1 happy.

2     Q.    Okay.  But it had full control.  Andrea

3 couldn't move the one megawatt without Industrial Heat's

4 agreement, correct?

5     A.    Again, we allowed him to take it down there.

6     Q.    Right.  And, in fact, Industrial Heat did ship

7 the one megawatt to Florida, did it not?

8     A.    I believe that we helped Andrea ship it.  Now,

9 did we ship it or did Andrea ship it?  I don't recall.

10 But it would not surprise me if, in fact, we contracted to

11 transfer, a transportation contractor that was used to

12 move it.

13     Q.    Do you know exactly when it was shipped?

14     A.    I don't recall exactly.  I believe it would

15 have been -- was it December of '14?  I don't recall

16 exactly.  January of '15.  I don't recall exactly.

17     Q.    December '14, January '15, somewhere around

18 there?

19     A.    I think.  I'm not sure.

20     Q.    Did -- well, was there -- was there a

21 requirement in the contract, and I know we talked about

22 this a little bit before, that there be an actual customer

23 using the heat generated by the heat gap?

24     A.    No.

25     Q.    Okay.  Would or could that guaranteed -- I will

Page 217

1 call it for purposes of ease and reference, I am going to

2 call it the guaranteed performance test.  You can dispute

3 whether it was or not, but just for the sake of my

4 questioning, I am going to use that term.  Fair?

5     A.    Okay.

6     Q.    Could the guaranteed performance test have been

7 performed without an actual customer?

8           MR. BELL:  Objection to form.

9           THE WITNESS:  Sure.  As originally

10      contemplated, there was no customer involved.

11 BY MR. CHAIKEN:

12     Q.    Right.  But did IH think it was important to

13 have an actual customer?

14     A.    We thought, when we thought it was Johnson

15 Matthey, we were thinking, wow, that is a real reputable

16 company.  It was not totally absurd that it would be

17 Johnson Matthey, weirdly enough.  I realize if someone

18 said, Well, GE is going to do this, that would maybe sound

19 crazy.  But Johnson Matthey has a weird history in the

20 LENR field.  They have been involved through supplying of

21 materials and kind of a -- if you do a little bit of

22 research on it, they are not -- they do appear to have at

23 least some tangential interest in the LENR field.  So it

24 wasn't totally absurd that, of all the companies out

25 there, Johnson Matthey might actually be willing to test a
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Page 226

1     Q.    Right.  What was the purpose of that meeting?

2     A.    To meet a corporate representative of Johnson

3 Matthey.

4     Q.    Specifically to meet a corporate representative

5 of Johnson Matthey?

6     A.    That is what Andrea had said.  And then we got

7 to the meeting and it was Henry Johnson, and then the

8 company that they were talking about was JM Chemical

9 Products or JM Products, I can't think of what the name

10 was.  And Andrea said, Well, you know, Johnson Matthey

11 doesn't want publicity around this or wants to not be --

12 be detached from this, so they have set up a subsidiary

13 which Henry Johnson is going to be the president of.

14     Q.    Before we get to the meeting and what was said

15 at the meeting, how did or when did Dr. Rossi inform you

16 that the purpose of the meeting was to meet the corporate

17 representative of the Johnson Matthey?

18     A.    Prior to the meeting, he was saying, you know,

19 we will go and we will meet Johnson Matthey's

20 representative.

21     Q.    And did he say that in writing or was that

22 oral?

23     A.    I can't recall if it was in writing or oral or

24 both.  But my recollection is that's why we were both

25 there at that meeting, right?  I mean, if we were just

Page 227

1 going to be there to meet his real estate attorney, I

2 don't think Tom would have taken the time to come.

3     Q.    Is there some e-mail you can point me to where

4 Dr. Rossi said specifically, We are going to meet with

5 representatives of Johnson Matthey?

6     A.    There may be.  I'm not sure.  I am not the guy

7 who has gone through all the discovery.

8     Q.    Okay.  Because I didn't -- if there wasn't one

9 produced in discovery, it doesn't exist, correct?

10     A.    I suppose it.  Yeah, everything was produced in

11 discovery.  So if it is not in the discovery batch, then

12 it doesn't exist.

13     Q.    Now, at the meeting, what was said by Dr. Rossi

14 at that meeting?

15     A.    I don't recall quotes.  What I recall is being

16 surprised, and I don't remember if it was during the

17 meeting or after the meeting, that it was Henry Johnson,

18 you know, Rossi's attorney who was going to be the

19 president of this company.

20     Q.    Okay.

21     A.    So I don't remember, excuse me, quotes or, you

22 know, exactly how he introduced him.  It would be just,

23 Here is Henry Johnson, the president of JM Chemical

24 Products, Inc. or JM Products, Inc. or whatever the name

25 of the company was, or if he would have said, you know,

Page 228

1 This is Henry Johnson, who Johnson Matthey has hired to be

2 the president of JM Chemical Products, Inc. and they are

3 trying to distance themselves from it.

4           You know, I don't remember exactly what he

5 communicated.  But that was the effect of the message.  He

6 wanted us -- we wanted to meet a representative and we

7 were even willing to go to the UK to meet somebody at

8 Johnson Matthey who could affirm what he was saying.  He

9 said, Well, actually, I will have their representative

10 come up.  He is in Miami.  And we will meet in Raleigh.

11 And that is the meeting at Red Robin.

12     Q.    Is there anything else that Dr. Rossi said at

13 that meeting?

14     A.    I am sure he said other stuff.

15     Q.    I mean in general.

16     A.    I don't remember.

17     Q.    Substance.

18     A.    The thing that I recall is what I have

19 described, the points that I recall is what I described.

20     Q.    What did Henry Johnson say at that meeting?

21     A.    I don't recall him saying a whole lot, you

22 know.  I remember being unimpressed by his general

23 appearance and presence and disposition.  He doesn't come

24 off as a particularly confidence-inspiring person.  But I

25 don't remember anything specific that he said.  Other than

Page 229

1 just, Hey, how is it going?  Nice to meet you.  Things

2 like that.

3     Q.    After that meeting, did Industrial Heat perform

4 any due diligence into JM Chemicals or JM Products at that

5 time?

6     A.    I don't recall.  You know, I think there was

7 some analysis done on where the entity was -- was formed

8 by the secretary of state filings.  And then there was an

9 OFAC compliance document that had representations in it

10 that were signed by Johnson and by Andrea.

11     Q.    Now, where did you find out JM Products was

12 formed?

13     A.    I believe that it is formed in the state of

14 Florida.  And I don't remember when we discovered that,

15 but they represented that it was controlled by a UK

16 company.

17     Q.    Did you know what JM Products business was or

18 did you inquire into that?

19     A.    I believe we were told, if I recall correctly,

20 that they were manufacturing some sort of platinum sponges

21 or things like that.  We were always -- it was always kind

22 of under the guise, Oh, you can't -- they want to be top

23 secret about this.  You can't know what they are doing.

24 And they don't want you to know that Johnson Matthey is

25 involved, but they are involved.
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Page 238

1 Andrea Rossi dated June 10, 2014 to Tom Darden, yourself,

2 Joe Pike.

3           Have you seen this e-mail before?

4     A.    I suppose that I have if, it was sent to me.  I

5 don't recall reviewing it recently.

6     Q.    So, again, this is a June 10, 2014 e-mail.

7 This predates the e-mails I just showed you.  And in the

8 middle of the page, I will just read the first three

9 sentences.  He says:  "I have completed the organization

10 of my plan to put the one megawatt in operation.  I

11 confirm all I already said.  We have a customer who pays a

12 thousand dollars a day to rent the one megawatt plant.

13 Put it in his factory in Miami, produce catalyzers that he

14 sells."  And then he says, I will direct -- "I will direct

15 the operation of the plant for the first year."

16     A.    Right.  He means the one megawatt plant.

17     Q.    Are you sure?

18     A.    That is how I read it.  And I think any other

19 interpretation would be an incorrect interpretation.  Why

20 would he be running -- why would he say, I will operate

21 Johnson Matthey's plant?  It doesn't make sense.

22     Q.    Where does he say Johnson Matthey in this

23 e-mail?

24     A.    That was his whole -- that was his whole pitch

25 at the time.  This is Johnson Matthey, Johnson Matthey,
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1 Johnson Matthey.  Why would Andrea be saying to us, I am

2 going to operate Johnson Matthey's plant?  Clearly, that

3 doesn't make sense.

4     Q.    Sure, it does.  If, in fact, he intended to

5 operate JM's facility for a year.

6     A.    He never intended to do that.  That is why he

7 had James Bass involved as their makeshift corporate

8 representative.

9           What he is saying here is, you know, I will

10 direct the operation of the plant, the one megawatt plant

11 as referenced in the prior sentence, for the first year.

12     Q.    Did you have a conversation with him after you

13 received that first e-mail where that was clarified?

14     A.    I don't recall if I did or not.  There is no

15 need to clarify something that is clear.

16           MR. BELL:  He is just asking you what you --

17      what Industrial Heat --

18 BY MR. CHAIKEN:

19     Q.    It says right after that, I will -- after he

20 says, "I will direct the operation of the plant for the

21 first year, the contract will be for three years,

22 renewable," was there a three-year commitment or was there

23 a three-year test having to do with the one megawatt

24 plant?

25           MR. BELL:  Objection to form.
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1           THE WITNESS:  I think what he is saying here is

2      that, you know, you could continue to sell energy to

3      these guys, if you wanted to, for up to three years.

4 BY MR. CHAIKEN:

5     Q.    Who negotiated the term sheet with JM Products

6 on behalf of Industrial Heat?

7     A.    Tom and myself.

8     Q.    Okay.  And who represented Leonardo

9 Corporation?

10     A.    Andrea.

11     Q.    And who represented JM Products or JM

12 Chemicals?

13     A.    Presumably, Henry Johnson.

14     Q.    Did you ever exchange drafts of the term sheet

15 with Henry Johnson?

16     A.    No.  Again, this was all part of Andrea's

17 scheme, you know.  I am coordinating with these guys.  Let

18 me tell you what they are willing to do.

19 BY MR. CHAIKEN:

20     Q.    Isn't it possible that Dr. Rossi was

21 representing JM Products or Chemicals for the purposes of

22 that negotiation?

23     A.    Is it possible that --

24           MR. BELL:  Objection to form.

25 BY MR. CHAIKEN:
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1     Q.    Was it possible?

2           MR. BELL:  Objection to form.

3           THE WITNESS:  Again, as I acknowledged earlier,

4      anything is hypothetically possible.

5 BY MR. CHAIKEN:

6     Q.    Did Industrial Heat's attorneys review the term

7 sheet prior to it being executed?

8     A.    Yes.

9     Q.    Which attorneys were those?

10     A.    Schell Bray.

11     Q.    Industrial Heat is seeking damages against

12 Leonardo Corporation and Dr. Rossi; is that correct?

13     A.    I believe so.

14     Q.    And Industrial Heat claims it has been damaged;

15 is that correct?

16     A.    I believe so.

17     Q.    And what are the damages that Industrial Heat

18 is claiming?

19     A.    All the out-of-pocket expenses incurred

20 associated in dealing with Andrea.

21     Q.    Are there any other damages besides the

22 out-of-pocket expenses incurred?

23     A.    Besides reputational damages?  I would have to

24 reference our claims.  I'm not sure.  But it's -- I think

25 it is like a $20 million number.
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1 tell me about the company's knowledge as to who Fulvio

2 Fabiani is?

3     A.    He is a technician that has assisted Andrea

4 Rossi.  It is my understanding that he was adopted by

5 Maddalena, who is my understanding is Andrea's wife --

6 Maddalena's mother, when he was younger.  And she raised

7 him.  And Andrea, out of consideration for that, employed

8 Fulvio.

9     Q.    Did you know that before you did any work with

10 him?

11     A.    That is a good question.  I don't know at what

12 point I learned that.  Whether, you know, that came from

13 Andrea before we contracted him or if that came after,

14 when, you know, I got to know Fulvio a little bit.  I just

15 don't recall.

16           But preliminarily the reason we contracted him

17 was because Andrea said that he needed him as his

18 technician to work on the electrical side of things.

19     Q.    Do you recall if you did any due diligence on

20 Mr. Fabiani and his background?

21     A.    His background?  I think we looked into it

22 some, but not extensively.  I think he is a pretty hard

23 guy to find any information on, if you Google him.  I

24 don't think there is a lot out there on him.  I think he

25 has a Facebook page, but I don't think there is a lot of
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1 information about his past work.

2           He also, this is just kind of coming to mind as

3 I am talking to you, I am just remembering more about

4 Fulvio, but he also told us that he previously worked -- I

5 can't remember where -- I want to say with the UN in some

6 capacity, or NATO, or I am trying to remember, some

7 organization like that.  But, anyway, I don't recall the

8 exact amount of diligence we did into his background.  We

9 knew that Andrea wanted him and that was fine if Andrea

10 wanted him to act as his technician.

11     Q.    And in that respect did Industrial Heat engage

12 Mr. Fabiani or his company United States Quantum leap to

13 work and provide services for IH, Industrial Heat?

14     A.    We did.  And really to assist Andrea, right?

15 We were paying him, but he was working at the direction of

16 Andrea.

17     Q.    Was that the underlying purpose of your

18 engagement with Mr. Fabiani?

19     A.    Correct.

20           (Exhibit 40, Technical Consulting Agreement,

21      was marked for Identification.)

22 BY MR. NUNEZ:

23     Q.    Let me show you what I will have marked

24 Exhibit 40 to the deposition.

25           Do you recognize that, Mr. Vaughn?
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1     A.    I do.

2     Q.    And what is that?  What have I shown you?

3     A.    It looks like it is a technical consulting

4 agreement between Fulvio and Industrial Heat, LLC.  Or

5 between USQL, United States Quantum Leap, LLC and

6 Industrial Heat, LLC.

7     Q.    Would it be fair for me to say, from your

8 testimony a minute ago, that the intent behind that

9 contract was for Mr. Fabiani to assist Mr. Rossi in his

10 work with Industrial Heat?

11     A.    I believe so.

12     Q.    And what -- on behalf of the company, what were

13 his specific duties pursuant to that contract?

14     A.    Fulvio's, pursuant to this contract, what were

15 his duties?

16     Q.    Yes, sir.

17     A.    Hang on.  Let me review it.  I believe there

18 was -- you know, one of the topics discussed inventions

19 that he would work on, about they would be property of the

20 company.

21     Q.    Well, let me shop you there.  That is not a

22 duty of his employment under the contract.  That is just a

23 provision in the contract --

24     A.    Okay.

25     Q.    -- with regard to any inventions or any new
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1 developments, correct?

2     A.    Right.  Okay.  That is fine.

3     Q.    Well, I am asking you.  You tell me what

4 your -- what the company's --

5     A.    So I can describe to you --

6     Q.    Sure.

7     A.    -- what I described to you, which was how he

8 worked in our company.  Right?  And if I need to get more

9 precise than that, I might have to review the contract.

10 But he -- he assisted Andrea and was kind of directed by

11 Andrea to work on the E-Cat technology.  He never worked

12 on technologies for us other than the E-Cat technology we

13 broadly defined, E-Cat Hot Cat, Quad Cat.  But broadly

14 speaking, that was his role and responsibility.  He

15 reported to Andrea, even though the agreement was with us.

16 He was working at the discretion or direction of Andrea.

17           And he, you know, if and when he had inventive

18 ideas, we helped capture those.  And I don't know if we

19 ever filed any IP around it, but we would at least try to

20 capture that information.  That is about the extent of,

21 you know.  So if you need me to be more particular,

22 meaning what does the contract say --

23     Q.    No, I think that is fine.  Let me stop you

24 there.

25           And that contract, I believe it is dated
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1 September 2013; is that correct?

2     A.    That sounds right.

3     Q.    I think it is on the first page.

4     A.    I see it back at the back.  9-9-13.  Yes.  It

5 is effective as of September 1, '13.  And it looks like he

6 signed it, there is a joinder signed on 9-9-13.

7     Q.    And does that date seem, to your recollection,

8 when he actually did start working --

9     A.    I believe so.

10     Q.    -- for you guys?

11     A.    Yeah.  I believe so.

12     Q.    And where was that work taking place at that

13 time?

14     A.    At that time it was in Raleigh.

15     Q.    Do you recall at that time, did Mr. Fabiani,

16 were any of his duties related to collection of data for

17 Industrial Heat?

18     A.    At that time, I am trying to recall if he

19 collected data at that time.  I think he did help Andrea

20 with some of that.  Meaning we didn't, you know, Fulvio

21 wasn't our data capturing expert.  To the de gree that

22 Andrea directed him to record data and capture data, he

23 may have done that.  But I don't recall specifically.

24           You know, I remember him more during that

25 period of time kind of helping build things and do
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1 electrical -- modify electrical input power, things like

2 that, at Andrea's direction.

3     Q.    So your company wasn't relying on him for any

4 data collection that you can recall to date?

5           MR. BELL:  Objection to form.

6           THE WITNESS:  At that period of time, if he did

7      supply us data, you know, we were definitely looking

8      at it and it is a data point that is relevant.

9      Later, he was providing us some data from the test in

10      Doral and then stopped doing that.

11 BY MR. NUNEZ:

12     Q.    Okay.  Well, we will get to that.

13     A.    Okay.

14     Q.    But in his time in Raleigh, that wasn't his --

15 that wasn't part of his duties?

16     A.    It may have been something that he did, but it

17 wasn't our -- it wasn't the primary thing that jumps out

18 that he was doing, you know, providing us data.

19     Q.    And I think you testified a lot today about the

20 performance and the measurement of performance of

21 Mr. Rossi's invention.

22     A.    Mm-hmm.

23     Q.    And I think your testimony was that it wasn't

24 reaching -- you weren't seeing the results that you needed

25 to under the agreements between Industrial Heat and your
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1 affiliates?

2     A.    Yeah, any results, yeah.

3     Q.    You weren't seeing any results.  You weren't

4 using Mr. Fabiani's data for those conclusions, were you?

5     A.    It was a -- again, I guess I will go back to

6 kind of the stuff that he provided in Doral.  It would be

7 of interest to us if we could have all of his data sets,

8 to compare those against anything that Andrea may have

9 provided or Fabiani.

10     Q.    Well, let me stop you.  Because I understand

11 your claims and I understand that is part of your claims

12 today.

13     A.    Right.

14     Q.    I am ask asking you back in Raleigh, when you

15 are making --

16     A.    Okay.  So you are back in Raleigh?

17     Q.    Yeah, back to Raleigh, when you are making the

18 decisions that you are not seeing the result, any result,

19 you weren't relying on anything Mr. Fabiani was doing?  Or

20 you weren't relying on any data that Mr. Fabiani was

21 providing you?

22     A.    To a degree that it was -- I would say that it

23 could be some data that we would rely on.  For example,

24 Fabiani was collecting and reporting input power data that

25 would have been of interest to us.  Right?  So it is hard
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1 to say that he didn't provide us any data that we relied

2 on.  He may have.

3           What -- again, the primary role or

4 responsibility that I recollect Fulvio having is modifying

5 power supplies and working on designs that Andrea would

6 instruct him to work on.

7     Q.    Do you recall if that technical consulting

8 agreement, was it ever extended or did you enter into an

9 extension?  Because I believe that contract's for one

10 year, correct?

11     A.    I would have to review.  But I don't know.  I

12 would have to review whether or not we extended.

13           Is this only a one-year contract or is this a

14 two-year contract?

15     Q.    I think if you go to paragraph eight, duration

16 of the agreement.

17     A.    Mm-hmm.  Okay.  So I don't recall if we -- if

18 this contract was extended and we assigned it -- if there

19 was another fully executed contract after this or if we

20 just began paying Fulvio month to month after that and he

21 was operating in effectively the same capacity.

22           I know at one point his contract had lapsed and

23 we were just paying him month to month.  But I don't

24 remember if the initial ones extended and then that

25 happened or if that happened after the initial contract.

68 (Pages 266 - 269)

Veritext Legal Solutions
800-726-7007 305-376-8800

Case 1:16-cv-21199-CMA   Document 243-2   Entered on FLSD Docket 04/05/2017   Page 13 of
 17



Page 270

1     Q.    Do you recall if there was ever a new contract

2 entered into by Industrial Heat and Mr. Fabiani that

3 increased his duties with regard to data collection?

4     A.    I don't recall.  I don't recall entering into a

5 contract -- another contract with Fabiani that focussed on

6 his abilities or comments with regard to collecting data.

7     Q.    And the reason I ask, obviously now in the

8 complaint there's -- the main charge against him is that

9 he hasn't given you certain data.  I mean, that is one of

10 the big things.

11     A.    Mm-hmm.

12     Q.    But when the contract started, I think his

13 duties were to assist Mr. Rossi.  So I wanted to, was

14 there ever a time that in writing increased his duties to

15 require him to give you more than he had in Raleigh?

16     A.    Yeah.  At some point I believe Fulvio was

17 saying to us, Hey, you know, I will supply you this data.

18 I will send you updates.  You need any data, you just let

19 me know.  So we said, Great, you know, we need the data.

20 And sometimes he would send it, or periodically he would

21 send it.  And then towards the end he stopped providing

22 any data.

23           So that was -- that is the answer to your

24 question.  I don't know if that's, you know, what you are

25 looking for.

Page 271

1     Q.    So I guess my question is, was that in writing

2 or was that verbal?

3     A.    I don't recall precisely, but I would think

4 that there may be e-mails around this with Fabiani.  But

5 it may not have been, actually.  Because often I would

6 call Fabiani or -- I am trying to remember -- or e-mail

7 him -- or I'm not sure.  I don't remember if that's

8 captured in the e-mail.

9           Because -- but I do recall exchanges with him,

10 whether or not it was in e-mail or phone or otherwise,

11 saying, Hey, you know, we need more data.  Can you send us

12 more data?  Sure.  Sure.  No problem.  I will send you

13 what you want.  You know, that was just kind of Fulvio's

14 classic quote.  What you want?  I will send you what you

15 want.  Let me know.

16     Q.    Well, let me -- we are short on time, so don't,

17 you know, please excuse me if I cut you off.

18     A.    Mm-hmm.

19     Q.    Would it be fair to say that there was no

20 written contract between Industrial Heat and Fabiani or

21 United States Quantum Leap that increased or added

22 additional duties to provide data?

23           MR. BELL:  Objection to form.

24           THE WITNESS:  I don't believe that we entered

25      an additional contract that specified data
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1      collection.

2 BY MR. NUNEZ:

3     Q.    Okay.  Now, we talked about Raleigh.  And you

4 were discussing some issues with Doral, I think in your

5 answer.  So when the plant moved to Doral, Mr. Fabiani

6 also moved, came down to Doral to work with Mr. Rossi; is

7 that correct?

8     A.    That is correct.  And I don't recall exactly

9 who moved down there first exactly.  But pretty much when

10 Rossi and the plant moved down there.  Fabiani may have

11 moved before then.  I don't recall.

12     Q.    Okay.  And a couple minutes ago your testimony

13 was that you would ask him to give you more data.  He said

14 yes, he would.

15     A.    Mm-hmm.

16     Q.    So is it correct that he would send you

17 periodically data from the test ongoing in Doral at the

18 Doral facility?

19     A.    Periodically I believe that he provided some

20 data, you know.  But then he stopped providing it.

21     Q.    Do you know the time period around when he

22 stopped providing the data that you are complaining of in

23 the complaint?

24     A.    I would have to review the complaint.  I mean,

25 clearly, at the end we asked Fulvio to send us all the
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1 data that he had, and he didn't do that.  Prior to that,

2 you know, when is the last time I specifically requested

3 the data from Fulvio?  I don't recall.  And when is the

4 last time he sent data, regardless of whether or not I

5 explicitly requested it?  Because I kind of said, Sure,

6 please, send us monthly data.  I don't recall when he

7 stopped sending it.

8     Q.    Now, I don't have them and we don't have the

9 time to go through them and look through them, but I know

10 that there are some e-mails in March or April of 2016 when

11 maybe Mr. Murray, Mr. Dameron are requesting from him,

12 Hey, remember to send us the data.

13           Would you agree that those e-mails reflect the

14 time where he was being requested for data that he wasn't

15 turning over?

16     A.    That is one time, yes.  And I don't know if

17 there were others.

18           I know Joe and I met with him here in Miami and

19 talked about it.  And he said, I will prepare it, I will

20 send it to you.  No problem.  What you want?  I mean,

21 typical kind of response.

22     Q.    Do you recall the date of that meeting?

23     A.    Oh, man.  It was after the plant had shut down.

24 I think it was in February.  It may have been in March.  I

25 don't remember the exact date.
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1 don't have it?

2     A.    He may have been manipulating stuff.  We don't

3 know.  Just because we don't have the data doesn't mean he

4 wasn't manipulating anything.

5     Q.    Okay.  So we are -- you are basically acting

6 on -- I mean, we are talking about you are speculating.

7 Let me strike that.

8           We are sitting here in your depo, we are

9 getting ready for trial.  You are the corporate rep for

10 Industrial Heat.  Do you have any facts that you could

11 state on the record that show that either Mr. Fabiani or

12 his company or somebody on behalf of his company

13 manipulated the validation and testing of the E-Cat?

14     A.    We don't have complete discovery from him or

15 his data sets.

16     Q.    And so the answer would be no?

17     A.    I wouldn't say the answer is no.  I would say

18 we don't have discovery from him, so we can't answer that

19 question.

20     Q.    Let me try to put it this way.  Can you tell us

21 here today any facts that support that allegation?

22 Leaving aside your caveat you haven't looked at all the

23 discovery.

24     A.    But also he didn't provide us the data.  Right?

25     Q.    I understand he didn't.  But the allegation in
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1 the complaint is he manipulated the validation

2 guaranteeing performance testing.  So do you have any

3 facts as we sit here today, and keeping in mind your

4 caveat that you haven't looked through all the discovery?

5     A.    The fact that he did not provide us the data,

6 which he said he would provide us.  Right?  And then for

7 whatever reason --

8     Q.    Mr. Vaughn I don't want to get -- again, I

9 understand you saying he didn't give you the data.

10           Do you have any facts that he manipulated

11 anything?

12     A.    We may, if we could get ahold of the data.

13     Q.    So you are not going to give me a yes or no?

14 Do you have any facts?

15     A.    I am answering the question.

16     Q.    Are you?

17     A.    Yeah.

18     Q.    Tell me again one more time.  Do you have any

19 facts that he manipulated any data for the testing of the

20 E-Cat?

21     A.    We may, if we had the data to review.

22     Q.    Now, Industrial Heat also claims that they were

23 manipulated into moving the plant from North Carolina to

24 Doral, Florida, right?

25     A.    Mm-hmm.
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1     Q.    Did Mr. Fabiani have any involvement in

2 convincing Industrial Heat to move the plant?

3     A.    I'm not sure.

4     Q.    Okay.  Does Industrial Heat have any facts to

5 support the allegation that Fabiani helped or was part of

6 a scheme to restrict Industrial Heat's access to the JM

7 portion of the Doral facility?

8     A.    I'm not sure.

9     Q.    Last question, with regard to determining COP

10 results, were you using any of Fabiani's data for that in

11 North Carolina or in Doral?

12     A.    I would say the answer to that is probably so.

13 And because he was -- if he provided us data from Doral,

14 for example, we would want to check that data against data

15 provided by either Andrea or Penon.  So you would want to

16 calculate results with each data set.

17           In North Carolina, to the degree that he

18 collected data, I am sure we would have also, you know,

19 used that data, right, to analyze performance.  So yes, I

20 am sure that, to the extent that he provided data, we used

21 it to analyze performance.

22           MR. NUNEZ:  All right.  That is all I have.

23           MR. ARAN:  Okay.  Let the record reflect -- how

24      much time do I have?

25           THE VIDEOGRAPHER:  15 minutes.

Page 281

1           MR. ARAN:  I have been given about 15 minutes.

2      I did cross-notice this deposition.  I know there

3      were a lot of discussions.  We asked if we could go

4      over, so we can have about an hour and a half

5      additional time, and that was not agreed to.  I'll

6      try to do my best in 15 minutes, but obviously I

7      cannot, by any means, do a full examination of the

8      witness.

9           MR. NUNEZ:  And I join in that objection.

10           MR. ARAN:  We will see where that goes, where

11      those chips lay on a later date.  I am going to go as

12      fast as I can.

13           Let me ask you if you can pass this on as

14      Exhibit 42.

15           (Exhibit 42, Term Sheet, was marked for

16      Identification.)

17                     CROSS-EXAMINATION

18 BY MR. ARAN:

19     Q.    And Exhibit 42, even though it says Exhibit 17

20 in front, is what we have commonly referred to as the term

21 sheet, sir?

22     A.    Yes.

23     Q.    Are you familiar with this document?

24     A.    Yes, sir.

25     Q.    Did you sign this document on behalf of
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1 he asked?

2     A.    Yes.

3     Q.    Did he get answers?

4     A.    Yes.

5     Q.    What specifically do you recall him actually

6 saying?

7     A.    Well, he said, for example, to Andrea, you

8 know, When is this going to be online?  When is it going

9 to be ready?  And Andrea was saying, Well, we have had a

10 little setback, but it will be -- it should be in the next

11 week or so.  Questions like that.

12     Q.    Questions of that nature?

13     A.    Yes.

14     Q.    Did he make any representations at that meeting

15 that the plant was operating correctly?  I would assume

16 not, correct?  Because it wasn't.

17     A.    Yeah.  He was asking, if I recall correctly,

18 kind of when is it going to be ready?  When is it going to

19 be online?

20     Q.    So were you at any point in time involved or

21 present in any conversation with Bass where he was

22 actually stating that the amount of steam received by the

23 JMC side was sufficient or good or enough?

24     A.    I was not in a meeting with Bass that he stated

25 that.
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1     Q.    Do you know anybody that was in a meeting with

2 Bass when he may have stated that?

3     A.    Not to my knowledge.  We didn't meet with Bass

4 frequently.  I think -- I think that this was the only

5 time that we met with Bass.

6     Q.    And when you met with Mr. Bass, Mr. Darden was

7 also present, correct?

8     A.    Correct.

9     Q.    So let me ask you, other than in a meeting, in

10 this meeting, did you have any other conversations with

11 Mr. Bass?  On the phone?

12     A.    On the phone or e-mail?  I don't recall talking

13 to him on the phone.

14     Q.    Okay.

15     A.    And I am trying to recall if we ever e-mailed

16 with him.  I'm not sure.

17     Q.    Okay.  Was this the only meeting that IH would

18 have had with Mr. Bass as a company?

19     A.    I'm not sure.  But it is the only one that

20 comes to mind.

21     Q.    Okay.  And if there would have been another

22 meeting with Mr. Bass where the other party present was

23 IH, it in all likelihood would have been you or

24 Mr. Darden, correct, at that point?

25     A.    There were other people that could have been,
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1 you know, a representative of IH in a meeting with Bass,

2 Joe Murray or T. Barker Dameron or others.  So it wouldn't

3 have had to be Tom or me.

4     Q.    Did any of those people report to you that they

5 had, in fact, met with Mr. Bass?

6     A.    I don't recall.  You know, at one point I think

7 Barry reported that he had met Bass on occasion.  But not

8 had a meeting with him, but just kind of met him.  I don't

9 recall if others met with him.

10     Q.    Am I correct in summing up your testimony, and

11 I hate to do that, but time is limited, that at least from

12 your perspective, you never heard of any conversation or

13 representation by Mr. Bass concerning the adequacy or

14 sufficiency of the power being received by JMC from the

15 E-Cat side of the plant?

16     A.    What we received in that regard was mainly from

17 Hank Johnson, the quarterly, like a request to bill him

18 effectively.  I don't recall Bass sending

19 representations --

20     Q.    Okay.

21     A.    -- regarding the performance of the technology.

22     Q.    And now that you mentioned that, in that

23 request by Mr. Johnson to send the invoice, based upon the

24 steam received, do you recall whether IH ever sent him an

25 invoice?

Page 289

1     A.    I don't believe that we did.

2     Q.    They did not, correct?  No other

3 representations that you recall at all from Bass to you or

4 to another IH individual?

5     A.    Aside from those made in the meetings?  I mean,

6 he did represent to be the engineering manager, plant

7 manager for JM Chemical Products.  Aside from anything

8 made in the meeting of February 9th, I'm not sure if

9 anything comes to mind.  I am trying to recall if we met

10 with -- if anybody else met with him at another time, and

11 nothing is coming to mind.

12     Q.    Okay.  And have you since learned whether

13 Mr. Bass is, in fact, a licensed engineer with a degree

14 from Rutgers University?

15     A.    I don't know if he is or not.

16     Q.    Did you do any research to find out if he was?

17     A.    I, myself, have not.  Others may have looked

18 into it.

19     Q.    Did you know that he worked -- he has worked in

20 the Armed Forces and dealt with matters that dealt with

21 nuclear power?

22     A.    I did not know that.

23     Q.    And controls for nuclear power?

24     A.    I did not know that.

25     Q.    Any reason to believe that he was not an
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1 tell him that Johnson Matthey has anything to do with

2 this, correct?  You didn't hear that from Bass?

3           MR. BELL:  Objection to form.

4           THE WITNESS:  We would have to review all of

5      it.  I am just going by the few things that I have

6      seen, which did not mention Johnson Matthey, but did

7      tell him what to say to us.

8           MR. ARAN:  Understood.  Let me have just one

9      moment because I have been told that I have got

10      almost no time left.

11           THE WITNESS:  What time is -- what is the time?

12           THE VIDEOGRAPHER:  One minute.

13           MR. ARAN:  Just go off.

14           THE VIDEOGRAPHER:  Off the record.  The time is

15      5:15 p.m.

16           (Thereupon, a recess was taken.)

17           THE VIDEOGRAPHER:  We are back on the record.

18      The time is 5:18 p.m.

19 BY MR. ARAN:

20     Q.    Mr. Vaughn, do you have any reason to believe

21 that Mr. Bass was not JMC's director of engineering?

22     A.    Reason to believe that he was not?  That is who

23 he represented to be.

24     Q.    Is there any reason for you to believe he

25 wasn't?

Page 295

1     A.    He was not?  I don't have a specific reason

2 that comes to mind.

3           MR. ARAN:  Okay.  Thank you.  Very much.  No

4      further questions.

5           THE VIDEOGRAPHER:  We are off the record.  The

6      time is 5:18 p.m.

7           MR. ANNESSER:  Mr. Vaughn, on behalf of IH, you

8      have the right to read or waive.

9           MR. BELL:  We are going to read and sign.

10           (The deposition was concluded at 5:18 p.m.)
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Page 252 

Q. Yes. And I appreciate your clarifying and 

answering it the way you did . Thank you . 

MR. ARAN: I have no further questions. 

MR. NUNEZ: Hi there . Rudy Nunez. Am I coming 

through okay? 

THE WITNESS: Yes. 

EXAMINATION 

BY MR. NUNEZ: 

Q. Good afternoon, Mr. Mazzarino . Again, Rudy 

Nunez. I represent a gentleman by the name of 

Fulvio Fabiani and his company United States Quantum Leap. 

It's a limited liability here in Florida . 

Let me ask you, are you famil i ar with 

Mr . Fabiani? 

A. Yes, I've met Mr. Fabiani. 

Q. And what is your understanding of what role did 

Mr. Fabiani have with Mr . Rossi and Industrial Heat? 

A. I believe he was an associate of Mr. Rossi's 

of Dr. Rossi's who played a technical role at the Raleigh 

facility of Industrial Heat. 

Q. And do you know who employed Mr . Fabiani? 

A. I don't know . 

Q. Do you have any knowledge as to Mr. Fabiani's 

role with Dr. Rossi prior to his work in North Carolina? 

A. I don't recall. I don't recall. I knew they 
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Page 35 

1 records of all that stuff. I want to say it was in 

2 like September. 

3 

4 

5 

6 

7 ' 

8 

9 

10 

11 

12 

13 

Q. Do you know what company you were working 

for at that time, or let me rephrase that question, 

since it's poorly phrased. 

You were working as an independent 

contractor for Mr. Darden's company at that time? 

A. Yeah, I've never had an actual paper thing. 

It's always just been damn, Barry, we got this work, 

come help us, and they always paid me. So, you know, 

there was never any paper thing, other than my check, 

and I didn't even get a check many times. I mean, a 

lot of it after a while I told them, I'm tired of this 

14 check, I got to go cash it. I said just do ACH, you 

15 know, direct deposit. Let's work out something like 

16 that, and that's what they did after that. 

17 Q. And you don't know what entity was paying 

18 you at that time? 

19 A. Industrial Heat. 

Industrial Heat? 20 

21 

Q. 

A. All my checks have always been Industrial 

22 Heat, LLC on them. 

23 Q. Got it. So what was the nature of the 

24 

25 

first type of work you did for Industrial Heat? 

A. That panel. 

------------- j 
Veritext Legal Solutions 
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Page 41 

1 

2 

3 

Q. What's his last name? 

A. I don't know, just Drew. He drives a 

forklift, yeah, he works for Southern Industrial. 

4 in the click. He stays there all the time. So he 

He's 

5 knows what's going on, all the office gossip and so on 

6 and so forth, so. Plus he supported me any time I 

7 needed something moved down there on our end or we had 

8 parts that shipped into us and they were big or heavy, 

9 I would always give him a call, and he'd run over and 

10 bring the forklift help us, you know. 

11 Q. Do you own any shares in Industrial Heat? 

12 A. Yes, I think I do, yeah. I mean, I say I 

13 think I do. I don't know if it's Industrial Heat or 

14 what it is. It's some little thing that they give me 

15 towards the end of the project. 

16 Q. Was it a stock certificate that they gave 

17 you? 

18 A. No, it's shares. It's shares of something. 

19 It's a stock. I mean, I don't know nothing about that 

20 stuff, I really don't. I was told not to never sell it 

21 though, unless it gets to $500 a share, then I might 

22 sell it. 

23 

24 

25 

Q. 

A. 

Q. 

800-726-7007 

Do you know how many shares you were given? 

Yes, 5,000. ~ 

And did they tell you why they gave you 

--~ 
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Page 84 

Q. Right. But did you understand that he had 

a specific role with respect to what was going on in 

North Carolina? 

A. Yeah, he was Andrea's right hand. 

Q. Okay. Did you understand that Fulvio 

Fabiani and Dr. Rossi had a relationship prior to doing 

the work for Industrial Heat? 

A. Oh, yeah, I met a lot of the family members 

and I understood that. 

Q. Did the people at Industrial Heat 

understand that Fulvio Fabiani had a relationship with 

Dr. Rossi prior to the work performed at Industrial 

Heat? 

14 A. Yeah, they knew. 

15 Q. Did they have a concern about that? 

16 A. No. Fulvio was Andrea's electrician, man. 

17 You know, I mean, that had been going on for some time. 

18 Q. Did they ever express to you that they were 

19 concerned about this prior relationship? 

20 A. No. 

21 Q. Now, when you're talking the design layout 

22 for the Florida plant that you and T. Barker worked on 

23 in November, approximately, November 2014, when did you 

24 first communicate or did you communicate that layout 

25 design to Dr. Rossi? 

Veritext Legal Solutions 
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Page 85 

Yes. 

When did you do that? 

When it arrived. 

When it arrived in Doral? 

1 

2 

3 

4 

5 

A. 

Q. 

A. 

Q. 

A. In Doral. We had talked about it earlier 

6 though. I had mentioned it on the phone with Andrea 

7 when I was coming in. Andrea, actually, he met me at 

8 the airport one time and picked me up. I think it was 

9 Andrea that came and got me the very first day. The 

10 first time I flew up there, Andrea came and got me. 

11 Maybe Fulvio took me back, but for the first -- my 

12 initial look and get measurements, see how this stuff 

13 is going to layout. 

14 Q. So was this in December of 2014 you're 

15 talking about? 

16 A. No, I'm thinking this was in November. I'd 

17 have to go back and try to pull -- find the plane 

18 ticket. I don't know, man. I forget. They got all 

19 that information there. 

20 Q. So the first trip to the plant in November 

21 of 2014, you brought along your design layout plan and 

22 the design layout plan that you and T. Barker put 

23 together? 

24 A. No, no, couldn't have, because my purpose 

25 for going down there was to measure the place so we 

Veritext Legal Solutions 
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And isn't it true that you were able to 

2 determine whether steam was being produced by measuring 

3 temperature or anything else on the E-CAT side of the 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

plant? 

A. 

Q. 

Yes, sir. 

And the same would be true for the return; 

the measuring devices were on the E-CAT side of the 

plant? 

A. 

Q. 

Yes, sir. 

So, in essence, the entire time that the 

people were there, yourself included, for almost a year 

there was really no measurements that needed to be 

taken on the other side of the plant, correct? 

A. 

needed --

Q. 

Yes, sir. I don't know whether or not it 

And all of the -- all of the validation and 

17 all the measurements that were being inputted and that 

18 resulted in various reports, were all conducted on the 

19 E-CAT side of the plant, correct? 

20 A. As far as I'm aware of, yes, sir. 

21 Q. Now, let me ask you this, you indicated 

22 that you had -- I don't know remember if it was seen, 

23 

24 

25 

met or spoken to Mr. Bass two or three times? 

A. Yeah, over the entire course of the year. ·······• 
Q. Okay. And what were the circumstances 

'-----------~-

Veri text Legal Solutions 
800-726-7007 305-376-8800 



Case 1:16-cv-21199-CMA   Document 243-4   Entered on FLSD Docket 04/05/2017   Page 8 of 19

CONFIDENTIAL 

Page 178 l 
1 under which you had the opportunity to, and please tell 

2 me whether it was speak or see? What do you recall 

3 were your communications with Mr. Bass? 

4 A. When I first got down to Florida, I'm 

5 pretty sure it was on the day of the arrival of the 

6 plant, of the two plants, the control room and the 

7 E-CAT plant, I was introduced to Mr. Jim Bass. He was 

8 at the back door, and I met him, shook his hand, and 

9 then I went many months and didn't see Mr. Bass. One 

10 day he or weeks there, I forget how long, but he 

11 came back down to talk to Fulvio one day, and I saw him 

12 again and spoke. And then a couple other times when we 

13 were going to lunch, he would need a conversation with 

14 Fulvio or Andrea and usually it's Fulvio, and we would 

15 stop in his office up front, and I saw him up front in 

16 his office. But once again, that's all you can't 

17 see anything behind three offices as to the work area 

18 back there. I mean, I was never exposed to the actual 

19 working area back there for JM products. 

20 Q. In the times that you saw and spoke to 

21 Mr. Bass, did he make any representations to you about 

22 anything in particular? 

A. No, sir. No, sir. 23 

24 

25 

Q. He never told you what they were or were 
1 

not manufacturing at the JM site, correct? j' 
---
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Page 1~ 
' 

1 A. He never disclosed any information to me 

2 about what they done there. 

3 Q. And he never provided to you any 

4 information of any kind or nature whatsoever, did he? 

5 A. No, sir. 

6 Q. And did you need to know anything from 

7 Mr. Bass in order to do the work that you were doing? 

8 A. No, sir. 

9 Q. And Mr. Bass never made any representations 

10 to you of anything or nature, correct? 

11 A. No, sir. 

12 Q. So then when you were read the statement 

13 before that Mr. Bass was part of a scheme to defraud, 

14 you really don't have any information of any facts that 

15 Mr. Bass had conducted a fraud, do you? 

16 A. No, sir. 

17 Q. So if we took his name out of that 

18 statement that you were asked to say true or false to, 

19 would it be appropriate? 

20 A. Yes, sir. 

21 Q. And let me ask you this, did you ever meet 

22 Mr. Henry Johnson? 

23 A. I don't know him. I don't remember meeting 

24 him. 

25 Q. Now, you indicated when you were advised --

Veritext Legal Solutions 
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Who did you consider as your immediate 

2 supervisor while you were working at Triangle Drive? 

3 A. T. Barker or J.T. or Fulvio, either one of 

4 them. A lot of the ideas and a lot of the work I was 

5 doing I was helping Fulvio. 

6 Q. Well then, why don't we move then on, can 

7 you tell me what was Fulvio's Fabiani's role in the 

8 work that was going on on Triangle Drive? 

9 A. Fulvio was Andrea's electrical guy, if you 

10 will. He took care of the electrical components and 

11 assisted with the building and designing of any of the 

12 electrical -- the necessary electrical parts, parts of 

13 the puzzle, if you will. 

14 Q. And how was your working relationship with 

15 Mr. Fabiani on Triangle Drive? 

16 A. Excellent. 

17 

18 

Q. You ever have any issue or -- strike that. 

Did you have any -- ever while at Triangle 

19 Drive have any suspicions that Mr. Fabiani was somehow 

20 trying to undermine the results that were trying to be 

21 achieved at the Triangle Drive facility? 

No, sir, I didn't. I wasn't aware. 22 

23 

A. 

Q. How would you describe his work? If you 

24 were to evaluate him as a supervisor, how would you 

25 evaluate his work while at Triangle Drive? 

Veritext Legal Solutions 
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1 there and attempt some little projects of his own and 

2 help myself and T. Barker with little ongoing projects 

3 that we had going, most of them that Andrea wanted us 

4 to do, things that Andrea was requesting of us. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Q. Was Mr. Dameron supervising Mr. Fabiani's 

work? 

A. Not really. 

you know, he would help. 

Yeah, T. Barker would input, 

We'd all get together and 

have kind of little roundtable meetings and, yeah, 

yeah, T. Barker's input was, you know, was important. 

Q. Now, focusing on that time at Triangle 

Drive, and you talked to me about the conversations you 

had with Mr. Vaughn regarding Mr. Fabiani's pay, do you 

recall any other conversations with Vaughn or Darden 

with regard to Fabiani? 

A. No, sir. 

Q. Now, you testified about the plant being 

18 moved from North Carolina down to Miami, the Doral 

19 facility, correct? 

20 

21 

22 

23 

24 

25 

A. Yes, sir. 

Q. Do you know whether Mr. Fabiani had any 

role in convincing Industrial Heat to allow the plant 

to be moved to Doral? 

A. No, I'm not aware. As far as what I'm 

aware of is this was Andrea's deal. I don't think 

Veritext Legal Solutions 
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1 Fulvia even had a clue where the place was going to be 

2 at until Andrea showed him the first time. I think 

3 Andrea picked a site and handled, handled that, the 

4 location area. 

5 Q. As we sit here today, you don't think 

6 Fulvia had anything to do with that Doral facility? 

7 A. No. No. 

8 Q. You say that you don't even think he knew 

9 where that Doral facility was --

10 

11 

12 

A. 

Q. 

A. 

Until Andrea showed him. 

I'm sorry, say that again? 

Until Andrea showed him for the first time. 

13 Fulvia didn't know. This was Andrea's choice. I don't 

14 think Fulvia had anything to do with it. However, he 

15 may have helped Andrea find it, I don't know. 

16 Q. I think you had mentioned, I'm going 

17 backward here, I guess you stay in touch with 

18 Mr. Fabiani through Facebook, I think you said? 

19 A. Yeah, and I haven't spoken with him or seen 

20 a response from him in probably a couple of months now, 

21 but I've seen some stuff he's posted on there recently. 

22 Fulvia's pretty good at the Facebook thing. I'm not. 

23 I'm not too swift myself. Damn thing keeps changing. 

24 Q. It's confusing. Me neither, me neither. 

25 Let me back up on -- I asked you some questions about 

Veritext Legal Solutions 
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1 issues that you had on this, you know, had some 

2 concerns, I'll say that, that there might have been a 

3 dishonest venture. And one of the things that you said 

4 was what was happening on the other side of the wall, 

5 and I take that the other side of the wall means the JM 

6 Products, correct? 

7 A. Yes, sir. 

8 Q. While you were working down in Miami with 

9 Mr. Fabiani, how much interaction did Mr. Fabiani have 

10 with the JM Products' side of the warehouse? 

11 A. It was limited, but Fulvia was over there, 

12 over there a lot, or at least up front in the office. 

13 I mean, once again, what was in behind the wooden box, 

14 the wooden wall was pretty much forbidden. So I don't 

15 know how much interaction Fulvia had back there. I 

16 know he was back there some, because I heard his voice 

17 over there, but I think most of Fulvia's interaction 

18 with Mr. Bass and Reynoldo and all was up front in the 

19 office. 

20 Q. Do you know whether Mr. Fabiani had -- do 

21 you know whether Mr. Fabiani had permission to go back 

22 there into the JM side into the, I guess the closed off 

23 area? 

24 A. I'm assuming he did, if Andrea or Jim or 

25 Reynoldo was there, yeah, I think maybe so. I know I 
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1 wasn't allowed in there, and I never seen Fulvio use 

2 the one door back there but like once, and that's when 

3 Reynoldo let him pass one time for something. But once 

4 again, Mr. Jim was having computer problems all the 

5 time, and Fulvio is the computer fix it man. So he'd 

6 go up there and fix it. I think that's what 

7 according to what Fulvio tells me, that's what a lot of 

8 the issues were. Jim would have problems with his 

9 computer, and Fulvio would go help him. 

10 Q. Okay. But you said that -- and you talked 

11 about this -- a door. Is that the door that leads to 

12 the JM Products' side? 

13 A. Yes, sir, there was one personnel door 

14 there that remained shut and locked at all times. 

15 Q. And you saw Mr. Fabiani go through that 

16 door one time, you said? 

17 A. Yeah, I think one time in the very 

18 beginning, Reyn·oldo, he followed Reynoldo after 

19 something up there, went up front to work on Jim's 

20 computer or something. So, but then he showed up at 

21 the back door, because I had to let him in, because 

22 they didn't let him come back through that door. 

23 Andrea didn't want anybody passing through that door. 

24 

25 

Q. So they even made Mr. Fabiani go around the 

building to come back into the back? 
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associated with each unit, each heater, each E-CAT, if 

you will, and or big Frankie. 

Q. And my understanding, you left around 

October before the one year operation was complete, is 

that correct? 

A. I left in April. I left, again, I think at 

the end of September, and I might have come home one 

time for a few weeks in the middle there. Then I left 

again for the road, which is right there in Halloween, 

first of November, took about a month. And then I left 

and got me another month right there at Christmas and 

New Year's. And then I went back about the lOth of 

January after deer season and stayed two weeks, two 

final weeks, the last two weeks of the month of January 

this year. And then I left there, I want to say the 

27th, 28th of January, I forget that Friday, I forget 

exactly, I have to look at the calendar, but I came 

horne, and that concluded my tour of duty in Miami. 

Q. All right. Now, in all that time that you 

spent there, and you have the same -- pretty much the 

same hours as Mr. Fabiani, could you recall any acts or 

anything that he did that would have made you believe 

that he was somehow deceitful or dishonest with 

Industrial Heat? 

A. No, sir, I don't recall any. 
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were accurate? 

A. Well, mostly Andrea did that. I mean, he 

walked around every hour or two during his stays, 

during his time there and took measurements. I mean, 

he used a little laser, little laser temperature probe 

to verify, just to check and keep an eye. And then, of 

course, he corresponded with Fulvio as to what he was 

reading and recording versus what Fulvio's system was 

telling him. 

Q. And Mr. West, during this time when these 

measurements are going on and this work is happening 

and you're their -- you're their eyes and ears for 

Industrial Heat, did you notice anything going on that 

you would describe as deceptive or dishonest in taking 

these measurements? 

A. Not knowingly, not, you know, not -- no, 

17 sir. No, sir. 

18 Q. All right. Let me move to another subject 

19 here. 

20 And one of the issues is this denial of 

21 access, and I think you testified earlier that Joe 

22 Murray was at some point denied access, is that 

23 correct? 

Yes, sir. 24 

25 

A. 

Q. Do you know did Mr. Fabiani play any role 
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1 or have any part in that denial of access to 

2 Mr. Murray? 

3 A. No, sir, I don't think Fulvio had anything 

4 to do with that. 

5 Q. Did Mr. Fabiani have any role or duties at 

6 the Doral facility regulating who came in or who was 

7 allowed in or who was not allowed in? 

8 A. No, sir. No, sir. Andrea controlled that. 

9 Q. I'm sorry? 

10 A. Andrea, Andrea controlled that. 

11 Q. Andrea Rossi controlled who got in and who 

12 got out? 

13 A. Yes, sir. 

14 Do you recall Mr. Fabiani making any Q. 

15 written or verbal statements to anyone with regard to 

16 whether access to the plant or access to the warehouse? 

17 A. No, sir. No, sir. 

18 Q. Now, one of the things I think the 

19 contractual issue or strike that. 

20 One of Mr. Fabiani's duties, and correct me 

21 if I'm wrong, is to give and provide data to Industrial 

22 Heat, is that correct? 

23 A. Yes, sir, as far as I know. 

24 Q. Do you recall Mr. Fabiani sending data to 

25 Industrial Heat or reports or any written information 
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have both been a part of it. 

Q. Well, I mean, that's the whole question is 

3 the if, if something is going on. And so, again, just 

4 to clarify my question, is that while you were working 

5 with, you know, Mr. Fabiani for almost I think you said 

6 it was almost three years, you can't testify to one 

7 thing that you think you saw him do that was dishonest 

8 or inappropriate or deceitful to Industrial Heat, is 

9 that correct? 

10 

11 

12 

A. 

Q. 

MR. FALCONE: Objection. 

That I'm aware of, you know, once again. 

That's what I'm just looking at, what you 

13 know, what you know. 

14 A. I don't know anything. I don't know if the 

15 information that Fulvio passed to him was accurate or 

16 not. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. NUNEZ: Thank you very much, 

Mr. West. I will stop there. No more 

questions. 

MR. CHAIKEN: You gentlemen have any 

questions? 

Q. 

MR. FALCONE: No questions. 

FURTHER EXAMINATION BY COUNSEL FOR PLAINTIFFS 

BY MR. CHAIKEN: 

This is Brian Chaiken, I have a few 
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1 C E R T I F I C A T E 

2 I, Marisa Munoz-Vourakis, RMR, CRR and Notary Public, 

3 the officer before whom the foregoing proceeding was 

4 conducted, do hereby certify that the witness(es) whose 

5 testimony appears in the foregoing proceeding were duly 

6 sworn by me; that the testimony of said witness(es) were 

7 taken by me to the best of my ability and thereafter 

8 transcribed under my supervision; and that the foregoing 

9 pages, inclusive, constitute a true and accurate 

10 transcription of the testimony of the witness(es). 

11 I do further certify that I am neither counsel for, 

12 related to, nor employed by any of the parties to this 

13 action in which this proceeding was conducted, and 

14 further, that I am not a relative or employee of any 

15 attorney or counsel employed by the parties thereof, nor 

16 financially or otherwise interested in the outcome of the 

17 action. 

18 IN WITNESS WHEREOF, I have hereunto subscribed my name 

19 this of , 2016. 

20 MARISA MUNOZ-VOURAKIS 

21 Notary #20032900127 

22 

23 

24 

25 
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ANDREA ROSSI, et al . , 
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J.M. PRODUCTS, et al., 
16 

Third-Party Defendants. 
17 - - - - - - - - - - - - - - - - - - -X 
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24 Taken before Edward Varkonyi, Registered 
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I Thereupon. A. That's correct. 

2 THE VIDEOGRAPHER: Good morning. We'r 2 Q. Mr. Bass, you're obviously angry, 

3 now on the video record. This is the videotape 
4 deposition of James Bass in the matter of the 
S case Andrea Rossi versus Leonardo Corporation 
6 versus Tom Darden, et al. 
7 Today is Thursday, February 2nd of 2017 
8 and the time is II : 17 a.m. Counsel , please 
9 state your appearance for the record and after 

I 0 this the court reporter will swear in the 
witness. II 

12 
13 
14 
IS 

MR. PACE: Thank you. Chris Pace and 
Mike Maugans for the defendants. Jones Day for 
the defendants. 

MR. ARAN: Fernando Aran of the law firm 
16 Aran, Correa & Guarch on behalf of the deponent, 
17 James Bass, third party defendant J .M. Products 
18 and third party defendant Henry Johnson. 
19 MR. NUNEZ: Rudy Nunez on behalf of the 
20 third party defendant Fulvio Fabiani and United 
21 States Quantum Leap, LLC. 
22 MR. CHAIKEN: Brian Chaiken on behalf of 
23 the plaintiffs, Dr. Andrea Rossi, who is present 
24 with me and Leonardo Corporation. 
2S Thereupon--

JAMES BASS 
2 was called as a wi tness and having been first duly 
3 sworn responded as fo llows: 
4 THE WITNESS: I do. 
S DIRECT EXAMINATION 
6 BY MR. PACE: 
7 Q. Mr. Bass, can you state your full name 

Page 7 

8 and your work and home address -- well, your full 
9 name and your work address. 

I 0 A. I have a question first. 
II Q. Sure. 
12 A. Shouldn't you be using a ouija board? 
13 Q. A ouija board? 
14 A. You know what it's for? Communicate with 
IS spirits. 
16 Q. With spirits. Why do you think I should 
17 be using a ouija board? 
I 8 A. They said I was a ghost. 
I 9 Q. So you think I should be using a ouija 
20 board--
21 A. Yeah, maybe. 
22 Q. --you think that's how-- okay. I 
23 understand your disposition. 
24 So Mr. Bass, you are obviously not happy 
2S to be here today, correct? 

3 correct? 

4 A. Yes. 
5 Q. All right. Let's start. Mr. Bass, can 
6 you please state your full name for the record. 

7 A. James Alan Bass. 

8 Q. Mr. Bass, will you please state your work 

9 address for the record. 
I 0 A. 515 Northeast 8th Avenue, Deerfield 

II Beach, Florida. I'm a contractor. 

12 Q. So Mr. Bass, what is your educational 

13 background? 
14 A. I have almost four years in the US Navy 

15 with flight control and guidance systems technician 

16 on aircraft. 
17 I graduated Rutgers University with 

18 electrical engineering with a specialty in closed 
19 loop control systems. I graduated first in my class 

20 summa cum laude. I'm a member of Tau Beta Pi and Eta 

21 Kappa Nu, both engineering honor societies. 
22 Q. Any formal education after Rutgers? 

23 A. I have been to various classes and things 
24 like networking. I have a Cisco certified network 

25 associate. That's a training for routing systems 

I from Cisco Corporation and about 42 years of 
2 engineering experience. 
3 Q. Apologies for the delay but I'm actually 
4 a right-handed writer and I'm trying to do this 
S left-handed. 
6 Let's talk for a second about the 42 

Page 9 

7 years of engineering experience. What was your first 
8 engineering-related job after you graduated from 
9 Rutgers? 

I 0 A. I went to work at a computer company that 
II did fac tory process control and I did hardware and 
12 software integration. 
13 We worked in nuclear plants. I designed 
14 a special control system for the Westinghouse Hanford 
IS nuclear reactor out in Idaho Falls, Idaho and many 
16 other projects. 
I 7 Q. Who is that employer? What was the name 
I 8 of the employer? 
19 A. My employer? 
20 Q. Yes. 
21 A. Modular Computer Systems. 
22 Q. How long did you work for Modular 
23 Computer Systems? 
24 A. Ten years. 
2S Q. What did you do after you ended working 

3 (Pages 6 - 9) 
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I The time is II :45. 
2 (Thereupon a brief recess was taken, 
3 after which the following proceedings were had.) 
4 THE Y!DEOGRAPHER: We're now back on the 
5 record. The time is I I :50. 
6 BY MR. PACE: 
7 Q. Mr. Bass, when we took a break you had 
8 said that you were doing or since the spring of2016, 
9 you have done--

10 A. What did you do to your arm? 
II Q. Tore a rotator cuff. Had to have surgery 
12 on it and reattach it. 
13 A. Not fun. 
14 Q. No. When we took our break we were 
15 talking about work you have done with Andrea Rossi 
16 and Leonardo Corporation since the spri ng of20 16. 
17 You talked about designing energy 
18 provoking -- energy provoking system. Can you 
19 explain to me what that is? 
20 A. Well, the E-Cat needs energy to provoke 
21 it into generating heat and we're coming up with 
22 different methods, high voltage electricity, so I am 
23 trying to design some different test systems at high 
24 voltage. 
25 Q. So this is for providing energy into the 

I E-Cat reactors? 
2 A. Yes. 

Page 27 

3 Q. Were you doing any of this work when you 
4 were working for J.M. Products and Andrea Rossi--
5 A. No. 
6 Q. --prior to the spring of2016? 
7 A. No. 
8 Q. All right. What are platinum sponges? 
9 A. It's a -- platinum sponge, if you think 

I 0 it looks like a sponge, it doesn't. It's more like a 
II craggy-type stuff that they use to -- they eventually 
12 wind up after cooking it to put in catalytic 
13 converters. It's more like a powdery-type stuff, I 
14 think. 
15 Q. Have you ever done any work with platinum 
16 sponges? 
17 A. I didn't specifically do any work with 
18 platinum sponge, but J.M. did. 
19 Q. J.M. Products did work with platinum 
20 sponges? 
21 A. Yeah. 
22 Q. But you didn't do any work with that? 
23 A. I didn't handle it. 
24 Q. Did you-- during your time you worked at 
25 J.M. Products did you ever see any platinum sponges? 

Page 28 

I A. No. 
2 Q. Did you believe that J.M. Products did 
3 work with platinum sponges --
4 A. Yes. 
5 Q. --at the Dora! location? 
6 A. Yes, because I know there was a pilot 
7 amount that was purchased and installed inside the--
8 whatever you want to call it, the box, for heating. 
9 Q. And what was done with that platinum 

I 0 sponge after it was heated? 
II A. Supposedly it was removed. I wasn't-- I 
12 wasn't present when it was removed. 
13 Q. Were you present when it was placed in 
14 there? 
15 A. I assisted in putting tubes into the 
16 piping but I didn't know what they were at the time. 
17 Q. What is graphene? 
18 A. Graphene is a carbon. It's a certain 
19 form of carbon molecule that's extremely expensive, 
20 very slippery, used in a number of things and if you 
21 try and buy graphene you'll find out how gross 
22 expensive it is. 
23 Q. Have you ever done any work with 
24 graphene? 
25 A. We did. Again, the same deal. I didn't 

Page 29 

I specifically. I just was aware of the cost of 
2 graphene because of a product that I had heard about 
3 a while prior to working for J.M. 
4 Q. But when you were working for J.M. 
5 Products you believe J.M. Products did work with 
6 graphene? 
7 A. They did. We bought-- I believe we 
8 bought industrial diamonds and stuff and used the 
9 industrial diamonds in the heating process to produce 

I 0 graphene. 
II Q. Let me-- I am going to use a few 
12 exhibits here that are just images taken over at the 
13 Dora! location. For purposes of this deposition I'm 
14 happy to refer to the warehouse, building, however 
15 you want to refer to it. I am talking about the 
16 warehouse that is at 7861 Northwest 46th Street. 
17 Is there a way you are comfortable 
18 referring to it? Do you call it the warehouse, the 
19 building? 
20 A. Warehouse is fine. 
21 Q. I'll call it the Dora! warehouse, just so 
22 I don't have to keep repeating the address for the 
23 rest of the afternoon. I'm going to hand you what I 
24 am going to mark here as Bass Exhibit I. 
25 (The document referred to was thereupon 

8 (Pages 26 - 29) 
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1 much energy was being transferred? 

2 Q. Well, that was going to be my next 

3 question, was did you have any --

4 A. No. 

5 Q. -- measurement? 

6 A. No, no method. 

7 Q. Just so I ask the whole question. 

8 A. That's what it seems like, you're going 

9 in that direction. 

10 Q. I am, but I am trying to go there 

II incrementally. Let me just ask. 

12 Was there any method to measure the 

13 amount of energy or power that was being provided by 

14 Leonardo to the J .M. Products side of the Dora! 
15 warehouse? 

16 A. No. No. 

17 Q. We had looked at a picture this morning 

18 that showed the hoses that were going into the system 

19 so that water could be added into the system. I 

20 believe that's Exhibit 4. 

21 Do you know whether there was any 

Page 112 

Q. I'm going to hand you what's been marked 

2 as Exhibit 16. We're actually going back in time 

3 now, back to January of2015. Just a few questions 

4 on this. Just take a second. 

5 One is, does this refresh your 

6 recollection as to whether Reinaldo lived there? 

7 A. I told you sometimes he Jived -- he s lept 

8 in the office so I don't know that he lived there 

9 permanently. 

10 Q. Okay. 

II A. He was an immigrant, so. 

12 Q. There was a flow meter for the water that 

13 was being provided by --

14 A. Yeah, everybody has one. Don't you have 

15 one? 

16 Q. I know. I'm just--

17 A. Yeah. 

18 Q. --getting clear here. Hold on. This is 

19 the flow meter from Miami sewer? 

20 A. Yeah. 

21 Q. Miami-Dade sewer? 

22 measurement of the water that was flowing through the 22 A. It was outside the building. 

23 think it's from the sewer though. 

I don't 

23 hoses into the system? 

24 A. I don't know. 

25 MR. ARAN: Objection to form. 

MR. CHAIKEN: Objection to form. 

2 MR. NUNEZ: Object to the form. 
3 BY MR. PACE: 

4 Q. I will ask the question again, just so I 
5 can cover any objection. Maybe not. Can you take a 

6 look for me at Exhibit 4. 

7 A. Yes. 

8 Q. There-- we see hoses in Exhibit 4, 

9 correct? 
10 A. Yes. 

I I Q. Am I correct that you testified this 

I 2 morning that those are hoses for water to go into the 
13 system? 

14 A. As I recall, yes. 

I 5 Q. My question is are you aware of any 
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I 6 measurement that was made of how much water was being 
I 7 placed into this system through those hoses? 
18 A. No. 

19 Q. Are you aware of any measuring device 

20 that existed to determine that? 

21 A. No. 
22 (The document referred to was thereupon 

23 marked Bass Exhibit I 6 for Identification, a copy of 
24 which is attached hereto.) 

25 BY MR. PACE: 

24 Q. Water. Just the water. 

25 A. Thank you. 
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(The document referred to was thereupon 

2 marked Bass Exhibit 17 for Identification, a copy of 

3 which is attached hereto.) 

4 BY MR. PACE: 

5 Q. Handing you what's marked as Exhibit 17. 

6 We have a few documents on this, though may be able 

7 to probably shortcut this after I talk to you about 

8 some of these. 

9 There were a couple of-- I see the 

I 0 Banana PI version. There was also something called 

II the BeagleBone. Just generally can you tell me what 

12 was the work that you were doing with Fulvia Fabiani? 

13 A. This was pretty much the main reason I 

14 was hired, was-- where my engineering part came 

15 from, is to design the future robotic control system 

16 for the reactor and for whatever we use on the 

17 reactor. 

18 If you want to know what a Banana Pi is, 

19 it's a little Linux based card that does -- it does 

20 ethemet, it does-- has video controller on it. It 

21 has keyboard controller on it. It has USB. 

22 It's about that big and the target was to 

23 be able to put in a more compact reactor and take 

24 care of all the control things necessary and we went 

25 through a selection process. Fulvia is a very, very L_ _______________________________________ L_ ______________ __ 

-·-
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1 Q. Was you with Fulvio Fabiani? 
2 A. Well, with his advice, actually, I guess 
3 you could say, because he's done a Jot of major 
4 control systems. 
5 He's designed the control system for the 
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6 big E-Cat. He gave me concepts to deal with and 
7 constraints and said this is what we're looking for 
8 later on. 
9 Q. Okay. You said that was the main reason 

I 0 that you were hired? 
11 A. Pretty much, yeah. 
12 Q. Did Fulvio Fabiani work for J.M. 
13 Products? 
14 A. No. 

15 Q. Any time you bought equipment or material 
16 for this project, this main project you were working 
17 on, would the cost have to be approved by either 
18 Andrea Rossi or by Fabiani? 
19 A. Uh-huh. 
20 MR. NUNEZ: Object to form. 
21 BY MR. PACE: 
22 Q. I want to come up with a shorthand for 
23 this project that you were working on. 
24 What can I call it that we can agree to 
25 on a -- did you have a name for the project? Was 
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1 in with J.M. Products or Andrea Rossi for 
2 measuring -- other than the BeagleBone project were 
3 you involved with measuring temperatures for 
4 anything? 
5 A. Occasional checking to see what was going 
6 on on our side, looking at the flow meter and looking 
7 at the temperature of the steam. 
8 Q. So there were temperature gauges on the 
9 J.M. Products side? 

10 A. Yes. 
11 Q. Where were those located? 
12 A. They were outside of the chamber sitting 
13 on a table. 
14 Q. And where would-- where were the 
15 sensors, the temperature sensors attached? 
16 A. Obviously went through the wall and they 
17 were tapped into the serpentine. 
18 Q. So if we can -- I know I keep sending you 
19 back here. Ifyou can go back to Exhibit 2, the 
20 temperature sensors are in this piping somewhere? 
21 A. Yeah, I think they are -- I think you 
22 can't see them because I think they go up the other 
23 end. 
24 I didn't install the sensors in there. I 
25 only had access to the meters outside that measured 

Page 121 

1 there a -- 1 that. 
2 A. Beag1eBone. 2 Q. Did you keep track of that information? 
3 Q. Okay. 3 A. No, just-- it was just an observation to 
4 A. We called it the BeagleBone. 4 look at it from time to time. 
5 Q. BeagleBone project? 5 Q. So if you can do me a favor and look at 
6 A. Yeah, BeagleBone is fine. I suggest you 6 Exhibit 4. I don't know if you can see it from here 
7 look on the Internet and see what it does too. You 7 either, but I'm just going to see if that helps just 
8 will have a far better idea. 8 because it's a different angle. 
9 Q. I actually did look at it just the other 9 A. See what? 

10 day. 10 Q. Where the temperature sensors go into th( 
11 A. Okay. 11 piping. 
12 Q. As well as the Raspberry, which is 12 A. They are buried inside of the insulation 
13 actually spelled R-A-S-P-B-E-R-R-Y, right? There is 13 obviously to know what the temperature was. 
14 a P that gets snuck in there, I think. 14 Q. I'm sorry, if you look at the top of that 
15 A. Yeah, and the Pi is not something that 15 picture. 
16 tastes good. 16 A. Yeah. 
17 Q. Right. 17 Q. You see the little piece of metal there 
18 A. It's the Greek letter Pi. 18 that's attached to the wood? 
19 Q. You had testified this morning, I 19 A. Yeah. 
20 believe, that one of the other things you worked on 20 Q. And there is a wire that comes in the top 
21 when you were working with J .M. Products and Andrea 21 of that? 
22 Rossi was measuring temperature in piping. 22 A. That is something to do I think with the 
23 A. Piping? Well, temperature, yeah, 23 water-- the water system that was meant for 
24 measured temperature. 24 something and I don't recall. I didn't put it in 
25 Q. What projects -- what were you involved 25 there. I never had anything to do with it. 
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Page 154 Page 156 

I you have probably have said that you measured -- that I A. You said separate from the e-mail? 
2 J.M. Products measures the energy input? 2 Q. Yes. 
3 MR. ARAN: Objection to form. 3 A. In other words, did he tel l me some other 
4 THE WITNESS: You're asking-- that's 4 time? 
5 conjecture. You asked for conjecture, would I 5 Q. Yes, that's all I am asking. 
6 have said that. I don't know, no. 6 A . Obviously that's -- that's the best I've 
7 BY MR. PACE: 7 got right now. He obviously told me at least once. 

8 Q. Well, you just told me ifyou were asked 8 Might have told me again. 
9 about -- you just said -- 9 Q. So he's telling you-- at least in this 

10 A . I might -- I probably would have but I I 0 e-mail he's telling you--

I I don't remember being asked. II A. Yes. 
12 Q. Fair enough. Fair enough. I was asking 12 Q. -- if somebody from Industrial Heat or 
13 whether your recollection is that you were 13 somebody from this group of Chinese investors asked 
14 following -- you followed whatever instruction or 14 you about J.M. , your response should be that it's not 
15 guidance Andrea Rossi provided? 15 their business what J.M. does with the power? 
16 A. Of course, he was directly -- directly or 16 A. Yes. That's -- the best answer is yes. 
17 indirectly my boss, however you want to look at that. 17 Q. Then my only question is aside from these 
18 Q. Why would you say -- wasn't he directly 18 couple of e-mails we looked at, you don't reca ll 
19 your boss? 19 additional conversations with Andrea Rossi along 
20 A. After a fashion, I more reported to J.M. 20 those lines? 
2 1 but took technical direction from him. 21 A. No, I do not. There could be, but I 
22 Q. When did you report to J.M. Products? 22 don't recall. 
23 A. Effectively I was being paid by J.M. 23 Q. And to the best of your recollection, to 
24 Q. Okay. 24 the extent that that was the direction or guidance 

25 A. All right. So it's-- 25 you were given from Andrea Ross i, you followed it? 

Page 155 Page 157 

I Q. We will go through some of those e-mails I A. Yes. 

2 in a minute. 2 Q. What do you recall in terms of how you 

3 A. There is a dashed line there . 3 expla ined your role at J.M. Products either to -- to 
4 Q. Fair. 4 Industrial Heat during that meeting? 

5 A. There is nothing secret about it. 5 A. I was in charge of engineering projects 

6 (The document referred to was thereupon 6 around J.M .. I was called director of engineering. 

7 marked Bass Exhibit 26 for Identification, a copy of 7 Q. And who gave you the title of director of 
8 which is attached hereto.) 8 engineering? 
9 BY MR. PACE: 9 A. I think Dr. Rossi said that would be a 

10 Q. Showing you what's marked as Exhibit 26. 10 good title because of what I was going to be doing. 
II This is the same root e-mail from you but an II Q. Because what you were going to be doing? 
12 additional response from Andrea Rossi. 12 A. Yeah. 
13 Separate from these e-mails did Andrea 13 Q. When did he give you the title? 
14 Rossi te ll you that the people who attended these 14 A. I don't recall. Probably when we decided 
15 meetings, either Industrial Heat or the Chinese 15 that I was going to go work with him, probably. 

16 investors, essentially it was none of their business 16 Q. Were you ever an employee of J.M. 
17 what J.M. Products did with the power that it 17 Products? 
18 received? 18 A. No. 
19 A. I'm sorry, one more time the question, 19 Q. You were a contractor for J.M. Products? 
20 the exact question. 20 A. Always. 

21 Q. Sure. Separate from this e-mail -- 21 Q. Were there any other engineers who 
22 A . Yeah. 22 were -- who worked for or were contractors for J.M. 
23 Q. --would -- or did Andrea Rossi tell you 23 Products? 
24 that, either in connection with the people coming for 24 A. No, I don't think so. 
25 the first or the second meeting? 25 Q. I'm going to take these things a little 
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I Q. Handing you what's been marked as Bass I THE WITNESS: Okay. 
2 Exhibit 51. Do you recognize this document, the 2 MR. ARAN: Or you can waive that and not 
3 document that's in this photograph? 3 do it. Do you want to read or do you want to 
4 A. It's on the board in J.M.'s side. 4 waive? 
5 Q. Is that your signature at the bottom of 5 THE WITNESS: Are you going to read it? 
6 each page? 6 MR. ARAN: I'm going to read it at some 
7 A. Yeah. 7 point in time. The question is do you want to 
8 Q. Did you prepare this document? 8 read it before it becomes final? If you do the 
9 A. No. 9 court reporter will tell you it's available, you 

10 Q. Who prepared this document? 10 then make arrangements with him to read it. 
11 A. I don't know. I think that's a standard 11 If you find anything that you thought was 
12 form that they might have gotten. 12 wrong, taken down wrong, you make the 
13 Q. Who asked you to sign this document? 13 correction. 
14 A. Probably Dr. Rossi. 14 THE WITNESS: What is your recommendation 
15 Q. Do you know roughly when you signed the 15 on that? 
16 document? 16 MR. ARAN: I usually recommend that the 
17 A. No. 17 witness waive. 
18 Q. Was this always up at the warehouse or 18 THE WITNESS: Okay, I'll waive then. 
19 was this something put up in 2016 at the warehouse? 19 THE VIDEOGRAPHER: Let's go off the video 
20 A. Don't know. 1 think there is certain 20 record. The time is 6:06p.m. 
21 regulations when you have a business going you have 21 (Reading and subscribing waived.) 
22 to have signs up and Equal Opportunity Employer stuff 22 (Thereupon the taking of the deposition 
23 and things like that. 23 was concluded.) 
24 Q. Understood. Assuming just-- for present 24 - - -
25 purposes if you assume this is not legally required 25 

Page 21 I 

1 to be posted, do you know -- this Jetter or these 
2 guidelines are not legally required to be posted. 
3 A. Do I know that? 
4 Q. No, I'm saying .if you just assume for a 
5 second they're not. Assume for a second they are not 
6 legally required to be posted, do you know why this 

1 

2 
CERTIFICATE OF OATH 

3 STATE OF FLORIDA: 

4 SS: 

S COUNTY OF DADE: 

6 
7 

8 I, the undersigned authority, certify 

Page 213 

7 was posted? Did anyone ever give you an explanation 
8 of why they needed you to sign this? 
9 A. No, I don't recall when I-- I don't 

10 recall when I did it or why we -- I don't know. 

9 that JAMES BASS personally appeared before me and was 
I 0 duly sworn. 

11 Q. You don't recall why you did it? 
12 A . Yeah. 
13 Q. And you don't recall asking anybody why 
14 you were being asked to sign it? 

15 A. No, I do not. That's correct. 
16 MR. ARAN: Objection to form. 
17 MR. PACE: No further questions. 

II 
I 2 WITNESS my hand and official seal this 

13 10thdayofFebruary2017. 

14 
15 

16 

17 c-t~ ~1 te4~ 

18 MR. CHAIKEN: I have no questions. 18 
19 MR. NUNEZ: No questions. 19 Notary Public, State of Florida at 
20 MR. ARAN: I have no questions. You have 20 Large; my commission expires 
21 the right to read the transcript of the 21 February 26,2019. Bonded through 
22 deposition once it's been transcribed and if you 22 Troy Fain Insurance, Inc. 
23 find something that you believe is inaccurate, 23 
24 you don't get to change the transcript but you 24 

25 get to make a note of that. 25 
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Page 204 

Q. During that first meeting, it was who? Yourself, 

Mr. Darden, Mr. Johnson and Mr. Rossi, Dr. Rossi? 

A. I think that's right. 

Q. Okay. And what did Dr. Rossi tell you at that 

time? 

A. I think I just stated that, that he introduced 

Henry Johnson. I don't remember if he said Henry Johnson 

or Hank Johnson or Mr. Johnson. And I don't remember the 

title that he gave him. I don't remember if he says this 

is the president of J.M. -- whatever it's called -

Chemical Products or if he said -- you know, went on at 

that point to elaborate that Johnson Matthey didn't want 

anybody to know, so they used who Rossi had proposed, Henry 

Johnson, to be the president of this affiliate or 

subsidiary that they were forming to do this. 

Q. And what did Mr. Johnson tell you? 

A. I don't remember exactly what he told us other 

than just kind of he was playing that part. I don't 

recall that he he reminded us that he was Rossi's 

attorney, you know, from other affairs. But I don't 

remember specific things he said. 

Q. Did he tell you that he worked for Johnson 

23 Matthey? 

24 A. I'm -- it's difficult to recall so long ago. 

25 Q. Can you recall any specific statements made by 

CaseWorks, Inc. www.caseworksonline.com 800.955.0541 
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1 Industrial Heat relied on you as the vice president of 

2 Industrial Heat before signing this agreement, relied on a 

3 statement by Mr. Bass prior to signing it? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

at 

Mr. 

A. 

Q. 

A. 

what 

Q. 

A. 

Q. 

By Mr. Bass? 

Yes. 

I don't recall. I don't recall. I don't recall 

point Mr. Bass was introduced into the equation. 

And was Mr. Johnson there the second time? 

He was not. 

So how many times have you spoken with 

Johnson? 

A. I don't recall -- for example, I don't recall if 

13 I've talked with him on the telephone or if he's been on a 

14 conference call that I've been on. I'm trying to remember 

15 if he was ever at the plant any other time or if I 

16 literally only met him, besides that mediation, the one 

17 other time in Red Robin. 

18 Q. Sir, within the term sheet that you have in front 

19 of you, you would agree with me that there's no mention of 

20 Johnson Matthey, correct? 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

CaseWorks, Inc. 

As designed by Rossi, correct. 

As designed by Rossi. 

Now, you signed this agreement, correct? 

I did. 

That's what I asked you before. 

www.caseworksonline.com 800.955.0541 
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1 pursuant to the license agreement; isn't that true, sir? 

2 A. I think that that's debatable. But, clearly, if 

3 he had perfor.med, we were eager to pay. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Q. So if you were pleased with the results, it was 

the guaranteed performance test; but if you were not 

pleased with the result, it was not? 

A. That's not at all what I said. 

Q. Sir --

A. We were trying to accommodate --

MR. BELL: You've answered the question. 

THE WITNESS: I can't answer the question. 

MR. BELL: You have answered the question. 

BY MR. ANNESSER: 

Q. Go ahead and finish, sir. 

Go ahead and finish. 

A. I was just going to say that's consistent with 

17 what I've said previously. Our goal has been to 

18 accommodate Andrea and to deter.mine the state-of-the-art, 

19 whether or not it really works. And if it does, you know, 

20 we are happy to pay him. 

21 Q. Do you understand the 350-day test to be carried 

22 out in Miami could result in a payment of $89 million to 

23 Dr. Rossi as it was the test contemplated by the license 

24 agreement? It's a yes-or-no answer and then you can 

25 explain again if you need to. 
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And so Joe would have been the guy to much more competently 

assess the system's performance than I would have been. 

Q. Okay. So prior to Mr. Murray coming on board, 

did you ask any other engineer to go down, other than 

Mr. Dameron? 

A. I don't believe that we did. 

Q. And you said you believed it was around July when 

you attempted to come down with Mr. Murray. And why didn't 

you? 

A. We were turned away by Andrea. 

Q. You were turned away. Didn't -- did you go down 

and he turned you away at the door or how was that? 

A. No. Via email. He told us emphatically that Joe 

could not come in the plant. 

Q. For what reason? 

A. I don't remember his explicit reason. But we 

have the emails. You could pull them up. 

But I believe his reason was that he recognized 

Joe as a sophisticated engineer. And historically Andrea 

has never wanted truly sophisticated engineers around what 

he's doing because they have a better ability to spot how 

he's manipulating things. 

Q. And tell me, sir, did you insist on Mr. Murray 

coming down? Did you say --

A. I did. 

CaseWorks, Inc. www.caseworksonline.com 800.955.0541 
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1 asking you: Do you have specific knowledge or evidence of 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Dr. Rossi or Mr. Fabiani manipulating the operation of the 

plant? 

A. My knowledge is based on our engineering team's 

analysis. 

Q. Okay. So independently you do not? 

A. Not other than what our engineering team has 

provided, which, you know, I'm struggling now to recall 

specifics about their analysis, but it's available. 

Q. Okay. You also alleged in the complaint, 

Industrial Heat alleges -- and I want to know if you have 

specific knowledge -- that Dr. Rossi did not ever meet with 

the Ferrara health office and his statements regarding the 

operation of the plant in Ferrara, Italy, for the 

validation test were false. 

Do you have any specific knowledge or evidence of 

that? 

A. I believe that our legal team has looked into the 

19 laws there and they're not consistent with what he had 

20 claimed at the time. 

21 Q. Okay. But what I asked you is: Do you have any 

22 evidence that there was no meeting with the Ferrara health 

23 department or health office? 

24 A. Do I have positive evidence that a meeting didn't 

25 take place? 
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Q. That there was a customer in Miami that had a use 

for the steam that was affiliated with Johnson Matthey? 

A. Fundamentally, you know, that was the 

representation that Andrea was making to us. 

MR. BELL: You doing okay? 

THE WITNESS: Uh-huh. 

BY MR. ARAN: 

Q. If I recall correctly, you stated earlier that 

you met with Mr. Henry Johnson one time as it relates to 

J.M. Chemical Products; is that right? 

A. Yeah. I stated earlier, Francisco, that I didn't 

recall if I met with him more than one time, but I do 

remember one specific time. 

Q. And at that meeting in that one specific time 

what was your understanding of Mr. Johnson's involvement 

generally? 

A. He was introduced as a representative of Johnson 

Matthey. And I think I covered this some previously. I 

don't remember if it was made clear to us during the 

meeting that like during the meeting we remembered Henry 

Johnson, Hank Johnson, was also the name of Rossi's lawyer. 

But I do recall that some point we remembered that. 

And Rossi had said, you know, look, they they 

needed a representative that couldn't be obviously attached 

to Johnson Matthey and so please do it. I don't recall 

CaseWorks, Inc. www.caseworksonline.com 800.955.0541 



Case 1:16-cv-21199-CMA   Document 243-6   Entered on FLSD Docket 04/05/2017   Page 9 of 12

01/19/2017 John Thomas Vaughn 
Page 270 

1 when exactly that happened. 

2 Q. Okay. Do you recall any conversations you had 

3 with Mr. Johnson at this meeting that you're referring to? 

4 A. I don't recall the substance of those -- of the 

5 communications of that lunch. I apologize. But he was 

6 introduced as, you know, a Johnson Matthey representative. 

7 Q. Okay. Thank you. He didn't introduce him in 

8 that manner, right? 

9 MR. BELL: Objection to form. 

10 THE WITNESS: I don't really recall, Francisco. 

11 BY MR. ARAN: 

12 Q. Let me rephrase. Did he intro -- how did 

13 Mr. Johnson introduce himself or did he introduce himself 

14 to you or was he introduced to you? 

15 A. I'm struggling to recall, Francisco, if he 

16 introduced himself or if he was introduced and I just don't 

17 recall. 

18 Q. And you don't recall anything substantively that 

19 Mr. Johnson spoke about or said in that meeting? 

20 A. I don't. Again, Francisco, this is a long time 

21 ago. But the reason for the meeting is because Tom and I 

22 wanted to meet a representative of Johnson Matthey who 

23 could speak to the efficacy of what Andrea had been 

24 describing. 

25 Q. Okay. Was Mr. Rossi -- was Mr. Johnson present 

CaseWorks, Inc. www.caseworksonline.com 800.955.0541 
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1 during the entire meeting? 

2 A. It was a -- it was lunch meeting. So I can't 

3 remember if Tom and I rode with Andrea or if we met him 

4 there. But we met him for lunch and then we had lunch 

5 together. 

6 Q. Got it. 

7 Okay. You stated earlier that you did not 

8 contact Johnson Matthey to confirm any involvement they 

9 might have with J.M. Chemical Products, correct? 

10 A. Correct. We did not contact Johnson Matthey. I 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

did not. And that was because Andrea had said, you know, 

Henry Johnson is the representative of Johnson Matthey and, 

you know, you can't contact them, they want this to be 

super confidential, you guys aren't to that will make 

them nervous if you guys contact them or, you know, mess 

things up. 

Q. Given the circumstances and the amount of money 

involved, would you agree with me that it would have 

prudent to confirm one way or another that Johnson Matthey 

was not affiliated with J.M. Chemical Products? 

A. Say that one more time, Francisco. 

Q. Given the circumstances and the amount of money 

involved, would you agree with me that it would have been 

prudent to confirm in one way another that Johnson Matthey 

was, in fact, affiliated with J.M. Chemical Products? 
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Q. What's marked as Exhibit 12, I believe. 

A. Yeah, I can pull up the term sheet here. I don't 

recall the term sheet. Andrea drafted it, I believe. But 

go ahead, Francisco. What's your question? 

Q. Simply, did you -- did you make any changes to 

the term sheet before it was signed? 

A. I think there was a little bit of back and forth. 

I don't recall particularly on what points. I think there 

was some. 

Q. Okay. So there was at least some back and forth 

11 as to the term sheet before it was signed, correct? 

12 A. I think that's correct, Francisco. You guys will 

13 have to check the documents on this. 

14 Q. Did you request at any point that the term sheet 

15 include some language that Johnson Matthey was affiliated 

16 with J.M. Chemical Products? 

17 A. I think Andrea had said that Johnson Matthey 

18 didn't want its name on anything and he had been 

19 representing that J.M. Chemical Products, Inc., was an 

20 affiliate of Johnson Matthey. 

21 Q. Right. You mentioned that, you know, Rossi had 

22 stated that he didn't want you guys reaching out because it 

23 was supposed to be confidential. But in an agreement that 

24 can be confidential, would that not be a way that you could 

25 confirm or back up the statement that Johnson Matthey was, 
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1 STATE OF NORTH CAROLINA 

2 COUNTY OF W A K E 

3 CERTIFICATE 

4 I, Margaret M. Kruse, Registered Merit Reporter, 

Page 280 

5 Certified Realtime Reporter and a Notary Public in and for the 

6 State of North Carolina duly commissioned and authorized to 

7 administer oaths and to take and certify depositions, do 

8 hereby certify that on January 19, 2017, JOHN T. VAUGH, being 

9 by me personally duly sworn to tell the truth, thereupon 

10 testified as above set forth as found in the preceding pages, 

11 this examination being reported by me verbatim and then 

12 reduced to typewritten form under my direct supervision; that 

13 the foregoing is a true and correct transcript of said 

14 proceedings; that I am neither kin nor counsel to any of the 

15 parties to this action; that I am not interested in the 

16 outcome of this case; that I am not in the employ of any of 

17 the parties to this action. 

18 IN WITNESS WHEREOF, I have hereto set my hand, this 

19 

20 

21 

22 

23 

the 23rd day of January, 2017. 

Margaret M. Kruse, RMR, CRR 

24 Notary Public #201632100246 

25 
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Page 254
·1· ·programs and what the options are for the programs.

·2· · · · Q.· · When was the FP&L device last calibrated?

·3· · · · A.· · I have no idea.

·4· · · · Q.· · Do you know if it's been three years?

·5· · · · A.· · No idea.

·6· · · · Q.· · Four years?

·7· · · · A.· · I have, still have no idea.

·8· · · · Q.· · Okay.· So you, you have absolutely no

·9· ·information with respect to whether their data is

10· ·accurate or not?

11· · · · A.· · What I know is that they provided it under

12· ·subpoena.· They may or may not be accurate.

13· · · · Q.· · Okay.· So you don't have any reason to

14· ·believe that we should rely on those results as opposed

15· ·to the results of Mr. Penon or Mr. Fabiani; is that

16· ·correct?

17· · · · A.· · I disagree with that.· I, I would say that we

18· ·have to at least look at this and understand why, why

19· ·would it be this way.· And so my view is that if, if a

20· ·company like Florida Power and Light provides data under

21· ·subpoena, there would be an expectation that they would

22· ·provide, would provide proper and accurate data, and

23· ·it's a reasonable way to check the facility.· We did

24· ·this, I did this kind of anticipating that Florida Power

25· ·and Light would always be higher than the measurements

Page 255
·1· ·that were made here.

·2· · · · Q.· · Okay.· And, and the vast majority of the time

·3· ·here they are?

·4· · · · A.· · Yes.

·5· · · · Q.· · With very few exceptions, in fact.· And one

·6· ·exception is between November and December 2015?

·7· · · · A.· · Yes.

·8· · · · Q.· · And during that period it, it appears that

·9· ·the power usage drops by the FP&L measurements, right?

10· · · · A.· · The FP&L measurement drops, yes, below the

11· ·measurements provided by Mr. Penon and Mr. Fabiani.

12· · · · Q.· · Do you know why that would be?

13· · · · A.· · I have no idea.

14· · · · Q.· · Do you know if it's accurate?· Do you know

15· ·if, perhaps, there is a problem with the device, the

16· ·measuring device?

17· · · · A.· · I have no information other than the data

18· ·that was provided in the subpoena by Florida Power and

19· ·Light.

20· · · · Q.· · Okay.· So you have no reason to believe that

21· ·that information is more accurate than the measurements

22· ·taken by Penon and/or Fabiani, correct?

23· · · · A.· · No, other than the fact that it's a Florida

24· ·utility, and they are regulated.· I would think that --

25· · · · Q.· · Do regulated Florida utilities ever have

Page 256
·1· ·device malfunctions?

·2· · · · A.· · Oh, absolutely.· Absolutely.· In fact, I

·3· ·believe in this facility they actually replaced a smart

·4· ·meter at some point earlier in the year.

·5· · · · Q.· · Why do you believe that?

·6· · · · A.· · Because the registration number of the meter

·7· ·in the subpoenaed data changed.

·8· · · · Q.· · When was that?

·9· · · · A.· · I don't recall.· It was earlier in the year.

10· ·I would say sometime maybe in the May or June time

11· ·frame.

12· · · · Q.· · Okay.· Do you know if it was hooked up

13· ·correctly when it was replaced?

14· · · · A.· · I do, I do not.

15· · · · Q.· · Okay.· So what you've got here is just a

16· ·comparison side by side of the two number sets.· Is

17· ·there anything scientific about that other than looking

18· ·at it?

19· · · · A.· · It's, it's very alarming to see a drop.  I

20· ·mean in general when you see this, you see a very, very

21· ·consistent amount of power being absorbed by the reactor

22· ·system.· And when the reactor system has a major drop

23· ·like here in the, let's say between July and August you

24· ·see a drop off, which I think corresponds to the data

25· ·that says, hey, we had some, some reactors go offline,

Page 257
·1· ·you see that drop.· That makes sense.· And then sometime

·2· ·in October they brought all of the units back online and

·3· ·the power goes up.

·4· · · · · · · So all of the trends seem to be consistent

·5· ·except for this period of time when, in about from

·6· ·middle of November to the beginning of December where

·7· ·you have a power level absorbed into the building lower

·8· ·than the measured.· So that would give -- to me, there

·9· ·are three potential explanations.· Number one, Florida

10· ·Power and Light could be wrong.· Number two, the

11· ·measurements made by Fabiani and Penon could be wrong.

12· ·And number four or -- I'm sorry, number three, the data

13· ·could have been manipulated.· On either part, on either

14· ·party.

15· · · · Q.· · Do you have any evidence that the data has

16· ·been manipulated --

17· · · · A.· · No, I don't.

18· · · · Q.· · -- by either one?

19· · · · A.· · Not by Florida Power and Light or by Fabiani

20· ·or Penon.

21· · · · Q.· · Okay.· So you have no evidence of

22· ·manipulation.· So what are you opining to specifically

23· ·here?

24· · · · A.· · Specifically, in this period it was, it was

25· ·determined by Mr. Penon that the measurements, the
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Page 270
·1· ·this graph and any opinion with relation to any time
·2· ·that it dipped down below to be invalid?
·3· · · · A.· · For this specific graph, yes.
·4· · · · Q.· · Okay.
·5· · · · A.· · But there's more data.
·6· · · · Q.· · What's the more data?
·7· · · · A.· · If we look at --
·8· · · · Q.· · Hold on.· Okay.· More, more within this
·9· ·report or --
10· · · · A.· · Yeah.
11· · · · Q.· · -- more --
12· · · · A.· · More in the analysis.· I'm sorry.
13· · · · Q.· · Okay.· We'll go through the analysis.
14· · · · A.· · Okay.
15· · · · Q.· · Okay.· Now you said, and I want you to look
16· ·at that again, you said that the readings were taken at
17· ·midnight every night?
18· · · · A.· · I believe, yes.
19· · · · Q.· · Sir, I'm looking at the readings, and it says
20· ·12:00.
21· · · · A.· · Uh-huh.· Yes.
22· · · · Q.· · Okay.· You take that as midnight?
23· · · · A.· · Yes.
24· · · · Q.· · Sure it's not noon?
25· · · · A.· · No.· In fact, we looked at that.· We looked

Page 271
·1· ·at the data both ways, assuming it was noon and assuming

·2· ·it was midnight.· I asked the question, and I was told

·3· ·that it was noon.· So I just -- I'm sorry.· I was told

·4· ·that it was midnight, and so I --

·5· · · · Q.· · Who told you that?

·6· · · · A.· · Counsel.· Based on --

·7· · · · Q.· · Counsel did?

·8· · · · A.· · Yes.

·9· · · · Q.· · Okay.· Other than counsel, do you have any

10· ·independent source?

11· · · · A.· · No.

12· · · · Q.· · Do you know where counsel got that

13· ·information?

14· · · · A.· · I do not.

15· · · · Q.· · So you were relying on counsel for that

16· ·opinion?

17· · · · A.· · Yeah, they were the ones that got the

18· ·subpoena --

19· · · · Q.· · Okay.

20· · · · A.· · -- and provided the data.

21· · · · Q.· · Does this data change or the correlations

22· ·change at all if the measurement were taken at noon as

23· ·opposed to midnight?

24· · · · A.· · No.· That's why we did the analysis with the

25· ·rolling 2-day average versus, versus just the single

Page 272
·1· ·data point averages, because, or the single data points,

·2· ·because we wanted to make sure that if there was an

·3· ·offset, that we weren't artificially penalizing one set

·4· ·of data versus the other.

·5· · · · Q.· · Okay.· And, in fact, when you did that,

·6· ·that's what's reflected in Exhibit B, correct?

·7· · · · A.· · Take a look.· Yeah.· This is a 3-day rolling

·8· ·average.· Actually, it has both data.· It's kind of

·9· ·difficult to see with the, the line underneath.· The,

10· ·the FPL minus Penon data is the blue line.· It's just

11· ·the raw values.· And then there is a, I would call that

12· ·almost a gray line.· Man, these colors are horrible, but

13· ·the greenish line is the FP&L data minus a Penon 3-day

14· ·rolling average.

15· · · · · · · So we took the, the FPL data because, or I

16· ·took the FPL data because I was concerned about whether

17· ·it was noon or midnight.· And we did a rolling average

18· ·to, over the 3-day period to end up with that value, and

19· ·then plotted it.

20· · · · Q.· · All right.

21· · · · A.· · Plotted it, so we took the 3-day average of

22· ·the FPL minus the Penon data, because the Penon data

23· ·was --

24· · · · Q.· · So this --

25· · · · A.· · -- very smooth.

Page 273
·1· · · · Q.· · This is the difference between the two,

·2· ·correct?

·3· · · · A.· · Yes.· Yeah.· That's, that's why it's on a
·4· ·different scale.· And we show a zero value.· So, so the
·5· ·axes are completely different.· Do you, do you see that?
·6· · · · Q.· · Uh-huh.

·7· · · · A.· · So the zero value, this would be the
·8· ·difference between the two.· So any days that you had a
·9· ·value below zero would obviously be an area that we
10· ·would have to look at and understand is the FP&L data
11· ·bad or is potentially the Penon data bad.
12· · · · Q.· · And so, I'm sorry.· Any areas where what?

13· · · · A.· · Where the value went below zero.
14· · · · Q.· · Okay.· And, in fact, there are fewer times

15· ·where that occurs I believe --

16· · · · A.· · Actually there are more.
17· · · · Q.· · There are more?

18· · · · A.· · There are 17 days in this, and I believe in
19· ·the other one there are 14 days.
20· · · · Q.· · Well, if it's a 3-day average, that shouldn't

21· ·be, right?

22· · · · A.· · No.· The data from Florida Power and Light,
23· ·it had big, big spikes.· So what we were doing is we
24· ·were taking the difference between the smooth Florida
25· ·Power and Light data and the Penon-provided data,
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·1· ·Products, Inc., Henry Johnson, and James Bass.· I only
·2· ·have a couple of questions for you.· To start, did you
·3· ·ever meet Mr. Henry Johnson?
·4· · · · A.· · I have not.
·5· · · · Q.· · You have not.· Great.· Have you ever spoken
·6· ·with him on the phone or via e-mail?
·7· · · · A.· · I have not.
·8· · · · Q.· · Okay.· Have you ever met Mr. James Bass?
·9· · · · A.· · I have not.
10· · · · Q.· · You have not.· Have you ever spoken with him
11· ·via telephone or e-mail?
12· · · · A.· · I have not.
13· · · · · · · MR. LEÓN:· Okay.· That's all the questions I
14· · · ·have.· Go ahead, Rudy.
15· · · · · · · THE WITNESS:· That was easy.· I like that.
16· · · · · · · MR. NUÑEZ:· All right.
17· · · · · · · · · · · · · EXAMINATION
18· ·BY MR. NUÑEZ:
19· · · · Q.· · Good afternoon, Mr. Murray.· My name is Rudy
20· ·Nuñez.· We also met the other day at Dr. Rossi's
21· ·deposition.· Can you hear me clearly through the
22· ·speakerphone?
23· · · · A.· · Yes.
24· · · · Q.· · All right.· You let me know if you have any
25· ·problems or trouble hearing.· Okay?

Page 351
·1· · · · A.· · Okay.

·2· · · · Q.· · All right.· As you testified, you know,

·3· ·several times today, you brought up Mr. Fabiani.  I

·4· ·represent Fulvio Fabiani and his company, an LLC by the

·5· ·name of United States Quantum Leap.· I certainly don't

·6· ·have the time to go back through all that you've done

·7· ·that I would want to, but I did want to, you know, touch

·8· ·on a few points to kind of maybe clear up some questions

·9· ·I had.

10· · · · · · · Let me ask you.· When, when you first came on

11· ·board with Industrial Heat with regards to Dr. Rossi's

12· ·technology, E-Cat, and the plant, what were you told at

13· ·the start about Mr. Fabiani?

14· · · · A.· · I was told that Fulvio Fabiani was a close

15· ·family friend of Mr. Rossi's wife.· I, I believe her

16· ·name is Maddalena, and that she was, you know, a close,

17· ·almost like a mentor of his, and that Fulvio had worked

18· ·with, with Mr. Rossi in Italy and on other activities.

19· ·I also learned that he was a, an avid pinball machine

20· ·both repairman and developer.

21· · · · Q.· · Anything else?

22· · · · A.· · Other than he had developed some hardware

23· ·devices for the, the reactor system.· And I don't, I

24· ·don't remember the exact nature of that.· And that he

25· ·had spent a lot of time in, in Raleigh.

Page 352
·1· · · · Q.· · What were you told about his work

·2· ·performance, if anything?

·3· · · · A.· · That he, you know, he showed up, but you

·4· ·know, he was just kind of a participant in the data

·5· ·collection and, at the plant.· He was kind of like

·6· ·Dr. -- or Mr. Rossi's kind of assistant, if you will, or

·7· ·technical assistant, kind of helping him out in the

·8· ·facility.

·9· · · · Q.· · Did anyone make any comments to you or talk

10· ·to you about any concerns they had with him?

11· · · · A.· · I think there was, there was a, a modest

12· ·level of concern with how close he was with Mr. Rossi

13· ·relative to just, you know, the close relationship and

14· ·whether or not he would be fully -- fully disclose

15· ·everything to us, but I think the only thing that he

16· ·hasn't disclosed as far as I'm aware is the actual final

17· ·report and, and I think maybe he has produced some data.

18· ·I haven't looked at it though.· So it was only a

19· ·question of if he would release all of the data.

20· · · · Q.· · So to your understanding, the only thing he

21· ·didn't do was turn over that final report?

22· · · · A.· · I believe that's, that's correct, yes.

23· · · · Q.· · And I think the raw data too.· I don't want

24· ·to, you know, I'm not trying to trip you up or anything.

25· · · · A.· · Right, no, no, no.· Yeah, I think the raw

Page 353
·1· ·data, he indicated that there was raw data stored on a
·2· ·server in Russia that was encrypted and he had to, he
·3· ·put it there for safekeeping, and I believe that that
·4· ·data has been released only maybe in the last few days.
·5· ·I, I have not looked at it.· I haven't seen it.  I
·6· ·haven't inspected it, but I believe that it has been
·7· ·released in the last few days.· But I have not seen a
·8· ·final report, and I don't know anything about, you know,
·9· ·if a final report was actually produced.
10· · · · Q.· · All right.· Now, getting back to, I was

11· ·asking you about conversations and concerns.· And again

12· ·I don't want to put words in your mouth, but correct me

13· ·if I'm wrong that it seemed like you had heard that

14· ·there may be concerns about what he was, how honest he

15· ·was being with Industrial Heat.· Is that a fair way to

16· ·phrase it?

17· · · · A.· · I would say that the concern was about his
18· ·allegiance and his close relationship with Mr. Rossi
19· ·rather than -- that's how I would characterize it.
20· · · · Q.· · Okay.· And do you think, was that something

21· ·that was knew over time or would they knew that from the

22· ·beginning?

23· · · · A.· · I --
24· · · · Q.· · I should say -- let me strike that.

25· · · · · · · Was that a new concern or a concern that they
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·1· · · · · · · THE WITNESS:· Chris, you weren't there, were

·2· · · ·you?

·3· · · · A.· · No.· I think it was --

·4· · · · · · · MR. LOMAX:· I guess I, I can't answer, but.

·5· · · · A.· · Yeah, I'm sorry.· I'm sorry.· Yeah, I

·6· ·believe, to the best of my recollection it was just the

·7· ·three of us.

·8· · · · Q.· · Were, were any, was anything offered to

·9· ·Mr. Fabiani for him to turn over the remaining report

10· ·and data that he ended up claiming was due?

11· · · · A.· · Well, Mr. Fabiani actually offered up, he

12· ·said, look, I'm writing this final report and I have all

13· ·this data.· And I don't mean the specific details, but

14· ·he said we sampled data for specific things, I don't

15· ·know if it was every 10 seconds or 5 seconds, throughout

16· ·the entire test period using his system.

17· · · · · · · And he said he was completing a final report

18· ·for Industrial Heat.· And we said, great.· And I believe

19· ·that there was even a discussion of potentially trying

20· ·to have him help with other aspects, but I don't recall

21· ·the, the details of that.· My, really I was interested

22· ·in the data and interested in the final report to find

23· ·out what was going on, because I had hadn't seen any

24· ·details of how all this stuff was collected and pulled

25· ·together.

Page 363
·1· · · · Q.· · Was there any offer made to Mr. Fabiani for

·2· ·an extension of continuing to do work for Industrial
·3· ·Heat?
·4· · · · A.· · I think --
·5· · · · · · · MR. LOMAX:· Objection.
·6· · · · A.· · Okay.· I, I think there was, but I can't
·7· ·recall specifically.
·8· · · · · · · MR. ANNESSER:· One and a half minutes, Rudy.
·9· · · · Q.· · And what were you told about the purpose of
10· ·that meeting with Mr. Fabiani?

11· · · · · · · MR. LOMAX:· Objection to the extent it's
12· · · ·about communications with counsel.· Otherwise you
13· · · ·can answer.
14· · · · A.· · Okay.· I was --
15· · · · Q.· · What was that?
16· · · · A.· · I'm sorry.
17· · · · · · · MR. LOMAX:· Could you hear me Rudy?
18· · · · · · · MR. NUÑEZ:· Yeah.
19· · · · Q.· · I was going to say I don't want to hear what
20· ·the attorneys told you.· I want to hear what Mr. Vaughn

21· ·or Mr. Darden told you or Mr. Dameron, whoever else was
22· ·there.
23· · · · A.· · Yeah, well, it was just JT and I.· What was
24· ·your question?· The purpose of the meeting?
25· · · · Q.· · Well, yeah.· Let me clear that up.· You know,
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·1· ·what were you told either before or, you know, at the

·2· ·meeting by the Industrial Heat people of the purpose of

·3· ·that meeting with Mr. Fabiani?

·4· · · · A.· · This is my recollection going back to that

·5· ·time, but my recollection was that Fulvio had this data.

·6· ·We had requested data.· And so we were going to meet

·7· ·with him to find out how we get a copy of the data and

·8· ·then pay him the final payment that was offer -- you

·9· ·know, that was due him.· And so we actually went down

10· ·there with the intention of, of doing that.

11· · · · · · · And so, and I, I don't recall if on the first

12· ·day he didn't have the data and then he went and he got

13· ·the data, some of the data, the spreadsheets on the next

14· ·day.· And then he said he would deliver the final report

15· ·and some of the other, the, the final report and the raw

16· ·data, you know, within the next few days.· And we said,

17· ·great, and then we'll just pay you for the final, you

18· ·know, payment due.

19· · · · Q.· · And who set up that meeting?· Who, who

20· ·scheduled it or, do you know?

21· · · · A.· · I suspect JT Vaughn, but I, I don't, I don't

22· ·recall.

23· · · · Q.· · And I think your testimony was at that

24· ·meeting that Mr. Fabiani came with spreadsheets and

25· ·documents to turn over?

Page 365
·1· · · · A.· · Well, the, the next day.· He came back with
·2· ·just spreadsheets.· Sorry.
·3· · · · · · · MR. LOMAX:· Rudy, do you have one more
·4· · · ·question?· The time is up, but I, you know --
·5· · · · · · · MR. NUÑEZ:· Well, here's the thing, guys.  I
·6· · · ·mean I'm not there, but I marked my watch when the
·7· · · ·court reporter said 31 minutes.· I think John had
·8· · · ·one question.· Francisco made two questions.  I
·9· · · ·still have, I mean by my calculation, I've got like
10· · · ·7 minutes left.· You know, time does not work
11· · · ·differently down here, and I marked it when the
12· · · ·court reporter said 31 minutes.· So I'm not sure how
13· · · ·I've lost these 8 minutes because John did not take
14· · · ·up 8 minutes asking questions.
15· · · · · · · MR. LOMAX:· Well, the court reporter --
16· · · · · · · MR. NUÑEZ:· We can go back to the video or we
17· · · ·can go back to something.· I got a couple more
18· · · ·questions left.· I don't think I have 10 minutes,
19· · · ·but I marked my watch when the court reporter said
20· · · ·31 minutes.
21· · · · · · · MR. LOMAX:· Well, you know, Rudy, this is
22· · · ·Chris.· I would, I would be willing to extend 5, 5
23· · · ·more minutes.· The court reporter is telling us that
24· · · ·the time is up.
25· · · · · · · THE WITNESS:· So let's go.· If you have a
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Page 366
·1· · · ·couple more questions, go ahead, Rudy, quickly.

·2· · · · · · · MR. NUÑEZ:· Yeah.· I don't have that much, so

·3· · · ·I appreciate it, Mr. Murray.

·4· ·BY MR. NUÑEZ:

·5· · · · Q.· · And I'll move on from the meeting at Jones

·6· ·Day.· Let's go to the -- and I think it's in your expert

·7· ·report.· You've been asked a lot about it.· I'm not

·8· ·trying to retread all this stuff, but I do want to

·9· ·confirm a couple things just to clear up with my

10· ·questions.

11· · · · · · · There were -- and correct me if I'm wrong.

12· ·Mr. Fabiani provided what I would call, and you correct

13· ·me, electric power consumption numbers; is that correct?

14· · · · A.· · He provided us with, I think it was a

15· ·spreadsheet for each month or maybe it was one

16· ·spreadsheet that had numerous tabs.· I don't recall

17· ·which.· And it had the time stamp for twice a day,

18· ·cumulative energy in those 12-hour periods.· And he

19· ·provided us with a, a log that kind of showed dates and

20· ·events when things were turned on and the power went off

21· ·and this and that and different events, so what I would

22· ·describe as a log of events.

23· · · · · · · And I think those were the two major items

24· ·that he had provided to us on the second day, and then

25· ·he was going to wait and provide us with the final
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·1· ·report and the other data a few days later.· He also

·2· ·said that he had taken data from the flow meter from

·3· ·time to time, and he had logged it into a spreadsheet on

·4· ·the desktop of his computer, but his computer was locked

·5· ·up and he couldn't get to it, and he was going to

·6· ·provide that data to us as well, but he didn't produce

·7· ·that data either.

·8· · · · Q.· · Okay.· And now my question relates -- I think

·9· ·you made an analysis that his power consumption numbers

10· ·for the plant don't match the readings from Florida

11· ·Power and Light; is that correct?

12· · · · A.· · No, which just incidentally we would not

13· ·anticipate that they match.· We would anticipate that

14· ·the building would absorb more power than just the

15· ·reactor because there was other, there were other

16· ·electrical devices in the building.· The primary concern

17· ·is where the value goes negative, where the building is

18· ·actually absorbing less, less energy per day than the,

19· ·than reported by Mr. Fabiani and Mr. Penon.

20· · · · Q.· · Okay.· And how many times did that happen?

21· · · · A.· · How many times?· There was a 14-day period.

22· ·I think cumulative number of days where it was below

23· ·zero was 14 days, and that's just pure absolute

24· ·negative.· And, you know, and that's just assuming that

25· ·nothing else in the building absorbed power.

Page 368
·1· · · · Q.· · Okay.· So that was 14 out of, I think it was

·2· ·350 or almost a year, correct?

·3· · · · A.· · I believe the number in the final report was
·4· ·total of 357 days, and then Mr. Penon deducted 5 or 6
·5· ·days.· I don't remember the exact number.· And so there
·6· ·was a cumulative number of maybe 352 days of, of
·7· ·operational days.
·8· · · · Q.· · And for lack of a better word, I think there

·9· ·were discrepancies between Fabiani's numbers versus the

10· ·FP&L's numbers.· Do you have any reason to believe that

11· ·that is a result of Mr. Fabiani manipulating the data

12· ·that he was putting into his spreadsheets?

13· · · · A.· · At this point, I have no evidence of that
14· ·whatsoever.
15· · · · Q.· · And do you anticipate any kind of work in the

16· ·future between now and trial where you would come to a

17· ·different conclusion?

18· · · · A.· · I can't say at this point because I think

19· ·that there's a lot of data that's just becoming
20· ·available.· For example, I think the raw data from
21· ·Mr. Fabiani just became available, and I have not looked
22· ·at that at all.
23· · · · Q.· · Okay.· Let me ask you, and this will --

24· · · · · · · MR. LOMAX:· And Rudy --

25· · · · Q.· · I'm close to the end here.

Page 369
·1· · · · · · · MR. LOMAX:· This is Chris and --

·2· · · · Q.· · Do you have any evidence --
·3· · · · · · · MR. LOMAX:· -- time is up.
·4· · · · Q.· · -- in your investigation and your work for
·5· ·Industrial Heat that Mr. Fabiani manipulated improperly
·6· ·any data?
·7· · · · A.· · At this point, no, I do not.
·8· · · · · · · MR. LOMAX:· And, Rudy, this is Chris.· That's
·9· · · ·the time.
10· · · · · · · MR. NUÑEZ:· All right.· And, yep, that's

11· · · ·going to match up with my time.· And I will say
12· · · ·thank you, Mr. Murray.· Thank you, everyone.· Have a
13· · · ·good weekend.
14· · · · · · · THE WITNESS:· Okay.· No problem.· Thank you,
15· · · ·guys.
16· · · · · · · THE VIDEOGRAPHER:· This concludes the
17· · · ·videotaped deposition of Joseph Murray.· We are off
18· · · ·the record at 5:20 p.m.
19· · · (Stenotype record continued off the video record.)
20· · · · · · · MR. ANNESSER:· Just as a formality, sir, you

21· · · ·have the right to read or waive, which means you can
22· · · ·read the deposition before it's finalized, or you
23· · · ·can waive that right.
24· · · · · · · THE WITNESS:· I would like to read it.
25· · · · · · · MR. ANNESSER:· Okay.
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Page 370

·1· · · · · MR. LOMAX:· And Defendants are going to
·2· ·designate Mr. Murray's testimony at this time as
·3· ·highly confidential due to a lot of the information
·4· ·that was provided here today.
·5· · · · · (DEPOSITION CONCLUDED AT 5:20 P.M.)
·6· · · · · · · · ·(SIGNATURE RESERVED)
·7
·8
·9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 371
·1· ·STATE OF NORTH CAROLINA

· · ·COUNTY OF WAKE:

·2

·3· · · · · · · · · ·REPORTER'S CERTIFICATE

·4· · · · · · · I, LAUREN McINTEE, RPR, a Notary Public in

·5· ·and for the State of North Carolina, do hereby certify

·6· ·that there came before me on Friday, the 17th day of

·7· ·February, 2017, the person hereinbefore named, who was

·8· ·by me duly sworn to testify to the truth and nothing but

·9· ·the truth of his knowledge concerning the matters in

10· ·controversy in this cause; that the witness was

11· ·thereupon examined under oath, the examination reduced

12· ·to typewriting under my direction, and the deposition is

13· ·a true record of the testimony given by the witness.

14· · · · · · · I further certify that I am neither attorney

15· ·or counsel for, nor related to or employed by, any

16· ·attorney or counsel employed by the parties hereto or

17· ·financially interested in the action.

18· · · · · · · IN WITNESS WHEREOF, I have hereto set my

19· ·hand, this the 20th day of February, 2017.

20

21

22· · · · · · · · · _____________________________________

· · · · · · · · · · LAUREN McINTEE, RPR, Notary Public

23· · · · · · · · · Notary Number:· 201616600044

24

25

Page 372
·1· · · · · · · · · · WITNESS'S CERTIFICATE

·2

·3· · · · · · ·I, JOSEPH ALAN MURRAY, do hereby certify

·4· ·that I have read and understand the foregoing

·5· ·transcript and believe it to be a true, accurate, and

·6· ·complete transcript of my testimony, subject to

·7· ·the attached list of changes, if any.

·8

· · · · · · · · · · · · · · · ·________________________

·9· · · · · · · · · · · · · · · ·JOSEPH ALAN MURRAY

10

11· · · · · ·This deposition was signed in my presence by

12· ·_____________________, on the _____ day of

13· ·_____________________, 2017.

14

15

· · · · · · · · · · · · · · · · _________________________

16· · · · · · · · · · · · · · · Notary Public

17

18· ·My commission expires:

19

20

21

22

23

24

25

Page 373
·1· ·CaseWorks, Inc.

· · ·811 Ninth Street, Suite 260· · · · · · · · ·(Page 1 of 2)

·2· ·Durham, North Carolina 27705

·3· · · · · · · · · ·E R R A T A· ·S H E E T

·4· ·Re: Andrea Rossi, et al. vs. Thomas Darden, et al.

·5· ·Deposition of: JOSEPH ALAN MURRAY

·6· · · · · · · Please read this transcript with care, and if

· · ·you find any corrections or changes you wish made, list

·7· ·them by page and line number below.· ·DO NOT WRITE IN

· · ·THE TRANSCRIPT ITSELF.· Return the

·8· ·Certificate and Errata Sheet to this office after

· · ·it is signed.· We would appreciate your prompt

·9· ·attention to this matter.

· · · · · · · ·To assist you in making any such corrections,

10· ·please use the form below.· If supplemental or

· · ·additional pages are necessary, please furnish same and

11· ·attach them to the errata sheet.

12· ·Page _____ Line _____ should

13· ·read:__________________________________________

14· ·Page _____ Line _____ should

15· ·read:__________________________________________

16· ·Page _____ Line _____ should

17· ·read:__________________________________________

18· ·Page _____ Line _____ should

19· ·read: _________________________________________

20· ·Page _____ Line _____ should

21· ·read:__________________________________________

22· ·Page _____ Line _____ should

23· ·read:__________________________________________

24· ·Page _____ Line _____ should

25· ·read:__________________________________________
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3 

4 

5 

6 

7 

8 

9 

10 

11 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

CASE NO. 1:16-cv-21199-CMA/O'SULLIVAN 

ANDREA ROSSI, ET AL., 

Plaintiffs, 

vs. 

THOMAS DARDEN, ET AL., 

Defendants. __________________________________! 
Casa de Campo 

Resort & Villas 

La Romana, D.R. 

Page 1 

12 

13 

14 

Wednesday, February 22, 2017 

9:06 a.m. - 7:42 p.m. 

15 

16 

17 

18 

19 

20 

VIDEOTAPED DEPOSITION OF FABIO PENON 

21 Taken on behalf of the Plaintiffs before 

22 Diana Santos, Shorthand Reporter and Notary Public 

23 in and for the State of Florida at Large, pursuant 

24 to Notice of Taking Deposition filed in the above 

25 cause. 

Veritext Legal Solutions 
800-726· 7007 305-376-8800 
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Page 138 Page 140 

I (Thereupon, a recess was taken from 4:44 
2 p.m. - 4:53 p.m., after which the following 

3 proceedings were had:) 
4 THE VIDEOGRAPHER: We are now back on the 

5 record. The time is 4:53. 

6 BY MR. ANNESSER: 

7 Q Sir, have you ever heard of a company 
8 called JM Products? 

9 THE INTERPRETER: GM products? 

I 0 MR. ANNESSER: 1M Products. 

II THE WITNESS: Yes, I heard about it. 

12 BY MR. ANNESSER: 

13 Q Do you know Mr. Henry Johnson? 
14 A No. 

15 Q Have you ever spoken with him? 
16 A Never. 
17 Q What do you know of JM products? 
18 A Nothing practicaUy. 

19 Q Have you had any communication with 
20 Mr. Johnson whatsoever? 

21 A No. 
22 Q Do you or have you met a gentleman by the 
23 name of James or Jim Bass? 

24 THE INTERPRETER: B-A-S-S. 

25 MR. ANNESSER: Yes. 

I THE WITNESS: I don't understand the kin 
2 of question. 
3 BY MR. ANNESSER: 
4 Q Did the -- did the operation where the 
5 steam was used have any effect on your ability to 
6 measure the COP of theE-Cat plant? 
7 A No, no effect whatsoever. 
8 MR. PACE: Objection. I couldn't get in 
9 there, but objection. 

I 0 THE WITNESS: No, no effect whatsoever. 
II BY MR. ANNESSER: 
12 Q Did you ever go --I'm sorry. 
13 Did you ever see anyone go between the JM 
14 side and the side where the E-Cat plant was? 
15 MR. PACE: Objection. And you can 
16 completely clear it up by telling him what the 
17 JM side was, because I don't know if he said he 
18 actually knows it. 
19 BY MR. ANNESSER: 
20 Q The JM side is the side on the other side 
21 of the wall in theE-Cat plant. Did you ever see 
22 anyone go between the two sides? 
23 A Not to the best of my knowledge. 
24 Q Do you know Mr. Fulvio Fabiani? 
25 A Yes, I do. 

Page 139 Page 141 

I THE WITNESS: Which company? 
2 BY MR. ANNESSER: 
3 Q I believe he was with JM Products. 
4 A No. 
5 Q Did you ever request from Mr. Bass, or 
6 Mr. Johnson, or anyone at JM products to take any 
7 measurements of the amount of steam received from 
8 the E-Cat plant? 
9 A No. 

I 0 Q Did anything in your test protocol require 
I I measurements be taken on the JM Product side of the 
12 warehouse? 
13 A No. 
14 Q Did the operation of the JM plant have any 
15 effect whatsoever on your evaluations and 
16 calculation of the COP for theE-Cat? 
17 MR. PACE: Objection. 
18 THE WITNESS: Can we formulate the 
19 question? 
20 BY MR. ANNESSER: 
21 Q Did the operation on the JM side of the 
22 warehouse have any effect whatsoever on his 
23 calculation of the COP --I'm sorry. On your 
24 calculation of the COP? 
25 MR. PACE: Objection. 

I Q Did he take any of the measurements that 
2 you relied upon in creating your report? 
3 A To the calculation of COP? 
4 Q Yes. 
5 A So the question is? 
6 Q Did he provide any of the measurements to 
7 you? 
8 A No. 
9 MR. ANNESSER: Sir, that is all the 

I 0 questions that I have for you. I thank you 
I I very much for your time. Mr. Pace, who 
1 2 represents the defendants, may have some 
13 questions for you. 
14 MR. LUKACS: Mr. Videographer, may I have 
I5 a time, please? 
16 THE VIDEOGRAPHER: Five hours and 29 
17 minutes. Could you please put your microphone 
I8 on? 
19 MR. PACE: Ob, my apologies. 
20 CROSS-EXAMINATION 
2I BY MR. PACE:· 

1

22 Q Let me start by asking what title do you 
23 prefer? Do you prefer Dr. Penon; do you prefer 

1

24 Engineer Penon; do you prefer Mr. Penon? 
25 A Dr. Penon. 

36 (Pages 138- 141) 
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Page206 Page 208 

1 MR. LUKACS: 9:00 o'clock this morning and 1 ERRATA SHEET 

2 it is now 20 minutes until8:00. 2 RE: ANDREA ROSSI, ET AL. VS. THOMAS DARDEN, ET AL. 

MR. PACE: And it is now 20 minutes until 
DEPO OF: FABIO PENON 

3 3 lAKEN: February 22,2017 
4 8:00a.m. JOB# 2547735 

5 MR. LUKACS: 8:00p.m. 4 DO NOT WRITE ON TRANSCRIPT, ENTER ANY CHANGES HERE 

6 MR. PACE: And at this point -- 8:00p.m 5 Page#! Line #f Change l Reason 

7 you are calling it into the deposition. 
6 ____j ____j I 
7 __ l____j I 

8 MR. LUKACS: Most respectfully, I might , __ l __ l I 
9 add. 9 ____j __ l I 

10 THE VIDEOGRAPHER: All right. Going off 10 __ 1 __ 1 I 

( the video record. The time is 7:42p.m. in the 
ll __ l __ l 
12 __ 1 __ 1 I 

12 Dominican Republic. 13 ____j __ l I 
13 MR. LUKACS: Reporter, thank you so much. 14 __ l __ l I 
14 No waive. We'll have an opportunity to read. 15 __ 1 __ 1 I 

15 (Thereupon, the taking of the deposition 
16 __ l____j I 
17 __ l____j I 

16 was concluded at 7:42p.m.) 18 __ 1 __ 1 I 
17 19 __ 1 __ 1 I 
18 20 __ l____j I 

19 
21 StateofFiorida) 

20 
County of ) 

22 
21 Under penalties of perjury, I declare that l have 

22 23 read by deposition transcript, and it is true and 

23 
correct subject to any changes in fonn or 

24 substance entered here. 
24 
25 25 Date FABIO PENON 

Page 207 Page 209 
1 RE: ANDREA ROSSJ,ET AL. VS. THOMASDARDEN,ET AL. 1 CERTIFICATE OF OATH OF INTERPRETER 

DEPO OF: F ABlO PENON 2 
2 TAKEN:February22,2017 3 STATEOFFLOR!DA ) 
3 
4 EXCEPT FOR ANV CORRECTIONS ) SS: 

MADE ON THE ERRATA SHEET BY 4 COUNTY OF MIAMI-DADE) 
5 ME, I CERTIFY THJS lS A TRUE 5 

AND ACCURATE TRANSCRIPT. 6 I, DIANA SANTOS, Notary Public in and for 
6 FURTHER DEPONENT SA YETH NOT. 
7 7 the State of Florida at Large, certif'y that the 

FABJOPENON 8 Interpreter, UGO V. CHIARA TO personally appeared 
8 9 before me on February 22, 2017 and was duly sworn by 

STATE OF FLORIDA ) 10 me. 
9 ) SS: II WITNESS my hand and official seal this 

COUNTY OF MlAMl-DADE) 
10 12 22nd day ofFebruary, 2017. 
ll Sworn and subscribed to before me this l3 
12 day of 2017. 14 

,a;,_.J~ 13 PERSONALLY KNOWN --OR J.D. 15 
14 

Notary Public in and for 
15 the State of Florida at 16 DIANA SANTOS 

Large. Notary Public, State of Florida 
16 17 at Large 

My commission expires: 18 Notary#FF030013 
17 19 My commission expires: 717/l7 18 
19 20 
20 21 
21 22 
22 23 
23 

24 24 
25 25 

53 (Pages 206 - 209) 
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CONFIDENTIAL

1              UNITED STATES DISTRICT COURT

2              SOUTHERN DISTRICT OF FLORIDA

3          CASE NO. 1:16-cv-21199-CMA/O'Sullivan

4

5

ANDREA ROSSI and LEONARDO   )

6 CORPORATION,                )

                            )

7                             )

Plaintiffs,                 )

8                             )

                            )

9 v.                          )

                            )

10 THOMAS DARDEN; JOHN T.      )

VAUGHN; INDUSTRIAL HEAT,    )

11 LLC; IPH INTERNATIONAL,     )

B.V. and CHEROKEE           )

12 INVESTMENT PARTNERS, LLC,   )

                            )

13 Defendants.                 )

14

15

16                 C O N F I D E N T I A L

17

18     Video Deposition of THOMAS BARKER DAMERON, III

19                (Taken by the Plaintiffs)

20                 Raleigh, North Carolina

21               Thursday, December 1, 2016

22

23

24

25 Reported by:     Marisa Munoz-Vourakis -

                 RMR, CRR and Notary Public

Page 1
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CONFIDENTIAL

1      A.     I think he got a check from industrial.

2      Q.     And Mr. Fabiani, was he hired by Industrial

3 Heat?

4      A.     Like I said, I think he probably had a

5 contract with and was paid for by Industrial Heat and

6 worked under the direction of Andrea.

7      Q.     Do you know if Industrial Heat ever sent an

8 invoice to JM Products for the power that JM was

9 reporting that it received?

10      A.     Wait, say that question again?

11      Q.     For the heat.

12      A.     Say that question again?

13      Q.     Do you know whether Industrial Heat ever

14 sent an invoice or requested payment from JM Products

15 for the power that they received or the heat that they

16 received?

17      A.     I don't know.

18      Q.     Have you ever spoken with anyone at JM

19 Products?

20      A.     Not that I recall.

21      Q.     When you were at the plant in February of

22 2015, did you ever meet Mr. James Bass?

23      A.     I think I did not.

24      Q.     Did you ask to?

25      A.     Not that I recall.

Page 211
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CONFIDENTIAL

1 What's the basis for it?

2             MR. PACE:  Can I just say if it's on

3       the basis of conversations with counsel, you

4       should tell him, but if it's not on the

5       basis of conversations with counsel, you

6       should answer the question.

7      A.     Okay.  I think it is based on various

8 discussions at Industrial Heat with mainly J.T., I

9 would have said.

10      Q.     And what is it that you learned about

11 Mr. Johnson from those discussions with J.T.?

12      A.     That he represents Andrea in several

13 things.  He seems to be involved in JM Products.  Those

14 are the main things.

15      Q.     How about Jim Bass or James Bass?  Have you

16 ever met him?

17      A.     Not I'm aware of.

18      Q.     Have you had any phone conversations or

19 exchange any emails with him?

20      A.     No.

21      Q.     What do you know about Jim Bass or who he

22 is?

23      A.     I know very little about him.  I think he's

24 involved with JM Products or whatever that name is, but

25 that's about all.

Page 252
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From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

JT Vaughn <jvaughn@industrialheat.co> 
Thursday, August 07, 2014 12:25 PM 
ar.123@mail.com 
Tom Darden; John Mazzarino 
Fwd: IH - JM Chemicals OFAC rep.DOCX 
attachment-l.pdf; attachment-2.docx 

Andrea: please see attached. I was in the air earlier and so I mjssed your call--my apologies. 

Tom and John arc both traveling and will still need to review this, but I hope it works for JMC. 

Best, 
JT 

JT Vaughn 
Industrial Heat 
jvaughn@industrialheat.co 

THIS ELECTRONIC TRANSMISSION IS DIRECTED TO ITS INTENDED RECIPIENT ONLY AND MAY 
CONTAIN INFORMATION THAT IS PROPRIETARY AND CONFIDENTIAL. If yon are not the intended 
recipient, you are hereby notified that any use, disclosure, distribution or copying of this communication or any 
attachment is strictly prohibited. If you have received thls electroruc transmission in error, please delete it from 
your system without copying it, and notify the sender immediately by reply e-mail or by calling 919.743.5724. 
Thank you. 

I DEPOSITION 
: EXHIBIT 

IJ_LJ1 
I f12?/J7 ~ 

1 

CONFIDENTIAL IH-00011832 



Case 1:16-cv-21199-CMA   Document 243-10   Entered on FLSD Docket 04/05/2017   Page 3 of 4

Term Sheet 
The parties to this Term Sheet are Industrial Heat, LLC ("IH"), tfie evrner eftfie 1 mW E eat steam 
plaHt (tile "I m\l/ Plant"); JellHSSH N!attfiey ("JM· JM Chemicals Inc C"JMC"), the operator of a 

Miami production facility; and Leonardo Corporation ("Leonardo"). 

I. Industrial Heat, LLC directly or through its affiliates owns a I ~ E-Cat steam 
plant Cthe "I MW Plant") built by affiliates of Leonardo in Italy in 2013. 

2. JellHseH MattheyJMC operates a production facility in Miami, FL, which requires low 

temperature steam. 
3. Leonardo has technical knowledge about the operation and maintenance of the I mWMW 

Plant. 
4. IH intends to make available to JM~ the I MW plant for a period of 2 years. 
5. Leonardo will assist in the installation of the I ffiW~ Plant at the Miami JM.JMC 

facility, at no cost to JMJMC or IH. 
6. JM~ will pay rent of$1000 per day to IH or its designee, monthly in arrears, once the I 

MW plant is installed in their facility and operating at a capacity of I ffiWMW. However, 
if the plant provides less than I mWMW of thermal energy, the rental rate will be reduced 
proportionally. If the plant produces more than I HTV.-~. there will be no increase in the 
rental rate. 

7. IH will provide all maintenance on the I mWMW Plant during the 2 year rental period. 
8. Dr. Andrea Rossi of Leonardo Corp will be responsible for the operation of the I MW 

Plant, assisted by Eng. Fulvia Fabiani and any others designated by lH There will be no 
additional cost to JMC or IH for these services. 

9. The Jlersemtel efiH ana Leenarae will net ll&ve assess te tfie pleAt efJM, ana tile 
personnel of JM~ will not have access to the inside of the I MW Plant or to information 
about how the I mwMW Plant operates, which are trade secrets of Leonardo and IH. 

10. If the I mWMW Plant fails to operate, rent will be reduced proportional to the time that the 
I HTWMW Plant fails to operate, unless tfie reasen fer the failure is caused by some other 
party or reason besides IH or Leonardo. If the I ffiWMW Plant fails to operate for reasons 
which are not controlled by IH or Leonardo, rent will not be reduced. By way of example, 
if electrical power is not furnished to the plant, and as a result it fails to operate, rent will be 
owed nonetheless. 

II. If the I mWMW Plant fails to operate for any reason, IMI1:1£ will not be paid any 
consequential damages or costs and IH will have the option to terminate the rental 
agreement and pick up the lmW Plant. 

12. JM1MC. will provide reasonable insurance covering the cost of any damage caused by the I 
mW~ Plant, naming IH and Leonardo as additional insureds. 

13. IH will be allowed to visit the I mwMW Plant at any time, with customers or with IH 
personnel, with .l SaJ'S aetise. 

14. IH will continue to own the 1 MW Plant and TMC 1.\'ill_no_thaY~ . .arty_rLgJUJo .. bllY.OU~lllin 
~J Upon expiration oftl1e rental period, or earlier tennination ifthere is a±lJ' 
disagreemeAt asseeiatea vlitlla default under the rental agreement, IH will eenliaue te 
ewamay pick up the I a1'N PlaRt aae JM will aetc-ha¥&-any rig!Jt to buy or retaiH the 
~MWPiant. 

CONFIDENTIAL IH-00011833 
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15. JMJMC will not encumber the I ffiW~Plant with any lien or obligation to any third 
party. 

16. lli or Leonardo will furnish to JMJMC a letter from the Healthcare Office of Miami 
allowing the operation of the I MW Plant. 

17. lli and Leonardo will be responsible for their personnel inside the factory of JMJMC, and 
JM~ will be responsible for their personnel inside their factory. 

18 IMC will keep records gfthe operation of the lmW Plant as reasonably requested by 
Leonardo or IH and will provide copies of such records to Leonardo and IH upon request 

19. Definitive documentation for the transaction will include appropriate confidentialitv 
provisions IMC agrees that it wW not make any public announcements regarding the 1 
l'viW Plant unless first approved by lli 

+!ti-sExcept for JMC's binding agreement set forth in paragraph 19 aboye this term sheet is a 
non-binding expression of the current intentions of Hte-lli, Leonardo and JMJMC. If the parties 
agree with the terms above, they will undertake to negotiate a final agreement which would 
become binding only upon execution by the parties. 

INDJJSIRIAL HEAT, LLC 

v· 

Ti I 

LEONARDO CORPORATION 

v· 

JMC CHEMICALS. INC 

Bv· 

m. 

CONFIDENTIAL IH-00011834 
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Your Itinerary

Traveler Information

Passenger Cabin Class Seat Assignment

ANDREA ROSSI Economy

HENRY JOHNSON Economy

ANDREA ROSSI Economy 25C

HENRY JOHNSON Economy 25D

From: eon333@libero.it
To: hjohnson@hwjlaw.net; cksauer@hwjlaw.net
Subject: I: A. ROSSI 07/28/14 Itinerary
Date: Thursday, July 24, 2014 8:16:29 AM

Dear Att.ney Johnson:
Here is the ticket with the record locator.
See you Monday morning at the airport.
Warmest Regards,
Andrea Rossi

----Messaggio originale----
Da: americanairlines@aa.com
Data: 23/07/2014 22.29
A: <eon333@libero.it>
Ogg: A. ROSSI 07/28/14 Itinerary

  AA Record Locator:   EVPLUO 

  US Record Locator:   FY84JX

  Status:   On Request

 

Carrier Flight
Number

Departing Arriving Booking
Code

Meals

City Date &
Time

City Time

 
AMERICAN AIRLINES OPERATED BY US

AIRWAYS

1737 MIA Miami
Jul 28,
2014

10:00 AM

RDU Raleigh/
Durham

Jul 28,
2014

12:10 PM
L N/A

 
AMERICAN AIRLINES

1532
RDU Raleigh/

Durham

Jul 28,
2014

08:20 PM
MIA Miami

Jul 28,
2014

10:20 PM
L

Food for
Purchase 

 
(null) .

 
Traveling passengers may check in and obtain boarding passes for U.S. domestic electronic tickets within 24 hours

of the flight time online at AA.com by using www.aa.com/checkin or at a Self-Service Check-In machine at the

airport. Check-in options may be found at www.aa.com/options. For information regarding American Airlines

checked baggage policies, please visit www.aa.com/baggageinfo.

 
Travelers must present a government-issue photo ID with either a boarding pass or a priority verification card at the

security screening checkpoint

 
Please remember flight details are subject to change. In order to check a flight's status, gate, or departure and

arrival time, go to www.aa.com and enter the flight information in the Gates and Times search area. In order to

receive automatic notifications of flight changes, click on the Flight Status Notifications section on the www.aa.com

homepage and enter the required flight and contact information.

 

 Privacy Policy  

HJ000021
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From: Colette Sauer
To: "Jim Bass"
Subject: RE: Jason
Date: Monday, September 15, 2014 10:04:24 AM

AWESOME!! I really hope it works out…I think it could turn into a good thing for you!!!
(Steve met Dr. Rossi  there on Thursday to insure the building.)  Rossi wouldn’t even tell him
what they are doing there?? So I had Hank explain it to him! (Not sure why he wouldn’t tell
Steve as he insures all his properties?)
 
You are such a great person Jim!! The form should be returned with a copy of your driver’s
license!  I will ask Jason when I speak with him (later today) whose attention it should go to at
the facility in Okeechobee!
 
Regarding the spelling error, that is just so typical!!  I could tell you so many stories!!!!!!!! 
 
Sincerely,
 
Colette K. Sauer
Legal Assistant to Henry W. Johnson
Law Office Henry W. Johnson
7900 Glades Road, Suite 530
Boca Raton, FL  33434
(Phone) 561-672-7264
(Fax) 561-235-5416
www.hwjlaw.net
 
From: Jim Bass [mailto:jimbass@bellsouth.net] 
Sent: Monday, September 15, 2014 9:57 AM
To: 'Colette Sauer'
Subject: RE: Jason
 
I start at Dr Rossi’s plant on Oct 1. 
I just printed the application to visit Jason.  There is a gross spelling error on the second page
(Spanish).   It’s even in the title line!!  They spelled the word for application (aplicacion) APLICAION!!
Unbelievable…
What do I do with this?   It says “After completing this form mail to (and it’s left blank!!).  It also says
“Continue on the attached sheet if necessary for any item”, but the attached sheet is the Spanish
version of the same sheet.  Unbelievable people that are in charge.  They must be part of rick scott’s
family.
j
 

From: Colette Sauer [mailto:cksauer@hwjlaw.net] 
Sent: Wednesday, September 10, 2014 2:19 PM
To: JimBass@Bellsouth.net
Subject: Jason
 
I really enjoyed our lunch and conversation today!

JB000039
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

CASE NO. I: 16-CV -21199-CMA/O'Sullivan 

ANDREA ROSSI, et al., 

Plaintiffs, 

V. 

THOMAS DARDEN, et al., 

Defendants, 

------------------------------~/ 

AFFIDAVIT OF DR. ANDREA ROSSI IN SUPPORT OF 
THIRD PARTY DEFENDNATS' MOTION FOR SUMMARY JUDGMENT 

BEFORE ME, the undersigned authority, personally appeared Dr. ANDREA ROSSI, 

being first duly sworn on oath, deposes and states: 

1. I, Dr. ANDREA ROSSI ("Affiant"), am over the age of majority, and am 

personally familiar and have personal knowledge of the facts contained herein. 

2. Your Affiant is the creator and owner of certain technology that provides for the 

creation of heat energy in a safe and efficient process using a combination of unique fueling 

agents and reactions. The technology is referred to as the "Energy Catalyzer" or the "E-Cat." 

("E-Cat"). 

3. Your Affiant is a Plaintiff in the above-styled action, and is the chief executive 

officer of co-Plaintiff, Leonardo Corporation ("Leonardo"). 

4. During certain periods of time relevant to the present cause of action, I was 

retained by J.M. Products, Inc. to act as an independent consultant. 

5. During certain periods of time relevant to the present cause of action, Leonardo 

retained Fulvio Fabiani ("Fabiani") as an independent contractor. 

6. It is my understanding that Fabiani also worked as an independent contractor for 

Industrial Heat, LLC ("IH") and/or IPH International, B.V. ("IPH"). 

7. In my capacity as an independent consultant for J.M. Products, Inc., I retained 

James A. Bass ("Bass") to work as the Director of Engineering for J.M. Products, Inc. 
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8. Neither Fabiani nor Bass was involved in the discussions and negotiations with IH 

related to the Licensing Agreement between Leonardo and IH, or any amendments thereto. 

9. Neither Fabiani nor Bass was involved in the discussions and negotiations with IH 

related to moving the 1 MW Plant to Dora!, Florida. 

10. Neither Fabiani nor Bass was involved in the discussions or negotiations with IH 

related to the Term Sheet executed by IH, J.M. Chemical Products, Inc. and Leonardo. 

11. Fabiani was not involved with J.M. Products, Inc./J.M. Chemical Products, Inc. 

except for providing limited computer services. 

12. It is my understanding that neither Fabiani nor Bass provided measurements that 

were used by the ERV or utilized for purposes of measuring performance of the E-Cat for the 

Guaranteed Performance Test. 

FURTHER YOUR AFFIANT SA YETH NAUGHT. 

Dated this 22nd day of March, 2017. 

STATE OF FLORIDA 
COUNTY OF MIAMI-DADE 

ANDREA ROSSI 

The foregoing Affidavit was sworn to under penalty of perjury before me this 2211d day of 
Marclf.--] 017, by ANDREA ROSSI, who is personally .kno n to me/or has produced 
____J;tl SS (?2 Q.....-r- as identification. 

_f Notary Public 

s~f\f'...Q_ (0)).__(2:n 't\CL 
Name ofNotary Typed, Printed or 

Stamped ~<l'~y·~~"t- SUZANNEMAATINEZ 
* .~. * MY COMMISSION IFF 175226 
.. ~... EXPIRES: November 11,2018 

____ --..-:.t.,.~$eiNI''~~8ttdge_I-NofarySmq 

Commission Number/Expiration 
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