Case 1:16-cv-21199-CMA Document 207 Entered on FLSD Docket 03/23/2017 Page 1 of 18

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
ANDREA ROSSI and LEONARDO
CORPORATION,

)
)
)
Plaintiffs,
)
)
v.
)
)
THOMAS DARDEN; JOHN T. VAUGHN; )
INDUSTRIAL HEAT, LLC; IPH
)
INTERNATIONAL B.V.; and
)
CHEROKEE INVESTMENT PARTNERS, )
LLC,
)
)
Defendants.
)
INDUSTRIAL HEAT, LLC and IPH
INTERNATIONAL B.V.,
Counter-Plaintiffs,
v.
ANDREA ROSSI and LEONARDO
CORPORATION,
Counter-Defendants,
and
J.M. PRODUCTS, INC.; HENRY
JOHNSON; UNITED STATES
QUANTUM LEAP, LLC; FULVIO
FABIANI; and JAMES A. BASS,
Third-Party Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. 1:16-cv-21199-CMA

DEFENDANTS’/COUNTERPLAINTIFFS’ STATEMENT OF
MATERIAL FACTS IN SUPPORT
OF MOTION FOR SUMMARY
JUDGMENT

Case 1:16-cv-21199-CMA Document 207 Entered on FLSD Docket 03/23/2017 Page 2 of 18

DEFENDANTS’ STATEMENT OF MATERIAL FACTS
IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
Defendants Thomas Darden (“Darden”), John T. Vaughn (“Vaughn”), and Cherokee
Investment Partners, LLC (“Cherokee”) (collectively, “Defendants”) and Defendant-CounterPlaintiffs Industrial Heat, LLC (“Industrial Heat”) and IPH International, B.V. (“IPH”), in
accordance with Rule 56 of the Federal Rules of Civil Procedure and Local Rule 56.1, submit the
following statement of material facts as to which they contend there does not exist a genuine
issue to be tried:
1.

On October 26, 2012, Industrial Heat, Leonardo Corporation, a New Hampshire

Corporation (“Leonardo NH”), Plaintiff Andrea Rossi (“Rossi”), and AmpEnergo, Inc. (“AEG”)
executed and entered into a License Agreement. See Ex. 1, a true and correct copy of the
License Agreement.
2.

Plaintiff Leonardo Corporation, a Florida corporation (“Leonardo FL”) did not

execute and was not a party to the License Agreement. 1 See id.
3.

There are no provisions in the License Agreement requiring Industrial Heat to

keep confidential the E-Cat IP (as that term is defined in the License Agreement). See id.
4.

On or about October 26, 2012, Industrial Heat made the initial payment of $1.5

million to Leonardo NH as specified in the Section 3.2(a) of the License Agreement. See Compl.
¶ 47; 4th Am. AACT at 8.
5.

The 1 MW Plant was to involve at least 54 E-Cat reactors for the 24-hour

Validation Test contemplated in Section 4 of the License Agreement. See Rossi Dep. (excerpts
of which are attached hereto as Composite Ex. 2) 151:1-2.
6.

On April 23, 2013, Rossi represented to Industrial Heat that: (a) he had met with

Health Office of the Province of Ferrara; (b) that the Health Office had to authorize the 24-hour
Validation Test contemplated in Section 4 of the License Agreement; and (c) that, because of the
requirements of Italian law, he planned to test only 25% of the number of reactors contemplated
in the License Agreement. See Ex. 2 at 151:1-2; Ex. 3 (4th Am. Answer, Additional Defenses,
Countercls., & Third-Party Claims (“4th Am. AACT”) Ex. 9).

1

For the sake of simplicity, a reference to “Leonardo” means Leonardo FL and/or Leonardo NH.
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7.

On April 24, 2013, Rossi represented to Industrial Heat that Italian law would

allow the Validation Test to be done using 30 reactors. See Ex. 4 ([IH-00098392-00098396]).
8.

On or about April 29, 2013, Industrial Heat, Leonardo NH, Rossi, and AEG

executed and entered into a First Amendment to the License Agreement (“First Amendment”).
See Ex. 5, a true and correct copy of the First Amendment.
9.

Leonardo FL was not a party to the First Amendment. See id.

10.

Rossi is not the owner of Leonardo FL. See Ex. 2 at 38:21-39:17.

11.

Neither Industrial Heat nor IPH ever consented to any assignment by Leonardo

NH of Leonardo NH’s rights under the License Agreement or First Amendment to Leonardo FL.
See Darden Decl. (attached hereto as Ex. 6) at ¶ 8.
12.

On or about April 29, 2013, Industrial Heat and IPH entered an Assignment and

Assumption of License Agreement (“Assignment and Agreement”). See Ex. 7, a true and correct
copy of the Assignment and Assumption.
13.

Rossi and Leonardo NH consented to the Assignment and Agreement. See Ex. 5

14.

On or about April 29, 2013, Leonardo NH and Rossi executed a Certificate

§ 1;
certifying to IPH that the representations and warranties in the License Agreement, as amended
by the First Amendment, remained true and correct. See Ex. 8, a true and correct copy of the
Certificate.
15.

Immediately prior to commencing the Validation Test, Rossi claimed that Italian

law was even more restrictive, and only would permit using 18 E-Cat reactors for the test. See
Ex. 6 at ¶ 9.
16.

In fact, the Ferrara Health Office told Rossi that he could proceed with the

Validation Test without any restriction on the number of reactors to be tested. See Ex. 2 at
148:12-149:7, 149:19-23;
17.

Industrial Heat relied on Rossi’s false representations regarding Italian law in

entering into the First Amendment. See Ex. 6 at ¶ 7; Darden Dep. (excerpts of which are
attached hereto as Composite Ex. 9) 200:5-15.
18.

During the purported Validation Test that commenced on April 30, 2013, 18 E-

Cat reactors were operated as “Unit A” (as “Unit A” is defined in the First Amendment). See
-2-
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Penon Dep. (excerpts of which are attached hereto as Composite Ex. 10) 149:25-151:12, 154:613; Ex. 11 (Penon Dep. Ex. 8).
19.

The purported Validation Test that commenced on April 30, 2013 and concluded

on May 1, 2013 was not performed for a duration of twenty-four consecutive hours (but rather
for only 23.5 hours). See id.
20.

The purported Validation Test that commenced on April 30, 2013 did not

“measure the flow of the heated fluid and the Delta T between the temperature of the fluid before
and after the E-Cat reaction,” as specified in the First Amendment. See id.
21.

Industrial Heat paid $10 million to Leonardo on or about May 2, 2013. See

Compl. ¶ 58; 4th Am. AACT at 10.
22.

Industrial Heat also paid $3,219,950 to AEG on or about August 12, 2013. See

AEG Dep. (excerpts of which are attached hereto as Composite Ex. 12) 190:23-191:8; Ex. 13
([AE000255-000256]).
23.

In August 2013, the E-Cat Unit was delivered to Industrial Heat at its facility in

North Carolina. See Compl. ¶ 59; 4th Am. AACT at 10. The “E-Cat Unit” is defined in the
License Agreement as the “Plant” and is sometimes referred to as the “1 MW E-Cat Unit” or the
“1 MW Plant.”
24.

Rossi and Leonardo did not commence a “Guaranteed Performance Test” in 2013

or 2014. In fact, they did allegedly commence such a test until 2015. See Compl. ¶ 66; Pls.’
Resp. & Objections to Industrial Heat’s 1st Req. for Admissions (attached hereto as Ex. 14) at
Resp. Nos. 36 & 37.
25.

Rossi and Leonardo did not complete any “Guaranteed Performance Test” within

the time period set forth in Section 5 of the License Agreement. See id.; Ex. 1 § 5.
26.

In October 2013, Industrial Heat and Rossi executed a proposed Second

Amendment to the License Agreement (the “Proposed Second Amendment”), which is dated
“October __, 2013.” See Ex. 15, a true and correct copy of the Proposed Second Amendment.
27.

AEG did not sign the Proposed Second Amendment. See id. AEG, which stood

to earn money if a “Guaranteed Performance Test” was successful, understood that their
considered refusal to sign the Proposed Second Amendment rendered the document invalid. See
Ex. 12 at 79:2-18, 87:2-11; Ex. 16 ([IH-00089736-00089743]).
28.

Leonardo NH did not sign the Proposed Second Amendment. See Ex. 15.
-3-
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29.

Leonardo FL did not sign the Proposed Second Amendment. See id.

30.

IPH did not sign the Proposed Second Amendment. See id.

31.

On April 30, 2014, Rossi admitted that the Proposed Second Amendment was not

effective because AEG did not sign it. See Leonardo Corp. Dep. (excerpts of which are attached
hereto as Composite Ex. 17) 195:19-196:24; Composite Ex. 18 (AEG Dep. Ex. 15; Leonardo
Corp. Dep. Ex. 15).
32.

Industrial Heat also recognized that the Proposed Second Amendment was not

effective absent the signatures of all relevant parties. See Industrial Heat Dep. (excerpts of
which are attached hereto as Composite Ex. 19) at 202:11-16.
33.

The Proposed Second Amendment addressed the testing of “a six cylinder Hot

Cat unit reasonably acceptable to [Industrial Heat]” (the “Six Cylinder Unit”), not the E-Cat Unit
that was the subject of the License Agreement and the First Amendment. See Ex. 15.
34.

The Six Cylinder Unit in the Proposed Second Amendment is separate and

distinct from the 1 MW E-Cat Unit or 1 MW Plant as referenced in the License Agreement, the
First Amendment, and the Complaint. The Six Cylinder Unit is a round, tub unit containing six
hot cat reactor units and is used to heat oil rather than water. See Ex. 2 at 172:21-173:8, 174:5-8;
Ex. 17 at 196:25-197:13; Ex. 20 (Rossi Dep. Ex. 12).
35.

The Six Cylinder remains in North Carolina and was never sent to Florida. See

Ex. 2 at 174:22-25; Ex. 6 at ¶ 15.
36.

What Rossi and Leonardo used for their purported “Guaranteed Performance

Test” in Florida was the 1 MW Plant, not the Six Cylinder Unit. See Ex. 14 at Resp. No. 1.
37.

Rossi claims that, after performance of the “test,” he dismantled a heat exchanger

and all associated piping that supposedly dissipated heat generated by the 1 MW Plant during the
purported “Guaranteed Performance Test.” See Ex. 17 at 271:1-272:2.
38.

Neither Industrial Heat nor IPH ever sub-licensed the E-Cat IP for profit. See Ex.

6 at ¶ 16; Ex. 19 at 40:25-41:10.
39.

Neither Industrial Heat nor IPH ever created a product or service that could be

sold based on the E-Cat IP. See id.
40.

Neither Industrial Heat nor IPH were ever able to replicate the results Rossi and

Leonardo claimed using the E-Cat IP. See Ex. 6 at ¶ 16; Ex. 9 at 100:7-101:5; Ex. 12 at 210:610; Ex. 19 at 40:25-41:10, 148:13-149:17, 150:14-151:4, 182:6-8; Vaughn Dep. (excerpts of
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which are attached hereto as Composite Ex. 21) 106:14-107:1, 128:24-129:9, 249:7-14); Ex. 22
(AEG Dep. Ex. 20).
41.

Rossi and Leonardo did not enter into any confidentiality agreements with third

parties regarding the E-Cat IP. See Pls.’ Resp. & Objections to Industrial Heat’s 2d Set of
Interrog. (attached hereto as Ex. 24) at Resp. No. 18.
42.

Rossi and Leonardo have neither suffered nor alleged any cognizable damages as

result of the fraud alleged in Count VI of the Complaint that are distinct from damages they
claim to have been suffered as a result of alleged breaches of the License Agreement. See
Compl. ¶ 117, Prayer for Relief ¶ H.
43.

Rossi has made public disclosures on his website, Journal of Nuclear Physics

(“JONP”), revealing specific terms of the License Agreement. Specifically, Rossi publicly
disclosed that that the License Agreement required a test of the 1 MW Plant, a test to be
conducted over 400 days, a test involving 350 days of operation of the 1 MW Plant, and a
guaranteed performance or “guarantees of performance” test. See JONP (excerpts of which are
attached hereto as Composite Ex. 25) at July 2, 2015 & Dec. 21, 2015; Industrial Heat’s Resp. &
Objections to Rossi’s 2d Set of Interrog. (attached hereto as Ex. 26) at Resp. Nos. 1-4.
44.

Rossi made these public disclosures without written advance approval from either

Industrial Heat or IPH. See Ex. 6 at ¶ 11.
45.

Rossi and Leonardo filed the License Agreement in the public docket of this

Court without written advance approval of Industrial Heat or IPH. See Compl. Ex. B.
46.

By letter dated February 17, 2016, Jones Day on behalf of IPH requested Rossi

and Leonardo to assign to IPH the Licensed Patents (as defined in the License Agreement) with
respect to the Territory (as also defined in the License Agreement). Jones Day enclosed an
assignment with the letter. A true and correct copy of the February 16, 2016 letter and the
assignment enclosed therewith is attached hereto as Ex. 27.
47.

Rossi and Leonardo did not execute the assignment as requested by letter of

February 16, 2016. See Pace Decl. (attached hereto as Ex. 28) at ¶ 6.
48.

Leonardo filed over one hundred patent applications relating to the Licensed

Patents (as defined in the License Agreement) without informing IPH. See IPH’s Resp. &
Objections to Rossi’s 1st Set of Interrogs. (attached hereto as Ex. 29) at Resp. No. 5 & Ex. A.
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49.

Leonardo abandoned over one hundred patent applications relating to the

Licensed Patents (as defined in the License Agreement) without prior written notice to IPH. See
id.
50.

Leonardo charged Industrial Heat and IPH for fees and expenses associated with

Leonardo’s patent activities, and Industrial Heat and IPH paid those fees and expenses. See
Composite Ex. 30 ([IH-00131929]; [IH-00014673]; [IH-00003745-00003746]; [IH-0001319500013196]; [IH-00092023-00092024]; [IH-00011989-0011990]; Leonardo Corp. Dep. Ex. 7).
51.

Rossi and Leonardo are engaged in designing and developing what are classified

as “E-Cat Products” under the License Agreement with persons or entities other than Industrial
Heat and IPH. See Ex. 25 at Feb. 9, 11, 13, 18, 20, 21, & 22, March 25 & 30, April 27, June 26,
& July 23, 2016; Ex. 29 at Resp No. 2.
52.

Rossi and Leonardo have engaged in design and development activities with ABB

Group and Hydro Fusion, Ltd. See Ex. 17 at 234:21-235:3; Ex. 25 at June 4, June 14, July 16,
July 23, July 24, Aug. 8, Oct. 2, Oct. 6, & Nov. 15, 2016; Ex. 29 at Resp. No. 3.
53.

The IRS Form 1120 for the year 2012 filed by Leonardo FL, as produced by

Plaintiffs in this action, is attached as Exhibit 31 ([Rossi_00011665-00011684]).
54.

The IRS Form 1120X for the year 2013 filed by Leonardo FL, as produced by

Plaintiffs in this action, is attached as Composite Exhibit 32 ([Rossi_00011685-00011704];
[Rossi_00011715-00011734]; [Rossi_00011736-00011751]).
55.

The IRS Form 1040NR for the year 2013 filed by Rossi, as produced by Plaintiffs

in this action, is attached as Exhibit 33 ([AE000358]).
56.

Beginning in June 2014, Rossi, on behalf of Leonardo, repeatedly stated to

Industrial Heat that he had “found” a “customer” with its own facility Florida, and that this
“customer” had a commercial need for, and was going to use in a chemical manufacturing
process, steam that Rossi and Leonardo intended to produce from the 1 MW Plant. See Ex. 2 at
183:9-184:5, 199:9-16; Ex. 9 at 164:19-23; Ex. 19 at 215:3-10, 229:17-21, 232:15-23; Ex. 21 at
180:8-22, 181:7-17, 194:17-20, 198:16-20, 267:18-268:4, 268:23-269:4; Composite Ex. 34 (4th
Am. AACT Ex. 16; Rossi Dep. Exs. 13 & 14; [IH-00011175-00011176]).
57.

Rossi also represented, on behalf of Leonardo, that this “customer” was affiliated

with Johnson Matthey, plc (“Johnson Matthey”), a British multinational specialty chemical
company with over £10 billion in revenue. See Ex. 9 at 172:6-173:12, 185:18-186:2, 186:9-18;
-6-
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Ex. 19 at 213:25-214:9, 215:3-10, 229:21-230:5; 231:22-232:23; Ex. 21 at 180:13-181:25, 194:916; Composite Ex. 35 ([IH-00090895-00090896]).
58.

This “customer” was Third-Party Defendant J.M. Products, Inc. (“J.M.

Products”), who at the time was known as J.M. Chemical Products, Inc. See Ex. 2 at 183:9184:11; J.M. Products Dep. (excerpts of which are attached hereto as Ex. 36) 66:22-67:2;
Johnson Dep. (excerpts of which are attached hereto as Ex. 37) 88:8-21, 97:13-18; Composite
Ex. 38 (Johnson Dep. Exs. 11 & 12).
59.

Rossi asserted to Industrial Heat that having a “real customer” with a need for

steam would be an independent check on how the 1 MW Plant would operate, in that the
“customer’s” purchase of the Plant’s steam would confirm that such steam was being produced.
See Ex. 17 at 242:21-243:2; Ex. 34 at 4th Am. AACT Ex. 16.
60.

The original drafts of a proposed Term Sheet, by which Industrial Heat would

agree to move the 1 MW Plant from its facility in North Carolina to the “customer’s” facility in
Florida, were prepared by Rossi and named the “customer” as Johnson Matthey. See Composite
Ex. 39 ([IH-00007120-00007123]; [IH-00007129-00007131]).
61.

Every attempt made by Industrial Heat to investigate or contact the “customer,” a

counter-party to the proposed Term Sheet, was rebuffed by Rossi, on the basis that Johnson
Matthey did not want its name associated with the venture at the time. See Ex. 9 at 177:11178:2; Ex. 19 at 228:4-11; Ex. 21 at 198:7-20, 199:20-200:3, 271:7-16; Composite Ex. 40 ([IH00090826-00090827]; [IH-00007113-00007114]; [IH-00007117-00007118]);
62.

On July 28, 2014, Industrial Heat, Rossi, and Third-Party Defendant Henry

Johnson (“Johnson”) met in North Carolina to discuss moving the 1 MW Plant from Industrial
Heat’s facility in North Carolina to J.M. Products’ facility in Florida. Ex. 9 at 173:21-174:2; Ex.
37 at 230:18-231:6. Prior to the meeting, Rossi had told Industrial Heat that the purpose of the
meeting would be to meet a Johnson Matthey representative. See Ex. 9 at 171:14-172:3, 174:311; Ex. 19 at 226:1-6, 226:14-227:2; Ex. 21 at 205:8-9, 270:21-24. During the meeting, Rossi
introduced Johnson as J.M. Products’ president, and further represented (with Johnson’s
acquiescence and adoption) that J.M. Products was affiliated with Johnson Matthey. See Ex. 9 at
174:12-175:11; Ex. 19 at 226:6-13, 228:4-11; Ex. 21 at 203:6-9, 203:15-20, 204:11-21, 205:1723, 269:8-270:6; Ex. 37 at 237:13-22. Both Rossi and Johnson further represented that J.M.
Products had its own facility in Florida, and was intending to use steam produced by the 1 MW
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Plant in a chemical manufacturing process. See Ex. 9 at 175:12-176:14, 180:7-12, 181:5-14; Ex.
37 at 237:13-22.
63.

Following the July 28, 2014 meeting, Rossi continued to make representations to

cause Industrial Heat to believe that J.M. Products was affiliated with Johnson Matthey, and that
publicly identifying Johnson Matthey would lose J.M. Products as a “customer.” See Composite
Ex. 41 ([IH-00011864]; [IH-00011871-00011872]; [IH-00011867-00011870]);
64.

Also following the July 28, 2014 meeting, Rossi changed the “customer” in the

proposed Term Sheet to J.M. Products, insisting that Johnson Matthey did not want its
involvement in the venture to be known. See Ex. 9 at 185:18-186:8; Ex. 21 at 194:9-16, 274:1420, 275:7-8, 275:15-20, 275:25-276:3; Ex. 42 ([IH-00089932-00089938]).
65.

Further, on August 6, 2014, Johnson, on behalf of J.M. Products, signed a

representation that J.M. Products “[was] owned by an entity formed in the United Kingdom.”
See Ex. 37 at 239:15-240:2, 247:16-249:25; Composite Ex. 43 (Johnson Dep. Exs. 50, 51, & 52).
66.

From the time Rossi first raised the “customer” with Industrial Heat to the time

the Term Sheet was executed, J.M. Products did not have a chemical manufacturing process in
place with a need for the steam to be produced by the 1 MW Plant. In fact, it did not have any
operations at all. See Ex. 2 at 191:18-192:1; Ex. 36 at 34:9-14; Ex. 37 at 31:19-25, 35:13-15,
90:25-91:3, 219:19-221:15, 222:3-24, 235:19-236:2.
67.

Also during this time period, J.M. Products was not in any way affiliated with

Johnson Matthey; it was owned by a U.S. trust over which Johnson had control as trustee. See
Ex. 2 at 202:8-203:11; Ex. 36 at 111:11-112:7, 204:21-205:19; Ex. 37 at 14:21-15:12, 171:13173:3, 240:7-20, 243:20-244:1.
68.

The only connections between J.M. Products and Johnson Matthey were that

Rossi, on behalf of J.M. Products, once asked for a price quote from Johnson Matthey for the
purchase of platinum sponge, and then later bought some filters from a Johnson Matthey
subsidiary in the United States (to mine them for platinum sponge contained therein). See Ex. 2
at 201:14-203:11; Ex. 17 at 215:14-218:14, 221:8-223:16; Ex. 36 at 104:3-112:17; Ex. 37 at
125:8-127:25; Ex. 44 (Leonardo Corp. Dep. Ex. 17).
69.

Rossi, on behalf of Leonardo, and Johnson, on behalf of J.M. Products, each made

these representations regarding the “customer” to induce Industrial Heat to sign a Term Sheet to
allow Rossi and Leonardo to move the 1 MW Plant to Florida. See Ex. 2 at 192:21-25, 200:1-3;
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Ex. 9 at 177:11-178:2, 185:18-186:8; Ex. 19 at 191:13-16, 192:15-20, 215:6-10, 218:9-13,
226:1-228:11, 236:22-237:20; Ex. 34; Ex. 37 at 230:18-231:6, 232:9-19, 234:2-235:18, 237:1322.
70.

In reliance on these representations, Industrial Heat entered into a Term Sheet on

or about August 13, 2014 with Leonardo and J.M. Products. See Ex. 9 at 156:24-162:5, 164:19167:14, 169:21-24, 180:15-181:3, 191:21-23; Ex. 19 at 191:21-24, 213:25-214:19, 215:20216:12, 217:12-221:3, 231:24-232:20; Ex. 21 at 182:5-183:8, 184:7-15, 185:3-10, 197: 8-16,
198:7-201:2, 267:18-268:7, 272:5-12, 276:19-277:9. A true and correct copy of the final
executed Term Sheet is attached hereto as Exhibit 45.
71.

Industrial Heat would not have entered into the Term Sheet or allowed Rossi to

remove the 1 MW Plant to Florida if Industrial Heat had known that the “customer” had no
affiliation with Johnson Matthey or any other publicly traded company, and no real
manufacturing process or need for steam or heat. See Ex. 6 at ¶ 14; Ex. 19 at 218:2-221:3.
72.

Rossi rented the premises at 7861 N.W. 46th Street, Doral, FL 33166 (the “Doral

Facility”) on behalf of Leonardo. See Ex. 2 at 200:9-17; Ex. 36 at 24:25-25:9, 72:7-20, 83:6-17;
Ex. 37 at 40:25-41:6, 110:12-111:18, 123:10-17; Composite Ex. 46 (Johnson Dep. Ex. 15; J.M.
Products Dep. Ex. 3).
73.

After the 1 MW Plant moved to the Doral Location, Rossi, acting at times for

Leonardo, and at other times for J.M. Products, took the following steps to create the
intentionally false illusion that J.M. Products was a “real customer” of Leonardo using steam
produced by the 1 MW Plant:
a. Distinguishing J.M. Products from Rossi and Leonardo in communications with
Industrial Heat and with others, and instructing others to do the same. See
Composite Ex. 47 (Leonardo Corp. Dep. Ex. 20; Johnson Dep. Exs. 17 & 23;
AEG Dep. Ex. 28; Bass Dep. Ex. 20; Rossi_00004860).
b. Holding out Third-Party Defendant James Bass (“Bass”) as J.M. Products’
“Director of Engineering.” See Bass Dep. (excerpts of which are attached hereto
as Composite Ex. 48) 157:2-15.
c. Representing J.M. Products as having its own operations and a use for the 1 MW
Plant’s steam. See Ex. 19 at 285:6-23; Ex. 47 at Leonardo Corp. Dep. Ex. 20.
-9-
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d. Representing J.M. Products as being satisfied with the power it was purportedly
receiving from the 1 MW Plant. See Ex. 47 at Leonardo Corp. Dep. Ex. 20.
e. Representing J.M. Products as being affiliated with Johnson Matthey. See Ex. 9
at 179:16-180:12; Ex. 19 at 229:21-230:5; Ex. 49 ([IH-00011231]).
74.

After the 1 MW Plant moved to the Doral Location, Johnson, acting for J.M.

Products, took the following steps to create the intentionally false illusion that J.M. Products was
a “real customer” of Leonardo using steam produced by the 1 MW Plant:
a. Sending letters to Industrial Heat on the amount of power J.M. Products was
receiving and offering to pay for such power. See Ex. 9 at 294:16-295:18; Ex. 19
at 288:16-18; Ex. 21 at 246:14-17; Ex. 37 at 120:15-121:1, 167:24-168:2,168:13169:3, 170:22-171:3; 172:23-173:12, 174:17-21, 178:23-179:3, 179:16-25;
Composite Ex. 50 (Johnson Dep. Exs. 18, 32, 34, 35, 36, 37, 38, & 39; Rossi Dep.
Ex. 21).
b. Sending letters to Industrial Heat representing J.M. Products to be an “Advanced
Derivatives of Johnson Matthew Platinum Sponges.” See Ex. 37 at 123:10-124:4,
171:13-173:3; Ex. 50 at Johnson Dep. Exs. 34 & 35.
75.

After the 1 MW Plant moved to the Doral Location, Bass took the following steps

to create the intentionally false illusion that J.M. Products was a “real customer” of Leonardo
using steam produced by the 1 MW Plant:
a. Holding out himself as J.M. Products’ “Director of Engineering.” See Ex. 9 at
227:21-228:6; Ex. 19 at 289:2-7, 291:23-292:1; Ex. 36 at 44:5-9; Ex. 48 at 158:7159:17; Ex. 51 (Bass Dep. Ex. 28)
b. Representing J.M. Products as having its own operations and a use for the 1 MW
Plant’s steam. See Ex. 9 at 228:7-24, 291:8-12; Ex. 19 at 285:6-23.
c. Representing J.M. Products as being satisfied with the power it was purportedly
receiving from the 1 MW Plant. See Ex. 9 at 295:25-296:12; Ex. 36 at 56:4-15,
61:9-18.
76.

Each of Rossi, Leonardo, Johnson, J.M. Products, and Bass intended, by the

actions enumerated above, to present J.M. Products to Industrial Heat as a check on, and
confirmation of, claims by Rossi, Leonardo, and Fabio Penon (“Penon”) that the 1 MW Plant
- 10 -
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was operating effectively and producing a high volume of steam. See Ex. 17 at 242:21-243:2;
Ex. 47 at Leonardo Corp. Dep. Ex. 20.
77.

In reality, following the execution of the Term Sheet, J.M. Products had no

manufacturing process to use the steam allegedly produced by the 1 MW Plant, made no
products, and had no customers other than Leonardo itself. See Ex. 36 at 31:3-25, 32:14-17,
77:16-23, 233:14-16, 237:12-15, 248:23-249:3; Ex. 37 at 19:13-21:17, 22:24-23:8, 50:16-23,
53:7-11, 198:9-11, 224:20-226:10; Ex. 48 at 71:1-15, 133:23-135:12, 136:12-19; Stokes Dep.
(excerpts of which are attached hereto as Composite Ex. 52) 92:6-21, 93:21-94:6, 165:1-21,
191:16-22, 199:18-200:5.
78.

In addition, Rossi and Leonardo entirely controlled and funded J.M. Products and

Bass. See Ex. 17 at 207:24-209:13, 227:11-15; Ex. 36 at 17:6-16, 18:4-20, 22:16-23:4, 24:1325:9; Ex. 37 at 56:13-15, 116:9-18, 117:23-118:1, 142:6-16, 144:16-146:14, 153:14-155:25,
158:5-11, 160:1-162:7, 229:8-18, 241:23-25; Ex. 48 at 96:13-20, 97:5-17, 98:1-3; Composite Ex.
53 (Johnson Dep. Exs. 16, 27, 29, 30, & 31). Moreover:
a. Bass was hired as J.M. Products’ independent contractor (not employee) by Rossi,
and worked under Rossi’s direction. Ex. 17 at 209:14-18; Ex. 36 at 26:4-13; Ex.
37 at 59:22-60:3, 119:8-120:4, 156:1-9, 158:5-11, 162:8-163:15, 165:22-167:3;
Ex. 48 at 98:1-3.
b. Johnson and Bass had little to no knowledge of J.M. Products’ supposed business
and operations. See Ex. 37 at 19:13-21:17, 22:24-23:8, 50:16-23, 53:7-11, 56:710, 198:9-21, 217:5-12; Ex. 48 at 27:15-28:16, 41:17-42:18, 71:1-15.
c. The monthly letters to Industrial Heat prepared on J.M. Products letterhead and
signed by Johnson, which reported levels of power allegedly received from the 1
MW Plant, were drafted and the information contained therein provided by Rossi.
See Ex. 2 at 271:11-272:2, 276:6-23; Ex. 37 at 121:2-12, 167:15-169:8, 170:9171:3, 173:6-174:3, 179:23-179:25; Ex. 47 at Johnson Dep. Ex. 17; Ex. 50 at
Johnson Dep. Exs. 34, 35, 36, 37, & 38; Ex. 54 (Johnson Dep. Exs. 18 & 33).
79.

In addition, J.M. Products was not an affiliate of Johnson Matthey and was not

controlled by a trust formed in the United Kingdom. Rather, it was owned by a United States
trust over which Johnson had control as a trustee. See Ex. 2 at 202:8-203:11; Ex. 36 at 111:11112:7, 204:21-205:19; Ex. 37 at 14:21-15:12, 171:13-173:3, 240:7-20, 243:20-244:1.
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80.

Rossi and Third-Party Defendant Fulvio Fabiani (“Fabiani”), acting on behalf of

Third-Party Defendant United States Quantum Leap, LLC (“USQL”), provided measurement
data to Fabio Penon , who in turn provided that information to Industrial Heat and IPH. Fabiani
also provided his own separate measurement data to Industrial Heat and IPH. See Ex. 10 at
101:12-102:3, 105:6-21, 107:4-10, 115:17-116:6, 117:20-118:8, 137:6-13, 169:19-171:20, 190:2191:3; Ex. 17 at 16:15-17:1, 29:6-16, 37:16-38:5, 156:12-19, 178:25-180:10; Ex. 21 at 256:7-22;
Composite Ex. 55 (Fabiani Dep. Ex. 3; Penon Dep. Exs. 16, 19, 21, & 26); Fabiani Dep.
(excerpts of which are attached hereto as Composite Ex. 56) 38:3-18, 39:11- 40:12, 44:14-48:9,
87:16-88:23, 99:5-8, 100:8-22, 142:5-10;
81.

Fabiani and Penon’s measurement data regarding the 1 MW Plant’s power

absorption were nearly identical. See Ex. 55 at Fabiani Dep. Ex. 3 & Penon Dep. Ex. 21; Ex. 56
at 99:5-8, 100:8-22; Murray Dep. (excerpts of which are attached hereto as Composite Ex. 57)
118:16-119:5, 147:2-13, 251:18-252:7; Composite Ex. 58 (Murray Dep. Exs. 8 & 11).
82.

The power absorption data that Fabiani and Penon provided Industrial Heat and

IPH reflected that during certain time periods, the 1 MW Plant was used more power than
Florida Power and Light (“FPL”) was providing to the entire warehouse facility where the 1 MW
Plant was located. Ex. 55 at Fabiani Dep. Ex. 3 & Penon Dep. Ex. 21; Ex. 56 at 99:5-8, 100:822; Ex. 57 at 254:13-260:14, 279:14-283:6, 367:8-368:7; Ex. 58; Composite Ex. 59 (Murray
Dep. Exs. 12 & 13).
83.

When providing measurement data to Penon, Rossi withheld information

regarding (a) discrepancies between measurements taken from Leonardo’s portion of the Doral
Facility and measurements taken from JMP’s portion of the Doral Facility; and (b) instances
when the Plant had operational problems or had to be shut down. Ex. 17 at 131:9-13, 132:16-24,
250:14-251:4.
84.

When the 1 MW Plant was sent to and then reassembled in Florida, Rossi, on

behalf of Leonardo, redesigned its configuration in a manner that made evaluating its
performance more difficult. For example, the 1 MW Plant was designed to produce steam, yet
Rossi removed the steam trap and condensate line placed on the pipe intended to carry the steam
out of the 1 MW Plant. Dameron Dep. (excerpts of which are attached hereto as Composite Ex.
60) 181:8-21, 184:23-185:15, 192:12-197:14, 198:24-201:13, 203:15-22; West Dep. (excerpts of
- 12 -
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which are attached hereto as Composite Ex. 61) 88:3-16, 89:16-19, 91:3-25, 110:20-24, 139:511.
85.

Rossi, on behalf of Leonardo, walled off a portion of the Doral Facility for the

ostensible purpose of creating a space within which J.M. Products would “operate.” Rossi, with
Johnson and J.M. Products’ concurrence, thereafter prohibited Industrial Heat personnel from
entering the J.M. Products side of the Doral Facility or learning about J.M. Products’ supposed
operations. See Ex. 21 at 238:7-239:8; Ex. 36 at 38:3-6; Ex. 57 at 216:9-11, 314:10-13; Ex. 61 at
81:6-11, 82:14-17, 100:22-101:7, 157:23-158:2, 159:4-15, 178:16-19, 180:11-23, 181:7-9,
206:12-21, 210:23-212:3, 226:3-12; Composite Ex. 62 (Bass Dep. Exs. 25, 26, & 27).
86.

Rossi, on behalf of Leonardo, refused to grant Joseph Murray (“Murray”), an

Industrial Heat employee, access to the Doral Facility in July 2015. Johnson, on behalf of J.M.
Products, complied with and enforced this refusal. Ex. 19 at 247:13-16, 258:7-9; Ex. 21 at
62:19-20, 239:23-25, 240:7-241:12; Ex. 57 at 66:14-18, 130:3-14; Ex. 63 (4th Am. AACT Ex.
19).
87.

Rossi, on behalf of Leonardo, again refused to grant Industrial Heat access to the

Doral Facility in December 2015. Again, Johnson, on behalf of J.M. Products, complied with and
enforced this refusal. Ex. 37 at 182:11-183:6, 184:23-185:19, 187:1-14, 228:11-229:6;
Composite Ex. 64 (Johnson Dep. Exs. 40 & 41).
88.

Once Murray gained access to the Plant in February 2016, he was promptly able

to determine that Rossi’s claims about the Plant were false. See Ex. 57 at 145:5-8; Ex. 65 (4th
Am. AACT Ex. 5).
89.

The scheme orchestrated by Rossi, Leonardo, Johnson, J.M. Products, Bass,

Fabiani, and USQL, including Rossi, Leonardo, Johnson, and J.M. Products’ inducement of
Industrial Heat to enter the Term Sheet, caused Industrial Heat and IPH to pay for (1) the Plant’s
transportation to Florida; (2) the procurement and delivery of equipment for the Plant’s
reassembly in Florida; (3) the procurement and transportation of personnel to assemble the Plant
in Florida; (4) repairs and maintenance of the 1 MW Plant; (5) new equipment for the Doral
Facility; and (6) personnel to work at the Doral Facility, including Barry West (an independent
contractor), T. Barker Dameron (an Industrial Heat employee), Murray, and Fabiani. See Ex. 9
at 249:14-20, 305:21-306:5; Ex. 10 at 119:10-15; Ex. 17 at 134:24-135:4, 137:16-138:18,
- 13 -
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141:16-142:17, 143:14-144:16, 145:11-148:24, 295:11-18; Ex. 19 at 241:19-242:8, 292:7-20;
Ex. 21 at 247:1-6; Ex. 30; Ex. 57 at 82:21-83:8; Ex. 66 ([IH-00131928])
90.

On or about September 1, 2013, Industrial Heat entered into a Technical

Consulting Agreement with USQL, through its sole member, Fabiani (“USQL Agreement”). A
true and correct copy of the USQL Agreement is attached as Exhibit 67.
91.

On September 9, 2013, Fabiani executed a joinder to the USQL Agreement,

agreeing to be bound by certain provisions contained therein, including Section 6 relating to
“Rights to Materials.” See id.
92.

On or around August 1, 2014, the USQL Agreement was renewed and extended.

See Ex. 6 at ¶ 12. Composite Ex. 68 ([IH-00012657-00012658]; [IH-00012659-00012666]).
93.

Also on August 1, 2014, Fabiani executed a joinder to the August 2014 extension

of the USQL Agreement, again agreeing to be bound by certain provisions contained therein,
including Section 6 relating to “Rights to Materials.” See id.
94.

The USQL Agreement was renewed and extended again in or about July 2015.

The renewal extended the USQL Agreement from September 2015 to March 31, 2016. See Ex. 6
at ¶ 12; Composite Ex. 69 (4th Am. AACT Exs. 28 & 29; [IH-00017713]; [IH-0001771400017721]).
95.

Fabiani also executed a joinder to the 2015 extension of the USQL Agreement

again agreeing to be bound by certain provisions contained therein, including Section 6 relating
to “Rights to Materials.” See id.
96.

On February 23, 2016, Fabiani acknowledged that Fabiani, on behalf of USQL,

would provide Industrial Heat with “all electrical and thermal data of the system throughout the
period of the test” and an “official report to bring to light all the flaws and functional deficiencies
of the system,” which would also mention all “plant stop periods (total or partial)” and the
reasons therefor. See Ex. 70 (4th Am. AACT Ex. 21).
97.

Beginning in March 2016, Industrial Heat repeatedly requested from Fabiani, on

behalf of USQL, copies of the promised raw thermal and electrical data as well as the final report
relating to the testing in Doral. Industrial Heat also requested flow meter records that Fabiani
had represented he had. See Ex. 71 ([IH-00011081-00011802]).
98.

In April and May 2016, Industrial Heat requested these documents and data again.

See Composite Ex. 72 (Fabiani Dep. Ex. 11; [IH-00011074]).
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99.

Fabiani refused to provide Industrial Heat with the requested documents and data.

See Ex. 19 at 270:7-22; Ex. 56 at 142:11-19; Ex. 57 at 116:18-117:3, 193:8-194:8, 352:11-353:9,
366:25-367:7; Ex. 73 (Murray Dep. Ex. 4).
100.

The termination date of the USQL Agreement was March 31, 2016. See Ex. 56 at

82:6-19; Ex. 69 at 4th Am. AACT Ex. 29; 4th Am. AACT at 66; [D.E. 149] ¶ 152.
101.

On March 30, 2016, USQL, through Fabiani, issued its final invoice to Industrial

Heat. Industrial Heat received this invoice on April 6, 2016. See Composite Ex. 74 ([IH00015792]; [IH-00015793-IH-00015801]; [IH-00015802]).
102.

Industrial Heat paid Fabiani/USQL $10,500 per month for services under the

USQL Agreement from February 2015 to February 2016. See Ex. 66.
103.

Industrial Heat also paid Fabiani’s rent in the amount of $1,370 per month during

the same period. See id.
104.

Following the termination of the 1 MW Plant testing in the Doral Facility,

Fabiani, on behalf of USQL, destroyed certain data and communications regarding the 1 MW
Plant’s operations. See Ex. 56 at 33:10-37:12, 38:3-40:16, 46:3-8, 93:8-15, 138:6-13.
105.

Also following termination of the 1 MW Plant testing in the Doral Facility, Rossi,

on behalf of both Leonardo and J.M. Products, dismantled a heat exchanger on the J.M. Products
side of the facility, as well as the pipes encompassing the exchanger, that supposedly dissipated
heat for 1 MW Plant. See Ex. 2 at 236:10-237:18; Ex. 17 at 271:25-274:10, 277:14-17; Ex. 36 at
81:21-82:14, 84:14-85:22, 92:19-95:6, 151:5-152:20, 251:19-252:6
106.

Leonardo NH still exists in good standing as a New Hampshire corporation. See

107.

A declaration by John T. Vaughn (Vice President of Industrial Heat)

Ex. 75.
authenticating certain exhibits to this statement of material facts is attached hereto as Exhibit 23.
A declaration by Christopher R. J. Pace, counsel for Defendants, authenticating other exhibits to
this statement of material facts is attached hereto as Exhibit 28.
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Dated: March 22, 2017

Respectfully submitted,

/s/ Christopher R. J. Pace
Christopher R.J. Pace
cpace@jonesday.com
Florida Bar No. 721166
Christopher M. Lomax
clomax@jonesday.com
Florida Bar No. 56220
Erika S. Handelson
Florida Bar No. 91133
ehandelson@jonesday.com
Michael A. Maugans
Florida Bar No. 107531
mmaugans@jonesday.com
Christina T. Mastrucci
Florida Bar No. 113013
cmastrucci@jonesday.com
JONES DAY
600 Brickell Avenue
Brickell World Plaza
Suite 3300
Miami, FL 33131
Tel: 305-714-9700
Fax: 305-714-9799
Bernard P. Bell
Admitted pro hac vice
Miller Friel, PLLC
1200 New Hampshire Avenue, NW
Suite 800
Washington, D.C. 20036
Tel.: 202-760-3158
Fax: 202-459-9537
Email: bellb@millerfriel.com
Attorneys for Defendants/Counter-Plaintiffs
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on March 22, 2017, I electronically filed the foregoing with
the Clerk of the Court by using the CM/ECF system which will send a notice of electronic filing
to all counsel or parties of record.

/s/ Christopher R. J. Pace
Christopher R.J. Pace
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LICENSE AGREEMENT

THIS LICENSE AGREEMENT (this "Agreement''}, is made and entered into as of
October 26th, 2012 by and among LEONARDO CORPORATION, a New Hampshire
Corporati~ ("Leonardo"), ANDRE.t\ ROSSI ("Roasi"), AMPENERGO, INC.. an Ohio
corporation ("AEG'~ •nd INDUSTRIAL HEAT, LLC, a Delaware limi~ liability company

(the ..CompaDy"). Each of'Le®ard~ ROS$i, AEG and the Company arc ~fcrrcd to herein as
a ''Party" and collc:ctively as the "Parti4"
WHEREAS, Leonardo and/or Rossi are the solo owners of the patents, ctesfans. trade $eerets.
technology, know-how (including all the knowledge necessary to produce thermal tncrgy by
means of apparatuses derived from the technology), proqucts and b~iness plans and all other
intellectual property related directly ot indirectly to energy prodUction and conversion
technologies and to the development, manufacture and sate of products using such
technologies, including the Energy Catalyzer ("i-Cat") the catalyzer formula used to fUel rhe
E-Cat, the "Hot Cat,. and related energy production and conversion technologies
(collectively, the "E-Cat IP''). and Leonardo is the producer of certain components of $Ueh
systems (the "E-Cat Products"), as to which all such E-Cat IP and E-Cat Products,
including, without limitation, tit; 1 MW E-Cat Product and the Hot Cat, are described in
further detail on Exhibit A hereof, and
WHEREAS, Leonardo, Rossi and AEG entered into an agreement dated April 7, 2011, a
copy of which is attached hereto as Exhibit B (the "AEG Agreement"), pursuant to which
Leonardo and Rossi agreed to grant to AEG the exclusive right to "commercially market, sell
the ECAT Technologies and License of manufacturing in the Americas,. for the term set forth
therein, and
WHEREAS, Leonardo, Rossi and AEG desire to grant to the Company an exclusive Ucense
to utilize the E-Cat lP and to manufacture and sell the E-Cat Products in the Territory as set
forth herein, and
WHEREAS, Leonardo and _B.,?Ssi desire to grant to the Company a right of first offer to
acquire any license for E-Cat fP and E-Cat Products outside the Territory that Leonardo or
Rossi may elect to offer, subject to certain terms and conditions, should Leonardo and/or
Rossi decide to sell any such assets;
NOW THEREFORE, in consideration of the mutual covenants and agreements set forth
herein, and for other good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, the pa.ties hereto hereby agree as tallows:

1. Grant of License and Sale of IMW E-CAT Unit
Subject to the tenns and conditions of this Agreement, Leonardo and Rossi hereby
grant to the Company the exclllsive right and license under the Patents and other ECat IP to develop, manufacn1re, make, have made, use, have used, offer to sell, have
offered for sale, sell, have sold, impot1, and have imported all the products deriving
from the E-Cat IP in the Ten·itory (the "License"). The License specifically does not
include any military applications in Italy. Leonardo and Rossi fi1rther grant to the
Company the right to grant sublicenses of any of its rights under this Agreement. The
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granting of sublicenses shall be at the Company's sole and exclusive discretion and
the Company shall have the sole and exclusive power to determine the identity of any
sublicensee, the applicable license fees or royalty rates, if any, and other terms and
conditions of the sublicense.

1.1 This Agreement shall comm~ce as of the date hereof and, unless earlier terminated
in accordance with the terms hereof, will remain in effect for the period of the
License. Tht_License shaU commence on the date provided in Section 3.2(b) bel~w
and shall remain m force-for the following term:
" as for the Licensed Patents, on a country-by-country basis until the expiration
of the last Valid Claim to expire of the Licensed Patent covering such couritry;

and
"

as for all other E-Cat IP, the duration will be unlimited.

1.2 On the tenns set forth herein, Leonardo wi)l manufacture and sell and deHver to the
Company a lMW E-CAT Unit, or at the election of the Company, a ''Hot Cat" Unit,
each as described in Exhibit C (such unit as is elected by the Company is hereafter
referred to as the "Plant'').

-- .

1.3 At the expiration of the !~1st patent to expire under the Licensed Patents in any country
in the Territory, provided the Compan}' is not at that time in breach of this
Agreement, the Company_shall continue to have a completely paid-up, royalty-free
dgbt and license to subsequently develop, manufacture, make. have made, use. have
used, offer to sell, have offered foe sale. sell, have sold, import, and have imported all
the products deriving fi·om the E-Cat IP in that country.

~

)

2. Territory
This License is valid for the following territories (the "Territory"):
North America, Central America and Cadbbean, South America
China
-

RL1ssia

-

Saudi Arabia

"

Arabian Emirates

3. Price and Payments

3.1 The total price for the grant of the License and the purchase of the Plant is One
Hundred Million Five Hundred Thousand Dollars ($100,500,000).
3.2 The payment ter·ms will be as follows: -~
(a) Upon execution of this Agreement, the Company will pay to Leonardo One Million
Five Hundred Thousand Dollars ($1,500,000), which amount sball be deemed to
include payment in full for rhe Plaot. In the eveor the Plant is not delivered or
Validation is not achieved within the time period set forth in Section 4 the full
$1,500,000 will be refunded to the Company within two business da~s of its
request. A refund of the $1 ,500,000 will not be provided for any other reason nnd
no other refund will be provided for any reason. Tn the event the $1,500,000 is
refunded, the Plant will remain the property of Leonardo. The Planl must be

2
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available £or Validation and delivery within 120 Business Days following the date
of tills Agreement and will be delivered ro tbe location spe<:illed by the Company. at
Leonardo's expense, wirhin thlny Business Days following Validation.
Concurrently with delivery of the .Plant, Leonardo wlll execute and deliver a
customary bill of sale p1'0viding for a lien free sale and transfer of the Plant to the
Company.
(b) Provided that such date is at least 120 Business Days following the date of this
Agreement (unless otherwise agreed by the Company), within five Business Days
following (a) notification to the Company that the Plant is complete and ready for
Validation, and (b) satisfaction of the Conditions Precedent, the Company will
deliver Ten Million Dollars ($10,000,000) to TD Bank, at its office in Miami Beach,
Florida, USA (or another bank agreed upon by Leonardo and the Company), to be
held in escrow pursuant to an escrow agreement acceptable to Leonardo and the
Company. Such escrow agent (the ''Escrow Agent") shall pay the escrowed
$10,000,000 to Leonardo immediately after (i) Validation is achieved as provided in
Section 4 hereof, and (ii) the E-Cat JP has been validated and is available for
immediate delivery to the Company in accordance with tl1e procedures set forth in
Schedule 3.2(b) attached hereto. The escrow agr-eement will include appropriate
provisions authorizing such payment in compliance with the preceding sentence.
On the date the Escrow Agent pays the $1 0,000,000 to Leonardo, the License will
commenc
· o · will immediately transfet, and the Validatibn
A ent as defined in Schedule 3.2(b)) will deliver, to the om an a I &Cat IP. If
Validation is not achieve wtt
the time period set forth in Section 4 or the E-Cat
lP is not validated in accordance with the procedure set forth on Schedule 3.2(b),
the Company may instruct the Escrow ·Agent to return the $10,000,000 to the
Company and may te1·minate this Agreement and be released from any liability
hereunder.
(c) Within five business davs following350 days of operation of the Plant during which
the Guaranteed Performance has been achieved as re uired b . Section. 5 below the
Company WI pay to Leonardo Ei h Nine Million Dollars ($89,000,000 ;
pt·ovl e , owever, t at , pnor thereto (i) any Person has entered the market with a
product that infringes the E-Cat IP, or (ii) any product of the Company that utilizes
the E-Cat lP infringes. the patent or other intellectual property rights of any thirdparty, at the election:'bf the Company, the Company will pay to Leonardo, in lieu of
the foregoing $89,000,000 payment, within five business days following 350 4ays
of operation of the Plant during which the Guaranteed Perfonnance has been
achieved as required by Section 5 below, Forty-four Million Five Hund1·ed
Thousand Dollars ($44,500,000) and Leonardo will be entitled to receive a t1ve
percent (5%) royalty on net sales by the Company of E-Cat Products or energy
produced by E~Cat Products, payable annually on each January 31 with respect to
the previous 12 months ended December 31, until aggregate compensation paid to
Leonardo pursuant to this Agreement equals $\ billion. Any royalty payments
made in accordance with the foregoing sentence will be accompanied by supporting
financial information generated by the Company in the ordinary course of its
business.
(d) All payments due hereunder shall be made in immediately available fttnds in
accordance with wi..re transter instmctions to be provided by the party entitled to
receive payment.
4. Validation of the Plant
3
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Retention by Leonardo of the $1,500,000 component of the purchase price and
payment of the $10,000,000 described in Section 3.2(b) above are subject to
successfid Validation of the Plant. The Validation will be made in the factory of
Leonardo within 120 Business Days following the date of thJs Agreement on a date
mutually agret:d to by the Company and Leonardo...Validation" will be deemed
successful and achieved when the expert responsible for such validation (ERV)
certifies in writing that during a 24 llour test period the Plant censisteotly produces
energy that is at least six times greater than the energy consumed by the Plant (the
"Energy Multiple") and the temperature of the steam produced by the Plant is
consistently 100 degrees Celsius or greater. To make thls measurement the ERV wilJ
measure the flow of the heated fluid and the Delta T between the temperature of the
fluid before and after the E-CAT reaction. The ERV will be chosen by mutual
agreement between Leonardo and the Company and Leonardo and the Company shall
bear the ERV's costs fifty-fifty, At their respective elections, the Company and
Leonardo may have representatives present to observe the Validation process and
discuss the testing and its results with the ERV.

5. Guaranteed Performance.

--

I

Payment of the amount set forth in Section 3(c) above is contingent upon the Plant
operating at the same level (or better) at which Validatio~n was achieved for a period
of 350 days (even if not consecutive within a 400 day period c;:ommencing on tfie
date unme 1ate y followil1 delivery o 1e ant to e
mpany
_uaranteed
Per
ance • Each of Leonardo and Rossi will use their commercta y reasonably
belt eftorts to cause Guaranteed Performance to be achieved, including making
repairs, adjustments and alterations to the Plant as needed to achieve Guaranteed
Performance. The ERV (or another party acceptable to the Company and Leonardo)
will be engaged to confirm in writing the Guaranteed Performance. Guaranteed
Performance will not be deemed achieved unless such written confitmation is
received or waived by the Company, In the event Guaranteed Performance is not
achieved within the time period set fDl'th in this Section (as such time period may be
extended by the Company in its sole discretion), but the ER V confirms that during
such time period the Plant consistently produced energy that is at least four times
greater than the energy consumed by the Plant and that the temperatme of the steam
produced by the Plant was consistently 100 degrees Celsius or greater, then the
amount payable by the Company pursuant to Section J(c) a-bove shall be reduced in
proportion to the reduction in the Energy Multiple, and the total purchase price set
iorth in Section 3.1 shall be reduced accordingly. If neither the foregoing standard nor
Guaranteed Performance is achieved, the Company shall not be required to pay any
amount pursuant lo Section 3(c) above and the total purchase price set torth in
Section 3.1 shall be reduced accordingly.

..
\

G. Conditions Precedent

The Company's obligation to pay the $ tO,OOO,OOO described in Section 3.2(b) above
is subject to satisfaction of the fo!lowing conditions (the 'Conditions Precedent") as
determ ined by the Company based upon commercially reasonable standards, or the
waiver of any one ur more of such condition· hy the Company in irs sole discretion:
(a) Receipt of evidence that all E-Cat IP is owned by Leonardo and/or Rossi.

4
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(b) Receipt of evidence of the corporate authority of Leonardo to enter into this
Agreement and perform its obligations hereunder.
(c) Confirmation that the representations and warranties of Leonardo and Rossi
set forth herein arc true and correct.
(d) AH representations and warranties of Leonardo and Rossi shall be true and
correct as if made on and as of the date of payment of the $l0,000,000 and
Leonardo and Rossi shall have delivered to the Company Wl'itten cet1ificatiotl
that the representations and warranties of Leonardo and Rossi set f011h herein
al'e true and con·ect as or the date payment is made.
Leonardo and Rossi agree to provide · the Company with such information and
documentation as it may reasonably request to satisfy the Conditions Precedent. Tn
the event the Conditions Precedent are not satisfied on or prior to the date that is 60
Business Days following the date of this Agreement, the Company will be entitled to
suspend lts obligations hereunder until such Conditions Precedent are satisfied or
waived by the Company or to terminate this Agreement and be released from any
liability hereunder; provided, however, that if the Condition Precedent set fmth in
Section 6(e) above is not satisfied within such 60 Business Day period, the Company
will either waive the condition and proceed as otherwise set forth herein ot' terminate
this Agreement.
7. Patent Prosecution and Maintenance
7 .I For each patent application and patent undet· the Licensed Patents, Leonardo shall:

(a) prepare, tile and prosecute Sllch patent application;
(b) maintain such patent;
(c) pay ail tees and expenses associated with its activities pursuant to Sections 7 .I (a)
and (b) above;

(d) keep the Company ~:urrently it1tonned of the filing and progress in all material
aspects of the prosecution of such patent application, and the issuance of patents
from any such patent application;
(e) consult with the Company concerning any decisions which could afkct the smp1'
or cnt(xccmcnt ot' any issued claims or the potential Rbnndonment nf stwh palC'llt
applicntinn or p<llcnt: and
(I) nutii)' tlw C'utnpany in\\ rili111! ul any addiiiuns. dl'icliotls ur changL~S in !Ill' status
uf SUch patt·nt or [)U[Cilt app] icatiotl.

The Company. HI its election and at its expense, may participate in patent prosecution

and maintenance as set Corth above to the extent it deems necessary or desirable.
7.2 If l.connrdo w isltes to abandon any patent application or patent that is a Licensed
PalcnL it shall give the Company ninety (90) clays prior written notice or the desired
abnndoLuuent. Leonurdo shall Hot abandon m1y sud1 Licensed Patent except upon the
prior 1\'rillen COLlSt:lll or tht; Company. On the Company's request, whi~:h may be
provided at any time afkr· the notice or desired abandonment, Leonardo shall assign
to the Company any such patent nppli~:atiun and patent Leonnrdo wishes to abandon.
:i
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Effective as of the effective date of such assignment, such patent application and
patent shall no longer be a Licensed Patent.

8. Third-Party Infringement.
8.1 A Patty receiving notice of aUeged infringement of any Licensed Patent in the
Territory, or having a declaratory judgment action alleging invalidity or
noninfringement of any Licensed Patent in the Territory brought against it, shall
promptly provide written notice to the other Parties of the alleged infringement or
declaratory judgment action, as applicable.

8.2 Leonardo shall bring suit or defend a declaratory judgment action and control the
conduct thereof, including settlement, to stop infringement of any Licensed Patent;
provided, however, that Leonardo shall only be required to take such action after (i)
notification from the Company advising that it believes such action to be necessary or
advisable, and (ii) only as and to the extent deemed to be appropriate by au
independent patent attorney selected by Leonardo. Leonardo may force the Company
to become a party to the suit 01· action only if a court of competent jurisdiction
determines tbe Company is an indispensable party to the suit Leonardo. shaH (a) hold
the Company free, clear and harmless from any and all costs and expenses of the sui't,
including reasonable attorneys' fees, and (b) compensate the Company for the
reasonable time and expenses of the Company's employees for any required
assistance or testimony of the Company's membel's, managers, officers, and
employees in connection with the suit. The Company may voluntarily initiate or
participate in any suit or defense of a declaratory judgment at the Company's election
and at its expense as the Company may deem appropriate to enforce or protect its
rights or interests unde1· this Agreement.

I ,i
I

j
··~\

I

.' - . . _ . / '

9. Regulatory Clearance. Leonardo, Rossi.., and AEG, each to the extent requested by
the Company, shall reasonably cooperate with the Company in obtaining any
clearances or iicenses from govermnenta! agencies or regulatory authorities to own,
possess, make, operate, sell, or export the ~-Cat JP or the E-On Products.

10. Recordation of License. Upon the request of the Company, Leonardo and Rossi
shall assign to the Company the Licensed Patents with respect to the Territory or, if so
requested by the Company, record this Agreement (or a memorandum hereof, or
similar document) as permitted or required by the laws of countries In the Territory,
and any recordation fees attd related costs and expenses shall be paid by Company.

11. Mutual Representations and Warranties.
Each Party hereby represents and wnrnmts to the other patiy that:
(a) it is duly organized, validly existing and in good standing as a corporation or
other entity as represented herein under the laws and regulations of its
jurisdiction of incOivoration or organization;

(b) it has, and throughout the term of the License shall retain, the full right, power
and authority to enter into this Agreement and to perform its obligations
hereunder;

6
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(c) the execution of this Agreement by its representative whose signature is set
forth at the end hereof has been duly authorized by all necessary corporate or
limited liability company action of the Party; and
(d) when executed and delivered by such Party, this Agreement shall constitute

the legal, valid and binding obligation of that Party, enforceable in accordance
wttb its terms.
12. Representations and Warranties of Leonardo and Rossi.
Leonardo and Rossi, jointly and severally, each hereby represents and warrants to the
Company that:
(a) Leonardo and/or Rossi are the sole and exclusive legal and beneficial owners
of the entire right, title, and interest in and to the E~Cat lP and are the record
owners of all patent applications and issued patents that are Licensed Patents,
have good and valid record and marketable title to the E-Cat IP, have not
licensed the E-Cat TP to any other party and are under no express or implied
obligation to any third party that would restrict limit, or in any manner effect
the ability to license the rights to theE-Cat rP, and have and throughout the
Term will retain the full, unconditional and in·evocable right, power and
authority to license the E-Cat IP as provided herein, free and clear of any
Liens.
(b) The patents and patent applications indentifled on Exhibit A and all other ECat IP, all of ·which is to be delivered to the Company in accordance with
Section 3.2(b), are owned by Leonardo and/or Rossi and are all the patents and
patent applications and other intellectual property that are necessary or useful
for the Company to develop, manufacture, make, have made, use, have used,
offer to sell, have offered for sale, sell, have sold, import, and h ve imp01ted
aU the products deriving from tbe E-Cat IP in the Ten·itory.

(c) A list of all agreements in any way related to the E-Cat JP or the E-Cat
Products, including any and all sales or licensing agreements, is set forth on
Exhibit D attached hereto. Complete copies of all such agreements have been
delivered to the Company.
(d) Neither Leonnrdo nor Rossi has gra nted, and neither of them will grant, any
Iicenses or other cant ingent or non-contingent r·ight, title or interest under or
relating to the Licensed Patents or other E-Cal IP, including any such license,
right, title or interest thai permit or would permit any party to manufacture,
sell, or distribute E-Cat Products in the Territory or use the E-Cat lP in the
Territory, or is or will be under any obligation, that does or will conflict with
or otherwise affect this Agreement, including any of Leonardo or Rossi's
,·epresentat!ons, warranties or obligatiot1s hereunder or the Company's rights
or license hereunder. The Company is aware of the AEO Agreemen t.

(e) There neither are, nor at any time during the tem1 of the License will be, any
encumbrances, liens or security interests created or permitted by Leonardo or
Rossi involving any Licensed Patents or the other E-Cat IP.
7
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(f) The execution and delivery of this Agreement and the consummation of the
transactions contemplated hereby does not (i) result in the imposition of any

Lien tmder, cause the acceleration of any obligation under, or violate or
conflict with the terms, conditions or provisions of any contracts or other
agreements to which Leonardo or Rossi is a party or by which eitller of them
is bound, (ii) result inn breach or violation as of the date of this Agreement by
Leonardo or Rossi of any of the terms, conditions or provisions of any Law Ol'
Order, or (iii) require the provision of any payment or other consideration to
any third patty by Leonardo or Rossi, other than pursuant to the AEG

Agreement.
(g) To the knowledge of Leonardo and Rossi, none of the E-CatlP infringes upon

the l'ights of any other Person nor has the E-Cat IP been infringed upon by any
other Person and there is no prior att or other information that would adversely
affect the validity, enforceability, term or scope of any Licensed Patent. All
rights in the E-Cat lP are valid and in full force and effect and no appl'oval or
consent of any Person is needed tbr the interest of the Company in the rights
in the E-Cat [p to continue to be in full force and effect following the date
hereof and the transactions contemplated by this Agreement. Leonardo has
not taken any uction or omitted to take any action which would adversely
affect the validity ofthe rights in [he E-Cat TP.
(h) The AEG Agreement does not in any way restrict or inhibit the ability of
Leonardo to grant the License as provided herein.

- .-

(i) There is no Action or Proceediug or Order pending or, to the knowledge of

Leonardo or Rossi, threatened against Leonardo or Rossi which relates to or
could impact the E-Cat lP, or to wh.ich Leonardo or Rossi is subject or by
which an~' of their assets are bound. There is no settled, pendi11g ot· threatened
litigation or n:-examination, post-grant or inter pw·te.\· review, interterencc,
d~::rivarion, opposition, claim of invalidity or otllet· claim or proceeding
(including in the form of nny offer to obtain a ticense): (i) nlleging the
invalidity, misuse, unregistrabllity, unenforceability or noninti·ingement of any
Licensed Patent; (ii) chnllenging the ownership or ot· right lo practice ot·
license. an)' Liccn.ed P!'ltcnt, or alleging any right. title or intl!re~L with re);pcct
tiH~I\'IO; or (iii) nl lq~ing tltar llw prnctic~..· tll'any l.kcn~t:d Patent or lht' IIHtking,
liSillg. orli;ring lo sell. saiL' or intpllltalil)o or till)' E-C"'Hl rwuud in the
Tcrritnr}' do ·s nr wnuld inli·in~~- 1\tisappruprint~:: tlr otherwise viuhtlt' any
patent. lrmlt- sr>crt:l or otht.'r intell~t'luctl pmpl"rl~· nl' any th it·d party. Ncith1.•r
Lt::orwrdn 11nr Russi has Ull)' knowledge. ai'Ler reasomtb!t:: investigation, ofuny
n1ctuttl. l~gnl or other reasonnl>le l>nsis tor any litigation, claim or pro<:eeding
described in lhi:; paragraph.
(j) Ei!ch of L~outlrJo uml Rossi lws liled witltin the tim~ prescrille.d hy lnw or
n.:gulallon:> ttll ta.' returns o1' n:ports, <.111d has puid all t;ves required by nny
jurisdk tion or subdivision or ugency lhereot: in cm:b case altribumlllc lo
periods on or prior to the execution of this 1\grecmcnt, with respect to ond to

the cxtl!nt of its ownership and/or usc of the E-C"'at lP.
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(k) Leonardo is not in violation of any Law or Order to which the E-Cat
subject.

[p

is

(I) The cost to produce the Plant that will be delivered to the Company pm·suant
to this Agreement, assuming high scale production volumes, will not exceed
$1 00/kW and the maximum cost to fuel the Plant on the date hereof is $10 per
1OkW of output.
(m)All of the books and records and other documents to be delivered to the
Company pursuant to this Agret";ment will be true, correct and complete in all
material respects.
(n) None of Leonardo, Rossi or any other shareholder, director, officer or

employee of Leonardo (i) is a Person appearing on the Specially Designated
Nationals and Blocked Persons List of the Office of Foreign Assets Control in
the United States Department of the Treasury, (ii) is any other Person with
whom a transaction is prohibited by applicable provisions of the USA
PATR£0T Act, the Trading with the Enemy Act or the foreign asset control
regulations of the United States Treasury Department, in each case as
amended and in effect from time to time, (iii) is controlled by any Person
described in the foregoing items (i) or (ii), with ownership of20% or more of
outstanding voting securities being presumptively a control position for
purposes of this clause, and (iv) has its principal place of business located in
any country described in the foregoing item (ii). Fmther, neither Leonardo nor
Rossi has entered into any written or ornl agreements •·elating in any way to
the E-Cat Products or the E-Cat lP with any Person described in (i), (ii), (iii)
ot· (iv) of the foregoing sentence.
13. Coyenants and Agreements.
13.1

Services by Rossi. !n consideration of the paymen ts set forth herein, Rossi
will provide ongoing tt~n i ng and support to the Comwmy in the use of the
Plant and the production of the B-Cat Products tor a erred of not less than
twe. ve mon ) S o ewmg a 1 att on, as an to t 1e extent reasonably requested
by the Company to ena ble ir to ut 1hze the E-Cat II', operate the Ptanl nnd
prodiT~e the F.-<nt Pt·oducts. Furt iP r. Ros. 1 anCI the Company cunently
conlem plate that the Company wi II en~w!',e Rossi as its chier scit:ntist put'stwnt
tu a scpmate ngree111<.:11t to l>e entered into f(JIIowing Validation. in which
~:vent the servicl'S corllernplated by the preceding sentence will be rendered
pursuant to such engagement.

U.2

I)
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Leonardo or Rossi than the terms proposed by the Company. In the event
either of Leonardo or Rossi desires to enter into an agreement that does not
satisfy the requirements set forth in the foregoing sentence, they must first
offer the same agreement to the Company and the Company will have thirty
days to accept or reject it. If the Company rejects it, Leonardo or Rossi may
enter into that agreement with anothet party at any time during the following
sixty (60) days, and, if they fail to do so, they must again provide the
Company with the right of first o·ffer before entering into a licensing
agreement with any otller party. Any licensing agreement entered into by
Leonardo or Rossi regarding theE-CAT IP or the manufacture or distribution
of E-Cat Products must include a provision prohibiting the manufacture, sale
or distribution of E-Cat Products, and the use of theE-Cat IP, in the Territory.
13.3

Covenant Not to Compete. For as long as the Company or any of its
subsidiaries is engaged in any business related to the E-Cat Products and
Leonardo, Rossi or any Affiliate of Leonardo own any of the Company's
equity ownership interests or Leonardo, Rossi or any Affiliate are performing
services for the Company or S\lCh transferee (whether as an employee,
consultant or otherwise and specifically including the period of services
required by Section 13.1) and for an additional pet·iod of two (2) years after
the last of Leonardo, Rossi or such Affiliate shall have ceased to pt·ovide such
services, none of Leonardo, Rossi or any of their Affiliates will (except as an
officer, director, stockholder, employee, agent or consultant of the Company
or such subsidiary of the Company) directly or indirectly own, manage,
operate, join, or have a financial interest in, control or participate in the
ownership, management, operation or control of, or be employed or engaged
as an employee, agent or consultant, or in any other individual or
representative capacity whatsoever, or use or permit their names to be used in
cu11nection with, or be othenvise connected in a11y manner with any business
or enterprise (a) engaged in the design, development, manufacture,
distribution, tease, rental or sale of any E-Cat Products, or the provision of any
services related thereto or (b) which is competitive with the E-Cat Products,
unless Leonardo or such Affiliate shaH have obtained the prior written consent
of the Company or such subsidiary of the Company, as the case may be. In the
event of termination of this Agreement due to a breach by the Company, the
Company and all its affiliates, employees., officers, directors, f01· two 2 ears
is a eement will not be allowed to work
after the eri a
for a com e · ·
· the licensin or sale of pro 11cts competing
wit 1 the E-Cat Products.

13.4

After Acquil·ed/Dcveloped Assets, Iutellectual Property Rigbfs. Leonardo
and Rossi hereby agree rhat tram and after the dare hereof, any and aJJ
inventions discoveries, concepts ideas, information and anything else that
Leonardo Rossi or any of lheh· Affiliates makes or develops which relate to
the E-Cat IP or are useful in the business or activities in which the Company is
or may become engaged, including without limitation, enhancements,
improvements, alternations, additions, deviations, changes, variations, as well
as all derivative wotks based on the E-Cat lP and any item or product
embodying the E"Cat IP and all applications, names, titles, characters,
symbols, designs, copyrights, patents, trademarks, artwork, and elements

\

...__, .

-----
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embodied in, dedved from or related thereto and any other product, service,
presentation, ancillary work or commercia! endeavor including, without
limitation, as represented in any and all media, and all thlrd·party preducts
using or incorporating the E-Cat lP and all ernbodiments of !he foregoing
(collectively, the ''After Acquired/Developed Assets11) shall be and shall
remain within the scope of the definition of E·Ca IP and shaH be included in
the License. Leonardo and Rossi each hereby agrees to, and agrees to cause its
Affiliates to, promptly assign, transfer and conve,y to Leonardo any and all
right, title and interest in and to any such After Acquired/Developed Assets
and intellectual property rights therein if such rights are not owned by
Leonardo and to execute any and all intellectual property applications and
[nstruments of conveyance and other documents1 and to take aU other steps
necessary to vest Leonardo with the entire right, title and interest in and to the
After Acquired/Developed Assets free and clear of all Liens. Further, it is
acknowledged and agreed thar, from and after the date the License
commences, any and all inventions, disroveries, concepts, ideas, information
and anything else that the Company, its sublicensees, or any oftlleir affiUates.
makes or develops which relate to the E-Cat IP or are useful in the business or
activities in which the Company is or may betome engaged including without
limitation, enhancements, improvements, alternations, additions, deviations,
changes, variations, as well as all derivative wocl<s based on the E-Cat IP and
any item or pt'oduct embodying the E..Cat IP and aU applications, names, titles,
characters, symbols, designs, copyrights, patents. trademarks, artwork, and
elements embodied in, derived from or related thereto and any other product,
service, presentation, ancillary work or commercial endeavor including,
without lirnltation, as represented in any and all media, and all embodiments
of the foregoing shall be and shall remain the property of the Company (or
such sublicensee or affiliate if so agreed by the Company).

13.5

....

Tax Matters. The Parties shalt file all necessary documentation and returns
with re pect to any applicable sales, use, transfer, real property traosfel',
recm·ding, gains, stock transfer and other similar taxes and fees pertaining to
the respective revenues derived by the Parties in respect of theE-Cat [p (such
taxes and fees, including any interest or penalties thereon, are het·ein
sometimes called "E-Cat Taxes"}. The Parties agree to defend and hold
harmless each other Party from and against any Governmental or Regulatory
Body action <toaainst one Party with re pect to E·Cat Taxes payable by such
Party <md arising out of or in connection with the transactions effected
pursuant to this Agreement. Each Party li.u1her agree to defend and hold
harmless each other Party with respect to any additional E-Cat Taxes imposed
by reason of any payment made by an indemnifying Party under this Section.

14. Indemnification.
15.1

Leonardo and Rossi shall indemnify, defend and hold hannless the Company
and its members, manager , officers, directors, employees, agents, successors,
assigns and sublicensees (each, a "Company Indemnitee") against all losses
arising out of or resulting ti·om any third party claim, suit, action or
prm:eeding related to, arising out of or resulting from any breach by Leonardo
or Rossi of any representation, warranty, covenant or obligation of Leonardo
ll
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or Rossi unde r this Agreement. The Company shall indemnify, defend and
hold harmless Leonardo and Rossi, and tb.eir respective members, managers,
officers, directors, employees, agents, successors, assigns aud sublicensees
(each a "Leonardo Indemnitee") against all losses arising out of or resulting
from any third party claim, suit, action or proceeding related to, arising out of
or resulting from any breach by the Company of any representation, wal'ranty,
covenant or obligation of the Company 1mder this Agreement

15.2

[Intentionally omitted]

15.3

The Company Indemnitee or the Leonardo Indemnitee, as the case may be,
shall pl'Omptly notify in writing each Party responsible for indemnification of
any claim subject to indemnification ltereundet· and cooperate with each
indemnifying Party at such indemnifying Party's sole cost and expense. Each
Party responsible for indem nification shall immediately take control of the
defense and investigation of the claim and shall employ counsel reasonably
acceptable to the Company Indemnitee or the Leonardo Indemnitee, as the
case may be, to handle the defens1;: ofthe same, at the sole cost and expense of
the indemnifYing Party or Parties. An indemnifying Party shall not settle any
claim in a manner that adversely affects the rights of the indemnified Party
without the indemnified Party's prior written consent, which shall uot be
unreasonably withheld or delayed. The failure of the Company Indemnitee or
the Leonardo Indemnitee, as the case may be, to perform any obligations
under this Section 15.3 shall not relieve any indemnifying Party of its
obligation under this Section 15.3, except to the extent that the indemnifYing
Party can demonstrate that it has been materially prejudiced as a result of the
failure. The Company Indemnitee or the Leonardo Indemnitee, as the case
may be, may participate in and observe any proceedings that are the subject of
this paragraph at such Party's own cost and expense with counsel of its
choosing.

I

16. Miscellaneous.

16.1

Certain Definitions. As used in this Agreement, the following terms have the
following meanings unless the context otherwise requires:
"Action or Proceeding" means any action, suit, proceeding or arbitration by
any Person, or any investigation or audit by any Govemmental or Regulatory
Body.
''AEG Agreement" has the meaning set forth in the recitals to this Agreement.

"Aft11iate" means with respect to any PersOt\, any other person controlling,
controlled by or under common control with such first Person, and with
respect to any natural Person, includes such Person's spouse and other
relatives by blood or marriage.
"Agreement" means this License Agreement.

12
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,;Business Day" means any day other than a day on which commercial banks
in New York, New York are authorized or required by law to close.

.

';Company" has the meaning set forth in the recitals to tbis Agreement.
"Conditions Precedent" has the meaning set forth in Section 6 of this
Agreement.
"E-Cat" has the meaning set forth in the recitals to this Agreement.

· E-Cat IP'' has the meaning set forth in the recitals to this Agreement. and
shall include all documents, manuals, technical data, formulae, and other items
and materials necessary or useful to enable the Company to (i) operate the
IMW E-Cat Unit, (ii) make E·Cat Products and (iii) exploit the E-Cat TP as
contemplated by this Agreemenr.
"E-Cat Products" has the meaning set forth in the recitals to this Agreement.
'Governmenta.l or Regulatory Body" means any cowt, tribunal, arbitrator or
any government or political subdivision thereof, whether tederal, state, county,
Local or foreign, or any agency, authority ofticial or instrumentality of any
such govemment or political subdivision.
"Law'' means any law, statute, l'llle, tegulation, ordinance and otheL'

pronouncement having the effect of law of the United States of America, any
foreign country or any domestic Ot' foreign state, country, city 01· other political
subdivision or of any Governmental or Regulatory Body.
' Lieensed Patents" means the patents, pntcnt applications, and patents pending
designated as "Licensed Patents" on Exhibit A attached hereto, all patents
issued from such patent applications attd aU continuations. continuations-inpat'!, clivi:;iorts, extettsions, substitlltions, reissues, re-examinations and
renewals oCmty ofthe foregoing, and any patents in the Territory i suing from
nny npplications tiled <titer the dnte of this Agreement tbat claim priority from
any of tile patents or patent applicntions designated as 'Licensed Patents' 011
Exhibit A 0r from whid1 nny of the patents 0r patent ttpplil.:ulions designated
iiS ··l.in'IISI'd Palt>nls·· on E:-;hihit A dflil1l priority.

/

~-

··t.il!_ll .. ntc<ll1 ~ lll1) lkn. pkd~l:. lty,wthcl'ntinu. mortgage. ~~:~uri!) intcr~;st_
<'laint. h•asl'. dwr~~·- nption. ril!ht nf first l'l·rwml. l't!St'mcnt. !il~rv itudt·. tn111 s l~'r
restriction under any instrument. agreement, cncumbnua;c or any oth r
rcstt'ictionor llndtatitlll of HI I)' llillllrc or kind whulsllc:!Ver.
··Qrds:{' means any writ. jucigment. decree. i11junction or similar order or <my
Governmental or Regulatory Uocly, in cnch case whether preliminary or tina!.

··Person" means any individual, corporalior1, partnership, linn, joint venture,
association, joint-stock company, trust. unincorporated organit.alion,
(iovernrncntal nr Rc~ul~1tory Bndy or ollwr Fntity.
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"'Plant" hils the meaning set forth in Section 1.2 of this Agreement.

'Tax" and "Taxes" means all taxes or other assessments imposed by any
federal, state or local raxing authority, including income, excise, property,
sales, use ad valorem, and franchise taxes other thanE-Cat Taxes.
·'Valid Claim" means, on a country-by-conlltry basis, a claim ofan unexpired
issued or granted Licensed Patent so long as the claim has not been admitted
by Leonardo or otherwise caused to be invalid or unenf~rceable through
reissue, disclaimer or otherwise, or hold invalid or unenforceable by a tribunal
or governmental agency of competent jurisdiction from whose judgment ao
appeal is allowed or timely taken.
"Validation" has the meaning set to1th in Section 4 of this Agreement.
''Watts", "kW", '"wlW"," GW": it is intended that in this Agreement Watts are
always Thermal Watts, not Electric Watts.
16.2

Expenses. Except ns otherwise expressly provided herein, whether or not the
transnctions contemplated by this Agreement shall be consummated, each of
the parties hereto shall pay its own expenses (including, without limitation,
attol·ne}''s and accountants' fees and out-of-pocket expenses) incident to this
Agreement and the transactions contemplated hereby.

16.3

Notices. All notices, requests, demands and other communications required or
permitted to be given hereunder shall be in writing and shall be given

personally, sent by facsimile transmission or sent by prepaid air courier or
certified registered mnll, postage prepaid. Any such notice shnU be deemed to
have been given (a) when received, if delivered in person, sent by facsimile
transmission and, in the case of ~ilcsimile, confirmed in writing within three
(3) Business D<~ys thereafter, or sene by prepaid Federal Express or other
generally recognized prepaid air courier o1· (b) three (3) Business Days
fo llowing the mailing thereof, if mailed by registered or certified tirst class
mnil postago;: prepaid, return re{;cipl requested iu caclt such case to the
respective nddt·ess <IS set tbrth on the signature page hereto (or to such other
address \ll' addresses ns n pnrty may hnvc mlvi~d the other ). A copy of all
nolln:s slwll also bf' se!lt via ~~mail. hut tlw thilur~ c)fnny such no(il't' hy ~~mnil
ln lw rcct'ivcd shall not al'!i.:d ltotiec otht-•twi:w valiclly t!iwn undt•r this

r' I
.

~

Agt\:ctncul.
I (i.'l

Puhlidty; CoHiidenlinliiy. No puhl kily r ·lce~s{ nr public antwunccntcnl
concerning Litis ;\grcemen! or the lran ·actions contemplated hereby shalt bt:
made by Leonardo. Rossi, A EG or lh~ 'om pony wit hour written ndvnncc
etpprov!l l thereo f' b)' cnch nr Lcunardo aud the Compuny. While: this
Agrc~mcut is in effc:cl and after this Agre~•n~nl lcmninat~s. each purly hc:n:ru
n11d it: Aniliut\!s ·hall kct.:p conlid~ntinL and sh:lll not discltlSC. thl! lt!l'tus or
rhis t\grccm 'lll w llll)' other [">~;r~on without !he prior couscnt of ~::ach other
Party h~rctu unk:.>s (i) lilt: disclosure is rc~1uircd by luw or lcgul procc:ss
(inc lL•<ling without limitmion th~: federal securities laws and the: rules and
regulnrions of' lilt: Securities and ExchanPc Cununissiun pronud)J.ntcd there

1·1
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under) or (i i) the disclosure is to any officer, director, employee or agent of
any patty hereto o1· of any of its Affiliates and such Person needs to know such
information for purposes of consummating the transactions contemplated by
or the performance of this Agreement. In the case of press conferences or
press releases, Leonardo shall have the right to select or l'eject certain
joumalists, who will be a part thereof or who will receive such 1·eleases.
During the term of this Agreement, each of Leonardo, Rossi, and AEG agrees
to keep the E-Cat IP strictly confidential and not disclose any of the E-Cat lP
to any other party; provided, however, that Leonardo and/or Rossi may
disclose the E-Cat TP (i) to its employees as necessary in connection with the
business of Leonardo and/or Rossi, provided that such business does not
violate the provisions of this Agreement and further provided that such
employees enter into a confidentiality agreement requiring them to keep the£Cat lP strictly confidential, and (ii) in connection with any license agreement
entered into in accordance with the procedure set forth in Section 13.2 hereof,
provided that such disclosure is made only to tile extent necessary to permit
such licensee to utilize the license granted and such licensee enters into a
confidentiality agl'eement requiring it to keep such E-Cat IP strictly
confidential. Any confidentiality agreement entered into with an employee m·
licensee as contemplated in the preceding sentence shall include a provision
stating that the Company is a third party beneficiary of sucll contidcntiality
agreement and may enforce the terms thereof. Each of Leonardo, Rossi, and
AEG acknowledges that unauthorized use or disclosure of the E-Cat IP may
result in irreparable damage to the Company. Accordingly, the Patties agree
that ir~unctive relief shall be an appropriate remedy in the event of any breach
or threatened breach of this paragraph, in addition to money damages or such
other remedies as may be available with respect to SLtch breach or threatened
breach.
l 6.5

.Bnnkruptcy. All rights and licenses granted under this Agreement are nnd
shall be deemed to be "embodiment(s)" of "intellectual property" for purposes
of, and as such terms are used in r111d interpreted under, Section 365(n) of the
United Slates Bank.mptcy Code (the ·'Bankruptcy Code"). The Company shall
have the right to exercise all rights and elections with respect to the E-Cat IP
and all E-Cat Products. Without limiting the generality of the foregoing, each
n t' Lcon<1rdo ancl Rossi ad;:nowled!~es nnd agrees that. i r· Leonardo or l<n:-;si (nr
Rossi's cstalt:) shall become subj,·ct to any banl-;ruptcy or similar proceed iii)':
(a) subject to the Cotnpany's rights ul' ~~lection, all rights <llld licenst~s granted

or

In tlw Company ilcrcuntlcr will coutinue subject tu the terms and conditions
this t\gn.::cmcnl, <tnd will not be alfet:led. even by Leonardo's or Rossi's

rejection or !his Agreement. w1d (b) !he Company shnll be cntitlt.:d to n
complete duplicate ot· (or comrlete access to. as appropriate) all such
intelleL:lual properly and embodilllents of intellectual properly ~.:omprisi11g or
relating to any E-Cat rr or E-Cat Products, and the same, if not alrcndy in· the
Compa11y's possession, shall he promptly delivered to the Company, unkss
Leonardo elects to ami dllcs in 1:1ct continue to perform all of" its obligations
under this Agreemcnl.

1:-i
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i
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!6.6

By joining into this Agreement as a Party, AEG acknowledges the
terms of this Agreement, agrees that this Agreement does not violate the
provisions of the AEG Agreement, agrees that the rights granted to AEG
under the AEG Agreement do not and will not infringe upon or interfere with
the License, agrees to indemnity and hold harmless the Company from and
against any claim or dispute arising between AEG and Leonardo or Rossi in
connection with the A£G Agreement Ol' othetwise, and agt·ees to indemnify
Leonardo and Rossi fi·om and against any claim or dispute arising between
AEG and the Company in connection with this Agreement or otherwise. All
Parties hereby acknowledge and agree that the payments due to AEG pllrsuant
to the AEG Agreement with respect to this Agreement will be made directly
by the Company to AEG pursuant to a separate agreement to be entered into
between AEG and the Company. The amounts payable to Leonardo hereunder
reflect the fact that Leonardo will not make any payments to AEG under the
AEG Agreement. AEG flllther acknowledges that upon execlltion of this
Agreement and compliance by the Company with the provisions set forth
herein, AEG will have no further rights under the AEG Agreement to market
or sell the E-Cat IP or the license to manu(hcture of the E-Car Products;
provided, however, that in the event this Agreement is terminated by the
Company for any reason or by Leonardo or Rossi due to the Company's
failure to comply with the provisions of this Agreement, tl1e A.EG Agreement
will be deemed reinstated in full and shall thereafter remain in full force and
effect in accordance witl1 its terms, except that no amount shall be payable
under the AEG Agreement by Leonardo with respect to this Agreement.

16.7

Assigumeut. Other than lhe Company's right to sublicense as provided in
Section I, nei ther Leonardo nor Rossi, nor the Company, shall assign or
otherwise transfer any of its l'ights, or delegate or otherwise transfer any of its
obligations or performance under this Agreement, in each case whether
voluntarlly, involuntal'ily, by operation of law or otherwise, without the other
pnrty's prior written consent. No delegation or other transfer will relieve
Leonardo or Rossi or th~ Company of any of their obligations or performance
under this Agreement. Any pmportcd assignment. delegation or transfer in
violation of this Section 16.7 is void. This Agreement is binding upon and
inures to the benefit of the Parties and !heir respeclive permitt~;d suc~essors
and assigns.

I (i,8

This 1\gnTillcnt (indudi11g the bhibits a11d Sclwduks
<111d the olhGr agn:L~lllt:llts. ccr!ilicate.s and docUilH:IltS specilically
incorporated hcrci11 by rekreuec thereto, or delivered pursuant In this
Agreement contain the entire agreement among the pClrtics with respect to the
transactions described herein, and supersede all prior agreements, written m
oml, with respect thereto.

AEG.

fi:ntit·e

A~~rtL'ItH'III.

ln~relo)

I (i.9

Wnivcl'.s and Amcndmcut.s. This Al!reerncnt ltHty be amended. su pen;eded
cancckd. renewed or extended. and the ICI'Il\S hereol'n1ay bt: w<livcd. only hy u
written iuslnnncnl signed by the Parties or. i11 the case of a waiver. by the
Parly w<~iving cnmpli<mcc. No dday on the pan ol"any Pnrty in cxt:n.:ising any
right, r.>ower or privilege hereunde1· shall t)perate as a wniv~r tlten:ot'.
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16. I 0 Governing Law and Dispute 1\esohltioa. This ~t shall be construed
and enforced under the laws of rhe State of Florida without regard to the
conflicts of law principles thereof that would defer to or result in the
application of the substantive laws of another jurisdiction. Any controversy or
claim arising out of or relating to this Agreement, or the breach thereof. shall
be settled exclusively by the Court of Miami. Florida. USA.
I6.11 Force Majeure. Neither Party shall be liable for any delay in the performance
of its obligations hereunder to the extent such delay is due to events beyond its
reasonable control including without limitation, acts of God, fire, flood or
other natural catastrophe, acts of any goveriunent in its sovereign capacity
(including but not limited to any rule, law, order, regulation or direction
thereof. or of any department, agency or commission thereat), national
emergencies, insul'rections. riots, war or hostile activities, quarantine
restrictions, embargoes, launch failures, strikes, lockouts, work stoppages or
othet' labor difficulties and sun eclipse or solar outages; provided, that notice
thereof is given to the other Party within thirty (30) days of the later to occur
of such event and the date that the Party being affected by such event obtains
actual knowledge of such event.
16.12 Further Assurances. Each Party shall do and execute, Ol' arrange for the
doing and executing of, each necessary act, document and thing to implement
this Agreement.

16.13 Variations in Pronou1ts. All pronouns and any variations thereof refer to the
masculine, feminine or neuter, singular or plura!, as the context may require.

I6.14 Headings, References. The headings in this Agreement are fm reference
only, and shall not affect the interpretation of this Agreement. All references
herein to Sections, subsections, clauses, Exhibits, and Schedules shall be
deemed references to such parts of this Agreement, unless the context shall
otherwise require.
16.15 Exhibits and Scbedules. The following Exhibits and Schedules are attached

to this Agreement and incorporated herein:
Exhibit A
Exhibit B
ExhibitC
Exhibit D
Schedule 3.2(b)

Description of E-Cat rP, including Licensed Patents
AEG Agreement

Description ofthe the l MW E-CAT Unit
and the "Hot Cat" Unit
List of agreements related to E-Cat IP or E-Cat Products
Procedures for validation of E-Cat rP

17
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IN WITNESS WHEREOF, the Parties hereto intending to be legally bound hereby,
have duly executed this License Agreement on the date first above written.

INDUSTRIAL HEAT, LLC

By:

lh.d<~

N~me:/}1: fli{ ? }j]:?/;~9',
Tttle: ;A ~ /i . ,--?-'2.·
Address or-Not1c-es:

lll East Hargett Street, Ste 300
Raleigh, NC 27601
Email:
LEONARDO CORPORATION

By:

)..L

Nam~ft0$i"l
Title: f A.-E ~C~~
Address for Notices:
Andrea Rossi
133 LLincoln RD., APT 601
:Miami Beach FL 33139
Email: eon333@libero.it

ROSSI

Andrea Rossi

(\\•J,J>flisPr

Address for Notices:
1331 Lincoln RD., APT 60 I
Miami Beach FL 33139
Email: eon333@libero.it

~..>>i
I

AEG:

AmpEn::·Inc. ?/~
Name: {<+t--( 1{.1, ""'""' • (
Title: /M-~ _...,~.,r7-
Address for Notices:
4110 Sunset Boulevat·d
Steubenville, Ohio 43952
Email: crgcassarino67@gmail.com

18
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EXHIBIT A
Description of E-Cat TP, including Licensed Patents
See anached.

"
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EXHIBIT A

Description of the IP:

The IP is constituted by a volume in which are explained all the constructive drawings, with the
dimensions and the characteristics of the materials, along with the Instructions necessary to:
1- Manufacture the E-cats
2- Operate the E:-Cats
3- Manufacture the control systems
4- Operate the control systems

The IP will also contain 9 patents: (

-

+ht. u /.i't-Ut~eJ

Pt:t ""~k ')

1- Italian patent granted for process and apparatus
2- USA patent pending for process and apparatus
3- Europe patent pending for process and apparatus
·~·.·:
-~. /

,.-

I

4- USA patent pending for particulars and theory

5- USA patent pending for control systems
6- USA patent pending for additives and catalyzers In process and apparatus
7- USA patent pending for Hot Cat

8- USA patent pending for direct conversion of photons Into electric energy
9- USA patent pending for particulars of the reactor

•
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Specification of E-Cat 1Mw Unit
Thermal OUtput Power
Electrfcallnout Power Peak
Electrical Input Power Average
COP
Power Ranges
Modules
Power per Module
Water Pump brand
Water Pump Pressure
Water Pump Capacitv
Water Pump Ranges
Water Input Temoerature
Water Output Temperature
Control Box Brand
Controlling Software
Operation and MaintenanceCost
Fue!Cost
Rechar~eCost

RechargeFrequencv
Warranty
Estimatedlifespan
Price
Total Cost (20 years operatlori)
Dimension

1MW
200k.W
167kW
6
20kW-1 MW

52
20kW
4 Bar
1500 kQ/hr
30-1500 kglhr
4·85C
85-120 c
Natl. lnstr.
Leonardo
$0.5/MWhr
$0.1/MWhr
$10/module
2/vear
2 vears
20vears
1.5 MUS
12.13/MWh Euro
2.4x2.6x6m

)
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EXHTBIT D
List of Agreements Related to E-Cat lP or E-Cat Products

See attached.
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EXHIBITD

LIST OF THE EXCLUSIVE COMMERCIAL liCENSEES

1- AMPENERGO- AMERICAS

2- HVOROFUSION (LONDON): NORTH EUROPE
3- ECOGLOBALFUELS (SIDNEY): AUSTRALASIA, AFRICA,INDIA
4- LUBERONENERGIES (AMSTERDAM): FRANCE, BENELUX
5- LEONARDO SLOVENIA (LUBIANA): SlOVENIA
6- PROMETEON (BOLOGNA): ITALY AND AUSTRIA
7- ECAT DEUTSCHLAND (BERLIN}: GERMANY
8- ECATSWISSE (ZURICH): SWISSE AND LIECHTENSTEIN
9- CASTIGAN {lA VALlffiA): MALTA
10- STREMMENOS (ATHENS): GREECE AND BALKANS
11- MAIMARIS (CYPRUS): CYPRUS

•
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SCHEDULE 3.2(b}

Procedures for Validation ofE-Cat IP
No later· than five days following Validation of the Plant, Leonardo and Rossi will deli vet· to
any combination of one or more United States patent attorneys (the "Attorney(s).,) and a
nuclear engineer (the "Engineer"), in each case that are not an Affiliate of Ross~ to be
selected by Leonardo (the "Validation Agent"), all documents, manuals. technical data,
formulae, and other items and materials (collectively, the ..Technical Information") necessary
or useful to enable the Company to (i) operate the 1MW E-Cat Unit and the "Hot Cat," (ii)
make £-Cat Products, and (iii) exploit theE-Cat 1P as contemplated by this Agreement;
provided, however, that the Technical fnformation shall not include the catalyzer formula
\ISed to fuel tile E-Cat and the «Hot Cat" (the ..Catalyzer Formula").
The Engineer will be eogaged to review the Technical Information delivered to it and verify
to the Company in writing that such Technical Information includes alJ items and materials
that appear to be reasonably necessary or useful to enable the Company to build and operate
the l MW E-Cat Unit and the "Hot Cat," exclusive of the Catalyzer Formula. The Engineer
will be required to submit the written verification to the Company, Leonardo, and the Escrow
Agent as soon as possible following Validation. but in any event within thirty days following
Validation. The Escrow Agent will be instructed to deliver to Leonardo the escrowed
$10,000,000 immediately upon receipt ofthe written verification from the Engineer.

/,;'

Prior to delivery of the Technical Information to the Attomey(s) and the Engineer. if
requested by Leonardo, such Aftorney(s) and Engineer will be required to enter into ao
agreement pursuatlt to wbich they agree to keep the Technical Infoanatioo delivered to them
and the E-Cat £P in strict con.fidence and not disclose to any party any ofthe Technical
[nformation or theE-Cat LP or the fact that they received and reviewed any of the Technical
Information. Each Attorney and the Engineer will further agree to ho}d such materials in
escrow and deliver the Technical Information in their possession (i) to the Company
immediately upoo receipt of notice from the Escrow Agent that the $10,000,000 has been
delivered to Leouardo by the escrow agent as contemplated by Section 3.2(b), or (ii) to
Leonardo in the event the Engineer is unable to veri f;t that the Technical Information
delivered to it meets the conditions specified above within thirty days following Validation.
The Company shall bear the costs of the Engineer.
Leonardo and Rossi shall deliver the Catalyzer Formula to the Company immediately
following delivery of the $10,000,000 to Leonardo by the Escrow Agent and shall
concurrently advise, inslruct and demonstrate to the Company the steps and procedures
necessary to create the Catalyzer Formula and to use the Catalyzer Formula to make the
I MW E-Cat Unit and the "Hot Cat" fulty operable in the snme manner as required fol'
Validation of the Plant.
The Engineer's written verification, all Technical Information, the Catalyzer Formula, and all
other E-Cat IP, to be delivered to the Company pursuant to the terms of the Agreement and
this Schedule 3.2(b) must be in English.
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COM~UANtE WITH ~FAC
I 1v o•.lut--t? / rvlV- c-:s-M c /

_.JM::£hcmrialla,lue. (1MY')hereby repteSents and warrants to Industrial Heat. LLC ('.Ill'') that
the following ~tiona are true and coaect as ofthe date hereof and ~s to immediately
notifY IH if any of the fottowing representations cease to be true and correct

JMC and its subsidiaries,. and their respective clliectors. officers. agems, employees and affiliates..
are in compliance wi1h the requiranents of&ecutivc Order No. 1322A, dated Sepcembe{ 23~
2001, and other similar requiremems contained in the rules and regulations of the Oft"'we of
Foreign Asset Control, Department of the Treasury (''OEA,C") and in any enablins legislation or
oth.el'executive Orders in respect thereof (the "Orders'").
Neither JMC nor any of its subsidiaries nor any director, officer, agent. elllployee. affiliate or
11ftY person acting on behalf ofJMC or any of its subsi.di.arWs or affilia~~ is, or is ~Y or
i'ndirectly owned or oo.otrolled by, an .individnal or enti1y that is currently subject to any ~ons
admi~ by OFAC, or listed on the Specially Designated. Nation$ and Blocked Persons List
tna.intained by OFAC on & of:'fulial website purnuant to the Orders or on any other list of
tenori&s or tm:rorist organizations :rna:inraincd pursuant to any aftlre m1es and~ of
OEAC or parsuant to y otbu appticable Ordm. otis a person o baa beeB ckli:nnined by
competent authority to be subject to 1M prohibitions contained ink ()nbs. or is OWDed or
controlled by, or acts for o.r behalf of. any persoo on such lists or any otht:r person who has
been deteimined by oom.petent aotho.rity ro be subject to the prohibitions contained in the Orders.
JMC is owned by an entity fonned in the United Kingdom, and none of Leonardo, Dr. Andrea
Rossi, Henry W. Johnson not any of their respective subsidiaries. directo.IS, officers. agents,
employees. affiliates, significant others, or relatives by blood or :irullTiage Iw any ownership
interest in JMC.

~~INC;rBy:

Name:~ ~t~
R_.-_o,..;-=--lW=----- - -- -

Title: _ _ _

I
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1
2
3
4
5

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 1:16-cv-21199-CMA
ANDREA ROSSI, et al.,
Plaintiffs,
v.

6
THOMAS DARDEN, et al.,
7
8

Defendants.
- - - - - - - - - - - - - - - - - - - -x
INDUSTRIAL HEAT, LLC, et al.,

9
Counter-Plaintiffs,
10
v.
11
ANDREA ROSSI, et al.,
12
Counter-Defendants.
13
14
15

and
J.M. PRODUCTS, et al.,
Third-Party Defendants.
- - - - - - - - - - - - - - - - - - -x

16
600 Brickell Avenue, Suite 3300
Miami, Florida
Friday, February 10, 2017
10:11 a.m. - 7:25 p.m.

17
18
19
20
21
22
23
24
25

HIGHLY CONFIDENTIAL TRANSCRIPT
ATTORNEYS' EYES ONLY
VIDEO DEPOSITION OF ANDREA ROSSI
Taken before Janet Baldauf, Registered
Professional Reporter and Notary Public in and for
the State of Florida at Large, pursuant to Notice of
Taking Deposition filed in the above cause.
Veritext Legal Solutions
800-726-7007

305-376-8800
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THE VIDEOGRAPHER: We are now on the record.
Please note that the microphones are sensitive and
may pick up whispering and private conversations.
Please turn off all cell phones or place them away
from the microphones as they can interfere with
the deposition audio. Recording will continue
until all parties agree to go off the record.
My name is Michael Massa representing
Veritext. The date today is February 10th,
2017. The time is approximately 10:11 a m.
This deposition is being held at Jones Day, 600
Brickell Avenue, 33rd Floor, Miami, Florida and
is being taken by counsel for the defense.
The caption of this case is Rossi versus
Darden. This case is being held in the US
District Court, Southern Division of Florida.
The case number is 1:16-CV-21199-CMA. The name
of the witness is Andrea Rossi.
At this time the attorneys present in the
room and everyone attending remotely will
identify themselves and the parties they
represent after which our court reporter, Janet
Baldauf representing Veritext, will swear in
the witness and we can proceed.
MR. PACE: Good morning. This is Chris Pace
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Is there some event you can use to
identify the time period? In other words, I got an
accountant in the United States after X occurred,
and we can use X as a baseline.
MR. ANNESSER: Object to form.
THE WITNESS: No.
BY MR. PACE:
Q. Okay. Sometimes that works for people.
They think oh, the year after I got married is when I
hired this person and they used that to figure it out.
A. No, no. The event has been that I had
received a bill that was too high from the former
accountant and I asked her to find one that cost a
little bit less because -- that's it.
Q. Leonardo Corporation of Florida, do you own
Leonardo Corporation of Florida?
MR. ANNESSER: Object to the form.
THE WITNESS: Yes. No. Sorry. Excuse me.
Can you repeat the question. I was -BY MR. PACE:
Q. No. I can repeat the question. Do you own
Leonardo Corporation of Florida?
A. No.
Q. Who does?
A. Sorry. I thought that you were talking
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A. Yes.
Q. Who was the original beneficiary of the
trust?
A. Same answer.
Q. Oh, you have no idea who -A. No, I don't. No, I don't.
Q. Let me take a step back here. So it's your
understanding that Leonardo Corporation of New
Hampshire was merged into Leonardo Corporation of
Florida, correct?
A. If I am not wrong, yes, but, again, I did
not operate in this kind of things. All these kinds of
things has been made by my accountant and my attorney,
so I did not follow all this stuff. They just told me
it is -- just I am not the guy that goes through these
kind of papers.
Q. Understood. So when you are talking about
the advice you've gotten from accountants, you are
talking about when it comes to the Leonardo
corporations, you are talking about either James Travis
or Diane Annesser, correct?
A. Correct.
Q. And when you are talking about the advice
you've gotten from lawyers as to these companies, you
are talking about either John Annesser or Henry
Page 41
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still of the old Leonardo. Now the citation has
changed.
Q. You believe you own Leonardo Corporation of
New Hampshire?
A. Yes, exactly.
Q. Okay. But Leonardo Corporation of Florida
you do not own?
A. No.
Q. Who owns Leonardo Corporation of Florida?
A. A trust.
Q. What trust?
A. Florida Energy Trust.
Q. I'm sorry.
A. Florida Energy Trust.
Q. Florida Energy Trust. And who is the
trustee of Florida Energy Trust?
A. Attorney Henry Johnson.
Q. And who is the beneficiary of Florida Energy
Trust?
A. In this moment I am not able to answer. I
don't remember exactly because I don't follow all the
-- again, I don't follow the papers of the company. In
this moment I am not able to answer. I should have to
check with attorney.
Q. So Henry Johnson would know?
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Johnson?
MR. ANNESSER: Object to form.
THE WITNESS: I think this is privileged
between a client and attorney.
BY MR. PACE:
Q. I'm not asking the substance. I'm just
trying to identify the parties here. So without
telling me the substance of your conversation with your
lawyers I'm just asking -A. My attorney -- my lawyers are Henry Johnson
and John Annesser.
Q. And let me go through -- what I'm asking you
for now then -A. And also Brian Chaiken.
Q. Has he provided -- let me step back. John
Annesser filed a document, a public document. He knows
it. There's no surprise relating to the merger of
Leonardo Florida and Leonardo New Hampshire. I'm not
asking you for anything beyond -- he was representing
you in that context as opposed to Henry Johnson. Maybe
I can cut to the chase and make it easier.
A. You know, if you ask me -Q. But I don't want to know a private
conversation between you and John Annesser. Just I
want to make sure before that comes out.
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Q. When did that occur?
A. Exactly the day, I don't remember, but a few
days before the validation test because I had a problem
because we were -- we had to make a test with a plant
that was a one megawatt plant. This one megawatt plant
had one big problem in that installation because not
having something that could use the heat, we applied a
big naval radiator, a big naval radiator that made a -not a big noise, but a noise that during the night
could have been a problem.
I had experienced this in the matter. I
had troubles for other things. Unfortunately, just
in front of, as Tom Darden has seen when he came
there, the factory was adjacent to a road, and just
across the road, so 4 or 5 meters from the plant
from the radiator there was a house. So the
radiator shoot the noise directly in the windows of
that house, and so I had experience of troubles that
had came to me from just the household that called
the police because our work could disturb, et
cetera, et cetera.
Q. Noise issues, right? Really loud noise -A. Yes.
Q. -- two in the morning, I'm trying to go to
sleep --
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Environmental Protection. This is what it is. And
it is the perfect equivalent of your health care
department of Florida.
Q. So you -- did you based on your experience
in Milan, you contacted this office in Ferrara?
A. Yes.
Q. And you told them we are going to be doing
this experiment, it's going to run through the night,
and it's going to be loud, and they told you what in
response?
A. Yes. You have been correct so far. And
they told me in Italy we do not have authorizations for
experiments. There is not something that is called an
authorization for 36 hours. You are either authorized
or you are not. Now, we understand your problem. Youu
have to make a test that for a customer -- because I
explained that it's a test for a customer that had
bought the plant and just wanted to see if it work for
one day before picking it up and bringing it to the
United States.
They say we understand you, but the cases
are two. Either we make a procedure to authorize
you and it will take in Italy to get an
authorization for that can take between six months
if you are very lucky and two years if you are
Page 149
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A. Yes, sir.
Q. -- and I hear loud noise.
A. Problem is the night, not the day.
Q. Right.
A. We had to make a test of 36 hours of
something, something, so there was the night and there
was no way that we could skip the night. So at that
point to avoid problems because the problem is that if
somebody calls, you must be lawful. At that point he
calls, but you work because if you are lawful they
cannot stop you.
Q. Right.
A. And so I had gone to what you in America you
call the health care office. In Italy it's call ARPA,
Agenzia Regionale de Protezione Dell'Ambiente. ARPA, A
as in Adam, R as in Robert, P as in Peter, A as in
Adam, ARPA. And it's an acronym that stands for
Agenzia, Agency, P is for protezione, protection -- no.
Agenzia Regionale. A is agency. R is Regionale.
A region in Italy is what here is a
county maybe. A big county is a region. Italy is
made by 20 regions. So agency of the region is the
R. P is protection, per la protezione. Ambiente,
the A is for Ambiente which in Italian means
environment. So Agency for the Regional
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normal. If you are unlucky, even more. Bureaucracy
in Italy is tremendous.
And so they said it is unthinkable that
we can authorize you and take the reliability. The
law does not foresee this. But if you find some
kind of an agreement with your outdoor -- with your
neighbor, we don't come. Because if they call us,
we must exit. If they don't call us, we don't come
because we know what you are doing, all right, we
don't come. But if they call us or call the police
and the police calls us, we must exit and we must
stop you.
Q. It's like you see in Miami Beach with noise
issues, right? If your neighbors are okay that you are
going to have a little bit of a loud event, you're
fine. But if your neighbors are going to call the
local police or somebody, that's when they are going to
have to come out?
A. And this was exactly the situation. So I
have gone to my neighbors and say please, I have to
make this and this and this and said they all right.
You don't make too much noise, and we can accept it
because we want to sleep. So I -- so I sent an e-mail
to Tom Darden and explained to him the situation. And
he said all right, it's not a big issue because I am
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not buying this because this makes one megawatt. I am
buying this because this has a COP minimum six. For me
what counts is not the rating. For me what rating is
the number of the power, how much power, is not the
rating. What counts for me is that it gives a COP-6.
So I accept because I had proposed to him
instead of using all the power of the plant that
would have been too noisy during the night -- during
the day is not a problem, but during the night is a
problem, we can use -- I don't remember how much I
say, one third of the power or one fourth. I don't
remember how much. And he answered all right, for
me okay.
Q. And at the time, just so I understand, the
one megawatt plant that you had designed at the time
would have had 64 E-Cat units in it?
A. No. It was much more complicated. It had
one hundred and -- sorry.
MR. ANNESSER: Hold on. I was -- sorry -contemplating your question. Go ahead.
THE WITNESS: It was 105 and I'll explain
you why, but you are half right because -BY MR. PACE:
Q. That's the way I go through life.
A. -- the plant was divided into two parts, one
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not too warm, so you can sleep with the windows closed
and so it worked.
Q. How many neighbors did you have to go to?
A. Can you kindly repeat?
Q. How many neighbors did you have to go to to
make sure they weren't going to complain?
A. You know, the worst one was the one that was
in front of us just 10 meters from us. Then we had
another house a little bit displaced. I remember two
or three houses, and in each house there was three,
four families because we do not have these kind of
constructions in the area of Ferrara. We have small
houses.
Q. Would you call them -- this may not be a
phrase you are familiar with, but you do some real
estate investing. Would you call them multi-family
houses?
A. Yes.
Q. Did you have to pay the neighbors anything?
I mean, did you have to pay them or did you just have
to say we'll keep it down to a certain level?
A. No.
MR. ANNESSER: Object to the form.
THE WITNESS: I did not follow that way. I
don't like that kind of way.
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1
above the roof and one inside the container. Inside
the container we had 54 or 56 E-Cats. I don't remember 2
3
exactly the number now. All the other, the other 50,
4
55 were in the four big Frankies, so-called big
5
Frankies in the roof. So the total, the total was 56
6
plus four, but each of those four contain 16 elements.
7
On this my memory works well, as you can see.
8
Q. So just going back to -- and the way the
9
testing works is -- Exhibit A is talking about 30 -- at
10
least in groups, 30 E-Cat reactors, so that's about a
11
third, a third or a fourth?
12
A. Yeah. We -- you know what we did, I told
him, I told Darden, we can work with one group on the 13
14
roof, so you can see how work the ones of the roof.
15
And I don't know how many down to stay in a 250,
300 kilos. I don't remember exactly how much. At that 16
17
rate the noise was zero.
18
Q. Oh, okay.
19
A. This is the issue. The noise was completely
20
contained inside the factory, and the part out of the
21
radiator because the radiator would expel the hot air,
22
was just blow that did not -- we were around 70, 75
23
decibels. I bought a decibel meter. We were 70, 75.
24
That is acceptable if you keep the window closed.
25
Fortunately we were in April, and April in Ferrara is

BY MR. PACE:
Q. So the deal with the neighbor was -A. No. It was just -- the deal was you let us
sleep, we don't break you. That's it.
Q. So it was we keep the noise down, you won't
call the police?
A. Exactly, exactly. And if you are disturbed,
just call me, not the police.
Q. Right. If you are disturbed come on over
and bang on the door?
A. No. Call me. I gave them my cell phone
because I have stayed over 36 hours long of the test.
I have been at the plant. So I told them any time,
don't worry what is the time, you call me and tell me
something is wrong. They did not call me. It work
completely well.
Q. Okay.
A. We did not have troubles.
Q. This radiator that was set up at the plant
in Ferrara, who designed that?
A. I bought it from a scrap -- I bought it from
-- there are -- Ferrara is close to the sea and
disconnected from the sea by a canal, by a waterway,
and so there are many, we say (speaking in Italian).
We say boat builders. Something like that. And so
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Rossi. We are going off the record at 4:09 p m.
(Thereupon, a recess was taken in the proceedings
from 4:09 p m. to 4:20 p m.)
THE VIDEOGRAPHER: We are back on the
record. Here begins videotape number six in the
deposition of Mr. Andrea Rossi. The time is 4:20.
BY MR. PACE:
Q. Dr. Rossi, you realize you are still under
oath?
A. Sure.
Q. Short questions, just answer yes or no and
give your lawyer a chance to object.
A. Thank you.
Q. During our break did you speak with your
counsel?
A. Yes.
Q. During our break when you spoke with your
counsel, did you discuss the subject of your testimony
thus far today at all?
A. Yes.
Q. Slow down here.
MR. ANNESSER: You can answer yes or no to
that one.
BY MR. PACE:
Q. That's fine. What did you discuss?
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Q. Was -- other than lawyers, we'll talk about
that in a second, but other than lawyers, was anyone
else involved in negotiating the Second Amendment to
the License Agreement?
A. Not that I can recall.
Q. What lawyers were involved in preparing or
negotiating the Second Amendment to License Agreement?
A. I did not have lawyers.
Q. Do you recall whether Industrial Heat used
lawyers?
A. Industrial Heat I do not recall specifically
on this.
MR. PACE: In the second amendment there's a
reference to -- it's called the six-cylinder unit.
I want to show you what I'm going to mark here as
Exhibit 12, a series of pictures.
(Thereupon, Photographs were marked for
identification as Defendant's Exhibit 12.)
THE WITNESS: Okay.
BY MR. PACE:
Q. Dr. Rossi, these are pictures of the -A. Six cylinder.
Q. Different pictures of the six-cylinder unit,
correct? I'm sorry, Dr. Rossi. We have to have a
verbal response for the court reporter. These are

1
A. Privilege -2
MR. ANNESSER: Objection. He knows the
3
story.
4
MR. PACE: I'm pointing at him. Let me do
5
it again.
6
BY MR. PACE:
7
Q. What did you discuss?
MR. ANNESSER: Object to the form. Covered 8
9
by attorney-client privilege. I'm instructing the
10
witness not to answer.
11
BY MR. PACE:
12
Q. You are going to follow that instruction,
13
will you not, Dr. Rossi?
14
A. I will.
15
MR. ANNESSER: He's learned our game
16
already.
17
MR. PACE: It's rare that I have to object
18
to a witness answering one of my questions.
19
BY MR. PACE:
Q. I want to go back to the Second Amendment to 20
the License Agreement. Did you negotiate this second 21
22
amendment?
23
A. Yes.
24
Q. With whom?
25
A. Tom Darden.

pictures of the six-cylinder unit, correct?
MR. ANNESSER: Object to the form.
THE WITNESS: Yes.
BY MR. PACE:
Q. This is the same six-cylinder unit that's
being referenced here in the second amendment to
license agreement?
A. Yes.
Q. This is a system you originally designed in
Italy, correct?
A. Correct.
Q. Look -- and I'm not sure if you know the
answer to this or not, but looking at this unit itself,
is this at least in part the unit that you designed?
A. Can you repeat the question?
Q. Yes, that was poorly done.
A. Yes.
Q. The unit you built in Italy, the
six-cylinder unit, that was sent to Raleigh, North
Carolina, correct?
A. Yes, that is correct.
Q. Additional work was done on that
six-cylinder unit in Raleigh, North Carolina?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: In this photo -- from what I

Page 173

Page 171

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

44 (Pages 170 - 173)
Veritext Legal Solutions
800-726-7007

305-376-8800

Case 1:16-cv-21199-CMA Document 207-2 Entered on FLSD Docket 03/23/2017 Page 8 of 17
HIGHLY CONFIDENTIAL- ATTORNEYS' EYES ONLY
Page 176

Page 174

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

see in these photos, no.
BY MR. PACE:
Q. Okay.
A. This comes as it was in Italy.
Q. Now, the six-cylinder unit, that didn't -that wasn't used for heating water. It was used for
heating oil, correct?
A. Correct.
Q. What kind of oil?
A. It is called (speaking in Italian). I don't
know the pronunciation. Diathermic oil. It's correct
diathermic oil, Engineer? The pronunciation.
Q. Yes, let's call it diathermic oil.
A. Okay. I just did not know the
pronunciation. It was a matter of sound.
MR. ANNESSER: Just for the record, this is
all confidential. I believe the entire testimony
is going to be confidential, but this particular
portion may get into highly confidential, but
we'll get there.
BY MR. PACE:
Q. This six-cylinder unit, at least to the best
of your knowledge, has never left North Carolina after
it was shipped there from Italy?
A. As far as I know, yes.
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Dr. Rossi, please allow him to finish and
allow me to make any objection I have before
answering.
BY MR. PACE:
Q. Do you want me to do that again?
A. Yes. I do not remember now the temperature
at which diathermic oil boils, but it is much higher
than water. It is surely above 200 celsius degrees.
Q. And this six-cylinder unit that was set up,
there was also a -- how was the temperature of the oil
measured?
MR. ANNESSER: Object to form.
BY MR. PACE:
Q. If you recall.
MR. ANNESSER: Object to form. And to the
extent that we are going to discuss how this
machine operated or was measured, I want to
declare it to be highly confidential, attorneys'
eyes only which means -MR. PACE: No. He knows it.
MR. ANNESSER: He knows what?
MR. PACE: Wait. Are you aware of
whether -MR. ANNESSER: No, no, hold -MR. PACE: No, no. You are right. You may
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Q. Now, the idea with the six-cylinder unit
heating oil as opposed to water -- why was the
six-cylinder unit designed for oil?
A. Because it was -- it was an experiment. It
was an experiment, you know, because diathermic oil
allows to go to higher temperatures without changing
phase, so it is possible to make things that with water
you cannot do because water changes phase. Diathermic
oil changes phase, but at much higher temperatures.
Q. And just so we are clear on the record for
this, which is when you are talking about changing
phase, you are talking about, for example, water
turning into steam at around -A. Yes, sir, the physical phases are solid,
liquid, gases.
Q. And so -A. And so the same thing, like, for example,
water, can be in solid phase when it is ice, liquid
phase when it is -- when we drink it, and gaseous phase
when it is steam.
Q. And the oil that was used in the
six-cylinder unit would not turn into a steam or vapor
until a much higher temperature than for water?
A. Yes, correct.
MR. ANNESSER: Object to form.

1
be right. You may be right. Let me stop. I
2
shouldn't have said that. Go ahead. Finish. I
3
apologize.
4
MR. ANNESSER: I don't know what he knows or
5
doesn't know, and he's not a party to this
6
lawsuit.
7
MR. PACE: No, no, no. That's -- how the
8
temperature was measured you think is -9
MR. ANNESSER: How this operated, how it was
10
measured, any of the intellectual property and/or
11
trade secrets, how it was unmeasured or otherwise,
12
I will declare it as highly confidential,
13
attorneys' eyes only. Certainly it would be
14
useful to competitors to know how we are operating
15
systems. That's the designation I'm making, so...
16
MR. PACE: Right, right. Let's put it this
17
way. I'm not going to fight over so we can keep
18
moving. Can I ask you to step out and I'll have
19
you back in a second.
20
(Joseph Murray left the room.)
21 BY MR. PACE:
22
Q. Turning back to the six-cylinder unit, how
23 is the temperature measured in the six-cylinder unit?
24
A. In Italy -- because in North Carolina, as
25 long as I have been in North Carolina, it has never
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comes a little bit later where you say you never signed
this and therefore it was canceled?
MR. ANNESSER: Object to form.
BY MR. PACE:
Q. But I'm asking you actually kind of
preceding that -- I don't know if I've seen an e-mail
preceding that, so did you talk to him on the phone
about the second amendment, Craig Cassarino?
A. No. I just exchanged one e-mail or two. I
don't remember. I asked why you don't sign.
MR. PACE: Okay. I should have waved Joe
back in. I wasn't thinking about it.
(Joseph Murray returned to the room.)
BY MR. PACE:
Q. I take it from your testimony earlier, you
don't recall whether you and Tom Darden were present
together when this was signed or whether you signed it
separately from whenever Tom Darden signed it?
A. I don't recall.
Q. Do you recall talking to anybody at
Industrial Heat about the fact that AEG would not sign
the agreement, the second amendment?
A. Yes, I talked with Tom Darden about that. I
told him I do not understand because -- I just -- and I
told him I do not understand why they do not sign.
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you've identified a customer -A. Yes.
Q. -- who wants to put the 1 MW plant in his
factory in Miami, correct?
A. Correct.
Q. All right. This e-mail says I confirm all
-- I already said, meaning you had already provided
this information to Tom Darden or JT Vaughn, correct?
A. Correct.
Q. Is this customer JM Products?
A. Yes.
Q. Do you know whether JM Products existed at
that time?
A. I don't recall. I don't recall. Maybe yes,
maybe not. I do not recall.
Q. Had you instructed anyone to form JM
Products by that time?
A. I do not recall by the time and because for
sure at that time I already had talked with the people
that before or later set up the JM company.
Q. And who were those people?
A. The person I had started to get this idea
was an Italian person connected with strong companies
whose name is Francesco Di Giovanni.
Q. Let me go back. You said Francesco Di
Page 185

Page 183

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. Do you recall proposing in June or July -- I
guess it's June. Do you recall proposing in June of
2014 -A. '14.
Q. Yes -- I'm sorry. Let me start this over.
Do you recall in approximately August of 2013, the 1 MW
plant arrived in Raleigh, North Carolina?
A. Yes, I recall.
Q. In June 2014, do you recall proposing
that -- to have the plant moved to Florida to provide
services to a customer?
A. Yes, I recall.
MR. PACE: So I'm going to mark this as
Exhibit 13.
(Thereupon, 6-10-14 E-mail was marked for
identification as Defendant's Exhibit 13.)
THE WITNESS: Okay.
BY MR. PACE:
Q. So you proposed -- you're claiming -- you
are saying here that you are confirming what you had
already said, so I take it this is not the first time
that you communicated a message to Tom Darden or JT
Vaughn about a customer; is that correct?
A. Can you repeat the question.
Q. Sure. This e-mail is talking about that
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Giovanni?
A. Yes, sir.
Q. How do you know Francesco Di Giovanni?
A. I knew him six years because he had followed
my vicissitudes for the Petroldragon issues, et cetera,
et cetera. And he always has followed my work and
always has say that he wanted to make something with
me. And when he heard about this LENR stuff, he
contacted me and told me that he was very interested to
make investments in Italy and in Europe for this
technology. So I had those problems. If you allow me,
I owe you an umbrella explanation to give logic to this
fact.
Q. Why don't we kind of walk through the e-mail
a little bit, and then we can talk about it more
broadly.
A. All right.
Q. There are a couple of e-mails I want to talk
about, and I don't want to lose my train of thought.
A. Okay.
Q. Because I wanted to ask you, it says produce
catalyzers that he sells.
A. Yes.
Q. Now at this point in time in June 10 of
2014, first of all, what kind of catalyzers are you
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tutorial. I know some of this already.
A. Yes, but if you want me to explain.
Q. Stop, stop, stop, stop.
A. Sorry. You are right.
Q. Here because you are kind of eating up time.
We may have time for this later, don't get me wrong,
but you are clearly kind of off track for what we are
talking about. Let me ask you -- maybe I can get it
quickly.
At the time -- we'll ask it more broadly,
but at the time of the June 10, 2014 e-mail, I
understand the idea that you had, but there was not
actually a customer who was producing catalyzers at
the time, correct?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: There was -- I don't
understand the question.
BY MR. PACE:
Q. Sure.
A. Many persons were producing catalyzers.
Q. I'm sorry. You said that you had -- you
said we have a customer, we meaning Leonardo.
A. No.
Q. We meaning who? Who is the we?
A. No. We was -- we was rhetoric for Cherokee
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A. No.
Q. Okay.
A. Because this is a rhetoric. Probably the
literal translation from my Italian to my English has
changed in the sense that you are saying the meaning.
But what you are saying is not what I meant. Here, it
is rhetoric. In Italian a phrase composed like that
means we could have, you know what I mean. At that
time we did not have a customer. At that time we did
not have a customer that was paying one thousand
dollars per day, obviously, obviously. It was
rhetoric. I wanted to say I have found a possible -- a
potential customer that could pay one thousand dollars
per day.
Obviously I am not going to say -- sorry
-- to Industrial Heat we have a customer that pays
one thousand dollars per day if it does not exist
anybody that is paying one thousand dollars per day.
It is obviously. So it is obvious that I was not
representing this as something that already had
happened. I was representing the frame off the -off the -- the frame off the possible solution that
I could -- that I could have found for a dramatic
situation that has been born from your client which
is this.
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and me.
Q. Okay.
A. We all -Q. Okay. You all -A. -- had the potential. Yes, you know -Q. Stop. Dr. Rossi, please. You just answered
the question. You answered it and then you were going
to -MR. ANNESSER: Mr. Pace, he's allowed to
answer it any way he wants to.
MR. PACE: No, he's not.
MR. ANNESSER: Yes, he is.
MR. PACE: He's not allowed to kind of waste
time in a deposition.
MR. ANNESSER: He's not wasting time. You
asked a question. He is allowed to answer.
BY MR. PACE:
Q. We have -- we have a customer, that's what
the e-mail says, capital C, correct? And who pays a
thousand dollars a day to rent the 1 MW plant, put it
in his factory in Miami, produce catalyzers that he
sells. At the time that you are writing this e-mail,
there was no customer that you had for Leonardo and
Industrial Heat or Cherokee that was producing
catalyzers to sell, correct?
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He has not -- he has never been able to
get an authorization to put in operation the one
megawatt plant. This is why we have made the second
amendment because first we needed to delay the term
to make the test because I had been impossibilitated
(sic) to make the test for the very simple reason
that they never have been able to give me a place
where to put my plant at work and a place where my
plant could produce its heat with the necessary
authorization.
They told me for one year -- Attorney,
they told me for one year that they were in contact
with the health care office of North Carolina to get
those authorizations. Eventually we discovered that
this was a lie because the health care office of
North Carolina did never knew about any Industrial
Heat and never had been informed that there was a
plant to be put in operation. We have discovered it
when the health care office went to Industrial Heat
in Cherokee on Hargett Street because of some
anonymous say that they were using radioactive
something. And when they arrive there, they did not
even know that existed a factory. And when JT
Vaughn receive it there, JT Vaughn say to them no,
the technology of Rossi is a bogus.
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BY MR. PACE:
Q. Stop. We'll take a break in just a few
minutes so that you can rest.
A. No, no, no.
Q. It's long. The day is long. I understand.
Don't get me wrong. I understand. But I'm going to
ask fairly short simple questions, if you can provide
me answers.
If, as Mr. Annesser said, if there's a
time when you feel like I need to say something
more, you are allowed to say something more, but if
the answer is simple, let's try to keep the answer
simple. It will move us along here.
You talked about the Department of Health
going to the Cherokee offices in December of 2014,
correct?
A. Correct.
Q. You have a very clear memory of when that
occurred, yes?
A. I think so, yes.
Q. That certainly occurred after this e-mail
you are looking at that's in June 2014?
A. Sure. Of course.
(Thereupon, E-mail Chain was marked for
identification as Defendant's Exhibit 14.)

1
I had found a customer in anyway. Whatever the
2
name, I had found the customer because, you know,
3
I was desperate to put the plant in operation.
4
So I told to Di Giovanni, what I say to do
5
before. I will not lose your time. And he
6
says all right, I appreciate it. So I told him
7
all right, are you ready to pay $1,000 per day
8
to Industrial Heat or Cherokee or whatever, pay
9
-- just to pay the energy? I cover you through
10
all the rest because I will buy the catalysts
11
that you -- that you will produce, and at that
12
point you risk only to pay $1,000 per day. If
13
my plant does not work, you pay nothing because
14
you don't pay $1,000 just for gracious
15
concession. You pay $1,000 if we produce one
16
megawatt per hour.
17 BY MR. PACE:
18
Q. And this is with Di Giovanni?
19
A. Yes, sir. So at this point -20
MR. ANNESSER: Dr. Rossi, allow him to ask
21
his question, please.
22
THE WITNESS: Yes. Sure, sure.
23 BY MR. PACE:
24
Q. Let's listen to the question. Answer the
25 question. Did any of these communications with
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MR. PACE: Let me show you what was marked
as Exhibit 14. Did I give it to you guys? I'm
sorry. I keep forgetting he's out there.
(Joseph Murray returned to the room.)
THE WITNESS: Very good. The first one and
which -- and the second one. Okay, Attorney.
Yes.
BY MR. PACE:
Q. So by the time of this series of e-mails -A.. Yes.
A
Q.. -- you are not talking abstractly about -Q
you are saying a customerr actually exists, correct?
A. Yes, it is correct. A potential customer.
Q. What?
A. A customer only becomes a customer after an
agreement. A potential customer.
Q. A potential. But there's an actual company
in existence that would be this customer?
THE WITNESS: I don't remember if -MR. ANNESSER: Object to form.
THE WITNESS: I do not remember if -- maybe
yes, maybe not. I simply -- I do not remember,
Attorney, the date in which JM has been
incorporated. But the problem is not if JM had
been already formally incorporated or not because
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Di Giovanni occur by e-mail, yes or no?
A. No, did not occur by e-mail.
Q. Did these conversations with Di Giovanni
occur in person?
A. Yes.
Q. Did any of these conversations with
Di Giovanni occur by telephone?
A. Yes.
Q. Did you, either as Andrea Rossi or as
Leonardo Corporation or on behalf of any other company,
ever buy any products from JM Products?
A. Can you repeat the question? Sorry. Can
you repeat the question?
Q. Did either you, Leonardo Corporation or any
other company you control ever buy any products from JM
Products?
A. Yes.
Q. What?
A. Catalysts.
Q. What catalysts?
A. We bought from them -- actually, what we
bought from them have been the second generation of
catalysts that we made after the agreement with Johnson
Matthey for the platinum sponge expired. It aborted
because we did not find an agreement.
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And what we bought have been some -- have
been a mixture of a powder that was a mixture of
graphene and industrial diamonds that we made with
that. If we enter in this -- okay. Up to now, it
is not confidential. If we enter in a discussion
like the one that we made before, it becomes again
confidential.
Q.. So tell me -- you
Q
yo are saying you had an
agreement with Johnson Matthey?
A. No. I was trying to have an agreement with
Johnson Matthey.
Q. Who were you speaking with at Johnson
Matthey?
A. Top level guys.
Q. Who?
A. Now I don't remember the name, but I have no
difficulties to find the names in my papers. Maybe you
have papers because I have produced it.
Q. I don't think that's been produced, but
we'll talk to your lawyers afterwards, but who -A. I am pretty sure it has been produced.
Q. In the agreement with or the possible
agreement that you were talking about with Johnson
Matthey -A. Yes.
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MR. ANNESSER: Dr. Rossi -THE WITNESS: Sorry.
BY MR. PACE:
Q. Let's try. Let's just try here. I mean, I
know you want to kind of go in whatever direction you
want to go, but listen to me. I'm asking you simple
questions. There will be opportunities for you to
explain more.
A. Okay.
Q. But we are getting late in the day. It will
speed things up here a little bit here.
A. I can say that I have spoken -Q. Dr. Rossi, there's no question pending.
Don't even say anything.
A. I was referring to the question before.
MR. ANNESSER: Dr. Rossi -MR. PACE: Stop, stop, please.
THE WITNESS: Okay.
MR. PACE: Let's just do question and answer
just for a little bit. In fact, let's take a
break for a second. It's been long.
THE VIDEOGRAPHER: We have ten minutes left
on this tape.
MR. PACE: That's a good idea too.
THE VIDEOGRAPHER: Stand by. We will go off
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Q. -- was to do what?
A. To buy from them platinum sponges so that we
could make our work that I explained to you before.
Q. But was it to sell back that platinum sponge
to Johnson Matthey?
A. No. I asked them -- they were -- in the
many discussions that I had with them, they say that
they were also open to buy from us our product once
they -- once they had seen it. They were interested to
that, yes, they said so. They say that they were open
to that.
Q. And these communications you were having,
and listen to my questions, just answer the question.
A. Sure.
Q. The communication you are having, some of
these are communications by e-mail, correct?
A. I don't remember if I exchanged an e-mails,
but I think some e-mail is run, but we mostly made
phone conferences with London, between me and them.
Q. And you don't -- sitting here today, you
don't remember the names of any of those individuals?
A. You know, no, but I have no difficulties to
produce those names. But, Attorney, I am pretty sure
that in the discovery that I transmitted to you -Q. Dr. Rossi --
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the record. Here marks the end of videotape
number six in the deposition of Mr. Andrea Rossi.
We are going off the record at 5:11.
(Thereupon, a recess was taken in the proceedings
from 5:11 p.m. to 5:22 p m.)
THE VIDEOGRAPHER: And we are back on the
record. Here begins videotape number seven in the
deposition of Mr. Andrea Rossi. The time is
5:22).
BY MR. PACE:
Q. Dr. Rossi, do you recognize you are still
under oath?
A. Sure.
Q. Again, my short questions, answer the short
questions, and then we'll move on which is during your
break you had a chance to speak with your attorney?
A. Yes, I did.
Q. One of the subjects of speaking with your
attorney was your testimony today?
A. Yes.
MR. ANNESSER: Object to form.
BY MR. PACE:
Q. What did you discuss with your attorney?
MR. ANNESSER: Object to form.
Attorney-client privilege. I instruct the witness
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1
that?
2
MR. PACE: Yes. I'm trying to understand.
3
THE WITNESS: You know, these picture are,
4
first of all -5
MR. ANNESSER: Just answer his question if
6
you understand it. I'm going to object to the
7
form because I'm not sure I understand the
8
question.
9
THE WITNESS: The place where the steam
10
became water is not -- is not illustrated by these
11
photographs, Attorney.
12
BY MR. PACE:
13
Q. But it did occur somewhere within the
14
container?
15
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Can you repeat the question. 16
17
BY MR. PACE:
18
Q. But the conversion of steam to water
19
occurred in the container?
20
MR. ANNESSER: Object to form.
MR. LEON DE LA BARRA: Object to the form. 21
22
THE WITNESS: No.
23
BY MR. PACE:
24
Q. Where did it occur, outside the container
25
then?

their names?
A. No, I don't remember. We are talking of two
years ago, and they were just guys. In that area, if
you go there, they have the truck. It's people that
has a truck that is a small workshop. They have
everything there. You call them, and they are able to
do anything. They are able to do whatever you need.
Q. Who removed it?
A. Sorry.
Q. Who removed this heat exchanger that you
built?
A. It has been built by pipes -Q. No. I'm sorry. My question was who removed
it?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: I removed it with the help of
contractors.
BY MR. PACE:
Q. Because it doesn't exist any longer at the
Doral plant?
A. No because I have used the pieces of it to
do other things because now it was completely useless.
Q. Well, it didn't exist at the Doral location
in February of 2016, did it?
MR. ANNESSER: Object to the form.
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A. Yes.
Q. Where outside the container?
A. In a proper heat exchanger that was placed
not inside the container.
Q. Where was the heat exchanger?
A. The heat exchanger was in a proper room that
is not indicated in this photographs. The steam
through a pipe is gone in a heat exchanger that is not
here.
Q. This heat exchanger, who installed that?
A. I did.
Q. Who helped you install it?
A. Contractors.
Q. Which contractors?
A. Well, I use very much flying contractors
that in that industrial park everyday come to know if
you need something. I use it to many of them. The
heat exchanger that I have put down has been made by me
with their help.
Q. Okay.
A. So -- in -- sorry.
Q. I'm sorry. I interrupted you that time.
Please finish your answer.
A. I had finished.
Q. Do you know their names? Do you know any of
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THE WITNESS: Can you -- I did not
understand the question.
BY MR. PACE:
Q. Sure. You remember seeing me at the Doral
warehouse in December 16 of 2016?
A. I remember.
Q. The heat exchanger you are talking about now
had been removed by then, correct?
MR. ANNESSER: Object to form.
MR. LEON DE LA BARRA: Join.
THE WITNESS: I don't understand the
English. This heat exchanger has been removed
after the end of the test.
BY MR. PACE:
Q. Okay. So it was sometime after
February 2016?
A. If this was the question, this is the
answer. Sorry.
Q. I'm still a little lost and then we'll take
a quick break here because we have to move on to some
other subjects before we end, but you said in Exhibit
17 -A. Yes.
Q. -- what comes into there, that top pipe,
what we labeled as pipe number one is steam, correct?

60 (Pages 234 - 237)
Veritext Legal Solutions
800-726-7007

305-376-8800

Case 1:16-cv-21199-CMA Document 207-2 Entered on FLSD Docket 03/23/2017 Page 14 of
17
HIGHLY CONFIDENTIAL- ATTORNEYS' EYES ONLY
Page 272

Page 270

1
two interpretations. I can mean when I write
1
2
this phrase that I am working with three
2
3
reactors out of four because I have one in
3
4
maintenance. So means that I have three
4
5
quarters of the plant that are working in this
5
6
moment. Or this can -- could mean I am
6
7
producing three quarters of the energy that I
7
8
could produce which is a completely different 8
9
thing, but still it can be described in this
9
10
superficially blogistic (sic) phrase.
10
11
So what I am saying is not that when you
11
12
write in a blog you stay stupidities or
12
13
falsities, I am just saying that when you say
13
14
things in a blog, you say things superficially, 14
15
not rigorously to have a well precise meaning. 15
16 BY MR. PACE:
16
17
Q. What did you mean when you wrote this in 17
18 your blog, Dr. Rossi?
18
19
A. I don't remember.
19
20
Q. Did you mean -20
21
A. I don't remember because I don't remember 21
22 the context.
22
23
Q. Okay. Let's see if -23
24
A. May be that I wanted -24
25
(Thereupon, Correspondence was marked for 25

transmitted them to Attorney Johnson to send them
to Industrial Heat.
BY MR. PACE:
Q. So these reflect different measurements.
Let's look at the first one, July 1st, 2015.
A. Okay.
Q. It says that on 26 days the agreed daily
amount was delivered. That would be one megawatt -- is
that -- I always get that phrase wrong. One megawatt
per hour or hour per hour? How do I say that phrase
correctly?
A. Yes, the correct -- one megawatt hour per
hour is energy.
Q. Okay.
A. Go to school. One megawatt hour per hour is
energy. One megawatt is power is a rating. Engineer,
go to school.
MR. ANNESSER: Dr. Rossi -THE WITNESS: He's correcting me on things,
on basics.
MR. ANNESSER: Dr. Rossi, listen to his,
please. We've all had a long day.
BY MR. PACE:
Q. So when you are providing this information,
and you are providing the information -Page 273
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identification as Defendant's Exhibit 21.)
MR. PACE: Dr. Rossi, I'm going to hand you
what's marked as Exhibit 21. I just want to see
at what point maybe we'll see if we get something
concrete here.
MR. ANNESSER: Object to form. Move to
strike.
BY MR. PACE:
Q. Let's look at Exhibit 21.
A. Sorry. 21. Okay.
Q. Yes, sir. So for Exhibit 21, these are
letters from JM Products to Industrial Heat, correct?
A. Correct.
Q. The information in here about the power -the energy that was received by JM Products, that was
provided by you for these letters, correct?
A. It is correct.
Q. In fact, you wrote most of these letters, if
not all of these letters?
MR. LEON DE LA BARRA: Object to form.
MR. ANNESSER: Object to form.
BY MR. PACE:
Q. If not all of these letters?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: I wrote the draft and
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A. During the month of June in our Doral
factory, we received from your plant the amount of
energy of one megawatt hour per hour for a total of 624
megawatt hours for 26 days while for four days we
receive 750 kilowatt hour per hour for a total -Q. Of 72 megawatt hours. That's accurate
information you are telling me?
A. Kilowatt hour, kilowatt hour. Please
forward your invoice for the agreed daily amount of
1,000 per day, blah, blah, blah. Yes.
Q. This is not like a blog posting, correct?
This is supposed to be accurate information?
A. Yeah.
Q. And this was accurate information?
A. I suppose so, yes. Unless I did not make
mistakes.
Q. But this is information you provided?
A. Yes, it is.
Q. So, for example, we know from the
information you provided that in June of 2015, there
were 26 days when the 1 MW plant was producing at a
rate of one megawatt hour per hour and four days when
it was producing at appears to be -A. Excuse me. Where are you reading now? What
are you reading now?
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Q. The letter you just read.
A. The July 1, 2015.
Q. Yes. Doesn't it say -- don't I read this
correctly that for 26 days it was producing one
megawatt hour per hour?
A. Yes, for 26 -- yes.
Q. Okay.
A. During the month of June.
Q. And then for four days it was producing 750
kilowatt hours per hour, correct?
A. Yes.
Q. And your testimony is all this information
is accurate unless you made errors?
MR. ANNESSER: Object to form.
MR. LEON DE LA BARRA: Join.
THE WITNESS: It is save mistakes that I
could have made.
BY MR. PACE:
Q. Understood. But to the extent you didn't
make a mistake, then this is accurate. We could rely
upon this to understand how much energy was being
produced by the 1 MW plant during the month of June?
A. I did not understand the English of this
phrase. I am sorry. Please speak slower if you can
because --
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A. Ah, June '15, yes. June 2015, yes. Because
if you say June 15, I look for the day.
Q. I was saying -- I was saying June 2015 but
it's late.
A. I'm sorry. I did not get the English.
Q. Let's -- I understand. Let me just do this.
So assuming you did not make errors in your
calculations for these letters -- we can rely on these
letters as reflecting the amount of power that was
produced by your 1 MW plant during the month reflected
in these letters? For example -- yes or no?
A. Yes. So far I did not mistake, yes.
Q. So, for example, this first page or the
second page of Exhibit 21, the one -- this letter of
July 1st, 2015?
A. July 1st, 2015 is the one that we are
reading now, yes.
Q. Okay. So using that letter we can
determine -- unless you made a calculation mistake, we
can determine the amount of power that was produced by
the 1 MW plant in June of 2015?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Yes.
BY MR. PACE:
Q. How was this -- what did you use to make
Page 277
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Q. To the extent you did not make a mistake in
your calculations -A. To the extent I did not make a mistake,
correct, yes.
Q. -- then we can rely on these letters to know
how much energy was being produced by the 1 MW plant,
for example, in the month of June 2015, for example,
this page, correct?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: What do you mean June of 2015?
BY MR. PACE:
Q. Do you see the beginning of that sentence,
the first sentence of that paragraph? During the month
of June.
A. In our factory, yes, but I don't see
anywhere June 15.
Q. That's my fault, I apologize. June 2015 I
believe is what I said.
A. Where is it?
Q. Do you know what year this was done,
Dr. Rossi?
A. Sorry.
Q. Do you know what year that was done,
Dr. Rossi? The reference to June is June in the year
of our Lord 2015.
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these calculations?
A. Notes that I take in papers.
Q. Is it the log -- is it the same thing as the
handwritten log?
A. Yes, yes.
Q. You have a look of uncertainty there which
is why I'm trying to figure out. Is it possible you
may have had a separate set of handwritten notes?
MR. ANNESSER: Object to form.
THE WITNESS: Yes. You know, I also use the
pieces of paper that momentarily use it and then
put in the trash basket. I also had notes but
this should be reflected also by the log, yes.
BY MR. PACE:
Q. Was there any of the measuring equipment for
-- that Fabio -- I think you testified that Fabio Penon
installed the measuring equipment for the 1 MW plant in
Florida, correct?
A. It is correct.
Q. Did any of that equipment have to be
replaced during the testing period?
A. Let me think. Not that I recall, but this
means nothing because I was not involved in the
measurements, so I don't recall to have seen engineer
Penon change instrumentation but --

70 (Pages 274 - 277)
Veritext Legal Solutions
800-726-7007

305-376-8800

Case 1:16-cv-21199-CMA Document 207-2 Entered on FLSD Docket 03/23/2017 Page 16 of
17
HIGHLY CONFIDENTIAL- ATTORNEYS' EYES ONLY
Page 294

1
CERTIFICATE OF OATH OF WITNESS
2
3 STATE OF FLORIDA
SS:
4 COUNTY OF MIAMI-DADE
5
6
7
I, JANET BALDAUF, Registered Professional
8 Reporter, Florida Professional Reporter and Notary
9 Public in and for the State of Florida at Large,
10 certify that the witness, ANDREA ROSSI, personally
11 appeared before me on 2-23-17 and was duly sworn by
12 me.
13
WITNESS my hand and official seal this
14 23rd day of February 2017.
15
16
<%Signature%>
17
___________________________________
JANET BALDAUF, RPR, FPR
18
Notary Public
State of Florida at Large
19
20 Notary # FF208072
21 My Commission Expires: 3-31-2019
22
23
24
25
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VERITEXT LEGAL SOLUTIONS
One Biscayne Tower, Suite 2250
Two South Biscayne Boulevard
Miami, Florida 33131
(305) 376-8800
____________, 2017

5
ANDREA ROSSI
6 c/o JOHN W. ANNESSER, ESQUIRE
Perlman Bajandas Yevoli & Albright, P.L.
7 283 Catalonia Avenue, Suite 200
Coral Gables, Florida 33134
8
9
RE : ROSSI v DARDEN
10 DEPO OF: ANDREA ROSSI
TAKEN : 2-23-17
11 READ & SIGN BY: Days
Attn: ANDREA ROSSI:
12
This letter is to advise you that the transcript
13 of the deposition listed above is completed and
is available for reading and signing.
14
PLEASE CALL THE ABOVE NUMBER TO MAKE AN APPOINTMENT to
15 come to the Veritext office closest to you to read and
sign the transcript. Our office hours are from 8:30
16 a.m. to 4:30 p.m., Monday through Friday.
17 IN THE EVENT OTHER ARRANGEMENTS ARE MADE, please send
us a list of any and all corrections, signed and
18 notarized, noting page and line numbers and the reason
for such changes, so we can furnish all counsel with a
19 copy of same. If the reading and signing has not been
completed prior to the referenced date, we shall
20 conclude that you have waived the reading and signing
of the deposition
21 transcript. Your prompt attention to this matter is
appreciated.
22
Sincerely,
23
24 JANET BALDAUF, RPR, FPR
25 cc: Counsel of Record
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REPORTER'S DEPOSITION CERTIFICATE
I, JANET BALDAUF, Registered Professional
Reporter and Florida Professional Reporter, certify
that I was authorized to and did stenographically
report the deposition of ANDREA ROSSI, the witness
herein on 2-23-17; that a review of the transcript
was requested; that the foregoing pages numbered
from 1 to 296 inclusive is a true and complete
record of my stenographic notes of the deposition by
said witness; and that this computer-assisted
transcript was prepared under my supervision.
I further certify that I am not a
relative, employee, attorney or counsel of any of
the parties, nor am I a relative or employee of any
of the parties' attorney or counsel connected with
the action.
DATED this 23rd day of February 2017.

<%Signature%>
___________________________________
JANET BALDAUF
Florida Professional Reporter
Registered Professional Reporter
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Miami, Florida 33131
(305) 376-8800
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4
5 __________, 2017
6 CHRISTOPHER R.J. PACE, ESQUIRE
Jones Day
7 600 Brickell Avenue, Suite 3300
Miami, Florida 33131
8
RE : ROSSI v DARDEN
9 DEPO OF: ANDREA ROSSI
TAKEN : 2-23-17
10 READ & SIGN BY: 30 Days
11
Dear Counsel:
12
13 The original transcript of the deposition listed
above is enclosed for your file. The witness
14 did not waive reading and signing and has been
sent a letter notifying them to come in and read
15 and sign their deposition transcript.
16 The witness will be provided a copy of their
deposition transcript for reading in our office
17 should they come in to review the transcript, and
we will forward to you any corrections made by
18 the witness at that time, along with an original
signature page which should be attached to the
19 original transcript which is in your possession.
20
21 Sincerely,
22
23 JANET BALDAUF, RPR, FPR
24
25
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VERITEXT LEGAL SOLUTIONS
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT
Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloquies, questions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with
our litigation support and production standards.
Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored
in encrypted form and are transmitted in an encrypted
fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4
SSAE 16 certified facility.
Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their
independent contractor agreements.
Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or
at www.veritext.com.
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>------Original Message----->From: eon3333@tiscali.it
>To: Thomas F. Darden
>To: JT Vaughn
>ReplyTo: eon3333@tiscali.it
>Subject: To Tom Darden
>Sent: Apr 23,2013 10:23 AM
>
>----Messaggio originale--->Da: eon333@libero.it
>Data: 23/04/2013
> 12.11
>A: <eon3333@tiscali.it>
>Ogg: Andrea Rossi
>
>Dear All,1- Next
>Friday April 26 I will receive the report: as agreed with the 3rd
>Indipendent Party I am entitled to read it before the pending
>publication, even if I have not the right to ask for modification (
>that had been foreseen because in case of a negative result I would
>have needed the time to organize a defense). The report is very good, I
>got confirmation. It will be registered and deposited in the Library of
>the Swedish Academy of Science Friday 26, pending the publicationin a
>scientific magazine in May. Is an official document. I think it will
>help ypour Investors.
>2- This morning I had a meeting with the Health
>Office ofthe Province of Ferrara, which has to authorize the 24 hours
>test ( it is unthinkable to make it without authorization, we could be
>stopped by the police upon a phone call due to the noise of the air
>escape of the condensers, because we must dissipate the energy not
>having any possible utilization for it ).We found an acceptable
>solution.He explained to me that the Italian law "DPR ( Decreto del
>Presidente della Repubblica) # 551- Dec. 21 1999 requests an
>authorization for any plant that makes more than 35 kWhlh and this
>authorization takes at least 6 months. But we are advantaged, because
>LENR do not exist in the known technology, therefore when we say 35 kWh
>we say kWh consumed, because plants that produce more than the energy
>they consume "do not exist".Now, 35 x 6 = 210 kWTherefore if we can
>consume up to 3 5 k Whlh without authorization, this implies that in out
>LENR case I can produce up to 210 kWh/h, which is a consistent amount
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>of energy. I will steal something (maybe the COP will be more). In
>this case we do not need any authorization and the amount of power is
>relevant and respects the fact to be consistent, as requested in the
>Agreement. Same thing for the Hot Cats. I will activate only 1/4 of
>the reactors, and I think it will not be a problem, since if 1/4 of the
>reactors work, there is no reason that the other won't work (unless
>they have mechanical things to repair, but the issue is not there).
>
>Warmest Regards,Andrea
>
>
>
>Invita i tuoi amici e Tiscali ti premia! Il consiglio di un amico vale pili di
uno spot in TV. Per ogni nuovo abbonato 30 € di premio per tee per lui! Un
amico al mese e parli e navighi sempre gratis: http://freelosophy.tiscali.it/
>
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From:

JT Vaughn <jvaughn@industrialheat.co >

Sent:

Wednesday, April 24, 2013 11:40 AM
Tom Watkins; Cain, Mark
Fwd: Test process

To:

Subject:

---------- Forwarded message ---------From: eon333@libero.it <eon333@libero.it>
Date: Wed, Apr 24, 2013 at 3:45AM
Subject: R: Test process
To: tdarden@industrialheat co
Cc: JT Vaughn <jvaughn@industrialheat.co>, John Mazzarino <jmazzarino@industrialheat.co>

Dear Tom,
Please find in capital letters my answers along your text:
>----Messaggio originale--->Da: tdarden@industrialheat.co
>Data: 24/04/2013 6.18
>A: "Dr. Andrea Rossi"<eon333@libero.it>
>Cc: "JT Vaughn"<jvaughn@industrialheat.co>, "John Mazzarino"
<jmazzarino@indust1ialheat.co>
>Ogg: Test process
>
>Andrea:
>
>I have some thoughts about the test and some ideas an how we could improve
its significance or meaning to the outside world, such as investors and
potential customers. In other words, these ideas would improve our credibility
with outsiders. T do agree with you that the prior test with the professors is
important, probably more so than our test, and also that operating only a
portion of the plant is not technically or theoretically any different than
operating the whole plant.
OK
>
>Here are my thoughts. First, as we indicated, we can accept Fabio Penon as
the ER V, instead of B V. We also can make our payment based on his report of
the results from only a portion of the reactors, eg 20% or 25%. Said another
way, we will agree to do a test of only those reactors constituting the
allowable percentage of the plant (eg 35kw/210kw instead of 165kwllmw). We
would like to get details about how this will work: how many reactors, how will
you decide which ones, etc?
VERY GOOD: WE WILL OPERATE 30 REACTORS, NO PREFERENCE ABOUT WHICH
>
>In order to improve the credibility of the test with outsiders, we would like
1
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to do something else. We have two problems with the current situation, when we
compare it to what we thought was going to happen and what we represented to
others. First, the ERY is an individual instead of a large company, and second,
the test is of only a portion of 1m w.
>
>I would like to add someone else to the testing team, from one of the big
testing companies (if we can get them--we are calling them now). We have
spoken to SGS and will speak soon to BV and TUV. They say they might be able
to furnish someone who will observe the test and offer an opinion about it.
THIS CREATES A BIG PROBLEM, BECAUSE IN CASE OF DISAGREEMENT WE CAN HAVE
TROUBLES. YOU HAVE SEEN THAT PENON IS A CERTIFIED PROFESSIONAL, AND ALL HE HAS
TO DO IS TO MEASURE A FLOW, AN ELECTRICITY CONSUME, A TEMPERATURE, WITH
CERTIFIED INSTRUMENTATION. ANOTHER GUY WE DO NOT KNOW POSES MANY PROBLEMS,
AND
I EXPLAINED THEM IN MY FIRST EMAIL ABOUT THIS ISSUE; FOR EXAMPLE, HE COULD ASK
TO LOOK AT PARTICULARS WE DEEM INDUSTRIAL SECRETS, AT THAT POINT WHAT
HAPPENS?
WE TRUST IN PENON BECAUSE HE ALREADY PARTICIPATED TO INDIPENDENT TESTS ,
>
>We are not doing this for purposes of deciding whether to pay--that will be
decided by Penon, the ERV. But we want a report from one of these companies
that we can use to give to customers or investors. So, we want to have someone
at the test, for this reason.
I CAN ONLY REPEAT WHAT I WROTE ALREADY IN MY FORMER EMAILS AND HERE ABOVE.
>
>Second, we would like to run a test of another 200kw of the plant, maybe the
next day or the day before the Penon test. Can we test another set of about 25
reactors, the day before our Penon test or the day after? Tfwe tested 40% of
1 mw, and If we did this in two tests with two different testing entities
(Penon and SGS, for example), that would be highly credible.
THIS IS NOT A PROBLEM. WE CAN MAKE 24 HOURS WITH A SET OF REACTORS AND OTHER
24 HOURS WITH ANOTHER SET
>
>So, we would like to consider having someone there from one of the big
companies (TUV, BV or SGS)
and we would like to test another 20% of the tmit for a second day, either
before or after the day of the Penon test.
SO, TO MAKE A DOUBLE TEST WITH 2 DIFFERENT SERIES OF REACTORS IS NOT A
PROBLEM, AS FOR THE OTHER ISSUE, AS I SAID, YOU HAVE AT YOUR DISPOSITION THE
REPORT OF THE THIRD TNDIPENDENT PARTY WI-ITCH WTLL BECOME OFFICIAL WTTHTN A
COUPLE OF DAYS.
WARMEST REGARDS,
ANDREA
>
>Please offer your thoughts about these ideas.
>
>Thanks very much.
>Tom Darden
>Industrial Heat
>919 522 4095 m
2
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JT Vaughn
Industrial Heat
919-649-5299
j vau£!hn@industrialheat.co
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From:

Sent:
To:

Cc:
Subject:

JT Vaughn <jvaughn@cherokeefund.com>
Wednesday, April 24, 2013 11:39 AM
Tom Watkins; Cain, Mark
jvaughn@industrialheat.co
Fwd: Andrea Rossi

---------- F onvarded message ---------From: eon333@libero.it <eon333@libero.it>
Date: Wed, Apr 24, 2013 at 10:27 AM
Subject: Andrea Rossi
To: tdarden@cherokeefi.md.com, jvaughn@cherokeefi.md.com, jmazzarino@cherokeefi.md.com
Cc: fabiopeuon@iol.it

Dear All:
I have spoken tew minutes ago with Eng. Penon, who said me that you want also
an official report regarding the Hot Cat. For me is OK.
The timing will be as follows, if for you is OK:
from April30 09.00 a.m. to May 1 09.00 a.m. test on30 reactors of the 1 MW
plant
from May 1 05.00 p.m. to May 2 05.00 p.m. test on other 30 reactors of the
1 MW plant
from May 2 06.00 p.m. to May 3 09.00 a.m. test on the module of the Hot
Cat ( this period of time is considered enough for the Hot Cat Module)
Warmest Regards,
Andrea Rossi

JT Vaughn
CHEROKEE
111 E. Hargett St., Suite 300
Raleigh, NC 27601
cherokeefund.com
cherokeechallenqe.com
919-743-5727 t
919-649-5299 m
@jt vaughn
jvaughn@cherokeefund.com

THIS ELECTRONIC TRANSMISSION IS DIRECTED TO ITS INTENDED RECIPIENT ONLY AND MAY CONTAIN
INFORMATION THAT IS PROPRIETARY AND CONFIDENTIAL If you are not the intended recipient, you are hereby
notified that any use, disclosure, distribution or copying of this communication or any attachment is strictly prohibited. If
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you have received this electronic transmission in error, please delete it from your system without copying it, and notify the
sender immediately by reply e-mail or by calling 919.743.5724. Thank you.
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FmST AMENDMENT TO
LICENSE AGREEMENT

THIS FI.RST AMENDMENT TO LICENSE AGREEMENT (this "Ameodmeut-). is
made and entered into as of April29, 2013 by and among LEONARDO CORPORATION, a
New Hampshire Corporation ('"Leonardo"), ANDREA ~OSSJ ('~Rossi"), AMPENE;RGO,
INC., an Ohio corporation ("AEG"), and INDUSTRIAL HEAT, LtC, a Delaware limited
liability company (the "Company"). Each of Leonardo, Rossi, AEG and the Company are
referred to herein as a ..Party" and collective!~ as the "Parties."
WHEREAS, the Parties entered into that certain License Agreement effective as of
October 26, 2012 (the '"Agreement"), and desire to amend the Agreement mcertain respects.
Capitalized terms used herein without definition have the respective meanings set forth in the
Agreement.
NOW THEREFO~ in considemtion of the mutual covenants and agreements set forth
herein, and for other good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, the Parties hereby agree as f0Uows:

I. Amendment. The Agreement is hereby amended as follows:

A.
Section 3.2(a) of the Agreement is hereby amended to delete the fourth
sentence in its entirety and replace it with the following~
"The Plant will be available for Validation and delivery on April 30, 2013 (unless
otherwise agreed in writing by the Company and Leonardo) and will be delivered to
the location specified by the Company, at Leonardo's expense, within thirty Business
Days following Validation."
B.
Section 4 of the Agreement is hereby amended to delete the second and third
sentences of Section 4 in their entirety and to replace them with the following:

"The Validation will be made in the factory of Leonardo in Ferrara, Italy on April
301h and May ) 51 2013 (unless otherwise agreed in writing by the Company and
Leonardo)." "Validation" will be deemed successful and achieved when the expert
responsible for such validation ("ERV") certifies that the performance standards for
the Plant set forth in Exhibit A to this Amendment have been met.
C.
Section 16.7 of the Agreement is hereby amended to delete it in its entirety and
replace it with the following:

16.7 Assignment. Other than the Company's right to sublicense as provided in
Section 1, neither Leonardo nor Rossi, nor the Company, shall assign or otherwise
transfer any of its rights, or delegate or otherwise transfer any of its obligations or
performance under this Agreement, in each case whether voluntarily, involuntarily,
by operation of law or otherwise, without the other party's prior written consent;
provided that all Parties hereby consent to the assignment and transfer of this
Agreement to one or more subsidiaries of the Company that are directly or indirectly
wholly-owned by the Company. No delegation or other transfer w~i~ll-reiihii·e~::v~e!l!~!!••..
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Leonardo or Rossi or Che Company of any of their obligatious 01' perfoJmance under
dUs Agreement Any~ a~ deleptioa w lfansfcr iR violatiou of this
Section 16.1 is "¥Oid. This A~ is bimliag upoa alld iaares to the kmdit of the
Patties lllld their ~'Vi: pamitted St!ICeessaJ5 8lld ~

2. Ne 0t1ttr Changes. Ex.eept as CXJ)I'essly ~ here~ the A,greeaem remams in
fWl fOrce aud effect and is .raliiied and eo~ by the parties to Ibis Amendment.
3. Cnaterpans. Tbis ~dmeBt may be executed in eotmterparts. no one of which
:aced eonsa:iA the erigiaal sigaatures of an p~ pKtvided that Elllf: ~r more
eoaterparts eollectively stwH c:qnlain &he sign3Me8 of aH Parties to ~s Amendment.
&~hereof by facsimile sJiaD ave the same force and effeGt as execution by
origiual ~gna1me.
IN WITNESS WHEREOF. die Parties hereto intending to be legally bound hereby,

have duly exeeuted ems License Agteame&t on lhe date first arove written.

[Signature page foilo-ws]
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ffl»USBy.

~~
Title: Manager

Address for Notices:
ll LEast Hargett Street, ~ 3tJO
Raleigh, NC 2760 f
Email:

LEONARDO CORPORATION

By
Name:

7

~(
l\_i>frlf'i~DA.£A

U 0 A.l\..- 0
Address f0r otices:
Andrea Rossi

Title:

ft/t. ~ Sl!O &:"~1'

1331 Lincoln Rd., Apt 601

Miami Beach, FL 3313-9
Email: eon333@libero.it

Andrea Rossi 7
Adc!ress for Mo1ices:
B3 l Lincoln Rd., ApL 601
Miami Beac~ FL 33JJ9Emaik eo:-»3@-Jiooo.it

AEG:

AmpEnergo, lne.
By:

•

Name:
Title:
Address for Notices:
4ll0 Sumet Boulevard
Stewbenville. Obi& 43952

Email: crgcassarino67@gmail.com

002390
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Exhibit A
E-Cat Vafidation Protocol
Description: Two separate units ("Unit An and "Unit B"), each composed of a different set of 30
individual E-Cat reactors, will be tested for a period of 24 hours, per the schedule below.
Subsequently, a Hot Cat unit will be tested for a period of 15 hours, as described below. For
purposes concerning validation achievement, only the performance of Unit A will be considered.
Unit B and the Hot cat are being tested solely for purposes of further research and
development.
Location: Factory of Leonardo Corporation, Ferrara, ttaly
Schedule:
Unit A will be tested 9:00 a.m. April 30th - 9:00 a.m. May 1st
Unit B will be tested 5:00p.m. May 1st- 5:00 p.m. May 2nd
The Hot Cat unit wUI be tested 6:00p.m. May 2nd-9:00a.m. May 3rd
The time of consideration will be the local time in Ferrara, Italy.
Unit A performance requirements: Unit A will be required to consistently produce energy that is
at least six times greater than the energy it consumes (that is, a coefficient of performance
"COP" of six or greater) and steam that is consistently 100 degrees Celsius or greater during a
24 hour test period .
Unit A test requirements: Prior to the test, the expert responsible for validation ("ERV") must
provide Industrial Heat: 1) a list, including make, model and calibration, of all instruments used
during the test; and 2) a detailed test protocol which describes, among other things, how the
ERV will extract measurements and where he will place thermometers, manometers. ftow
meters and other such measuring instruments used during the test.
Activation and deactivation of the unit will occur before and after the 24-hour test period.
Measurements outside the 24-hour test period will not be included for purposes of calcu~ating
the COP. The COP will be calculated as the ratio between generated energy and absorbed
energy during the 24-hour period. In the event the individual reactors produce differing COPs,
an average COP will be calculated and used for purposes of determining the COP.
The ERV will measure the flow of the heated fluid and the Delta T between the temperature of
the fluid before and after the E-Cat reaction. The energy absorbed by the unit will be determined
by measuring the electricity consumed. From these measurements, the ERV will determine the
COP of the unit.
At the conclusion of the test, the ERV will produce a final report showing the results.
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
ANDREA ROSSI, eta!.,

Plaintiffs,
v

THOMAS DARDEN, et al.,

Defendants.

)
)
)
)
)
)
)
)

No 16-cv-21199-CMA (JJO)

DECLARATION OF THOMAS F. DARDEN

I, Thomas F. Darden, in accmdance with 28 USC§ 1746, declare as follows:
I

I am the president oflndustrial Heat, LLC ("Industrial Heat"}. I am also the

directm of IPH, B V Holdings Ltd., a holding company based in the United Kingdom This
company is the director of !PH International, B.V ("!PH")
2

Pursuant to the License Agreement signed by Leonardo Corporation ("Leonardo")

and Industrial Heat on October 26, 2012, the Validation I est (described in Section 4 of the
License Agreement) was scheduled to take place in Ferrara, Italy on April 30, 2013
3.

The parties agreed that approximately 54 reactors would be tested in Fenara.

4

On April23, 2013, one week before the test was scheduled to commence, Andrea

Rossi ("Rossi") emailed both John I. Vaughn (Vice President oflndustrial Heat) and myself
Rossi told us in the email that he had met with officials from the Health Office in Ferrara, Italy.
He infmmed us that the Validation I est as proposed could not proceed without receiving
"authorization" fiom the local government, which could take at least 6 months. Lastly, Rossi
indicated he could complete the test by testing fewer units.
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5.

I responded to Rossi by email the following day, April 24, 2013. I expressed my

concems to him regarding this proposed change to the testing parameters, specifically informing
him that Industrial Heat had made 1 epresentations to its investm s and others regarding the test
that it would now have to retract
6

Rossi continued to represent that the Validation I est as agreed could not comply

with Italian Law. In fact, he responded to my email and told me that I should tell my investms
''the truth: to put in operation a plant we need an authorization." Based on these representations
that the test could not go forward without authmization fiom the local Italian govemment,
Industrial Heat agreed that only 30 units would be tested.
7

Based upon Rossi's representations, on April29, 2013 Industrial Heat and

Leonardo executed the First Amendment to the License Agreement which, among other things,
changed the number of units being tested to 30 . Rossi confirmed to myself and the other
representatives of Industrial Heat that testing 30 units would be fully in compliance with the
Italian law and would not require authorization
8

I he First Amendment also allowed Industrial Heat to assign its rights tmder the

License Agreement to IPH Neither Industrial Heat nor IPH ever consented to any assignment
by Leonardo Cmporation ofNew Hampshire of its rights under the License Agreement 01 First
Amendment to Leonardo Cmpmation ofFlmida
9

After the First Amendment was executed, but prior to the commencement of the

Validation I est, Rossi told myself and other representatives of Industrial Heat that the Italian law
was even mme restrictive and now he could only run the Validation Test with 18 e-cat reactors
I0

Again relying on his representations, and considering that the test was scheduled

to begin in less than a day, Industrial Heat had no choice but to allow Rossi to test 18 units.

2

~
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11

Between the time the License Agreement was signed and the filing of this lawsuit,

Rossi made public disclosures on his website, the Journal of Nuclear Physics, revealing specific
terms of the License Agreement These disclosures were made without written advance approval
from either Industrial Heat or IPH
12..

Additionally, on or about September 1, 2013, Industrial Heat entered into an

agreement with United States Quantum Leap, LLC (''USQL") and Fulvio Fabiani ("Fabiani"),
whereby USQL and Fabiani were to provide services to Industrial Heat related to the
manufacture and development ofpmducts relating to theE-Cat IP The agreement with USQL
was renewed and extended in August, 2014 and again in July of2015. The agreement was
terminated on March 31,2016
13

Industrial Heat entered into a I erm Sheet, by which it agreed to move the 1 MW

Plant from North Carolina to Florida, with Leonardo and JM. Products, Inc . (''JM. Pmducts")
on August 13, 2014 . Prior to executing the Term Sheet, Rossi, Leonardo, J M. Products, and the
president ofJM Products Hemy Johnson ("Johnson") represented to myself and other
representatives from Industrial Heat that JM Products was affiliated with Johnson Matthey, pic
("Johnson Matthey"), a well known United Kingdom specialty chemicals and precious metals
company named . Rossi, Leonardo, Johnson, and LM Products also represented that Johnson
Matthey had a need for, and was going to use, the steam that Leonardo could produce from the 1
MW Plant in a chemical manufacturing process.
14

Industrial Heat relied on these representations in executing the I erm Sheet and

allowing the 1 MW Plant to be moved to Florida. Representatives of Industrial Heat, including
myself, would never have allowed the Plant to be moved to Flmida if we had known that J.M.

3
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Products had no affiliation with Johnson Matthey and no real manufacturing pwcess to operate
in Florida.
15

The Six-Cylinder Unit described in the Proposed Second Amendment to the

License Agreement remains in North Carolina and was never sent to Florida
16

Industrial Heat and IP were never able to replicate the results Rossi claimed using

the E-Cat IP Thus, neither Industrial Heat nor IPH ever sub-licensed the E-Cat IP for profit, nor
did they ever create a product or service that could be sold based on the E-Cat IP
----

I declare under penalty of perjury that the foregoing is true and correct
Executed this 21'' day of March, 2017.

4
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ASSIGNMENT AND ASSUMPTION OF
LICENSE AGREEMENT

THIS ASSIGNMENT AND ASSUMPTION OF LICENSE AGREEMENT (this
"Assignment") is made effective as of April 29, 2013, by and between INDUSTRIAL HEAT,
LLC, a Delaware limited liability company (the "Assignor"), and IPH INTERNATIONAL BV,
a Netherlands company (the "Assignee").
WHEREAS, the Assignor, LEONARDO CORPORATION, ANDREA ROSSI, and
AMPENERGO, INC., entered into that cettain License Agreement dated as of October 26, 20 12,
as amended by that certain First Amendment to License Agreement dated as of April 26, 2013
(as amended, the "Agreement");
WHEREAS, the Assignor desires to assign the Agreement to the Assignee and the
Assignee desires to accept such assignment and to assume all obligations of the Assignor under
the Agreement;
WHEREAS, the Assignee is, indirectly, a wholly-owned subsidiary of the Assignor and
Section 16.7 of the Agreement permits the assignment as provided herein;
NOW, THEREFORE, in consideration of the above premises, and other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties
agree as follows:
1.
Recitals and Exhibits. The Recitals set forth above are material and are
incorporated into and made a part of this Assignment.
2.
Assignment. The Assignor hereby transfers and assigns to the Assignee all tight,
title and interest of the Assignor in and to the Agreement.
3.
Acceptance and Assumption. The Assignee hereby accepts the assignment of the
Agreement and assumes all of Assignor's obligations under the Agreement.
4.
Binding Effect. This Assignment shall inure to the benefit of, and be ~inding on,
each of the parties hereto and their respective successors and assigns. This Assignment
represents the entire agreement of the parties with respect to the subject matter hereof.
5.
Counterparts. This Assignment may be executed in any number of counterparts,
each of which shall be deemed an original but all of which together shall constitute one and the
same instrument.
6.
Governing Law. This Assignment and any claim, controversy or dispute arising
under or related to this Assignment shall be governed by and construed in accordance with the
laws of the State ofFlmida.

349018_1.DOCX
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7.

Further Assurances.

A.
Assignor hereby agrees to provide to the Assignee such further assurances
as may be reasonably requested by the Assignee at any time from and after the date hereof with
respect to the Agreement and the assignment thereof to Assignee as provided herein, and,
without limiting the foregoing, shall execute and deliver such affidavits, certificates and other
instruments with respect to the Agreement as may be reasonably requested by the Assignee.
B.
The Assignee hereby agrees to provide to Assignor such further
assurances as may be reasonably requested by the Assignor at any time from and after the date
hereof with respect to the Agreement and the assignment thereof to Assignee as provided herein,
and, without limiting the foregoing, shall execute and deliver such affidavits, certificates and
other instruments with respect to the Agreement as may be reasonably requested by the
Assignor.
IN WITNESS WHEREOF, the Assignor and the Assignee have executed this
Assigmnent effective the day and year first above written.

ASSIGNOR:

Industrial Heat, LLC

By~
Manager

ASSIGNEE:

IPH International BV
By:

IPH Management, LLC, Managing Director

2
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CERTIFICATE

The undersigned, LEONARDO CORPORATION, a New Hampshire corporation
("Leonardo"), and ANDREA ROSSI ("Rossi") each hereby certifies to IPH
INTERNATIONAL, B.V., an entity organized under the laws of The Netherlands (the
"Company"), that the representations and wan·anties of Leonardo and Rossi contained in the
License Agreement dated October 26, 20 12, by and between Leonardo, Rossi, Industrial Heat,
LLC and AmpEnergo, Inc., as amended (the "Agreement"), based on a current review of such
representations and warranties, are true and correct as of the date of this Certificate, as if made '
on the date hereof, and further, that such representations and warranties will remain true and
correct on and as of the date US $10,000,000 is delivered to the Escrow Agent as provided in
Section 3.2(b) of the Agreement. Capitalized terms used herein without definition shall have the
meanings given them in the Agreement.
IN WITNESS WHEREOF, the undersigned has caused this certificate to be executed as
of this 29th day of April, 2013.

LEONARDO CORPORATION

aN p ~£'It-

By:

R.o-CS' I

Name: _~~L)L;;:~'_
Title:

C£"0 R-f.-!D PRES/{)£(..[[

ROSSI

Andrea Rossi

349409_ 1.DOCX
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1
2
3

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
)
ANDREA ROSSI and LEONARDO
)
CORPORATION,
)
)

4

Plaintiffs,

)
)

5

VS.

6

THOMAS DARDEN; JOHN T. VAUGHN;
INDUSTRIAL HEAT, LLC; IPH
INTERNATIONAL B.V . ; and
CHEROKEE INVESTMENT PARTNERS,
LLC,

7
8

)
) No. 1:16-cv-2119-CMA
)
)
)
)
)
)

9
10

Defendants.
INDUSTRIAL HEAT, LLC and IPH
INTERNATIONAL B . V.,

)
)
)
)

Counter-Plaintiffs,

11

)
)

12

vs.

)
)

13

ANDREA ROSSI and LEONARDO
CORPORATION,

14
Counter- Defendants,
15

)

And
16
17
18

)
)
)
)

J.M. PRODUCTS, INC . ; HENRY
JOHNSON; FABIO PENON; UNITED
STATES QUANTUM LEAP, LLC;
FULVIO FABIANI; and JAMES
BASS
I

19
Third-Party Defendants.

)
)
)
)
)
)
)

)
)

20
21

Videotaped Deposition of
THOMAS DARDEN
22
(Taken by Plaintiff)
3509 North Haworth Drive, Suite 403, Raleigh, North Carolina
23

24
25

February 16, 2017
Reported in Stenotype By
Leslie Christian
Transcript produced by computer - aided transcription
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2 ON BEHALF OF PLAINTIFFS:
3
PERLMAN, BAJANDAS, YEVOU & ALBRIGHT, P.L.
BRIAN CHAIKEN, ESQ.
4
JOHN W. ANNESSER, ESQ.
283 Catalonia Avenue
Second Floor
5
Coral Gables, Florida 33134
6
(305)337-0781
bchaiken@pbyataw.com
7
jannesser@pbyalaw.com
8 FOR THE DEFENDANTS:
9
MILLER FRIEL, PLLC
BERNARD P. BELL, ESQ.
10
1200 New Hampshire Ave, NW
Suite 800
11
Washington, D.C. 20036
(202)760-3158
12
BeiiB@MillerFriel.com
13 ON BEHALF OF THIRD·PARTY DEFENDANTS
J.M. PRODUCTS, INC., HENRY JOHNSON, and JAMES BASS:
14
ARAN, CORREA & GUARCH, P A.
15
FERNANDO S. ARAN, ESQ. (Via teleconference)
225 University Drive
16
Coral Gables, Florida 33134·6732
(305)665-3400
17
faran@acg-law.com
18 ON BEHALF OF THIRD-PARTY DEFENDANTS
FULVIO, and UNITED STATES QUANTUM LEAP, LLC:
19
RUDOLFO NUNEZ, P.A.
20
RUDOLFO NUNEZ, ESQ.
255 University Drive
21
Coral Gables, Florida 33134-6732
(305)665·3400
22
rnunez@acg-law.com
23 ALSO PRESENT:
24
MICHAEL KIRBY, CLVS
DR. ANDREA ROSSI
25
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1
STIPULATIONS
2
I, Leslie Christian, being a court
3 reporter and a Notary Public in and for the state of
4 North Carolina, was appointed commissioner by consent
5 to record the deposition of THOMAS DARDEN, on
6 February 16,2017 beginning at 9:08a.m., at
7 CaseWorks, located at 3509 Haworth Drive, Suite 403,
8 Raleigh, North Carolina.
9
THE VIDEOGRAPHER: We are on the
10 record at 9:08a.m. This is the videotaped deposition
11 of Thomas Darden in the matter of Andrea Rossi, et al.,
12 vs. Thomas Darden, et al. This deposition is being
13 held in the offices of CaseWorks at 3509 Haworth Drive,
14 Suite 403 in Raleigh, North Carolina 27609, on February
15 16, 2017.
16
The court reporter is Leslie
17 Christian, the videographer is Michael Kirby, both with
18 CaseWorks.
19
Would counsel please introduce
20 themselves.
21
MR. CHAIKEN: Yes, good morning.
22 Brian Chaiken on behalf of plaintiffs. I may be joined
23 by Jonathan Annesser on the phone.
MR. BELL: Bernard Bell for the
24
25 defendants including Mr. Darden.
www.caseworksonline.com

800.955.0541
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Page 98

Q. Okay. And it's because you think that that
2 test was not performed properly?
3
A. I think it was -4
MR. BELL: Objection to form.
THE WITNESS: I think the test was not
5
6 performed properly, bull think it was part of an
7 overall- overall setup to fool us.
8 (BY MR. CHAIKEN)
9
Q. Okay. And does Industrial Heat contend
10 that it's also entitled to keep the license to the
11 E-CAT IP, sitting here today?
12
MR. BELL: Objection to form. You
13 know he's not here to testify as to Industrial Heat.
14
THE WITNESS: I haven't15
MR. CHAIKEN: That's okay.
16
THE WITNESS: I haven't thought about
17 that in relation to the return of the initial capital.
18 I don't know about it legally.
19 (BY MR. CHAIKEN)
Q. Do you think theE-CAT IP has any value?
20
21
A. It's clear that it does not have the value
22 that we were told that it had or that we perceived it
23 had. If you could easily replicate these reactors
24 using that IP then it would be extremely valuable. It
25 clearly does not have that kind of value. Whether

Page 99

1 anyone ever could produce any energy with this IP is
2 not clear.
Jt's hard to prove a negative. It's sort
3
4 of hard to say this could not have any value
5 whatsoever. It's hard to say. But we -we don't see
6 that this technology has value at all materially
7 relative to the kinds of numbers we were talking about
8 then.
Q. Do you think it has any value - based on
9
10 that and based on what you know sitting here today, do
11 you think it has any value whatsoever?
12
A. We don't know. It's an option on future
13 value. Is it possible that someone in the future might
14 be able to do something with this IP. We can't; Rossi
. 15 can't. But is it possible that somebody might or that
16 occasionally at some point It might work. We don't
17 know.
18
MR. CHAIKEN: We can stop here. Off
19 the record.
20
THE VIDEOGRAPHER: We're off the
21 record at 11:14 a.m.
22
(Whereupon a break was taken.)
23
THE VIDEOGRAPHER: We are back on the
24 record at 11:26 a.m.
25 (BY MR. CHAIKEN)

Page 100

Mr. Darden, I had asked you some questions
2 about the license agreement prior to taking a break. I
3 believe one or the conditions in order for Leonardo to
4 earn that 10 million dollar payment was to transfer the
5 composition of the fuel he used as the catalyst to you.
6 Did that happen?
7
. It's not clear. I mean, the requirement
8 was to transfer all of the information needed to build
9 a replicated technology and for Dr. Rossi to work with
10 us to build and successfully P-roduce these machines,
11 have them work, be able to sell them.
12
And so he transferred information to m
13 about the fuel that he described as being the IP of the
1!1 company or the IP of the devices. He also gave us some
15 dr;~wings that showed some of the mechanism of some of
10 t~lants that were being buill at that P9int. That
Q.

Howe r, none of that ever worked. We were
19 never able to build devlce:s that :successfully produced

20 energy. So did he transfer some fonmulas or a formula
21 to me. The answer is yes. Was it the transfer of the
2 IP needed to build these devices, no.
23
Q. Jhat's your opinion though right? o
24 don't believe it was the fuel or the catal~
at was
25 required or it didn't w r ?

CaseWorks, Inc.

Page 101

A.

I don't know whether it was the fuel and
2 the catalyst that didn't work or the device that didn't
3 work or the whole thing doesn't work. I don't know
!t which parts of it don't work, but someth· g doesn't
5work.
6
(Whereupon Exhibit 14 was marked for
7 identification as of this date.)
8
Q. I'll show you what's been marked as
9 Exhibit 14. Exhibit 14 has been bates stamped IH-81230
10 through 1234. This is a series of e-mails from
11 September of 2014.
A. Um-hm.
12
13
Q. And the one I'm most concerned with is the
14 one on - it starts on page 81231. And it looks like a
15 forwarded e-mail from John Mazzarino to Joe Pike,
16 yourself and John Mazzarino. And the paragraph I want
17 to refer to is on actually the third page, 81232.
18
A. Um-hm.
19
Q. And you're describing the IH investment in
20 -- or to Paul Lamacraft.
21
A. Um-hm.
22
Q. And you're talking about a two billion
23 dollar evaluation, and you describe that evaluation.
24 Do you see that?
25
A. Um-hm.

www.caseworksonline.com

800.955.0541
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1 Mr. Darden consulted in November of 2015.
2
MR. CHAIKEN: All right. Let me ask
3 - I'm going to ask not about thls e-mail but about
4 Mr. Zall.
5
MR. BELL: That's fair.
6 (BY MR. CHAIKEN)
7
Q . Who is Zali?
8
A. It's Jaffee actually. So his name is Zali
9 Jaffee. And he's an attorney In Israel, and he works
10 with a- someone that I know who invested in some
11 energy plants that were in Europe and ended up hiring
12 Zali to represent him. And I'm an investor in that
13 trans action. That's how I came to know Zali.
14
Q . And you're telling me that Industrial Heat
15 retained him for legal services?
16
A. Yes, we did.
17
Q. What type of legal services did you retain
18 him to do?
19
A. We wanted advice about- oh, international
20 fraud.
21
Q. What type of international fraud?
22
A. Whether we might be a victim of an
23 international fraud.
24
Q . And what jurisdictions or what territories
25 was Mr. Zali licensed to practice law in?

Page 155

1

A. I don't know.
2
Q. Do you know if he was licensed to practice
3 law in the United States?
4
A. I don't know.
5
Q . Did you ask him that question?
6
A. I don't remember.
7
Q. Is there a retention agreement between
8 Industrial Heat and Mr. Zali?
9
A. I don't know if he sent us an engagement
10 agreement or not. We definitely worked with him
11 regularly in this other transaction.
12
Q. Did you ask for legal advice with respect
13 to the license agreement at issue in this case?
14
A. Say it again .
15
Q. Did you ask for him to provide you with
16 legal services with respect to the license agreement in
17 this case?
18
A. Yes, we did.
19
Q, What type of legal service did you ask him
20 to perform?
21
MR. BELL: I think that's privileged.
22
MR. CHAIKEN: I don't think this is a
23 privileged document.
24
MR. BELL: Well, I think we're back to
25 the point where under the - under the protective order

Page 156

Page 157

1 the remedy is to rip it up, throw away all your notes
2 and make a motion to compel. I'm happy to, you know,
3 add this to the list and put this in camera with the
4 judge if he wants to see it. I think this is an
5 appropriate procedure .
6
It's not really - the way a
7 protective order works isn't that you scrutinize the
8 document and make your own determination whether it's
9 privileged.
10
MR. CHAIKEN: Well, we can agree to
11 disagree or not. Maybe-- can we go off the record for
12 a second.
13
THE VIDEOGRAPHER: We are off the
14 record at 1:35 p.m.
15
(Whereupon a break was taken.)
16
THE VIDEOGRAPHER: We are back on th
17 record at 1 :46 p.m.
18
MR. CHAIKEN: We have made an attempt
19 to reach out to Judge O'Sullivan to see if we can get a
20 quick ruling on this document. While we wait to see if
21 we can get him on the line we're going to proceed with
22 the deposition.
23 (BY MR. CHAIKEN)
24
Q
t som point in time, Mr. Darde , did
25 Industrial Heat agree o allow th o e egaw tt pia t
CaseWorks, Inc.

And why did it do that?
A. We fell like it would be beneficial for us
5 and it would be beneficial for Andrea if we could use
Q,

MR. ANNESSER: I just- this is John
Oh, hey John.

'm sorry.

14

. We could use the- the operation of the

15 unit as a way of seeing if, in fact, the technologY.
16 might work. In other words, we're still at a point of
17 not knowing which was true. Does it never work, can it
18 never work or has he simgly concealed from us how to
19 make it work.
20
And so to see the technology operate would
21 be -we were willing - it was interesting enough to
22 us to see it OP.erate --if we could actually see it and
23 measure it -- that we were willing to Jet the plant go.
24 In addition, he could sell licenses off of it; he could
25 advocate for or promote the technology as he would.
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1 That was beneficial to him. He wanted to do it. If it
2 were credibl instrumented and measured then we would
3 have found the results important to note
~

Q

Did you have discussions with Dr. Rossi

And was there a discussion aoout doing a
8 six cylinder test or a one megawatt test In Florida?

9

THE WITNESS: We felt that having a
bona fide customer would be an additional way of being
able to measure energy output. That if someone
4 credible were receiving the energy then that would be
5 one oddod way to ratify the power production. So, as I
6 said earlier when we were talking about measurement,
7 the r:>roblem wltti measurement is if you have only one

A.

11
y device operate,
12 preferably at ur location, but if he would only do i
13 ot his location, while we felt extorted by that, we
14 were willing to let that haQPen.
15

Q

Did you ever J:!Ut in writing "He~ w

16 the tests should take place in North Carolina.
17 don't want to move it to Florida"?
18
MR. BELL:_Qpjection to form
19
THE WITNESS: I don't remember that
20 I wouldn't be sur r ~ed if we did
21 (BY MR. CHAI!$EN)
22

Page 161

MR. BELL: Objection to form
THE WITNESS: I think it was Rossi's

13 would say no. We could measure the steam energY.
14 output. But if it was - If we didn't have good access

15 to the machine then to have a credible custo

e~

If the
21 device were sufficiently instrumented, if ~ou had
22 enough measurement, if you had an honest measurement
23 :saying that they were u:si g the steam and it was a

24 credible com11any and it worked great, that there could

CaseWorks. Inc.
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1 Duke University. I don't know. Bureau Veritas-

1 this e-mail- and I guess these are terms pursuant to

2 peoP- like that to come in and set up a system for

2 an agreement that you were negotiating at the time; is

3 measurement, we would have said we're hagpy not having

3 that correct?

4 a customer. But absent that, a customer was sort of an

4
5

A.

The moving of the plant down to Florida.
Right.
6
A. Allowing the plant to go.
7
Q. Right. That's what's being negotiated in
8 these e-mails?

5 added way of riDifying the power.
6 (BY MR. CHAIKEN)
7
Q. Putting aside the Issue of the time of
8 performance, the license agreement itself didn't

9 provide that a customer was required for the guaranteed
10 performance test, did it?

Q.

9
10

11
12

MR. BELL: Objection to form.
THE WITNESS: I believe that that's
13 correct thal li did not.
14 (BY MR. CHAIKEN)

A. Um-hm.
Q. And paragraph ten states- this is your

11 e-mail to Dr. Rossi - "Attached to this contract is

12 the letter of the Healthcare Office of Miami allowing
13 the operation of the one megawatt plant." Do you see
14 that?
15
A. Yes.
16
Q. Did you think that that was a requirement
17 to allow the plant to go to Florida?
18
A. No.
19
Q. Did you have a discussion with Dr. Rossi
20 about it?
21
A. I don't remember talking to him about that.

Q. Okay. I'll show you what's been marked as
15
16 Exhibit 25.

17
(Whereupon Exhibit 25 was marked for
18 identification as of this date.)
19
Q . Exhibit 25 is-- have been marked IH-7126
20 through 7127. It's a series of e-mails dated July
21 10th, 2014 between you and Dr. Rossi. Have you seen
22 these e-mails before?
23
A. Um-hm, yes.

22

24
Q . Specifically I'm going to point you to the
25 first e-mail from you to Dr. Rossi. Paragraph ten of

24
25

Q.

Do you know why it was included in the --

23 in these negotiations?
MR. BELL: Objection to form.
THE WITNESS: I did not include it in

Page 164

Page 165

•. you know, meanwhile, we thought we could

1 this.
2 (BY MR. CHAIKEN)
3
Q. My question is do you know why It was?
4
A. I don't know why. But, to elaborate, I
5 think consistently we saw a pattern of trying to get

2 get Qaid a lot of money for it too. So the whole thing
3 looked pretty good when it was Johnson Matthe.Y
5 -- did It matter to you what that custom or did with tho
6 steam that was going to be produced?

6 some type of certification, some type of stamp of
7 approval, something like that from some other entity as
8 a way of giving credibility to the technology.

7.

aand that we could use them as a way of knowing how much
!)

steam was produced. So to have a

thlrd-po~

9
It didn't matter to us, but I think it
10 mattered a Jot to Andrea. Meanwhile, in addition to
11 that, you know, given the sort of profile that Rossi
12 had out there - has- I think the possibility of--

10 so!)hlstlcated, you know, technical compan~ that needed
11 :~team and that could measure it was imeortant to us.
f12}
(Q. Okay. And did you indude provisions 1n

13 you know. I think the more kind of external ways of
14 saying, you know, some big company, some government
15 entity, some certifier, some professors have looked at
16 this and said it's okay was something that he liked.
17 But that's me- you know, I'm speculating about his
18 motivations.
19
Q . Did it- so as part of this I e

14 bx which the third-partx customer would, in fact,
15 measure that?
16
A. No. I think we would have been happy with
17 almost .any way that a credible company would J1aYi)
18measur~
19
Q. Did you ask for any way? Did xou put some

20 negotiation Included, you know, a customer to
21 the steam; is that correct?
22
A. Yes. I mean, it was something that he
23 represented was going to exist. And as we were
24 thinking should we let this machine go 25
Q. Right.
CaseWorks, Inc.

~3

the agreement which provided for the method and means

20 writing where thex said, ~hey're
21 It using_M!y means possible"?

22
2

r~uired

to measu e

A.
Q. 'oi..!.O;CJ~. . ..

2
, 25 unles:~ they were getting the :steam.

I
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Let's essume that you weron't negotiating
2 -well, let's assume you didn't know the namo of the
3 customer. Would you have needed to know the name
e customer grior to agreeing to allow the test to go
orward in Florida?

4 which required them to provide you with - with tt'iose

5 measureme Is
6
/!l.. I don't know if there was a requirement
7that they do so, but i t

MR. BELL: Ojljection to form.
THC WITNCSS: I think that if we had

y were going to pay for·

8 then we would have known from the fact that they e
9 paying for It that they were getting it

8 perceived it was a credible bona fide third-party

10

10 Knowing who it was, we felt even more comfort from
11 that. I think it's a -- our interest was In a whole

9 company we would have felt a lot of comfort from that.

MR. BELL: You could always show him
11 the agreement.
12
MR. CHAIKEN: I can't.
13 (BY MR. CHAIKEN)
Q I asked you a question about whether it

12 blend of different circumstances surrounding this. So
13 any one attribute would we have compromised on? Maybe
14 so in terms of letting it go, but everything mattered.
15
(Whereupon Exhibit 26 was marked for
16 identification as of this date.)
17 (BY MR. CHAIKEN)
18
Q. I'll show you what's been marked as
19 Exhibit 26. Exhibit 26 is an e-mail dated June 22nd,
20 2014, and it is bates stamped 117296 through 297. And
21 the first e-mail which is on the second page- it's an
22 e-mail chain.
23
First, on the second page Dr. Rossi writes
24 to you and several other people about a meeting on
25 June 17th talking about what happened in August. And,

25 SUSf>CCI,
Page 168

1 in fact, his paragraph number two on that page states,
2 "Since August 2013 it has been impossible to

3 communicate to us the where to install and make
4 operative the plant." Do you see that?
5
6

A.

Yes.
Do you disagree with his statement?
7
A. Absolutely.
8
Q. Do you think you had communicated where yo
9 were going to make the plant operative at that time at
10 or around August 2013?
11
A. We said straight away, right where it is.
12
Q. Did you tell him in your response that you
Q.

13 disagreed with him?
14
A. I don't know how we responded to this
15 but-16
Q. Well, your response is on the next page.
17
A. Oh, I see.
18
MR. BELL: Technically that's a draft
19 of the actual responses.
20
MR. CHAIKEN: I think you're right,
21 Bernie.
22 (BY MR. CHAIKEN)
23
Q. Did you, in fact, respond to Dr. Rossi's
24 e-mail?
25
A. I don't remember, but I see a draft here or
CaseWorks, Inc.

Page 169

1 if this went then perhaps so.
2
Q. Why did you think you needed to forward
3 this to your attorneys?
4
A. Well, this e-mail -

5

MR. BELL: Just-- I'm going to allow
6 him - you can answer the question or allow -- I'll
7 instruct him not to answer the question. Otherwise,
8 I'll instruct you not to disclose the substance of any
9 attorney-client communications coming back to you or
10 emanated from you.
11
THE WITNESS: So this was an
12 outrageous e-mail, the one that he sent. You know, it
13 said ail kinds of things that were not true. And we
14 were trying to figure out among ourselves-- and how do
15 we respond to this. I mean, this is so ridiculous, but
16 does it matter, on the other hand. Like, why do we

17 care about whether it says these things that are
18 ridiculous if they're not true then what difference
19 does it - does it make a difference and what is our
20 goal.
2
Our goal is to see the plant operate,
22 to see if it might work. A
maybe we could credibly
23 instrument t plant. So that was our pri ary goal
24 rlus, it was beneficial for him.
25 (BY MR. CHAIKEN)
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You state in your- in this draft e-mail
2 at least. "Your e-mail refers to contract sections,
3 but I haven't read them since we signed. I will need
4 to get a copy of the document and read it." After you
5 received his e-mail on June 20th did you, in fact, get
6 a copy of the document and read it?
7
A. I don't remember. On June 20th?
8
Q. Yeah.
9
A. I don't remember. You know, I'm sure that
10 -- I'm sure that at some point we began to read these
11 things. I think that -- I don't know when I first
12 began reading these sections.
13
Q . As of June 22nd, 2014 had you previously
14 read the contract sections anytime between June 22nd,
15 2014 and October 26th, 2012?
16
A. I would think that I probably had.
17
Q. Were you In or around June of 2014 pushing
18 Dr. Rossi to start testing the one megawatt plant?
19
A. We were - around June of '14?
20
Q. Yeah.
21
A. We were always pushing to start testing
22 almost anything. We wanted to operate any machines
23 that he had built. If we had built a machine we wanted
24 to operate it and see it operate and see whether it
Q.

25 might work, whether he had transferred the technology

Page 171

1 to us.
2

Q . Were those - did you ever put those

3 requests in writing?
4

A. I suspect that we did, but I don't

5 remember.
Q. Is there a reason why you wouldn't have put
6
7 them in writing?
8
A. Well, just because, you know, we're talking
9 by phone or- excuse me --in the other office. You
10 know, I saw him most days for a long period of time.
11
a. Now-12
A. I tend not to send e-mails to people who I
13 communicate with verbally so -

14

Q. Did you have a meeting in Raleigh in July
15 of 20 4 with Dr. Rossi and Henry John:son?
A. I know that we had a meeting in Raleigh
16
17 with - when he ~ht Henry Johnson to a restaurant,
18 bull don't remember the date
19
Q.
o was present at that meeting?
~.T. was there. I was there. Andrea
20
21 Johnson. I don't know who else was there from ou~
22 :~ide. I can't remember
23
Q. And what was the purpose of that me ling?
A He wa:~ introducing us to the pre:~ident o
24
25 the Johnson Matthe :~ubsidiary.

Page 172

nd did h~ specificall~ that the
2 ~pose of the meeting was to do that?
3
'A. The J:1Upose - yes
Q. Did he say that in writing or orally?
A. I don't remember.
Q
Did he ever ell you that he was wo ing
il with a Johnson Matthe subsidia at an~oi nt in tim ?

8

E'age 173

1 products from Johnson Matthey. lie s01id Johnson Matthe

A. I don't remember which conversation and w
6 was present at which conversation but -

.,_

a.

'A.

a.
He told us that that's who the customer
11 effective, that Johnson Matlhe)-: wanted to announce that

And when did he tell you that?
A. Several times. I mean, I don't rememoe~
14 the specific dates but it was Johnson Matthey.
Q
Did he tell ou that -15
16
A. He told us he previously worked for Johnson
17 Matthey, that he had done business with them. He
18 repeatedly said that.
----:7--,..
1
Q Did he tell you that orally or did he tell
20 you that in writing?
21
A. I don't know if he said it in writing, but
22 I know he said it orally
23
Q. 0 ay Did he I ou hat he was
24 purchasing products from Johnson Matthey?
25
A. He said that he had previously purchased
CaseWorks, Inc.

12 they

ere the customer.
13
a. And let's go back to the meeting with Henry
14 Johnson. You said it was held in a restaurant in
15 Raleigh?
16
A. Yes.
17
a. And there was J.T. Vaughn, yourself, Dr.
18 Rossi and Henry Johnson, right?
. 19
A. Yes. I'm not sure if anybody else was
20 there.
21
Q. And what was said at that meeting
22
A. It was a formalistic kind of a meeting to
23 introduce the customer and to talk about, ou know, the
24 circumstances of bringing the plant down to Miami.

INWW.caseworksonline.com

800.955.0541

Case 1:16-cv-21199-CMA Document 207-9 Entered on FLSD Docket 03/23/2017 Page 10 of
20

02/16/2017 Thomas Darden
Pages 174.. 177
Page 174

thing

no what ha12R

ed at that meeting?

A. We had lunch. It was - it was kina o
14 awkward. It-- you know, It was-- he didn't seam like

15 a Johnson Matthey kind of guy. Not that I know what
16 that is necessaril~ . ut, ~o know, somebody who' a
17 industrial facility operator kind of person. I'm
18 trying to remember when it came up that we put two and

19 two together and figured out that he was Rossi's
20 lawyer. And so that was weird.
21
Again, I'm kind of mixing tog the~
22 different conversations and what we talked about at
23 which lime. Bull do remember a conversation where we
24 were saying, you k
why would a lawyer be doing
25 this. And eitfier Rossi or Johnson was sai g, " ell,

25
Q.

. BELL: I just want to make sure
3 she gets your ••
4
THE WITNESS: Okay. They didn't tell
5 us what products they were going o R oduce, and they
6 didn't tell us specifi all wha t e~goi g to do
7 with the steam except to use it in 12f.QQ_ucing t i
ucts

And did they tell you they were forming a

2 new company for the purposes of doing it?
3
A. Yes.
4
Q. And did they tell you who the officers and
5 directors of that company were going to be?
6
A. I don't remember that. Welt, Henry
7 Johnson.
8
Q. And they told you that they were going to
9 be opening up a new facility In A. Yes.
11
Q.

10

'A. I recall !hot they said it was in or
14 somewhere around Miami, but I can't say that for sure.
15

Q.

And did you do any due diligence into Henry

16 Johnson at that time?
17

A.

Yes. I mean, somewhere in there we figured

18 out this is a lawyer and, you know, we figured out this
19 was Rossi's lawyer. So at some point we figured that
20 out. That's why we were kind of surprised.
21
Q. And-22
A. How this guy was going to go do this or
23 this guy is going to run this thing or-- it must be an
24 important operation. He must really be a believer. He
25 must really think this is going to be great.

CaseWorks, Inc.
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1 don't want any ~ublicity until they know tliat

1 I believe so.

2 everything is working great."

2

3

3 about to ship a piece of equipment they had paid $1.5

Q.

Based on your prior due diligences into Dr.

Q.

So you've got all that going on, and you're

4 Rossi and based on what you had learned about Henry

4 million for and you're not going to check to see if, in

5 Johnson, didn't this all start to put red flags up and

5 fact, Johnson Matthey has anything to do with it?

6 say, hey, maybe this isn't legit? We need to start

6

7 doing more due diligence?
8
A Well, our loss of confidence in the

7 (BY MR. CHAIKEN)

9 technology and In Rossi was kind of a continuous slide.

8
9

MR. BELL: Objection to form.
Q.

I mean, I understand the thinking In that.
MR. BELL: Objection to form.

10 So, you know, we tend to be hopeful and optimistic

10

11 people. Being in the businesses that we're in you need

11 should have been worried about the value of the plant

THE WITNESS: Are you saying that we

12 to be maybe a little bit slower to be suspicious than

12 and losing access to the value of this plant? I mean,

13 we should be. Certainly this was not- it didn't feel

13 we weren't getting value from the plant as it was so we

14 as good as it should have.

14 didn't care about that at that point.

15

Q.

But here you are in June-July 2014. You're

16 unable to replicate . You had doubts at the start this
17 might be a fraud. Dr. Rossi shows up with his attorney

18 as a so-called customer for Johnson Matthey. And who
19 is Johnson Matthey, by the way?
20
A. It's a large British, I think,

15 (BY MR. CHAIKEN)
16

Q. So it really wasn't-- this was " ey, w

7 just want to see it work. We don't really

a e about

18 the ogistics of II"?
19

A

Well, we absolutely-

,---,--..--

MR. BELL: objection to form
THE WITNESS: So we absolute!~

21 headquartered company that makes- oh, products22 industrial supply products mostly for the medical or

22 believed that someone associated with Johnson Matthe~

23 high-tech industry. Very sophisticated company.

23 was [lroducing products on the other side of that wall.

24

Q.

Is lt publicly traded?

25

A

I'm 90 percent sure it is. I'm not sure.

A.

So we absolutelY- elieved that somebod~

2 associated with Johnson Matthey was producing,-<:.:::
o..._.,.w..:.:.,"'

24 (BY MR. CHAIKEN)
Q. I'm sorry. "'S'"a-y-;t;-ha
--ct one more time.

25
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1 Johnson Matthe~ was to stay completely behind the

2 scenes or Incognito relative to this, that would be
3 good waY, to do it.

a

4 (BY MR. CHAIKEN)

8 talked to a lawyer-- a licensed la~er -- in Florida.
9 I mean, somebody who's [)resumably not a scam artist who
10 said, "I'm the president of this com[)an~. We're gain

5
6 experience was in manufacturing?
7.
A. Yeah, we did. We said, "Have Y,OU ever run
8 a plant or have you ever done anything like this." He
9 said "No. It's a new thing for me." We assumed that
10 the ogerational requirements of managing this operatic

11 to use this steam. We're going to make products from

11 - this facilitY,, you know, for him would not call fon

12 it." I mean, sure, it wasn't comforting. I wish that

12 a lot of technical ex[lertise. And that was obvious.

13 it had been somebody who was coming that had a British

13 We figured that there would be technical people running

14 accent and worked for 20 years at Johnson Matthey. I

14 this thing

15 would have felt much better. But it also was credible

15

Q.

Isn't it true that Dr. Rossi told you that

16 he was going to be running this plant?
17 worried about being associated with this technology.

17

A

18 (BY MR. CHAIKEN))

18

Q.

No.
He never did?

19

A

1 don't remember that.
(Whereupon Exhibit 27 was marked for

20

21 identification as of this date.)
22

Q.

I'll show you what's been marked as

23 Exhibit 27. Exhibit 27 has been bates stamped
24 IH-12026. It's an e-mail from Andrea Rossi to you and
25 J.T. Vaughn and other persons dated June 10th, 2014.

CaseWorks, Inc.

www.caseworksonline.com

800.955.0541

Case 1:16-cv-21199-CMA Document 207-9 Entered on FLSD Docket 03/23/2017 Page 12 of
20

02/16/2017 Thomas Darden
Pages 182 .. 185
Page 182

1
It states, "I have completed the
2 organization of my plan to put the one megawatt in
3 operation. I confirm all I already said: We have a
4 customer who pays $1 ,000 a day to rent the one megawatt
5 plant, put it in his factory in Miami, produce
6 catalyzers that he sells; I will direct the operation
7 of the plant for the first year, the contract will be
8 for three years, renewable." Did you ever have any
9 conversation with Dr. Rossi about that?
10
A. I believe we generally did, but this Is
11 consistent with what I just said. I think they're
12 questioning that he was not going to operate the
13 customer's facility.
14
Q . You didn't take this sentence to mean that
15 he was going to direct the operation of the customer's
16 facility?
17
A. Well, he's going to rent the one megawatt
18 plant, put It in the factory in Miami -- the factory in
19 Miami -- "produce catalyzers that he sells; I will
20 direct the operation of the plant" - the one megawatt
21 plant in my mind- "for the year." And then every day
22 or whenever, Rossi would report either to us or via the
23 blogs that he was working hard in the container-- I
24 mean, running the steam plant.
25
Q . But couldn't have you read it a different

Page 183

1 way meaning he was going to be operating at the
2 customer's plants given the fact that he uses the3 the contract will be for three years renewable?
4 Doesn't that suggest to you that he's talking about the
5 customer's plant and not the one megawatt plant?
6
A. No.
7
MR. BELL: Objection to form.
8 (BY MR. CHAIKEN)
Q . Because why would you need a three-year
9
10 renewable contract for the one megawatt plant?
11
A. Well12
MR. BELL: Objection to form.
13
THE WITNESS: Because we were-14
MR. BELL: This is referencing the
15 contract. Why don't you show him the contract instead
16 of this. This is not the contract.
17
MR. CHAIKEN: Because I don't think he
18 was referring to a term sheet.
19 (BY MR. CHAIKEN)
Q. So you can answer my question.
20
21
A. Well, I remem ber that Rossi told us that
22 they would rent the plant for more than one year. And
23 so we actually thought we would be getting paid
24 whatever that is - $265,000 a year for- I thought it
25 was two years. Maybe it was three years. But that it
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1 was a longer term contract than that.
1 Heat's attorneys review the term sheet before it was
So I think this says that it was a -- it's
2 executed?
2
3 a renewab le plant. The contract will be for three
3
A. I don't remember much about that term
4 sheet. Maybe if I looked at it I could get a feel for
4 years to run the steam plant. I mean, to buy steam
5 from us.
5 it.
Q. Did you ever have a conversation with him
6
Q. Your wish is granted. Here's the term
6
7 sheet.
7 after sending this e-mail regarding this e-mail?
8
A. 1 don't remember.
8
(Whereupon Exhibit 28 was marked for
9
Q. So who negotiated the-- and you're
9 identification as of this date.)
10 familiar with a document called the Term Sheet?
10
Q . Exhibit 28 has been marked, and that is the
11
A. Yes.
11 term sheet. It's stamped IH-11496 through 11497. Does
12
Q. Who negotiated that term sheet with J .M .
12 this refresh your recollection as to whether or not
13 Products?
13 your attorneys -- IH's attorneys reviewed this prior to
14
A. Rossi.
14 it being executed?
15
Q. Who on the Industrial Heat side?
15
A. I don't remember whether they did or not.
16
A. 1don't remember.
16 I would assume that they did, but I don't know that
17
Q. Who represented Leonardo in those
17 they did.
18 negotiations?
'r.t:ID
Q. Does the word or name Johnson Matthey
19
A. 1 don't remember.
19 aQ~a anY.Yihere in this contract?
20
Q. Do you know who represented J .M. Products 20
A. J.M.C. J.M. Chemical Products, Inc. An
21 in those negotiations?
21 then later, J.M.C,
22
Q. But that doesn't say "Johnson Matthey,"
22
A. No, 1 don't remember.
Q. Do you know if it was Dr. Rossi who did?
23 does it?
23
24
A. I don't know. I don't remember that.
24
A. Right. This was a separate subsidiary o
25
Q. Did your- I say "your," did Industrial
25 Johnson Mottliey.
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1 that has the name Johnson Matthey in it that - that
2 was produced in discovery.
3 (BY MR. CHAIKEN}
4
Q. Did you ever receive anything in writing
5 from Dr. Rossi where he said specifically that he was
6 purchasing products from Johnson Matthey?

5 at this. I believe that there's a Johnson Matthey
Chemical Products, Inc. I think that there actually is
7_ a company called that. So it was a logicaLname.

8 That's a recollection.
Q
Dl you -- do Y.O
ave an i g
riling
9
10 thaJ.you asked, whetfi er it tie J.M. Chemical Products,

11 Inc., or Dr. Rossi or Henry Johnson, where they state
12 specificall , 'We represent that J.M. Chemica
13 Products, Inc., Is, in fact, the subsidiary of Johnson
14 MattheY."?

A I don't remember th s ecifically. And
15
16 whether it was subsidiary o affiliate or part of !tic
17 group or some of tlie language, clearlY. they represented
18 that
19
Q. In writing?
20
A. I don't know. We would have to search.
21
Q. If it wasn't produced in discovery in this
22 case would you agree that it doesn't exist?
23
MR. BELL; In writing.

7
A. I don't remember that.
8
Q. In the course of this case defendants have
9 produced over 65,000 pages of documents. I haven't
10 seen one which says specifically anything to the effect
11 of J.M. Chemical Products, Inc., is a subsidiary or
12 affiliate of Johnson Matthey.. Is it your contention
13 that such a written document exists?
14
A . I know -I don't know whether such a
15 written document exists.
16
Q. Okay. If it did exist it would have been
17 produced, correct?
18
A. l would assume that it would have.
19
Q. Okay. Now, you mentioned that pursuant to
20 this agreement, Industrial Heat would have been
21 entitled to $365,000 per year, correct?
22
A. Yes.
23
Q. Did Industrial Heat ever seek to collect
24 that money?

24
THE WITNESS: So is there nothing ·25 is there nothing-- I don't know that there Is nothing

25

A.

After the plant got It -- no, we did not.

Page 188

1 After the plant got installed in Florida and we saw
2 that Rossi had removed all of the instrumentation and
3 the monitoring access that we had, and as we realized
4 that he was restricting access to it so it was not
5 going to be a fully transparent bona fide test, at that
6 point we became very suspicious.
7
We realized that it was -- something bad
8 was going on down there. And we don't want to get
9 thrown In jail for participating in some kind of fraud
10 so we said we don't want to receive payment from them.
11
Q. What measurement equipment did you -12
A. I don't know the details of it, but we had
13 put on access ports on places where Instruments could
14 be put so that we could pul our own instruments on it
15 and cut it all off.
16
Q. Who-- who knows more about that than you?
17
A. T. Barker knows about it.
18
Q . Anybody else?
19
A. Barry probably knows something about il
20
Q. Did you ever inform Dr. Rossi and said,
21 "Hey, why are you removing all this measuring
22 equipment"?
23
A. We did talk about that.
24
Q. You talked about it. Did you ever send him
25 an e-mail and say, "Hey, why are you moving all this
CaseWorks, Inc.
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1 stuff'?
2
A.

I don't remember sending an e-mail.

3 remember talking directly about it.
4
Q. Was there -- did you ever give an
5 instruction to -- whether it be T. Barker Dameron or
6 Berry West where you told him, "Hey, you know, dance
7 carefully around Dr. Rossi. Don't say anything that
8 might upset him. Don't tell him if you think something
9 is wrong with the plant"? Anything of that -- anything
10 of that nature?
11
A. Well, we definitely-- I definitely don't
12 remember saying don't tell if there's something wrong
13 with the plant. I mean, I don't know the definition of
14 "wrong with the plant." But they knew that they needed
15 to be careful in their communication with Rossi
16 generally because he was so volatile and he would get
17 very angry at them. So if they-- if they asked
18 questions or if they tried to gel information, you
19 know, they knew that Rossi was likely to get very
20 angry.
21
Q. Let me ask it a different way. Did you
22 ever give any instruction to T. Barker Dameron as to
23 what topics of conversation he should not have with Dr.
24 Rossi?
25
A. I don't remember but could have.
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1
Q. What about Barry West?
2
A. I don't remember but maybe.
3
Q. Now, you would agree with me that this term
4 sheet provides for a test of the one megawatt plant,
5 right?
6
MR. BELL: Objection to form.
7
THE WITNESS: For selling steam from
8 the one megawatt plant.
9 (BY MR. CHAIKEN)
10
Q. Got it. For selling steam.
11
THE V IDEOGRAPHER: You have seven
12 minutes left.
13
MR. CHAIKEN: Okay.
14 (BY MR. CHAIKEN)
15
Q. I'll show you what's been marked as
16 Exhibit 29.
17
(Whereupon Exhibit 29 was marked for
18 identification as of this date.)
19
Q. Exhibit 29 has been bates stamped 80561
20 through 80567. The very first e-mail at the top of the
21 page is an e-mail from you to Joe Pike and Daniel Pike.
22
A. Um-hm.
23
Q. Do you recall sending that e-mail?
24
A. I don't-- I mean, it looks like I did. I
25 don't reca ll specifically sending it.

Page 191
1
Q. This exhibit is an e-mail chain
2 approximately March 23rd, 2015.
3
A. Um-hm.
4
Q. And you're responding to- you're having
5 some conversations about what's going on in the plant.
6 In fact, this very first page you state on March 23rd
7 at 9:54 a.m., "I'm torn about calling it a commercial
8 customer or about representing the output at this time.
9 We only have Rossi's words so far."
10
And then at the top in response to an
11 e-mail from Joe Pike you state, "My lack of clarity is
12 just around 1) precisely how much. We cannot
13 definitively represent this yet." Referring to the
14 steam. "And 2) what is the nature of the customer."
15 And then you state, "But these are picky nuances, not
16 related to the core issue."
17
A. Yes.
18
Q . The nature of the customer in March of 2015
19 was not a core issue, was it?
20
MR. BELL: Objection to form.
~~
THE WITNESS: Well, the nature of the
22 customer and the measurement of the steam were core
23 issues for us in deciding how the technology wor ed
24 They were not core issues around the question of
25 whether it was producing any steam for some kind of

r-- ----------------------------------~P~a-ge~19~2+--------------------------------------=Page~1~
9 3~

1 customer. That's the distinction.
2 (BY MR. CHAIKEN)
Q . Got lt.
3
4
A. They were important Issues to us.
Q . Maybe I didn't-- I'm sorry if I
5
6 misunderstood. It seems to me that this e-mail states
7 the nature of the customer is not a core issue to you.
8 Am I wrong? Maybe I just missed it.
9
A. So I would have to read more of it.
10
Q . Yeah.
11
A. But I believe that he must have written
12 something to somebody in China saying Industrial Heat
13 Is producing, you know, a megawatt of steam or lots of
14 steam for, you know, a great customer or something like
15 -I don't know.
16
Let's say if he had said that, I would have
17 said, well, I don't know. I don't know how much we're
18 producing. We can't definitively represent this yet.
19 And I don't know the nature of the customer. Now,
20 maybe they said something about the nature of the
21 customer that it's a big industrial company or it's a
22 - you know, they're making wonderful products or-- I
23 don't know what it said.
24
But, you know, I was saying I don't want to
25 do anything dishonest. I don't want to overrepresent
CaseWorks, Inc.

1 anything, you know. But, again, I would have to look
2 at the e-mail and see what it was exactly he said.
3
Q . Do you want to take a look and do that?
4
A. Yeah. Let me take a look at it. Where
5 does he refer to the customer?
6
Q . Well, right in this e-mail right below
7 yours.
8
A. I know but where-- I want to see what it
9 was that he said that I think I must have objected to.
10
MR. ANNESSER: Pardon me. What's the
11 number? The bates number for Exhibit 29?
12
MR. CHAIKEN: I'm sorry. 8056 1
13 through 80567.
14
MR. AN NESSER: 05612?
MR. CHAIKEN: Through 80567.
15
MR. ANNESSER: Thank you.
16
MR. CHAIKEN: You're welcome.
17
THE WITNESS: Maybe - I don't know.
18
19 There's a sentence in here that says, "Since then we
20 have installed our first beta customer device." A beta
21 device --a beta customer is-- you know, that's a
22 customer that's really using a- I'm trying to think
23 of an example.
24
A beta product is something that -25 it's really kind of ready to go. You know, it's- and
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1 "We've got to have an in-person meeting and talk about
2 this. It's really important" So I said I'm coming
3 down there. And so I flew down there and met him in a
4 restaurant And actually he brought Madelana and her
5 mother. And I said, "Andrea, that unit was fueled
6 with a dummy as producing great energy. So unless
7 something else is going on here we've a got a serious
8 problem with measurement" No, no, it's impossible.
9 It can't be. You know, the charge got stolen. You
10 know, somebody came in and took It out.
11
And the way this was built, it was molded
12 into it. I mean, it was totally sealed up. So it was

Page 199

1 could it not be charged."
2
And so that was just an example of instead
3 of saying, "Wait, a second. Oh, wow. We have an
4 instrumentation error here. We've got a problem. We
5 need to really bore into this and try to figure out,
6 you know, what's going on. What's wrong with the way
7 we're measuring." You know, it was just like, you
8 know, we're going to ignore that or kind of carry on
9 notwithstanding that or not use multiple ways of
10 measuring.
11
So that's an example. I think the tests
12 that were done with the professors were not thoroughly
13 really instrumented. As an example, the one in

13 not -- I don't know if you could pull it out and stick
14 something else in there. I said, "Look, I haven't
15 taken it apart, but I know which ones I have and that's
16 the only one that I don't have in my physical
17 possession so, therefore, it's in that unit and so

14 Switzerland. There was a thermocouple in that device
15 so-- but they didn't give the information from the
16 thermocouple to the professors. So the professors were
17 only allowed to put a thermal camera on the device, not

18 we've got a serious problem."
19
And so he agreed to come up to North

18 to in addition put a -- run a thermocouple on it the
19 whole time.

20 Carolina. And he and I together drilled it out. You
21 know, like, drilled into it to see if there was

20
If it had run a thermocouple the whole
21 time, you could have been comparing two things against

22 anything in it There was nothing in it. And he
22 one another and saying, you know, gee, you know-23 stormed out and, you know, the Russians came and stole 23 which is, do they match up. Does this kind of make
24 the charge. I mean, you know, who knows. You know, "I 24 good logical sense. You know, why is that. You know,
25 know it was charged. It had to have been charged. How 25 why not put 25 thermocouples on it two different-- you
Page 201

Page 200

1 know, multiple ways of measuring it
2

Is it a search for truth or is it a goal to

3 sort of trick something or to find some way to -- it
4 looks like -- looked like it worked but maybe it didn't

1 thought, okay, we're idiots. I mean, I guess we don't
2 really know about this stuff. It was really over time
3 as the accumulation of all these things we're thinking
4 --you know, looking backwards in particular like this
5 was so outrageous. But we weren't catching it then.
6
Q. If there was such a plethora of data like
7 this or instances like this, why wasn't there a paper
8 trail made to say, "Hey, took, starting way back when.
9 you know, we asked for duplicate ways to measure these
10 tests and you've denied here; you denied it here; you
11 denied it here"? Why don't I see that in th e documents
12 you've provided?
A. How would it help us?
13
14
Q . It would validate your claim.

0. Did you --did you put any of these issues

15
16

A. Our claim for our ten million back?
Q. That, your claim against-- your claim

17 against or defending against his claim for the
18$89 million.
19
A . So at that point we don't know. It depends
20 on which point it is. But at that point we don't know
21 that the technology never works. And some of these
22 measurement, how to measure. He was extremely volatile 22 tests were compelling. You get these professors who
23 and extremely dismissive of anyone challenging anything 23 are really smart guys coming in saying, "Wow, look at
24 about measurement. Just like, no, you're wrong.
24 this. This works." And we're thinking, "Well, damn,
25 You're an idiot And early on we believed him. We
25 maybe it does work."

17 in writing to Dr. Rossi saying, "Hey, you're hiding the
18 ball. You're not letting us measure with two different
19 devices"? Did you say anything like that in writing?
20
A . I don't remember our communication in
21 writing. We talked to him, you know, daily about
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1 Anything like that?
2

A.

Page 2.27

1 wrong.

The real motivation was to take the

2

MR. BELL: Are you looking for the one

3 technology to China. They might have been interested

3 that lists the visitors?

4 In or willing to invest in a U.S. company as well. But

4

5 their primary motivation was to be the partners for

5 okay.

MR. CHAIKEN: Yeah, exactly. That's

6 developing the technology in China. And we said to

6 (BY MR. CHAIKEN)

7 them, "We don't know if we have a technology that works

7

8 that we could use in China. but you're welcome to come

8 and you brought Chinese investors to the facility. Do
9 you remember the timeframe?

9 see it."

a.

10

I'm going to show you what's been marked as

Q.

So you brought Woodford to the facility,

10

A.

No, I don't remember the dates. Sorry.

11 Exhibit 38. Exhibit 38 is a copy of Industrial Heat's

11

a.

Did you-

12 -- it's a long-titled document so bear with me.

12

13 Supplemental-- Supplement to Defendant Industrial Heat

13 question.

MR. BELL: Object to the form of the

14 LLC's Amended Responses and Objections to Plaintiff

14 (BY MR. CHAIKEN)

15 Andrea Rossi's Second Requests for Production- that's

15

16 the wrong document. I'm sorry. They gave me the wrong

16 whether it be Woodford or the Chinese investors?

17 document.

17

18

A.

Do you want it back?

19

a.

Yeah. Let me have it back. It's not what

Did you ask Dr. Rossi to speak to -

Q.

A.

I'm sure that we would have assuming he was

18 there. I mean, I'm sure he was there. I assume he was
19 for any visits that we made, and I'm sure he would have

20 I meant to hand you. Sorry about that.

20 said, "Hey, tell them what's going on here."

21

21
Q . Ana did you asl<22 Bass is?

MR. BELL: No worries.

22 (BY MR. CHAIKEN)
23

a.

They're all the same.

23

24

A.

Hm?

24

25

Q.

I said they're all the same. They're all

25

oo you know who James

'A. Yes.

Page228
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1 him?

?

2

A.

I don't remember the dates. And I believe

3 I met him on two separate occasions so I could be
And what did you speak with him about?
We met him in his capacity as the operator
- --- o"f"""tli- e J.M. plant.
o the
7

a.

Okay. I understand you met him in that

8 capacity, but what did you speak to him about?
9

A.

4 blending two conversations together. Although, I think
5 they were the same. But it was in the conference room
6 at J.M. Products.
7

a.

Do you know if it was February 2015? After

8 that time?

Oh, oh; I'm sorry. We asked him how it was

9

A.

I don't remember.

10 going. You know, how is production. How is the energy

10

11 supply. How do you feel about this. Is it working

11 with other people?

12 well. It was a general conversation that, you know,

12

13 somebody might have with a plant manager, somebody

13 it was in a conference room with visitors. So 1don't

14 operating a plant, to try to get information about, you

14 know- I don't remember meeting him alone, for

Q.
A.

Do you know if he was by himself or was he
Well, we had - we had visitors so, I mean,

15 know, was it a good customer supply relationship, how

15 example.

16 were they reeling about it, was it operating

16

17 effectively. He said it was producing lots of steam.

17 that conversation took place?

Q.

Do you know if Dr. Rossi was present when

18

A.

Yes, yes; he was there.

19 reduced compared to whal they were before because they

19

a.

Did James Bass speak to any of the people

20 weren't having to use so much electric energy and now

20 -- visitors that Industrial Heat brought?
21
A. Well, they were there in the room.

He said their utility bills have been

18

21 they were using this energy. He said the form of the
22 steam was great. You know, the temperature or
23 whatever. the nature or it. and production was going
24 well.
25

a.

When did you have that conversation with

CaseWorks, Inc.

22

MR. BELL: I'm sorry. I lost focus.

23 What was the question, please?
24
(Requested portion was read .)
25
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1

A.

2 have anything clearly documented that says he didn't
3 pay taxes except my recollection that he said that.
4
Q. "He" being someone from Ampenergo?
5
A. Well, Andrea.
6
Q. Andrea told you directly that he didn't pay
7 his taxes?

8

A.

He said either he didn't pay the taxes or

9 he wasn 't going to owe the taxes. And I couldn't
10 figure out how that could be the case because it was a
11 U.S. company.

12

Q.

And how, in fact, has IH or IPH been harmed

13 as a result?

14
A. Well, our credibility is, unfortunately,
15 tied to Rossi's credibility. And so if Rossi has legal
16 problems or credibility problems associated with

17 compliance then it affects us.
18
Q. But sitting here today you don't know if
19 that's true or not?
20
A. I don't know If- if it has been
21 manifested at this point. I don't know.
22
Q. And have you done anything to count-- to
23 compute what your actual damages are as a result of any
24 failure to pay taxes?

25

A.

Page 247

1 not, and J don't believe that others of us have made

I haven't seen the tax return, and I don't

2 such a computation.

3
MR. CHAIKEN: Anybody just j oin the
4 call?
5
MR. ARAN: Fernando here. I'm still
6 here. I'm not sure -7
MR. CHAIKEN: We're going to keep
8 going. Somebody just join now?
9

MR. ANNESSER: This is John. I got

10 disconnected.
11
MR. CHAIKEN: Okay. Thanks for
12 announcing yourself.
13 (BY MR. CHAIKEN)
14
Q . Back- back to my questions. I forgot to

15 ask Mr. Darden with respect to the third category,
16 "Failing to Inform or consult with Industrial Heat and
17 IPH on the existence of certain patent applications."
18 How has-- or let me ask It this way. Has IP -IH or

19 IPH computed how it's-- what its actual damages are as
20 a resu lt of that allegation?
21
A. I don't believe that we've computed that.
22 We know how much money we've spent pursuing this
23 technology. If it jeopardized that then certainly it

24 would be the value of the money that we spent.
25
0. Okay. There's one last paragraph there.

I don't believe that any of us-- I have
Page 248

Page 249

1 One last allegation. It states, ''Failing to keep the

A.

2 original Leonardo entity active.• Have you made any
3 attempts to compute what your damages are as a result
4 of that failure?
5

A.

I don't believe so. I'm not aware of thai.

6

a.

And in response to all of these allegations

7 contained in this fourth defense --when I say "you" I

8 know I'm talking to Tom Darden, but you as an officer
9 or director of the company, do you know If IH or IPH
10 has computed damages for any of these items?
11
A. I'm not aware thai the companies have
12 computed damages for those other than knowing how much

13 money we spent on It and the possible jeopardy of that.
14

a.

Okay. Did you during the course of the

15 tests in 2015 that was taking place In Florida, did you

16 receive copies of reports from Fabio Penon?
A.

Yes. I did.

18

a.

And did you review them?

19
20

A. I did.
a. And did you send them to Joe Murray?

21

A.

17

I believe that I sent them around to people

a.

And did anybody ever respond to either

24 Penon or Dr. Rossi and say that they thought the
25 results were not valid?

CaseWorks, Inc.

2 that we had about that.
3
Q. Well, I wasn't asking about a conversation.
4 I was asking about -5
A. I'm sorry. I don't know.
6
Q. Okay.
7
A. I don't remember.
B
Q. Is there a reason you wouldn't have said -9 sent an e-mail or report and said, "Hey, look, these
10 are the problems with the report"?
11
A. If it was so bad that we felt that it was
12 just completely unprofessional and not remediable, we
13 might have just said never mind.

14
Q. Okay. Did you end up paying Penon for his
15 time?
16
A. We did end up paying Penon for his time.
17
Q. And why did you?
18
A. Well, we didn't know if we might have
19 agreed to pay Penon for his time, and so we didn't want
20 to not pay Penon if we had told him that we would.

22 Inside industrial Heat. I assume I sent them to Joe.
23

I don't remember the specific conversations

21

Q. Do you think he honored the contract-- the
22 agreement?
23
A. No.
24
Q. And how did he not honor it?
25
A. I don't think he complied with the testing
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1
Q. Not before that one.
2
A. I believe that I met him before that with
3 some Chinese visitors.
4
Q. Okay. And if we -if we look at the
5 listing, I believe, only by reading the names, that
6 perhaps the first time that any one of the Chinese
7 defendants visited would have been March 27th, 2015?
8
A. I see that. Wait a second. March 27th. I
9 see that.
10
Q. Would that refresh your recollection?
11
A. Well, it would mean that I could not have
12 met him with the Chinese before the visit when we met
13 him with Paul Lama craft. So, yes, that would refresh
14 my recollection. Are we saying the15
Q . February 9th, 2015, would I be correct in
16 stating that the plant had not commenced operations
17 yet? The testing phase yet?
18
A. I don't remember the dates but let's say
19 that's the case.
20
Q. So if that's the case, Mr. Bass at that
21 point In time could not have been making any
22 representations to you concerning the performance or
23 the power, if you will, being produced by the plant,
24 correct?
25
A. I understand what you're saying. If the

Page 291

1 plant was not running then he could not have been
2 representing that.
Q. So now if you could take a second, I read
3
4 through the rest of the visit and in none of those
5 visits was it indicated that you, Mr. Vaughn or anyone
6 else met with Mr. Bass.
7
A. I see that.
8
Q. So that's -- based on your recollection
9 you're telling me that this is probably inaccurate then
10 that you met with him on more than that occasion?
11
A. I remember him talking about the
12 performance of the plant.
13
Q. Okay. And if I could ask you when you met
14 and he talked about the performance of the plant, who
15 else was with him?
16
A. Well, I'm not remembering the different
17 trips. So I thought I met with him with some of the
18 Chinese visitors. So I'm -- but I'm not remembering
19 the details of who was in the room at the time.
20
Q. And could it be fair for me to state that
21 by the time those Chinese visitors went to the plant in
22 Dora! the-- by then the plant was operational?
23
A. I believe that that's the case. I believe
24 that's the case.
25
Q. The plant was producing?

Page 292

1
A. Yeah, I believe that's the case. But let
2 me -- let me note something that ln August there was
3 another visit when Paul Lamacraft carne and so perhaps
4 we met with him at that point. I don't know. I don't
5 know whether it was the second trip with Paul Lamacraft
6 that we met with him again or whether it was one of the
7 Chinese trips.
8
Q. But you do recall meeting with him when the
9 Chinese folks were at Dora!?
10
A I don't want to make such a definitive
11 statement as that. So I thought that I remembered
12 meeting with him with the Chinese visitors, but perhaps
13 I met him twlce with lamacraft.
14
Q. Okay. And if that were the case then we
15 would follow the dates here that would have been then
16 in August of 2015?
17
A That's when we apparently came with Paul
18 Lamacraft, yes.
19
Q . And by then the test that was being
20 performed on the one megawatt plant was well underway,
21 correct?
22
A. That would be correct.
23
Q. Now, did Mr. Bass have an obligation to you
24- and by that I mean you or IH or IPH - to present
25 you with reports of data concerning measurements of the
CaseWorks, Inc.
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1 COP or the one megawatt plant?
2
A. I seem to recall that they did.
3
Q. When you say "they," was it Mr. Bass that
4 was sending you a report?
5
A. Well, Bass or J.M. I have It in my mind.
6 I'm trying to remember something that-- where they had
7 committed to do that. I can't remember, but I seem to
8 recall that.
Q. Does the term sheet permit J.M . Products or
9
10 any of its employees to provide IH with any data at
11 all?
12
A. Can we get it out and let me take a look at
13 it because this is- I'm making these comments
14 from memory.
15
Q. Could you please.
16
A. Sure. We're looking.
17
MR. BELL: I'm putting in front of
18 Mr. Darden what was previously marked as Exhibit 28.
19
(Witness peruses document.)
20
THE WITNESS: Well, I see here on the
21 second page 19, "J.M.C. will keep records of the
22 operation of the one megawatt plant as reasonably
23 requested by Leonardo or IH and will provide copies of
24 such records to Leonardo and IH upon request."
25 (BY MR. ARAN)
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Okay. Do you have any recollection of ever
2 having made such a request of J.M. Products?

3

295

kay. And the fl..llli;Lyou ever send them the
· voice to collect on the supposed deb.!.QL_paymen ?

Q.

3

A. I don't remember doing that, but we would

4 like to see them.
5
a. Well, was a request made?
6
A. I don't remember. I'm sure that we said to
7 them, "How is it going. How much are you getting. How
8 is the output.•
9
Q . Okay. But you did not make --am I correct

10 in stating you did not make any formal request of J.M.
11 to keep track of any particular type of measurement,
12 correct?
13
MR. BELL: Objection to form.
THE WITNESS: Well, except via the
14
15 term sheet where we assumed that they were and the fact
16 that they were sending us bills. Other than that, I'm

A. I believe that we never sent one. I

4 oelieve that we made a decision early on that we were

5 orried about whether the - the - there was some.JyQe
of a frau going on and we didn't want to b

11 that it was Mr. Bass that did that or was that unden
12 someb y else's signature~
13

A.

I don't remember. I thought II may have

14 been from Henry Johnson.
15

(g. So you're aware of them se ding you an

Q

Okay. If I would tell v.ou that it was

Q.

So my questfon is really precise. Did

20 Mr. Bass communicate to you in writing -- and to "you"
21 I mean you or IH in writing -- any type of data
22 because the one megawatt plant this month produced X

22 concerning performance of the one megawatt plant?

23 amount of COP"?

23

24

A.

I don't remember exactly what

A.

I don't remember getting any writing from

24 him about that.
5
Q Now, what you do recall is being in D

the~

Page 296

1 with other persons. It could have l::ieen Mr. Lamacraft
or it could have been both him and another occasion,

6 comfortable with the power. We're getting -we're

7 comfortable with the steam" or receiving words to that
8 effect; am I correct?
9
MR. BELL: Objection to form.
THE WITNESS: It is correct that we ~ 1 that I remember a meeting where he said those things
12 Things similar to tnat.
13 (BY MR. ARAN)
14
Q. And I'm trying to characterize what I heard
15 before. If you think that I didn't characterize your
16 testimony before please let me know how.
17
A. I think you 're-18
MR. BELL: Objection to form.
19 (BY MR. ARAN)
20
Q . Okay. So did I characterize it more or
21 less correctly?
22
A. I believe so.
23
Q . Okay. And this is well after the plant has
24 been transferred to Doral and became operational?
25
A. I believe so.
CaseWorks, Inc.

Page 297

Q.

Okay. I'll try to be brief because I know

2 the other counsel needs to ask his questions. If I
3 could direct you to the Fourth Amended Answer to the
4 Pleadings. And that would be Exhibit 38.
5
A. Yep, yep.
6
Q . And then if you could find page 62.
7
A. 1have turned to 62.
8
Q. Thank you . I'm going to ask you to focus

9 on Count IV and initially paragraph 140.
10
11

A. Yeah.
Q.

It indicates that, "As described in greater

12 detail above" -- meaning the other preceding paragraph
13 --"Rossi, Leonardo, Johnson JMP, Fabiani, USQL, and
14 Bass were engaged in a common scheme," correct?

15
16

A.

Yes.

Q . So under this Count IV, Industrial Heat and
17 1PH are suing Mr. Bass, correct?
18
A. Correct.
19
Q. Now, I'm going to ask you to direct your
20 attention now to paragraph 141 .
21
A. Yes.
22
Q . And it indicates, "The fi rst part of the
23 scheme was to manipulate Counter-Plaintiffs into

24 allowing the plant to be sent from the Industrial Heat
25 facilities in North Carolina to Florida," correct?
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l

CERTJ PlCATE 0!' REPORTER

2

STATE

0~'

NORTH CAROLINA

2

)

J COUNTY OF WAKE

3

)

4

4

r' Leslie Christian, the officer before whom

5

6 the foregoing videotaped deposition was taken, do

7 hereby certify that the witness whose testimony appears
8 in the foregoing videotaped deposition was duly sworn
9

Page 331

by

me;

that the testimony of said witness was taken by

10 me to the best of my ability and thereafter reduced to

5
6

7

9

Thomas Darden, MD

10

11 typewriting under my direction; that I am neither

11

12

to the action in which this videotaped

I, Thomas Darden, MD, do hereby certify
that I have read and understand the foregoing
transcript and believe it to be a true, accurate, and
complete transcript of my testimony, subject to
the attached list of ch~nges, i f any.

8

12 counsel for, related to, nor employed by any of the
13 parties

WITNESS'S CERTIFICATE

l

This deposition was signed in my presence by
on che ___ day of
2017.

13

14 deposition was taken, and further that I am not a

14

15 relative or employee of any attorney or counsel

15

16 employ<!d by the parties thereto, nor financia.lly or
17 otherwise interested

in the out.come of che action.

This the 28th day of !uar:y, 2017 •.

18

sl.:L c.hnrtia.n

19
20
21

16
18
19

Notary Public in and for

23

County of Wake

23

24

State of Norch carolina

24

25

Notary Public No. 201221300088

25

2
3

4

5
6

7
8
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5
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and testified as follows:
DIRECT EXAMINATION
BY MR. ANNESSER:
Q Good morning, Dr. Penon.
A Good morning.
Q Thank you for coming here today. I want
to first ask a couple of questions regarding your
experience with depositions. Have you ever had your
deposition taken before?
A No.
Q The purpose of this deposition is to learn
the facts in this case. Unless I specifically
instruct you, I am not asking you for an opinion,
I'm asking you -- I'm asking you, sir, for the facts
that you know. If you don't know an answer, that is
okay, just tell us that. My questions are not meant
to harass or embarrass you in any way. If you do
not understand any of my questions, please let me
know that. If you do not say anything, I will
assume that you understood. Is that okay?
A Okay.
Q If at any time you need a break, or need
to speak with your attorney, just let me know and we
will -- we will accommodate you.
May I ask you to state your full name for
Page 9
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THE VIDEOGRAPHER: All right. Good
morning. We are now on the video record. This
is the videotape deposition of Fabio Penon in
the matter of the case Andrea Rossi and
Leonardo Corporation, et al. versus Thomas
Darden, et al.
Today is Wednesday, February the 22nd of
2017, and the local time in La Romana,
Dominican Republic is 9:06 a m.
At this time, counsel, please introduce
themselves for the record and after this the
court reporter will swear in the witness.
MR. ANNESSER: John Annesser on behalf of
the plaintiffs.
MR. PACE: Chris Pace on behalf of the
defendants, and along with me is Rick Smith.
MR. LUKACS: Also in attendance is John
Lukacs. I am here as attorney for the witness.
(Thereupon, UGO V. CHIARATO was duly
sworn, responding "I do," to translate from English
to Italian and from Italian to English.)
Thereupon:
FABIO PENON
Was called as a witness and, having been first duly
sworn and responding, "I do," was examined

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
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23
24
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the record?
A Fabio Penon; F A-B-I-O P-E-N-O-N.
Q And what is your business address?
A V-I-A; Settefratelli,
S-E-T-T-E-F-R-A-T-E-L-L-I Cervi; C-E-R-V-I; Number
one; Abano Terme, A-B-A-N-O T-E-R-M-E.
Q What is your home address, sir?
A The same. Via Settefratalli,
S-E-T-T-E-F-R-A-T-A-L-L-I.
Q Are you currently employed, sir?
A I am a free professional, self-employed
and owner of the company, Poesis, P-O-E-S-I-S.
MR. ANNESSER: Madam Court Reporter, do
you have exhibit labels?
THE COURT REPORTER: (Nods head.)
MR. ANNESSER: Thank you.
BY MR. ANNESSER:
Q I will show you a document we will mark as
Exhibit 1 and ask you is this a current copy of your
resume.
(Thereupon, Plaintiff's Exhibit 1 was
marked for identification.)
THE WITNESS: Yes, sir, it is.
BY MR. ANNESSER:
Q Is the information contained in this

3 (Pages 6 - 9)
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A Yes, one certain unit and then a second
unit. The first report is referred to the first
unit and the second is referred to the second unit.
Q On this document PENON174, the date on
this document appears to be after the beginning of
the test at the Doral location; do you know why that
would be?
A Because I realized that the entity of the
flow -Q That the what, sir?
A The entity -- of the power, the electric
power could reach to the point of saturation of the
first instrument.
Q What do you mean "the point of
saturation"?
A The value of the magnitude of electrical
magnitude when they reach certain limits, they could
result into different conclusions.
Q I'm sorry. I don't understand.
MR. ANNESSER: Actually, I am going to ask
to go off the record here for just a moment.
We will take a short break and we will leave
that question pending, and you can think about
it and we will come right back to it. I am
going to use the restroom.

Page 100

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

calibrated an analyzer more important.
BY MR. ANNESSER:
Q Was it a different type of analyzer?
A Yes, but it was able to measure currents
more elevated level.
Q And was that -- was this analyzer
referenced on PENON174 used during the guaranteed
performance test or -- I'm sorry -- during the test
at the Doral location?
A Can you rephrase the question, repeat it?
Q Was the power analyzer referenced in the
document with 174 used for the test at the Doral?
THE INTERPRETER: 164 document?
MR. ANNESSER: 174.
BY MR. ANNESSER:
Q Was that used for the test at the Doral
location?
A After an initial use of the PEN169 then it
has been used 174.
Q Looking, sir, to the last document in this
last packet, PENON178. The document refers to a
pressure transducer.
THE INTERPRETER: Translated.
BY MR. ANNESSER:
Q Was this a pressure transducer used during
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1
MR. PACE: Got it. I was going to say it
2
was a weird break.
3
THE VIDEOGRAPHER: All right. Let's go
4
off the record. The time is 2:48.
5
(Thereupon, a recess was taken from 2:48
6
p.m. - 2:58 p.m., after which the following
7
proceedings were had:)
THE VIDEOGRAPHER: All right. The time is 8
9
2:58. Media No. 4. Back on the record.
10
BY MR. ANNESSER:
11
Q Sir, before we took a short break I think
12
you were going to explain to me why there were two
13
PC 830 power analyzers?
14
MR. PACE: I'm sorry. Just for reference.
15
Can we get back to page -- can you help me with
16
this?
17
MR. ANNESSER: 174.
18
MR. PACE: Got it. Sorry.
19
THE WITNESS: It was not two analyzers; it
20
was one analyzer, which during the working of
21
the equipment, seeing the evolution of the
22
flows and the tensions, I realized could have
23
the potential of not reaching the measurement
24
of the certain values that the current power
25
could reach. This is why I acquired and I

Page 101

the test at the Doral location?
A Yes, sir.
Q Based on your review of all of these
documents, were you satisfied that the equipment
would accurately measure according to the test plan?
A Yes, absolutely, yes.
Q Sir, I will show you a document we'll mark
as Exhibit 16.
(Thereupon, Plaintiff's Exhibit 16 was
marked for identification.)
BY MR. ANNESSER:
Q The first page of this document appears to
be an e-mail from you to Thomas Darden.
A Yes, it is.
Q Can you tell me what the purpose -- did
you send this e-mail?
A Yes, sir.
Q What was the purpose of this e-mail?
A Corresponding to my -- only each of my
visits to the place -- to the plant at the Doral
after concluding the verification progress of the
entire status of the instruments, and after having
acquired all the data I processed a report -- a
synthetical report where the describing -describing the size -- describing the development of

26 (Pages 98 - 101)
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each measurement of interest and the calculation of
the related COP. Each of these documents
constituted the basis of the final report.
Q When -MR. PACE: Objection as nonresponsive.
BY MR. ANNESSER:
Q When you sent this e-mail, sir, did
Mr. Darden or anyone from Industrial Heat respond to
you or have any questions regarding this document?
A The reference is up to 12th of
January 2016 up to the -- up to the point of
January 2016, no reaction that I can remember.
Q Did you receive any response to any of the
incremental tests reports that you -- reports that
you submitted?
A Can you repeat it?
Q During the tests at the Doral facility,
did you receive any response to your e-mails
containing measurements such as this one?
A Not that I can remember.
Q Looking, sir, to the first page, can you
tell me what this is?
A This is a part of a synthetic document
structured as follows: The first column refers to
the date and time of the beginning of the reporting.
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very responsive. I have asked him to explain
what we were looking at.
BY MR. ANNESSER:
Q Looking, sir, at the fourth column the
supplied energy, how did you make that measurement?
A The chain of measurements started from the
initial power -- the initial power from the
measurement of this was loaded into my computer and
has been added to for the last 24 hours. At that
point it is rounded off in lowering it to the 100th,
to the lower 100th. Just to explain. If the
measurer indicates 240,900, it was noted as 246,000.
Q I'm sorry. Can you repeat it?
A No, no. It is not correct. It was
rounded out to the highest -- to the highest
thousands; not the lowest.
Q What device did you use to measure?
A CA 30 (sic).
Q I'm sorry. What device?
MR. PACE: Objection. Only because I
don't think you ever finished the question.
What did he use to -- and he answers, because
he understand English well, but why don't we
get the whole question out, get it translated
and then we will answer.
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The second column the date and the time of the
conclusion. The third column indicates the average
power given. The fourth column the energy supplied.
The fifth column, the water temperature. The sixth
column, the flow of the water actually transited
around the door (phonetic) at the thousand -- at the
lower thousands. The seventh column reports the
water flows reduced by seven percent, according to
the concept that we expressed shortly now. The
eighth column, minimal temperature of the steam.
The third of the last column -- of the right end
column, the pressure of the steam. The column
before the last the energy produced VAT per hour.
The last column COP calculated to be specified now.
In the column T max we refer to always in compliance
with the conservative criteria to the maximum
temperature of the water as explained in the latest
24-hours. In the column steam T min the reference
is to always for the same criteria to the minimum
temperature of the steam that is being experienced
in the last 24 hours.
MR. PACE: Objection. Move to strike as
almost entirely not responsive other than his
last sentence.
MR. ANNESSER: Actually, I thought it was
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BY MR. ANNESSER:
Q Sir, what device was used to measure the
supplied energy as reflected in the fourth column?
A The PC860 what is called net analyzer -network analyzer.
Q How often was that data transmitted to
you?
A There was not a regular frequency of
transmittal, but taking into account the fact that
each four months I was physically at Doral frequents
of two months -- each two months, every two months.
Q Did the equipment store the data on a
daily basis?
A Yes, certainly. Yes, certainly. Yes, it
was stored.
Q Did you collect that data on your visits
to the plant?
A I checked the data and when I deemed
convenient at least twice -- every two months I had
to get them to transmit me the data up to that
point.
Q Is it possible that that data was
manipulated?
A No, because the system -- if this had
happened it would have shown an echo continuity of

27 (Pages 102 - 105)
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consistency of the data.
Q Would that machine or that device record
any changes made to the data?
A Yes.
MR. PACE: Objection to the question, but
go ahead.
THE WITNESS: Definitely, yes.
BY MR. ANNESSER:
Q Looking at the fifth column, tank water
T-max. How was that measured?
A With the temperature sensor.
Q Where?
THE INTERPRETER: Where?
BY MR. ANNESSER:
Q Where was the sensor located?
A Indicated in the diagram, if I remember
well, in the reference to -Q Are you referencing Exhibit 9?
A Yes, Exhibit 9. No, it is not.
MR. PACE: You are covering up the mic.
BY MR. ANNESSER:
Q Let me ask you, sir, not to waste time on
that.
How was that data recorded?
A With the same principle, the analogical
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signal reached to a certain -- that realized the
conversion, digital analogical to reverse to
download to my computer.
Q Did you have a computer at the Doral
facility?
A It was that one which had to be -- to
gather all data.
Q Was that data transmitted to you in Italy?
A These are the data that I said them to
transfer regularly to Italy.
Q Did anyone have access to your computer at
the Doral facility? Let me finish. Was it password
protected?
MR. PACE: Objection to the question.
MR. ANNESSER: Let me restate.
BY MR. ANNESSER:
Q Your computer at the Doral facility, was
it password protected?
A Yes, it was protected if I don't -- if I
remember well by a password technology.
Q Did anyone at the Doral facility have
access that they can alter the data recorded in that
computer?
MR. PACE: Objection to the question.
Objection to the question.
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THE WITNESS: Not that I can imagine.
BY MR. ANNESSER:
Q How often would you monitor the tank water
temperature from Italy? How often would you
monitor...?
A Each two months they were transmitted to
me and every two months, approximately, I was
checking this data.
Q How were they transmitted to you?
A E-mail.
Q Who would send it to you via e-mail?
A Fabiani.
Q Did he also receive the temperature data
to his computer?
A Can you repeat it?
Q Did Mr. Fabiani also receive the
temperature data to his computer?
A No. I think Fabiani had his own system of
recovering this data.
Q Okay. Okay. Column six, "effective
flowed water". How was that measured?
A Through the measure of the water power.
Q Was that the flowmeter?
A The flow meter, yes.
Q How did you retrieve the data from the
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flowmeter?
A Datas were read every night by Dr. Rossi
and Rossi had to report them in the -- in the log -in the logbook and every night it was transmitted in
this data.
Q Did you have any way to verify the data
that Dr. Rossi was providing you?
A The correctness of the data?
Q Yes.
A When I visited to the Doral plant one of
the controls that I wanted to make is the
reconciliation between the data transmitted by Rossi
and the data relieved in the -- in the meter.
Q So you would reconcile the data provided
by Dr. Rossi with the change from your last visit,
the change in water flow?
A With the relevant data in the opportunity
of my business.
Q Sir, some people have said that it is
impossible to have the same amount of water flow
every -- multiple days in a row. I'm sorry. Can
you explain why -- why the measurements are all to
the -- to the thousandth, I believe they are
thousand kilogram per day?
A Can you repeat?
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A This was the report relating the visit,
the surprise visit of October. It was -- this was a
control of the various units constituate (sic) in
the -- making -- being part of E-Cat that I
requested to perform in order to be able to assess
the anomalia (sic) in the system.
Q The what in the system?
A What is not normal, abnormality, okay.
Q An anom -THE INTERPRETER: Yes
BY MR. ANNESSER:
Q Any anomalies in the system; is that...?
A No, but they wanted to make sure that it
was uniform and homogenous the process.
Q Looking at the document attached as
PENON0000271, did you prepare this report?
A Yes, I did.
Q Do you maintain this report as part of
your business records?
MR. PACE: Objection to the form.
THE WITNESS: I don't understand the
question.
MR. ANNESSER: Sure.
BY MR. ANNESSER:
Q Have you -- okay. Let me strike the
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A Yes.
Q To the best of your knowledge are the
facts contained within this report true and correct?
A Yes.
Q Was this report transmitted to Mr. Darden?
A Yes.
Q Has Mr. Darden ever contacted you
regarding this report?
A No.
Q Has anyone at Industrial Heat contacted
you regarding this report?
A No.
Q I will show you a document we will mark as
Exhibit 20 as -- as Bates stamped PENON0000295.
(Thereupon, Plaintiff's Exhibit 20 was
marked for identification.)
BY MR. ANNESSER:
Q This document purports to be a letter
dated February 4th, 2016 from you to Tom Darden and
Andrea Rossi. Did you send this e-mail to
Mr. Darden and Mr. Rossi?
A Yes.
Q What was the purpose of this e-mail?
A As per contractual agreement it was the
report on the visit by myself.
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question.
Is the information contained in this
report true and correct to the best of your
knowledge?
A Absolutely, yes.
Q And you transmitted this report to
Mr. Darden?
A Yes and Rossi.
Q Did Mr. Darden or anyone at Industrial
Heat ever contact you regarding this report?
A No.
Q Let me show you a document we will mark as
Exhibit 19.
(Thereupon, Plaintiff's Exhibit 19 was
marked for identification.).
BY MR. ANNESSER:
Q This document has the Bates No.
PENON0000354. It purports to be an e-mail dated
March 29th, 2016 from you to Mr. Darden to
Mr. Rossi. Do you recall sending this e-mail?
A Yes.
Q Attached to this e-mail, sir, was an
energy multiple valuation from December 1st, 2015 to
February 15, 2016. Did you prepare this report,
sir?
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Q Did Mr. Darden respond to this e-mail?
A No.
Q Did anyone from Industrial Heat respond to
this e-mail?
A To the best of my recollection, no.
(Thereupon, Plaintiff's Exhibit 21 was
marked for identification.)
BY MR. ANNESSER:
Q I will show you a composite document that
we'll mark as Exhibit 21. This document has
beginning Bates No. PENON0000180. Can you tell me
what this document is, sir?
MR. PACE: Objection. Are you identifying
it as a composite exhibit and you are calling
it one document. Are you saying -- one or the
other, but it can't be a composite exhibit and
a document.
MR. ANNESSER: Okay. Fair enough.
BY MR. ANNESSER:
Q Can you tell me what this first document
is, sir?
A Client conclusion document after the test
plan agreement that summarizes the working of the
plant for a total of 352 actual days reporting for
every day the COP actually calculated, and proving
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the compliance with the contractual agreement.
Q Did you prepare this document, sir?
A Yes.
Q Does this document contain your
observations and your measurements?
A Yes.
MR. PACE: Objection. Go ahead.
BY MR. ANNESSER:
Q Does this first document and the documents
attached to the back contain your measurements and
calculations, sir?
MR. PACE: Objection.
THE INTERPRETER: You said the first or
the last page?
MR. ANNESSER: The whole document.
MR. PACE: Same objection.
MR. ANNESSER: The whole exhibit.
THE WITNESS: Yes.
BY MR. ANNESSER:
Q To the best of your knowledge, sir, is the
information and measurements contained within
Exhibit 21 true correct and accurate?
A Yes, they do.
Q Do you have any reason to believe that any
of the measurements contained in this exhibit are
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not correct or accurate?
A No.
Q Were you paid for your services as the ERV
for performing the tests at the Doral facility?
THE INTERPRETER: Service in Doral?
MR. ANNESSER: Yes, for the Doral test.
THE WITNESS: Are we talking about the
payment of both parties?
BY MR. ANNESSER:
Q Were you paid at all?
A Yes, I have been paid.
Q Who was to pay you?
A If I remember correctly, 50 percent -50 percent was due by the Leonardo Corporation and
50 percent by Industrial Heat.
Q Were you ultimately paid for your services
as the ERV?
A Yes, in conclusion I have been finally
paid.
Q By both parties?
A Leonardo Corporation paid also a portion
of Industrial Heat, the company.
Q Do you know if Industrial Heat ever
reimbursed Leonardo for those fees?
A I don't know.
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Q I'd like to ask you about the last couple
of days of the test.
At the conclusion of the test did you come
to Florida to shut down the plant?
A I ordered to turn off equipment which has
been affected by -- carried out by Dr. Rossi.
Q Do you recall meeting a gentleman there
named Joe Murray? Joe Murray.
A Yes.
Q Now, did you speak with Mr. Murray while
you were at the plant?
A Yes, I did pay.
Q I'm sorry. Yes?
A I did pay -- I did talk to him.
Q Did he have questions for you at that
time?
A Yes, he raised questions.
Q Did he ask you to send him any documents?
A Yes, he did.
(Thereupon, Plaintiff's Exhibit 22 was
marked for identification.)
BY MR. ANNESSER:
Q I will show you a document we will mark as
Exhibit 22 with Bates No. PENON0000333. This
document purports to be an e-mail dated
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February 23rd, 2016. And it appears to be from you
to Mr. Murray, Mr. Darden and Dr. Rossi.
THE INTERPRETER: Sorry. Can you repeat
the three names?
MR. ANNESSER: Murray, Darden and Rossi.
THE WITNESS: Yes, I did send it.
BY MR. ANNESSER:
Q Was this sent in response to a request to
Mr. Murray?
A Yes.
Q Did you answer all of Mr. Murray's
questions when you spoke to him at the conclusion of
the test?
A Yes.
Q Has Mr. Murray since posed additional
questions?
A Can you repeat again?
Q Has Mr. Murray, since that time, requested
you answer any additional questions?
A Yes, he did.
Q Did you answer those questions?
A No.
Q Why not?
A Because it was a repetition of the same
question raised at Doral.
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problems of the -- to verify the contract agreement. 1
Q Did you follow all of the test protocols
2
as they had been drafted?
3
A Yes, I did.
4
Q Were there any deviations from the
5
protocol that could have affected the COP
6
measurement?
7
MR. PACE: Objection.
8
THE WITNESS: Can you repeat it again to 9
make sure?
10
BY MR. ANNESSER:
11
Q Were there any deviations from the test
12
protocol that could have affected your calculation 13
of the COP?
14
MR. PACE: Objection. Can I have an
15
objection ahead of time so he can answer it
16
because I'm afraid when I object it's
17
distracting him. So I'll have a standing
18
objection on this one.
19
MR. ANNESSER: Sure. What is your
20
objection?
21
MR. PACE: I think this is kind of a
22
strange hypothetical, because you were asking 23
him could there have been anything that could 24
have affected it beyond what he knows about. 25
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Are you just saying are you aware of anything, 1
just so you know my objection.
2
BY MR. ANNESSER:
3
Q Are you aware -- I will do it that way -4
are you aware of any deviations from the test
5
protocol that could have affected your calculation 6
of the COP?
7
A What do you intend deviation?
8
Q Anything other than what was in the test
9
protocol?
10
A As far as I can imagine, no.
11
Q The defendants in this case have argued
12
that the amount of steam generated by the E-Cat 13
would have caused the factory or the -- I'm sorry -- 14
the warehouse to be in excess of 200 degrees
15
Fahrenheit.
16
A How much centigrades?
17
Q I believe they have said over 100 degrees 18
centigrade.
19
A Can you repeat again?
20
Q The defendants have argued -- you know 21
what, I'm going to strike that.
22
Do you know what was done with the heat 23
generated by the E-Cat?
24
A I only know that it was used on the other 25
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side of the wall, that's it.
Q Do you know if it was vented, the heat was
vented to an external source?
MR. PACE: Objection.
THE INTERPRETER: Excuse me. I have a
problem with "vented".
MR. LUKACS: Ventilate.
BY MR. ANNESSER:
Q Dumped outside?
MR. PACE: You got to make do.
THE INTERPRETER: Can you repeat the
question?
BY MR. ANNESSER:
Q Do you know if the heat was -- from the
E-Cat plant was dumped outside?
MR. PACE: Objection.
MR. ANNESSER: Released.
THE INTERPRETER: I understand. I know he
was answering.
THE WITNESS: The question is do I know if
the steam was sent to the other part of the
wall?
MR. ANNESSER: No.
BY MR. ANNESSER:
Q When the heat was sent to the other side,
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do you know what happened to it after that?
A Absolutely, I did not know.
Q I'm sorry. Absolutely?
THE INTERPRETER: I did not know.
BY MR. ANNESSER:
Q Did anyone assist you in preparing your
final report which we -- which we have marked as
Exhibit 21?
A Yes. What does it mean which other
people -- other people taking part in doing it?
Q Did anyone else help him create this
report?
A I did it personally.
Q Have you reviewed any of the expert
reports that have been served in this case?
A Which report?
Q I believe there have been reports by
Mr. Murray, Mr. Wong and Mr. Smith. Mr. Murray and
Smith?
A I remember the one sent by Mr. Murray
immediately after the closing, the validation.
MR. ANNESSER: If we can go off the record
for a couple of minutes.
THE VIDEOGRAPHER: Off the record. The
time is 4:44.
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law of thermodynamics.
Q Dr. Penon, I am not saying that you were
required in writing your reports to do so, but I'm
asking you a question. You've -- you've worked with
this E-Cat plant or measuring this E-Cat plant for a
couple of years now; correct?
MR. ANNESSER: Object to the form.
THE WITNESS: For one year, he says.
BY MR. PACE:
Q For one year. So how would you measure -I'm sorry.
You worked in the validation test in 2013;
correct?
MR. ANNESSER: Object to the form.
THE WITNESS: One week.
BY MR. PACE:
Q So at least since 2013 you've been aware
of E-Cat and the E-Cat technology?
MR. ANNESSER: Object to the form.
THE WITNESS: I do not know the principle
or function of E-Cat because it is an
industrial secret.
BY MR. PACE:
Q I can wrap this up pretty easily. You
have no opinion on whether the functioning of the
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E-Cat is consistent or inconsistent with any laws of
thermodynamics?
MR. ANNESSER: Object to form.
THE WITNESS: I have my opinion, but it is
not within the jurisdiction of my work.
BY MR. PACE:
Q I understand that. I actually asked for
your opinion.
A I see I have an opinion, but I don't see
how relevant it is in this situation.
Q Dr. Penon, understand you can take the
position that you are not going to answer my
questions and you can walk out of this examination.
That's your right, but -A It is not my intention not to respond.
Simply what I appreciate to get questions related to
the main, you know, our meeting.
Q Dr. Penon, I am allowed to make, and you
can speak with your lawyer. I am allowed to
approach issues in maybe manners other than you
would normally approach them or want them to be
approached.
MR. ANNESSER: Chris, why don't we go off
the record?
MR. PACE: Let's go off the record and let
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him talk to his counsel for a second.
THE VIDEOGRAPHER: Off the record. The
time is 5:11 p m.
(Thereupon, a recess was taken from 5:11
p m. - 5:23 p m., after which the following
proceedings were had:)
THE VIDEOGRAPHER: Okay. We are now back
on the record. The time is 5:23.
BY MR. PACE:
Q Dr. Penon, before we broke I was asking
you your opinion in terms of whether the E-Cat
violated the law of thermodynamics. I believe,
without getting into what the opinion is, you said
you had an opinion and you didn't want to express
it; is that fair?
A I thought that my opinion on the E-Cat was
not relevant to the object of the conversation
today, of this -- of this session but...
Q I didn't hear the very end of what he
said. Not relevant to the session?
A And this is why.
MR. LUKACS: May I interject? This is
John Lukacs for the record. We have been here
for over five and a half hours now. Dr. Penon
is here to testify to facts and circumstances
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surrounding the process in question, as opposed
to express opinions. So if I can simply have
interrogation continue on that basis it would
be time well served.
MR. PACE: I understand the position. I
just want to be clear that he is not willing to
provide the opinion. So let me circle it to
this way.
BY MR. PACE:
Q Whatever your opinion is it did not
influence any of the testing or measurements you did
on the E-Cat?
A No.
Q Let me take you back to the validation
test in 2013. Do you recall that?
A (Nods head.)
Q Do you recall that there was a change to
what was going to be tested -MR. ANNESSER: Objection.
BY MR. PACE:
Q -- shortly before the test occurred?
MR. ANNESSER: Object to the form.
THE WITNESS: A change related to what?
BY MR. PACE:
Q Do you remember there being a change to
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the number of units, E-Cat units that were going to
be tested?
MR. ANNESSER: Object to the form.
THE WITNESS: You are referring to the
problem generated by -- by the relation with
the Italian requirements?
BY MR. PACE:
Q The Italian requirements, did you say
Ferrara in there?
THE INTERPRETER: Sorry?
BY MR. PACE:
Q I was listening to his answer. I thought
he said Ferrara in there so ...
A Ferrara.
Q Let me ask you. What was the Italian law
limitation or requirement?
MR. ANNESSER: Object to the form.
THE WITNESS: I was trying to remember.
Whatever the generated power could have been
higher than, if I remember 35 kilobytes because
it was necessary to obtain all sorts of
authorizations long -- requiring a long time
and complication in order to have. And if you
are referring to this, it appears that for
these reasons there has been a change.
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1
BY MR. PACE:
2
Q Who told you what the Italian law was?
3
MR. ANNESSER: Object to the form.
4
THE WITNESS: Dr. Rossi preparing the
environment to affect the signal -- he weighed 5
6
this problem. He suggested that this was a
7
problem to be solved.
8
BY MR. PACE:
9
Q I understand. So Dr. Rossi explained the
10
problem to you and came up with the solution?
11
MR. ANNESSER: Object to the form.
12
THE WITNESS: Yes.
13
BY MR. PACE:
14
Q Let me see if I can...
15
MR. PACE: Do we have -- number 24.
16
(Thereupon, Defendant's Exhibit 24 was
17
marked for identification.)
18
BY MR. PACE:
Q I am going to hand you what is marked as 19
20
Exhibit 20...
21
MR. PACE: That's very strange.
22
BY MR. PACE:
Q I am going to hand you what's been marked 23
24
as Exhibit 24.
25
MR. PACE: Sorry. My left is not my
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pitching arm.
BY MR. PACE:
Q My first question really is simple,
Dr. Penon, have you ever seen this document before?
A No.
Q Did Dr. Rossi or anyone else tell you
that -- actually. I'm sorry. If you will do me a
favor. If you look at the last page of this
document. Did you have any involvement in creating
this what's called E-Cat validation protocol?
MR. PACE: Object to the form.
BY MR. PACE:
Q Let me ask you a question, Dr. Penon. You
have been looking at that exhibit for a while. Is
there some familiarity to that exhibit to you?
A I do not remember getting involved at this
level on the processing of the protocol.
Q Okay. Just to be clear, you don't -- what
you are testifying is that you didn't have any
involvement in preparing Exhibit A?
MR. ANNESSER: Object to the form.
MR. LUKACS: Objection. Misstatement of
the witness's testimony.
MR. PACE: Then rather than misstate, let
me just do it this way. I will ask the
Page 153
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question again because you might have said
something different.
BY MR. PACE:
Q Did you have any involvement in preparing
Exhibit A, the last page of what I've marked as
Exhibit 24?
A I don't think so. I don't think I
remember.
Q If you can turn back to me to Exhibit 8.
Exhibit 8 would be -- it is an e-mail from you and
it has your -- if you can turn to the third page of
that exhibit. The bottom has the numbers 74 in the
corner.
A Yes.
Q I want to just walk through some parts of
this report. One is you have under for Leonardo
Corporation Mr. F. Fabiani and Mr. A. Rossi. F.
Fabiani is Fulvio Fabiani?
A Fulvio; F-U-L-V-I-O.
MR. PACE: Excellent.
BY MR. PACE:
Q And he was working for Leonardo
Corporation?
MR. ANNESSER: Object to the form.
THE WITNESS: Yes, I think so.
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BY MR. PACE:
Q If you turn to -- it is actually page 3 of
6 of this report. I'm sorry. The corner Bates No.
76. I will do that. That is probably easier to
find your way around the document.
If you can look up there under history of
the test. "In order to comply with the Italian law
the trial was conducted by activating only 18 E-Cat
units." Was it Dr. Rossi who communicated that
limitation to you that the right number of E-Cats to
use was 18?
MR. ANNESSER: Object to the form.
THE WITNESS: Yes, he did.
BY MR. PACE:
Q Did you discuss that -- that limitation or
that number with anyone else prior to the test being
run?
A I don't remember.
Q All right. Going down underneath that I
see at the beginning of the test is at 1330 or 1:30
on April 30th.
A 11:30? 1330.
Q 1330?
A 1:30 p m., yes.
Q So let me try this again. Am I reading
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this correctly that the test that was done on these
1
E-Cat units, the test began at 1330 on April 30th? 2
A Correct.
3
Q And it ended at 1300 on the first of May?
4
A Thirteen o'clock.
5
Q So it ran for 23 and a half hours;
6
correct?
7
A Correct.
8
Q Do you recall why it wasn't run for the
9
full 24 hours?
10
A No, I don't remember.
11
Q Is there -- what is the difference between 12
steam -- steam flow and steam quality?
13
MR. ANNESSER: Object to the form.
14
THE WITNESS: Steam?
15
BY MR. PACE:
16
Q Steam flow versus steam quality?
17
A Normally when you mention about the
18
quality of the steam, you refer to the percentage of 19
the humidity which is present in the steam. This 20
means that the -- the steam is a condition of
21
saturated steam where there is a flux of steam, yes. 22
We are on the right track?
23
Q Yes.
24
A The flux is the maximum -- is the
25

entire -- the entire -- the quantity of the steam
gone -- flowing in the unity of time.
Q So a -- is there a different equipment
that's used to measure steam flow versus steam
quality?
MR. ANNESSER: Object to the form.
THE WITNESS: I do not have elements for a
precise answer.
BY MR. PACE:
Q Well, what -- what would be used to
measure the -- the flow of -- of steam or heated
fluid?
MR. ANNESSER: Object to the form.
THE WITNESS: I never proved this question
in my mind because -- because the level did
not -- did not state that it was necessary. It
was not necessary to know the flux of the -the flow of the steam, but the conservation of
the mass of the water inflow and the steam
out -- steam out flowing.
BY MR. PACE:
Q The -- did the -- you mean the temperature
of the -- when you say "the steam out flow" -A No. The water goes in -- goes into the
black box. After verification there is no change of
Page 157

Page 155

loss. The mass does not disappear for a principle
of conservation or mass conservation and this mass
it is becoming steam.
Q Okay. So just let me go back to my
original question and then come back to what you've
been saying now.
You -- you don't -- you are not aware of
what equipment would be used to measure the flow of
steam or heated fluid because you didn't need to
know that for the work you were doing with
Dr. Rossi?
MR. ANNESSER: Object to the form.
THE WITNESS: No, I -- I didn't need
the -- to measure the flow of measurement of
the steam.
BY MR. PACE:
Q Steam quality, is there a -- is there -do you know whether there is equipment that can be
used to measure steam quality?
MR. ANNESSER: Object to the form.
THE WITNESS: Certainly, yes.
BY MR. PACE:
Q Was that equipment -- did you use any of
that equipment in connection with your -- the
validation testing?
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looking at page 27 of what I have marked as Exhibit
25. At the top of that page you see an e-mail from
Tom Darden. The very top, it starts with "Let's
make sure". Do you see "Let's make sure that there
is more than one way to measure the temperature in
that pipe." I want to use it really to transition
to page 26, because we have a response from
Dr. Rossi to the issue. If you look at his e-mail
there at the bottom. Do you see the paragraph that
starts with the -- several lines down. "The
temperature in the steam pipe, as you correctly
remember, is taken in two positions by means of two
thermocouples that have been brought in position
today by Engineer Penon." He also says, "Also the
temperature of the water in the tank inside the
container to feed the pumps is measured by two
thermocouples brought and installed under the
direction of Engineer Penon. And then he says, and
the pressure of the steam is measured with two
instruments brought by Engineer Penon."
Is -- did you bring two measuring devices,
whether for temperature or for pressure, and then
you used one and you had Fabio -- you allowed Rossi
or Fabiani to use the other?
MR. ANNESSER: Object to the form.
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by two different instruments?
A The steam pressure was measured by -- by
the probe, and as far as I can remember from the
manometer which had a symbol reading -- manual
reading.
Q The manometer was read manually every day?
THE INTERPRETER: Yes.
THE WITNESS: He was checking the
manometer during my visits to verify the
consistency of the probe with the pressure.
MR. ANNESSER: Object to the form. Move
to strike.
BY MR. PACE:
Q Were there two -- did you bring -according to this e-mail it says, "Also the pressure
of the steam is measured with two instruments
brought by Engineer Penon." Is that accurate?
A I don't remember at this very time.
Q Okay. If you can go down for me a few
lines, there is -- let me just read it and then we
can talk about it.
"All those instruments for the measurement
of temperature of the steam, of the pressure of the
steam, and of temperature of the water in the water
tank inside the container are connected with the
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1
THE WITNESS: I brought two technical
2
probes. Yes, I brought two probes, technical
3
probes. One of those was going directly on the
4
document which was transforming from analogical
5
to digital and then it was stuck in his
6
computer.
7
The other one was to verify when I was
8
visiting the plant the consistency collected to
9
verify the thermometer connected with the
10
second -- with the second.
11
THE INTERPRETER: I got lost.
12
THE WITNESS: The second probe was
13
connected to the thermometer to verify the -14
the relationship -- the correspondence of the
15
data from the relevance of the thermometer and
16
how much it was revealed by the first probe.
17
MR. PACE: Okay.
18 BY MR. PACE:
19
Q Is the same applied for the pressure
20 probes?
21
MR. ANNESSER: Object to the form.
22
THE WITNESS: Can you repeat?
23
MR. PACE: Yes.
24 BY MR. PACE:
25
Q Was there also the steam pressure measured
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computer of property of Engineer Penon." Do you see
where I'm reading in the document?
A Yes. Yes, I see it.
Q Sir, it follows that -- it says shortly
after "Obviously, Penon will consider for his
calculations only the data registered by the
computer."
MR. ANNESSER: Objection.
MR. PACE: -- "And we can compare the data
that he will find with the data that we will
find."
MR. ANNESSER: Object to the form.
BY MR. PACE:
Q Do you see that?
A I do not understand it. Can you repeat
it?
MR. PACE: Yes.
BY MR. PACE:
Q Do you see the sentence in the e-mail that
starts with, "Obviously Penon will consider for his
calculations only the data registered by his
computer, but we can compare the data." You can
compare the data.
Is that -- did that occur during the
course of the test that you compared the data that
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you were -- that you were storing in your computer
with the data that was being collected by Rossi and
Fabiani?
MR. ANNESSER: Object to the form.
THE WITNESS: It happened in some visits
that we compared the data -- the data recovered
on the spot, at the very same time, with the
ones of Fabiani.
BY MR. PACE:
Q And did you ever find any inconsistencies?
A I was not really interested very frankly
in the data of Fabiani, because with the system of
comparison between different -- I was in a condition
of feeling sure about my collection of data.
Q And that collection of data, you said
that -- they sent it to you every couple of weeks?
MR. ANNESSER: Object to the form.
THE WITNESS: No. If you refer to the
data gathered in my computer at Doral I was
real -- I was requesting them to transfer the
data every two months.
BY MR. PACE:
Q And how were they doing that?
A They sent me the file with the entire data
of the period -- of the period in which I was

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

interested.
Q And who is the "they"?
THE INTERPRETER: Sorry.
BY MR. PACE:
Q Who would send you this data?
A Fabiani.
Q So Fulvio Fabiani would send you the data
from your computer every couple of months?
MR. ANNESSER: Object to the form.
THE WITNESS: According to my request.
BY MR. PACE:
Q Okay. So you made the request -- let me
rephrase it then.
Roughly every couple of months you made
the request for Fabiani to send you your data and
when you made such a request he would send it to
you?
MR. ANNESSER: Object to the form.
THE WITNESS: Correct. He was sending the
data in the computer.
BY MR. PACE:
Q So he had the ability to access your
computer to make at least a copy of the data to send
you?
MR. ANNESSER: Object to the form.
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THE WITNESS: He could access, but for
some limited tasks.
BY MR. PACE:
Q And does that -- does that -- where is
that computer today?
A I think it is in the container at the
Doral.
Q So you -- you did not take that with you
when you returned to Italy in February of 2016?
A No, because I had already all the data.
Q When you -- when you took any of the data
from the computer that you had at Doral, would you
erase it from the computer?
THE INTERPRETER: Excuse me?
BY MR. PACE:
Q After you had reviewed the data that was
on the computer in Doral, would it get erased?
Would it get erased?
MR. ANNESSER: Object to the form.
THE WITNESS: I don't remember honestly.
I took them for sure, but I don't know if I
deleted it.
BY MR. PACE:
Q So it may be on the computer that's in
Doral. You don't know?

Page 171

Page 173

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A It could be in the computer.
Q Have you maintained a copy of this, this
data?
A My personal data -- my personal data on my
computer. No additional -- no other copies exist.
Q But just so I understand. These data -these devices for collecting information are
collecting temperature and pressure readings on a
very regular basis, very consistent basis; correct?
MR. ANNESSER: Object to the form.
THE WITNESS: Correct, yes.
BY MR. PACE:
Q And you testified that your report largely
uses average numbers for a day usually rounded up or
down?
MR. ANNESSER: Object to the form.
THE WITNESS: Can you repeat again?
MR. PACE: Sure.
BY MR. PACE:
Q You were looking with Mr. Annesser at some
of your reports and the annexes to the reports, and
you were talking about how those numbers -- you
don't report several hundred numbers for a given
day. You report one number for a day.
A The reports were related to 24 hours
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BY MR. PACE:
1
Q I believe you said that daily Dr. Rossi
2
sent you a measurement?
3
MR. ANNESSER: Object to the form.
4
THE WITNESS: Yes.
5
BY MR. PACE:
6
Q How did he send that to you?
7
A Compiling the log of the implant and there 8
was sending the log updated.
9
Q But was it a daily e-mail you would get
10
from Dr. Rossi?
11
A Correct. Daily.
12
Q Okay. So you have over 350 -- at some
13
point you have almost -- let me start over again. 14
Were there roughly 350 or 360 of these
15
e-mails?
16
A Approximately, yes.
17
Q Okay. And these e-mails, when it has the 18
flow meter data, it is the exact reading, he is
19
supposed to provide you the exact reading, not a 20
rounded off reading?
21
A Yes.
22
Q And then the other data that was being
23
sent to you when you would request from Fabio -- 24
from Fulvio Fabiani, that would also be sent to youu 225
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by e-mail?
MR. ANNESSER: Object to the form.
THE WITNESS: Correct.
BY MR. PACE:
Q Now, I understand these -- I understand
this temperature data would record temperature every
few seconds.
MR. ANNESSER: Object to the form.
BY MR. PACE:
Q Is that correct?
A There the frequency -- I don't remember
exactly, after the certain number of seconds there
was a new -- a new.
Q Measurement?
THE INTERPRETER: Output, measurement.
BY MR. PACE:
Q And these are the large files that would
be sent by Fulvio Fabiani to you?
MR. ANNESSER: Object to the form.
MR. LUKACS: Okay. Let me just stay on
the record for a moment. We started at
9:00 o'clock this morning Dominican Republic
time. It is now 6:58 here in the Dominican
Republic. I have a 6:00 o'clock call Eastern
Standard Time that I am going to make right

now. We are off the record.
THE VIDEOGRAPHER: Off the record. The
time is 6:58.
(Thereupon, a recess was taken from 6:58
p.m. - 7:14 p.m., after which the following
proceedings were had:)
THE VIDEOGRAPHER: We are now back on the
record. The time is 7:14.
BY MR. PACE:
Q Dr. Penon, I have been advised that I have
got 15 more minutes to ask you questions so I'm
going to try to -- to move a little quickly now, if
I can.
Can you look at Exhibit 18 for me?
A Page number?
Q Exhibit 18, the first two pages. Do you
have 18 with you?
THE INTERPRETER: Is it the big one?
BY MR. PACE:
Q Did you find it? If you could turn to the
second page of that exhibit. This is the picture
of -- it says in reactors -- you see how it refers
to electrical measures and reactors BF1, BF2 and
BF3; correct? BF1 -- do you know what BF is short
for or stands for?
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A The grouping of -- the E-Cat unit. The
unit BF1 unit BF2 unit.
Q So this is what they call the Big Frankie
units?
A I did not go deeply into the matter.
Q Is it true that there is also a BF4?
A No, I don't know.
Q So -A I do not know.
Q So at the plant you do not recall there
being four units of this type, only three?
MR. ANNESSER: Object to the form.
THE WITNESS: These were -- we perform it
on these three units because they were working.
I ignore how many other units were not working.
It was not of my interest, so I didn't need it.
BY MR. PACE:
Q So when you went there on this date
October 13th, if you look at the actual signature it
has October 13 at the very top if you look date
October 13th, 2016. Let me just be quick if I can.
There were three of these collections of
E-Cats working?
MR. ANNESSER: Object to the form.
THE WITNESS: We verified the function of
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1
MR. LUKACS: 9:00 o'clock this morning and
2
it is now 20 minutes until 8:00.
3
MR. PACE: And it is now 20 minutes until
4
8:00 a.m.
5
MR. LUKACS: 8:00 p.m.
6
MR. PACE: And at this point -- 8:00 p.m
7
you are calling it into the deposition.
8
MR. LUKACS: Most respectfully, I might
9
add.
10
THE VIDEOGRAPHER: All right. Going off
11
the video record. The time is 7:42 p.m. in the
12
Dominican Republic.
13
MR. LUKACS: Reporter, thank you so much.
14
No waive. We'll have an opportunity to read.
15
(Thereupon, the taking of the deposition
16 was concluded at 7:42 p.m.)
17
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EPCAT COP Evaluation test
Da:

fabiopenon@lol.it (fabiopenon@iol.it)

A:

<tdarden@industrialheat.co>

CC:

<jvaughn@Jndusttlalheat.co>, <jmazzarlno@Jndustrialheat.co>, <eon333@libero.lt>

05 mag 2013 ·21:13

A/legatl

[jj Test facility dlagram.pdf ( 26.1

KB)

til ECAT MW1 COP TEST.pdf ( 38.3 KB)
Dear Sirs,
attached you can find the report on the first evaluation test of the COP of
the E-cAT MW1
Thank you for your willingness and cooperation.
I remain at your disposal for any further Information
Sincerely
Fabio Penon
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E-CAT MW1 ENERGY PLANT
COEFFICIENT OF PERFORMANCE (COP) EVALUATION TEST

The following report illustrates the results of the COP evaluation tests on theE-CAT MW1
ENERGY PLANT

1. Foreword
On 30 April 2013, in Ferrara, in Via del Commercia 34/36, have been carried out tests for
assessing the COP of the E-CAT MW1 ENERGY PLANT, designed by the company
Leonardo Corporation·, 1331 Lincoln road, S.te #601, Beach Miami, Florida (USA)
They take part in the tests:
for Industrial Heat
Mr T. Barker Dameron
Mr J. Compton
MrT. Darden
Mr J. Vaughn
for Leonardo Corporation
Mr F. Fabiani
Mr A. Rossi
Mr F. Penon ERV

2. Device
The system under test consists of 107 units, each of which absorbs a power of about 1.1
kW
Each unit consists of a reaction chamber, where the nickel powder reacts with the
hydrogen in the presence of a catalyst, covered by industrial secret.
The electric heaters, fed by the current generator and the power of which is regulated by
the power panel, heat the reaction chamber and trigger the reaction between nickel and
hydrogen.
The energy produced is removed by the cooling fluid, water, sent to inside of the module
from the pump (model Prominent Gamma for the units on the roof of the container, model
Prominent Concept plus for the other units ), associated to the unit itself
The control of the reaction is performed by means of probes, which detect the temperature
of water in entry of the plant and the steam to output
The flow rate of the cooling fluid is manually set to start of operations
1/6
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3. Test set up
3. 1 List of components

n. 1 Generator

( 300 Kw)

n. 2 Water pump

( model EEM, Tellarini pompe, 0,37 Kw)

n. 107 E-Cat units
n. 24 Water pump

( model Prominent Gamma, 23 w, )

n. 56 Water pump

( model Prominent Concept plus, 15w )

n. 2 Heat sinks
n.2 Water tank

(1 cubic meter capacity each )

3.2 Measurement instrumentation

n. 2 Flowmeter
n.1 Manometer
n. 4 Instrument with probe I sensor for temperature measurement by immersion
n. 1 Multifunction Calibrator
n. 1 Power analyzer

4. Operation of the test device
The water contained in the two tanks, placed at the sides of the shenker, is conveyed by
pumps in the units E-Cat, where it is heated to vaporize. The steam is collected in the two
tubes of the steam line, which convey it to the outside of the shelter, where flow together in
a single tube.
The vapor is then passed through two heat sinks to its condensation
The water thus obtained is conveyed into the reservoir, positioned inside of the shelter and
from here conveyed to the two external tanks by the two pumps on the sides of the
reservoir, (See also diagram in Annex 1)
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The generator powers the heating elements of the E-Cat units, the pumps for the water,
the internal services to the shelter and the control panel. Heat sinks (fans) are connected
to the public electric grid

5. History of the test
In order to comply with the Italian law the trial was conducted by activating only 18 E-Cat
units

3010412013
h12.25
h 12.57
h 13.30

Activation of the generator
Start recording automatically exit temperatures of steam and temperatures of
water in tank 1
Beginning of the test

01/05/2013
h 13.00
h 13.16

End of the test
Activate shutdown procedure
End of the temperature recording

6. Calculation of COP
COP=

6. 1

energy produced ( EP )
energy absorbed ( EA )

Calculation of the energy produced ( EP)

The energy produced by 18 reactors is given by the sum of the heat of heating of water,
heat of vaporization of water and heat of superheating the steam.

ER (energy of heating of water up to100 'C)=
MW1 X CswX ( Tev- Tiw1 } + Mw2 X CswX ( Tev- Tiw2}

MW1

=mass of water vaporized during the whole test, coming from tank 1
3/6
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=

T;w1 inlet temperature of the water, coming from tank 2
Mw2 = mass of water vaporized during the whole test, coming from tank 2
Tw2 =inlet temperature of the water, coming from tank 2
Csw= specific heat of water= 1,14 Whl(kg'K)
Tvw = vaporization temperature of the water = 100 'C
Ev = ( energy of vaporization of water ) = 11 x ( Mw1 + Mw21
11 = (latent energy of vaporization)= 627,5 Whlkg
Es ( heating energy of steam ) = Ms x Cps x ( Tos - Tvw )
Ms = mass of steam produced during the whole test
Cps =specific heat of steam at constant pressure = 0,542 Whlkg
Tos = outlet temperature of the steam
Tvw =vaporization temperature of the water
Note: Throughout the test the temperatures of steam measured by the two probes have
always been the same or very similar to each other.
Throughout the test the pressure of the steam was always equal to atmospheric pressure

In order to be conservative:
- it has not been taken into account the heating energy of steam
-the temperature of the inlet water has always been considered equal to the maximum
value of the same measured during the whole test
- the uncertainty of measurement of the mass of water heated all were considered
against. Consequently, the total mass of water transited during the trial period has been
reduced by 10%.

6.2

Calculation of the energy absorbed ( Ea)

The absorbed energy is generated by the generator set
In order to be conservative:
- all the energy, produced by the generator, is supposed to be absorbed by the 18 reactors
In reality a part of this energy feeds the pumps, which convey the water from the internal
reservoir to the two external tanks and pumps, which convey the water from the tanks
external to the reactors. This energy then would not have gone to feed the reactors·
- all the energy produced by the generator since its activation has been taken into account
in the context of the test

6.3 Calculation of the COP
The COP has been considered only during the period, in which the E-Cat was operating,
namely when the temperature of the steam at ambient pressure was higher than 101 •c
The COP has not been considered during the phases of activation and de-activation
4/6
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At the beginning of the test, the following values were measured:
MW1b = 1 050 kg
MW2b = 2100 kg
T;w1 = 21.6 'C
T;w2 = 22.4 'C
Tos= 121,3 'C
Energy produced by generator set = 8.98 KWh
At the end of the operational period, the following values were measured:
Mw1e = 1750 kg
Mw2e = 3900 kg
T;w1 = 54.4 'C
T;w2= 46.8 'C
T OS= 139,7 'C
Energy produced by generator set = 140,7 KWh

ER = Mw1 X CswX ( Tev- T1w1) + MW2X CswX ( Tev- T1w2)
MW1 = ( Mw1e- Mw1b) = 1750-1050 = 700 kg
Mw2 = ( Mw2e- MW2b) = 3900- 2050 = 1850 kg
and reducing by 1 0%
Mw1 = 630 kg
Mw2= 1665 kg
During the test the highest value of T;w1 is equal to 54,9 'C, the highest value ofT iW2 is
equal to 55,2 'C
Substituting the values we get then
ER=630 X 1.14 X ( 100-54,9) + 1665 X 1.14 X ( 100-55,2) = 32391 + 85035 = 117426 Wh

Ev= AX ( Mw1 + MW2J= 627,5 X ( 630 + 1665) = 627,5 X 2295 = 1440113 wh

Es = Ms x Cps x ( T os- T vw ) = not taken into account

Ea= 140.70-8,98 = 131,72 Kwh
We take into account
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Ea = 140.70 kwh = 140700 wh

COP=(117426+1440113l= 1557539=11,07
140700
140700

Throughout the test the temperature of the outlet steam was always significantly higher
than 100 ·c

Abano Terme, 04/05/2013

Fabio Penon M. Eng.

Annex 1.

Test facility diagram
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VIDEOGRAPHER: Today is February 23rd,
2017. The time is 9 o'clock a.m. The location is
Nixon Peabody LLP, in Manchester, New Hampshire.
My name is David Waldman, legal video specialist.
The Case No. is 1:16-CV-21199-CMA/O'Sullivan,
filed in the US District Court, Southern District
of Florida. Case is Andrea Rossi, et al. versus
Thomas Darden, et al. The deponent is Craig
Cassarino. The video deposition was requested by
Brian W. Chaiken, Esquire.
Counsel and all present will please
identify themselves for the record, and the
stenographic court reporter, Jodi Ohnemus, will
swear in the witness.
MR. CHAIKEN: Good morning, Brian
Chaiken, on behalf of Plaintiffs.
MR. BELL: Bernard Bell, for Defendants.
MR. SHARE: Good morning. Andrew Share
counsel for AmpEnergo.
MR. CASSARINO: Craig Cassarino.
COURT REPORTER: On the phone?
MR. ARAN: Hello. Yes. From the phone:
Fernando Aran, on behalf of third-party Defendant,
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JM Products, Inc., Henry Johnson, and James Bass.
MR. NUNEZ: Rudy Nunez, on behalf of
Fulvio Fabiani and United States Quantum Leap,
LLC.
CRAIG J. CASSARINO, having
first been duly sworn, was
examined and testified as
follows
BY MR. CHAIKEN:
Q. Good morning.
A. Good morning.
Q. My name is Brian Chaiken, and I'm an attorney for
the Plaintiffs in this case.
Could you please state your name and
spell your last name for the record.
A. Yes. Craig Cassarino, C-a-s-s-a-r-i-n-o.
Q. And where do you live, Mr. Cassarino?
A. I live at 30 Green Road, Amherst, New Hampshire.
Q. Approximately how long have you lived there?
A. Five and a half years.
Q. Okay. And I think you mentioned before we got on
the record that you had never been deposed before;
is that true?
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(Exhibit 13, AE 295.001-295.003.)
Q. And it's a draft of a second amendment to the
license agreement.
Take a second to look it over and let me
know when you're done.
A. (Witness reviews document.) I -- I -- you know,
I'm a little confused as to the 6-cylinder unit.
Q. You don't recall having conversations with either
Doctor Rossi or IH regarding a 6-cylinder unit?
A. Well, the only -- my recollection was 6-cylinder
unit was something we spotted in -- oh, we saw in
Italy -- was tested -- or being tested. The - it
was a new kind of concept that Doctor Rossi had.
And I -- and I don't recall -- I thought, you
know, again, this is -- that the E-Cat, defining
which one -- the Hot Cat, E-Cat 6 cylinder was -it's a little confusing for me as to which one.
I -- obviously, we've seen this. We've -Q. Right.
A. -- you know, did -- signed it and, you know, moved
ahead with it, but...
Q. Is it -- is it your understanding that AEG
executed this document?
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A. I don't remember. I don't remember.
Q. Do you recall having a conversation with Doctor
Rossi where he said, I'd like you to sign the
second amendment, or, I'd like AmpEnergo to sign
the second amendment?
A. Yes, I -- I do -- and -- and we did say we didn't
want to sign it.
Q. Why?
A. Because we felt that -- in negotiating with
Industrial Heat -- that, by signing this, we
wouldn't be party to that COP -- the 6 COP; and if
it was a percentage below that, we had no right to
any funds coming forward.
Q. I see.
So is your view that you were going to
lose your -- your right to a payment of that
additional tranche by executing this document?
A. Yes.
Q. Did you express that to Doctor Rossi?
A. Yes.
Q. Was that verbal, or was that -A. It was -- it was verbal.
Q. Okay. Did you Say, Hey, If you change the terms
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of this -- this amendment to incorporate -A. No. I think we just -- we felt that it wasn't in
his best interest or our best interest to sign
this.
Q. Why did you think it was not in Doctor Rossi's
best interest?
A. Because we felt that he would not get the funds
that were due him if we -- if it was below -- it
was -- again, and -- and this is hard for me to
recall this -- but in the language of the
agreement, it was -- and we -- we had all kinds of
attorneys look at this -- it was -- sort of -wishy-washy of how our payment -- it wasn't so
much Doctor Rossi; it was our payment -- how we
would get reimbursed the money that we were to
receive.
Q. Okay. Was it your understanding that, despite
AEG's not signing the second amendment, that
Industrial Heat and Leonardo were still working
towards a 350-day test?
A. Yes. Yeah.
MR. BELL: Objection to form.
Q. Did anyone from Industrial Heat say to you at any
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time in or around October of 2013 that the time
for performance of that 350-day test was to be
done immediately after that 1 megawatt was
delivered to North Carolina; and that, because the
test hadn't started up, there was no opportunity
for Doctor Rossi or AmpEnergo to -- to earn
additional payment under that provision?
MR. BELL: Objection to form.
A. I'm not sure I quite understand what -- let me -sort of -- feed that back.
Q. Sure.
A. So you're saying if that test had not started on X
day -- day one -Q. Right.
A. -- under that 300 -- whatever the number was -340 days -- or whatever that number was -- that
there would be a penalty for that?
Q. I don't know if I would say a "penalty," but just
-- the time for performance had come and gone, and
because it wasn't performed -A. They were worried -- Industrial Heat was worried
that the timing -- it was taking a long time to
get this one-year test under -- underway.
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licensing the E-Cat IP, and AEG would be entitled
to the second tranche equity."
Do you see that?
A. Yes.
Q. Did they -- did anyone from Industrial Heat ever
dispute that?
A. I -Q. Meaning, did any -- let me rephrase it.
A. Yeah.
Q. Did anyone from Industrial Heat ever say, We don't
think that AEG could ever be entitled to the
second tranche of equity?
A. No. We assumed they would.
Q. Okay.
A. Yeah. And you can see from that -- and I'm just
reading this -- that the other -- last paragraph
there, that we were always -- we -- we felt that
Industrial Heat and -- and us, we had a good
relationship, as did Industrial Heat and Andrea.
That was -- you know, it -- it got into the legal
stuff that, you know, we -- I -- you know,
personally, I don't have the stomach for it. You
know, that's really -- it's about working
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collaboratively.
Q. Did -- after this time frame, November of 2013,
did Industrial Heat or Doctor Rossi ever come back
to you and say, We don't think that that second
amendment was valid, because AmpEnergo didn't
execute it?
A. Yeah.
Q. And do you recall having conversations about it?
A. I -- I'm sure we did. I don't recall exactly
when/how, but we knew -- by not signing it -- that
that second amendment was not going to be valid.
Q. All right. I show you what's been marked as
Exhibit 15.
MR. CHAIKEN: Exhibit 15 has been Bates
stamped IH 124079 through 124081.
(Exhibit 15, IH 124079-081.)
Q. It's a series of emails from April of 2014 between
you and Doctor Rossi and others.
And the first email I'm going to point
you to is -- starts at the very bottom of the
first page. It's dated April 30th, 2014. It's
from you to Doctor Rossi.
And you write to him -- and you have to
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turn the page to the second page to see the text
of the -- of the email.
A. Oh.
Q. And you write to him: "Just trying to get some
idea of how things were going with the testing of
the blue box 1 megawatt. J.T. had mentioned a
while ago that you were going to get it running
soon. We are very interested as to how it is
going, because AmpEnergo's second tranche of funds
are tied to the 350-day test and COP. As I
suspect, your payment is too."
A. Yes, I -Q. I mean, if -A. I mean, I don't recall it, but, obviously, I -- I
wrote that.
Q. What discussions were you having with Industrial
Heat about the 350-day test at this time?
A. They -- my -- my sense of where Tom was in
conversations with he and J.T. was, they were
letting Andrea move ahead with it. You know, we
were always -- not questioning, but we were
concerned that they weren't as involved in the
1-megawatt test as we would have been, you know.

Min-U-Script®

Page 89
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

Q. What -- what gave you those concerns?
A. That -- that they were not -- J.T. -- J.T. or -there was a guy, T. Barker...
Q. T. Barker Dameron?
A. Yeah. Yeah.
You know, that they were all involved in
making this 1 megawatt with Andrea; and when it
went to Florida, they had not been as involved as
they were when it was in North Carolina.
Q. Okay. Now, Andrea Rossi responds to your email on
the next page, which is the first page of the
document.
A. Okay.
Q. And he writes to you: "Dear Craig, we have to put
in operation the 1-megawatt plant that we are
ready to put in operation since when we delivered
it in August of 2013. It has been delivered
perfectly ready to go, as it has been turned off
after the May test. It has not been possible to
put it in operation for reasons independent from
us."
Did you ever have any conversations with
Doctor Rossi about why the -- the 1 megawatt
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Q. And did -- did you ever have a discussion with
either Mr. Darden or Mr. Vaughan about that
concept?
A. Oh, yes. Yes.
Q. And -- and what was their reaction?
A. I think they were in agreement. I think that was
part of why they had asked Boeing to do a one-unit
test -Q. Uh-huh.
A. -- was, Let's just prove it -- having a 1
megawatt, because the 1 megawatt was complicated,
just because -- and all the engineering
requirements that were entailed to get all of the
water and everything in sequence and all of that.
Q. Okay.
A. So what we were -- we just wanted to make sure
that the LENR was real; and that the easiest way
to do that would be just to do one unit.
Q. Let me ask you to flip to the page that's dated 27
September, 2013, which is AE 24.
Are you with me?
A. Yeah.
Q. Really, I want to establish the date here is 27
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September, 2013, and I have a question on the next
page.
A. Okay.
Q. Now, is it your understanding that the validation
testing in Italy with Penon that resulted in the
10 or $15 million payment was in April/May of
2013?
A. Yes.
Q. So at -- by this time, that has already happened;
correct?
A. Yes.
Q. Now, there's a reference here -- can you -- can
you read the notes on AE 25.
A. "ERV expert representation for validation. Sweden
team? Penon?"
Q. With question marks after those.
What does that mean?
A. I'm not sure what Ron meant by that. I -- you
know, other than, Is it going to be the Swedish
team or Penon?
Q. But it was -- it was not established that it would
be Penon; is that correct?
MR. CHAIKEN: Object to form.
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A. I don't -- I don't remember.
MR. BELL: Mark this as exhibit next in
order, an email dated November 25, 2013, stamped
IH 00093886.
(Exhibit 25, IH 00093886-890.)
A. (Witness reviews document.)
Q. This is an email that you wrote to Mr. Darden and
Mr. Vaughan; is that correct?
A. Uh-huh -- yes.
Q. Why at this time was AEG considering inviting the
collaboration to help Industrial Heat?
A. Let me read this first. (Witness reviews
document.)
Because we -- we felt that the -- the -because Industrial Heat -- nobody at that time,
other than T. Barker, was not in a -- they weren't
technical. They were money men. I mean, that was
really the -- the key; that they were raising the
funds.
T. Barker was the only real technical
person they had available at this time. We felt
that -- John Preston was one of the people. He
had a company that was doing high -- high
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technology. Tom -- I introduced Tom to him.
Boeing, obviously, had -- and that -the more technical help we could give Industrial
Heat, the easier it would be to move all this
forward.
Q. Okay. And in -- in the email you write -- towards
the -- towards the end, about the sixth line from
the bottom of your email: "I am not sure if this
is the right time, however, getting another set of
eyes and skills might speed this IP transfer
quicker and slow down your burn rate."
Do you see that?
A. Uh-huh.
Q. Now, in November of 2013, when you wrote this
email, did AEG believe that the IP transfer from
Rossi and Leonardo to Industrial Heat was not
complete?
MR. CHAIKEN: Object to form.
A. No. We -- we felt it was -- I mean, that's why
they paid the money. We felt that they tran -everything had been transferred. But what we were
understanding from J.T. is, they were not able to
reproduce it. And because they only had a limited
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THE WITNESS: No, let's just keep going.
MR. BELL: All right. I'm going to mark
as the next exhibit an email -- first one is dated
June 12, 2015, stamped IH 131061.
(Exhibit 27, IH 00131061-62.)
A. (Witness reviews document.)
Q. And I'm really interested, Mr. Cassarino, in your
email dated June 3 to Mr. Vaughan at the bottom of
the page.
Do you see that?
A. Yeah.
Q. So you asked Mr. Vaughan whether he, meaning
Industrial Heat, was satisfied with Penon doing
the verification.
A. Uh-huh.
Q. Do you see that?
And in the last sentence you asked Mr.
Vaughan if he was going to accept the information
from Penon -A. Yeah.
Q. -- is that correct?
A. Yes.
Q. And it says "except," but I take it you mean
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a-c-c-e-p-t -A. Yeah, I'm sure.
Q. -- correct?
A. Yeah.
Q. Okay. Now, let me ask you to pull out what was
marked this morning as Exhibit 20, which are the
handwritten notes that begin October of 2014.
A. (Witness reviews document.) Which -- which page?
Q. And I'm asking you to look at the page that's
dated June 26, 2015. It's AE 5.001.
A. Okay.
Q. Now, these -- you understand these to be notes of
a telephone conversation with J.T. Vaughan on June
26, 2015?
A. On the Exhibit 20?
Q. Yes.
A. Yes.
Q. Okay. And in -A. It's actually October 14; right?
Q. No. I'm looking at AE -- the page that's AE
5.009, dated June 26 -A. Oh, 9. Excuse me. Excuse me.
Q. Yeah.
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A. (Witness reviews document.) Yes.
Q. So let me repeat the question again: These are
notes of a telephone conversation between J.T.
Vaughan and -- at least Mr. Engleman at AEG -- on
June 26, 2015; correct?
A. Yes.
Q. Do you remember participating in this call
specifically?
A. Let me just look. I -- I'm -- we had a lot,
but...
(Witness reviews document.) Yes, I see
that.
Q. Okay. So on June 3rd you had asked Mr. Vaughan by
email if Industrial Heat was satisfied with Penon
doing the verification, as we just saw; correct?
A. Uh-huh.
COURT REPORTER: Yes?
A. Yes.
Q. And on June 26, did Mr. Vaughan tell you that
Industrial Heat never agreed that Penon could do
the audit?
A. That's what it says in the notes.
Q. If you turn the page, did Mr. Vaughan tell you

Min-U-Script®

Page 209
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

that a "real" -- underscore -- "real" audit must
be done?
A. I guess he did.
Q. And so in June of 2015, did AEG understand that
Industrial Heat did not agree to accept any report
by Penon?
A. Well, that says here -- what -- we were confused
after this was why they didn't do anything to stop
the -- what was going on.
I mean, this was verbal, but we didn't
see any written or -- you know, these were
conversations that we had, and we were -- I mean,
we were confused, because I know J.T. -(Phone sounds.)
A. We knew that J.T. did not have confidence in
Penon; and that was part of this conversation.
Q. So putting aside what was said or not said to Mr.
Rossi about that, you understood that Industrial
Heat did not agree to Penon.
A. Yes.
Q. All right. Now, in the notes -- the handwritten
notes of the conversation, it goes on to say "IH
cannot replicate. IH must --" underscore "-- must
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be able... replicate."
Do you see that?
A. On which page?
Q. AEG -- AE 5.010. The next page.
A. (Witness reviews document.) Yes.
Q. Uh-huh. So in June of 2015 it was your
understanding that Industrial Heat did not believe
that it had been able to replicate the -- the
Rossi effect; is that correct?
A. Yes.
Q. Did AEG at that time understand that Industrial
Heat did not intend to pay Rossi or AEG if
Industrial Heat could not replicate?
A. I -- that was always assumed.
Q. Now, there's -- there's a notation in these notes
that says "What's behind the wall."
Do you see that?
A. Whereabouts?
Q. Just one line down -- two lines down from what we
just read.
A. That's -- I guess that would have been J.T. making
comment.
Q. Uh-huh. And now -- and the next line says "If IH
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feels good about things, they may not push him on
the 1-megawatt test."
Do you see that?
A. Uh-huh.
Q. What does that mean to you?
A. That if he's -- if they feel he was having
success, that -- I don't -- again, I -conversations we always had with Tom and
Industrial Heat was, they were always feeling that
the 1 megawatt wasn't necessary either. I think
Andrea felt that he wanted to show that he could
commercialize this, and that Industrial Heat felt
that, you know, if they -- if things were going
well, then -- then maybe that wasn't necessary to
do the big test.
Q. And the last line there says "IH does not want to
piss him off."
A. Yeah.
Q. Do you see that?
What does that mean to you?
A. It means that Tom always was trying to be
sensitive to Andrea and let him develop his -- the
project. It was -- we always had this expression:
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It was, like, let -- you know, Andrea -- I mean,
Tom would always, like, give -- you know, Let
Andrea play in his sandbox. Let him do what he
wants to do; be -- be himself and the inventor.
And Tom didn't want any conflict going on that
would upset Andrea so that Andrea would get
distracted from his mission of doing 1 megawatt or
for finding the...
Q. Why do you think he did that?
A. Why did Tom do that? 'Cause -MR. SHARE: Objection to form.
A. -- I think he just wanted to make all this work.
MR. BELL: I'm going to have marked as
the exhibit next in order an email dated June 29,
2015, stamped AE 345.001.
(Exhibit 28, AE 000345.001-002.)
A. (Witness reviews document.)
Q. Have you had a chance to review that?
A. Doing that right now. (Witness reviews document.)
Q. Now, on June 29th you wrote an email to Andrea
Rossi; correct?
A. Yes.
Q. And in that email you asked him whether Industrial
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Heat had agreed to using Penon for the
certification for the test; is that right?
A. Yes.
Q. Now, you knew, based on the exhibits that we just
reviewed, that Industrial Heat did not agree to
using Penon for the certification.
So why did you ask Mr. Rossi that
question?
A. 'Cause we didn't get an answer from Industrial
Heat as to whether there was any agreement or not.
This was just a verbal conversation that I didn't
know whether or not Industrial Heat had
communicated with Andrea Rossi.
Q. Well, those seem -- two separate things to me.
They -- they had clearly -- Industrial Heat had
clearly communicated it to you -A. Yes.
Q. -- correct?
And you just told me that Mr. Darden
went out of his way not to -- not to aggravate Mr.
Rossi; correct?
A. Yeah. Yeah.
Q. And you had a concern that they had not --
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interest to sign that.
MR. SHARE: That's it.
MR. BELL: No further questions. Thank
you very much for your time.
MR. CHAIKEN: Okay. Read or waive?
MR. SHARE: What's that?
MR. CHAIKEN: He wants to read it, or
waive his right to read it?
MR. SHARE: No. We're going to read it.
MR. CHAIKEN: Okay. Appreciate your
time. Thank you.
VIDEOGRAPHER: Okay. Time is 3:03 p.m.,
and this concludes the deposition.
(Whereupon the deposition ended at
3:03 p.m.)
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State of

_____________________
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County of _____________________
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4
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I, Craig J. Cassarino, do hereby certify that

I have read the foregoing transcript of my

8

testimony and further certify that said transcript

9

(with/without) suggested corrections on the Errata

10
11

Sheet is a true and accurate record of said
testimony taken at the time and place designated.

C E R T I F I C A T E

1

2

6
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9
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I, Patricia Jodi Ohnemus, a Licensed
Shorthand Reporter for the State of New Hampshire,
do hereby certify that the foregoing is a true and

accurate transcript of my stenographic notes of
the proceeding taken at the place and on the date
hereinbefore set forth to the best of my skill and
ability under the conditions present at the time.

I further certify that I am neither
attorney or counsel for, nor related to or
employed by any of the parties to the action in
which this proceeding was taken, and further that
I am not a relative or employee of any attorney or

counsel employed in this case, nor am I
financially interested in this action.
The foregoing certification of this
transcript does not apply to any reproduction of

12

12

13

13

__________________________

14

Craig J. Cassarino

15

Date _____________________

17

19

Subscribed and sworn to
Before me this _________
day of __________, 20___.

20
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22
23

14
15
16

16

18

the same by any means unless under the direct
control and/or direction of the certifying
reporter.

17
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________________________
Notary Public
State of New Hampshire
Commission expires:
________________________
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From:

Sent:
To:

Subject:
Attachments:

JT Vaughn <jvaughn @industrialheat.co>
Monday, August 12, 2013 6:02 PM
Karl Norwood; Craig Cassarino; Ronald Engleman Jr
Fwd: Please initiate wire to AEG
IH_BOB Advantage_Complete Wire Report_081213.pdf

Karl, Craig and Ron:
Please see below and the attached confirmation. The balance of $505,050 is counted as AEG's equity interest at
1% in lieu of AEG exercising the option identified in the extension. We will be working on documentation; feel
free to have your counsel contact April with any questions.
Best,
JT

----------Forwarded message---------From: Jim Fogleman <jfogleman@industrialheat.co>
Date: Mon, Aug 12,2013 at 1:37PM
Subject: Re: Please initiate wire to AEG
To: JT Vaughn <jvaughn@industrialheat.co>
Cc: Tom Darden <tdarden@industrialheat.co>, "Kight, April" <akight@schellbray .com>

The wire has been sent from the IH account at First Citizens Bank. Confirmation is attached.

On Mon, Aug 12, 2013 at 12:21 PM, JT Vaughn <jvaughn@industrialheat.co> wrote:
Please wire $3,219,950 to AEG's account. Wiring instructions attached.
Jl

Ill

919-649-5299
jvaughn@industrialhea t.co

CONFIDENTIAL

AE000255.001

AE000255
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(919) 743-2552
(919) 744-0759

')

IT Vaughn
Industrial Heat
919-649-5299
jvaughn@i ndustrialheat.co

2

CONFIDENTIAL
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BOB Advantage: Wire Transfer Confirmation

https://cbs.firstcitizens.com;cb/servlet/cbonline/payments/wiretransfercon.firm.jsp

I Transfers I Wires I Bill Pay I Stops
Wire Transfer Confirmation
Using This Page
A VII -p
ymn

Tra:l'>~f'r -pq

I~Howse1's

w<>r ho'> bePn

~ubmraeti

u<>mq thf' arrmmt m;mber

Ot>te~ilPrl

belmv. To lJf'llf'L'ltP

.'l

ropy d thi'i W n• Tron<>ff'r rf'fJIE'<.:t foe your wrord-;, plf'il'>f' U'>f'

prm: featu· e t_J prmt this pa9e.

How to Use Help
Cl1ck above to use the help.

Your wire transfer to Ampenergo, Inc. in the amount of $3,219,950.00 has been processed successfully.

Status

L01lple~ed

Confirmation Number

REDACTED

Beneficiary 1\ame

8enei1C!ary /Iecount Number
Debit Account

<'\mpenerqo. Inc.

REDACTED
REDACTED

Amount

$3,219,950 00

valueDate

:J8/Il,'2013

Done

© 2013 First Citizens Bank

Contact customer Service: l-866-FCB 4BIZ (l-866-322-4249)

~

0
0
0

1\)

01
0"1

l on
CONFIDENTIAL

i\/12/2013 U2 PM
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 1:16-CV-21199-CMA/O’Sullivan
ANDREA ROSSI, et al.,
Plaintiffs,
v.
THOMAS DARDEN, et al.,
Defendants,
/
LEONARDO CORPORATION AND ANDREA ROSSI’S RESPONSES TO
DEFENDANT INDUSTRIAL HEAT, LLC’S FIRST REQUEST FOR ADMISSIONS
TO LEONARDO CORPORATION AND ANDREA ROSSI
Plaintiffs, Andrea Rossi (“Rossi”) and Leonardo Corporation (“Leonardo”) (collectively,
“Plaintiffs”), pursuant to Federal Rules of Civil Procedure 26, and 36, hereby respond to Defendant
Industrial Heat’s First Request for Admissions to Leonardo Corporation and Andrea Rossi as
follows:
I.

PREMLIMINARY STATEMENT

Plaintiffs provide these responses and objections (“Responses”) without waiving any
objections as to the admissibility in evidence of these Responses, the information produced
pursuant to, or referenced in, these Responses, or the subject matter of the Request or of the
information produced pursuant to, or referenced i n these Responses. Plaintiffs’ Responses are
also subject to and without waiver of: (i) the right to object to other D iscovery directed to the
subject matter of the Request or Responses; (ii) the right to make additional objections or to
seek protective orders; and (iii) the right to revise, correct, add to, or clarify the Responses or
information referred to below in accordance with all applicable rules.
PERLMAN, BAJANDAS, YEVOLI & ALBRIGHT, P.L.
200 South Andrews Avenue, Suite 600, Fort Lauderdale, Florida 33301 • (954) 566-7117
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Plaintiffs’ Responses are based upon the information and documents acquired and reviewed
to date, which may or may not be inclusive of all documents relevant to the matters in dispute in this
case. Accordingly, the present response is offered without prejudice to supplementation or
modification at a later date.
II.

REQUESTS FOR ADMISSION RESPONSE

REQUEST NO. 1:
Admit that You did not test the Six Cylinder Unit that is the subject of the Proposed Second
Amendment during the purported Guaranteed Performance Test.
ANSWER:

Plaintiffs admit that the Guaranteed Performance Test was carried out using

the 1MW Unit. Plaintiffs deny the remainder of Request No. 1.
REQUEST NO. 2:
Admit that You have provided a sample or samples of the E-Cat fuel to, or allowed a sample or
samples of the E-Cat fuel to be taken by, one or more of the scientists who prepared the Lugano
Report.
ANSWER:

Plaintiffs admit Request No. 2.

REQUEST NO. 3:
Admit that on at least one occasion during the purported Guaranteed Performance Test, the 1MW
Unit was shut down for mechanical repairs.
ANSWER:

Plaintiffs admit Request No. 3.

REQUEST NO. 4:
Admit that You have not filed within the time prescribed by law or regulations and paid all taxes
required by any jurisdiction, subdivision or agency on the $1.5 million payment made to You by
Industrial Heat under the License Agreement.
ANSWER:

Plaintiffs object to Request No. 4 on the grounds that the request is vague

as to what is meant by “time prescribed by law or regulations.” Taxes can be filed by April 15, by
extension, or by any number of various times “prescribed by law or regulation.” Plaintiffs are
2
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unable to determine to which date Industrial Heat, LLC’s request refers. Moreover, the request is
vague in that it is unclear whether Defendant refers to payment of taxes on the full $1.5 million or
only the portion on which payment of taxes was required. Subject to and without waiving its
objections, Plaintiffs deny Request No. 4.
REQUEST NO. 5:
Admit that You have not filed within the time prescribed by law or regulations and paid all taxes
required by any jurisdiction, subdivision or agency on the $10 million payment made to You by
Industrial Heat under the License Agreement.
ANSWER:

Plaintiffs object to Request No. 5 on the grounds that it is vague as to what

is meant by “time prescribed by law or regulations.” Taxes can be paid by April 15, by extension,
or by any number of times “prescribed by law or regulation.” Plaintiffs are unable to determine to
which date Industrial Heat, LLC’s request refers. Moreover, the request is vague in that it is unclear
whether Defendant refers to payment of taxes on the full $10 million or only the portion on which
payment of taxes was required. Subject to and without waiving its objections, Plaintiffs deny
Request No. 5.
REQUEST NO. 6:
Request No. 6 is omitted from Industrial Heat, LLC’s First Request for Admissions and, as
such, no response is provided thereto.
REQUEST NO. 7:
Admit that You have not transferred or disclosed all the E-Cat IP to either Industrial Heat or IPH.
ANSWER:

Plaintiffs deny Request No. 7.

REQUEST NO. 8:
Admit that You caused either J.M. Products, Inc. or J.M. Chemical Products, Inc. to be created.
ANSWER:

Plaintiffs object to Request No. 8 on the grounds that it is vague as to what

is meant by “caused.” Plaintiffs admit that, on behalf of the beneficial owners of J.M. Products,
3
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Inc. and/or J.M. Chemical Products, Inc., Plaintiffs provided direction to Henry Johnson to file the
necessary documents with the State of Florida.
REQUEST NO. 9:
Admit that Rossi represented to the Fire and Rescue Department with jurisdiction over the Doral
Location that Rossi was the owner or representative of J.M. Products.
ANSWER:

Plaintiffs deny Request No. 9.

REQUEST NO. 10:
Admit that since October 26, 2012, You have sold or proposed to sell E-Cat Products to Persons
in the territory covered by the License Agreement other than Industrial Heat or IPH.
ANSWER:

Plaintiffs deny Request No. 10.

REQUEST NO. 11:
Admit that You have disclosed information about the E-Cat fuel to Norman Cook without a
modification to the License Agreement allowing you to disclose information about the E-Cat fuel
to Norman Cook.
ANSWER:

Plaintiffs deny Request No. 11. Any and all disclosures made to Norman

Cook were made with the knowledge, consent and encouragement of Defendants.
REQUEST NO. 12:
Admit that since October 26, 2012, You have designed or developed E-Cat Products in the territory
covered by the License Agreement with Persons other than Industrial Heat or IPH.
ANSWER:

Plaintiffs object to Request No. 12 on the grounds that it is vague as to what

is meant by “with Persons.” Plaintiffs have had others assist with the design and development of
E-Cat Products, but such persons acted under non-disclosure agreements and not for the benefit of
anyone other than Defendants within the territory covered by the License Agreement.

4
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REQUEST NO. 13:
Admit that You never had a meeting with the Health Office of Ferrara, Italy during which You
were told that Validation testing could not be performed in accordance with the Validation
Protocol.
ANSWER:

Plaintiffs deny Request No. 13.

REQUEST NO. 14:
Admit that You manipulated a test of the E-Cat performed for Hydrofusion.
ANSWER:

Plaintiffs object to Request No. 14 on the grounds that it is vague as to what

is meant by “manipulated.” Definitions of “manipulate” range from “handle or control” to “control
or influence … cleverly, unfairly, or unscrupulously.” It is unclear which definition Plaintiffs
should apply.
REQUEST NO. 15:
Admit that at the time the Term Sheet was executed, your representation to Industrial Heat that
J.M. Products was a “real Customer” in the “Chemical Industry” that had a need for the steam
power the 1MW Unit could produce “to process [its] chemical products” was a false
representation. See 3rd Amended AACT, Ex. 16.
ANSWER:

Plaintiffs deny Request No. 15.

REQUEST NO. 16
Admit at the time you drafted the email contained in Ex. 16 to the 3rd Amended AACT, Your
representation to Industrial Heat that there was a “real Customer” in the “Chemical Industry” that
had a need for the steam power the 1MW Unit could produce “to process [its] chemical products”
was a false representation.
ANSWER:

Plaintiffs deny Request No. 16.

REQUEST NO. 17:
Admit that You have posted comments on Internet articles or blogs discussing the E-Cat using
names other than “Andrea Rossi”, “AR”, “Andrea”, “Rossi” or “Dr. Rossi.”
ANSWER:

Plaintiffs deny Request No. 17.
5
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REQUEST NO. 18:
Admit that Leonardo Corporation of New Hampshire at some point has been a party to the License
Agreement.
ANSWER:

Plaintiffs admit Request No. 18.

REQUEST NO. 19:
Admit that AmpEnergo, Inc. has never executed the Proposed Second Amendment.
ANSWER:

Plaintiffs admit Request No. 19.

REQUEST NO. 20:
Admit that Leonardo Corporation of New Hampshire assigned the License Agreement to You
without Industrial Heat or IPH’s prior written consent.
ANSWER:

Plaintiffs deny Request No. 20 in part. Leonardo Corporation has not

assigned the License Agreement, although Leonardo Corporation of Florida retains interest in the
License Agreement as the result of a merger of the two entities.
REQUEST NO. 21:
Admit that Andrea Rossi owned Leonardo Corporation of New Hampshire in 2013.
ANSWER:

Plaintiffs admit Request No. 21.

REQUEST NO. 22:
Admit that Andrea Rossi no longer owned Leonardo Corporation of New Hampshire in 2014.
ANSWER:

Plaintiffs deny Request No. 22.

REQUEST NO. 23:
Admit that Andrea Rossi has never owned Leonardo Corporation of Florida.
ANSWER:

Plaintiffs deny Request No. 23.
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REQUEST NO. 24:
Admit that the measurements conducted by Penon in connection with Validation did not comply
with each requirement in the Validation Protocol.
ANSWER:

Plaintiffs object to Request No. 24 on the grounds that it is misleading. The

Validation Protocol to which the request refers was modified by agreement of the parties and, as
such, Request No. 24 is denied.
REQUEST NO. 25:
Admit that since October 26, 2012, Leonardo Corporation of New Hampshire at some point has
not been an active entity in New Hampshire.
ANSWER:

Plaintiffs admit Request No. 25.

REQUEST NO. 26:
Admit that since October 26, 2012, You have filed at least one Patent Application relating to the
Licensed Patents in the territory covered by the License Agreement without informing Industrial
Heat or IPH in advance.
ANSWER:

Plaintiffs deny Request No. 26.

REQUEST NO. 27:
Admit that since October 26, 2012, You have abandoned at least one Patent Application relating
to the Licensed Patents without Industrial Heat or IPH’s prior written consent.
ANSWER:

Plaintiffs admit that they did not pursue the Patent Applications made

and/or submitted without Plaintiffs’ authorization, including those designating T. Barker Dameron
as “co-inventor.”
REQUEST NO. 28:
Admit that the operation of the 1MW Unit that you claim to be Guaranteed Performance began
over one (1) year after the 1MW Unit was delivered to Industrial Heat in North Carolina.
ANSWER:

Plaintiffs admit Request No. 28.
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REQUEST NO. 29:
Admit that prior to executing the Term Sheet, You represented to Industrial Heat or IPH that J.M.
Products was a subsidiary or affiliate of Johnson Matthey.
ANSWER:

Plaintiffs deny Request No. 29.

REQUEST NO. 30:
Admit that Your representation to Industrial Heat or IPH that J.M. Products was a subsidiary or
affiliate of Johnson Matthey was false.
ANSWER:

Plaintiffs object to Request No. 30 for lack of predicate. No such

“representation” was made by Plaintiffs.
REQUEST NO. 31:
Admit that You denied Joseph Murray access to the Doral Location in July 2015.
ANSWER:

Plaintiffs deny Request No. 31 as phrased. Plaintiffs admit that Andrea

Rossi informed Defendants that Joseph Murray was not welcome to visit the Doral Location at
that time.
REQUEST NO. 32:
Admit that during the purported Guaranteed Performance Test You prohibited Industrial Heat or
IPH from accessing the area of the Doral Location where J.M. Products purportedly operated.
ANSWER:

Plaintiffs deny Request No. 32.

REQUEST NO. 33:
Admit that during the purported Guaranteed Performance Test You control the portion of the Doral
Location occupied by J.M. Products.
ANSWER:

Plaintiffs object to Request No. 33 on the grounds that the request is vague

as to what is meant by “control”. Plaintiffs admit that Andrea Rossi “controlled” the portion of the
Doral Location occupied by J.M. Products with respect to access thereto. Plaintiffs deny that
Leonardo Corporation maintained any such control.
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REQUEST NO. 34:
Admit that during the purported Guaranteed Performance Test You could have allowed Industrial
Heat or IPH to have access to the portion of the Doral Location occupied by J.M. Products.
ANSWER:

Plaintiffs deny Request No. 34.

REQUEST NO. 35:
Admit that neither Industrial Heat nor IPH ever agreed to modify in writing the Guaranteed
Performance test start date.
ANSWER:

Plaintiffs deny Request No. 35.

REQUEST NO. 36:
Admit that You did not commence the Guaranteed Performance Test in 2013.
ANSWER:

Plaintiffs admit Request No. 36.

REQUEST NO. 37:
Admit that You did not commence the Guaranteed Performance Test in 2014.
ANSWER:

Plaintiffs admit Request No. 37.

REQUEST NO. 38:
Admit that certain steam traps installed by T. Barker Dameron at the Triangle Drive Facility to be
used with the 1MW Unit were not used with the 1MW Unit during the purported Guaranteed
Performance Test.
ANSWER:

Plaintiffs deny Request No. 38

REQUEST NO. 39:
Admit that there was no flow meter or flow rate sensor on the pipe designed to carry steam from
the 1MW Unit to the J.M. Products side of the Doral Location during the purported Guaranteed
Performance Test.
ANSWER:

Plaintiffs admit Request No. 39.
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REQUEST NO. 40:
Admit that there was no operational flow meter or flow rate sensor on the pipe designed to carry
steam from the 1MW Unit to the J.M. Products side of the Doral Location during the purported
Guaranteed Performance Test.
ANSWER:

Plaintiffs deny Request No. 40

REQUEST NO. 41:
Admit that there was no flow rate sensor on the return line from the J.M. Products side of the Doral
Location to the 1MW Unit during the purported Guaranteed Performance Test.
ANSWER:

Plaintiffs deny Request No. 41.

REQUEST NO. 42:
Admit that there was no flow meter or flow rate sensor on the piping between the 1MW Unit’s
feed water tank and E-Cat heater tank during the purported Guaranteed Performance Test.
ANSWER:

Plaintiffs admit Request No. 42.

REQUEST NO. 43:
Admit that the pressure on the 1MW Unit’s output steam line that was routed to J.M. Products had
a continuously zero (0) pressure gauge.
ANSWER:

Plaintiffs object to Request No. 43 on the grounds that the request is vague

as to what is meant by “continuously zero (0) pressure gauge.” To the extent Defendants refer to
the report of Fabio Penon, Plaintiffs state that the report speaks for itself and Plaintiffs are
otherwise without personal knowledge.
REQUEST NO. 44:
Admit that the pressure on the 1MW Unit’s output steam line that was routed to J.M. Products was
reported as continuously zero (0) pressure gauge.
ANSWER:

Plaintiffs object to Request No. 44 on the grounds that it is vague as to what

is meant by “reported”. To the extent Defendants refer to the report of Fabio Penon, Plaintiffs state
that the report speaks for itself.
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REQUEST NO. 45:
Admit that the 1MW Unit was not configured to provide the ability to continuously monitor or
automatically control the water level in the E-Cat heater tank during the purported
Guaranteed Performance Test.
ANSWER:

Plaintiffs deny Request No. 45.

REQUEST NO. 46:
Admit that no record was made of the observed, rather than estimated, amount of water introduced
into the E-Cat heater tank during the purported Guaranteed Performance Test.
ANSWER:

Plaintiffs object to Request No. 46 on the grounds that it is vague as to what

is meant by “introduced into the E-Cat heater tank”. Notwithstanding such objection, and without
waiving the same, Plaintiffs state that the flowmeter measured from the J.M. Products side.

Dated: February 27, 2017.

Respectfully submitted,
/s/Brian W. Chaiken
John W. Annesser, Esq. (FBN 98233)
jannesser@pbyalaw.com
Brian Chaiken, Esq. (FBN 118060)
bchaiken@pbyalaw.com
D. Porpoise Evans, Esq. (FBN 576883)
pevans@pbyalaw.com
PERLMAN, BAJANDAS, YEVOLI & ALBRIGHT, P.L.
283 Catalonia Avenue, Suite 200
Coral Gables, FL 33134
Telephone: 305.377.0086
Facsimile: 305.377.0781
Counsel for Plaintiffs, Andrea Rossi and
Leonardo Corporation
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing was served in the manner
specified below on February 27, 2017 on all counsel or parties of record on the attached Service
List.

/s/Brian W. Chaiken
Brian W. Chaiken
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SERVICE LIST
Christopher R.J. Pace, Esq. (FBN 721166
cpace@jonesday.com
Christopher M. Lomax, Esq. (FBN 56220)
clomax@jonesday.com
Christina T. Mastrucci, Esq. (FBN 113013)
cmastrucci@jonesday.com
Erika S. Handelson, Esq. (FBN 91133)
ehandelson@jonesday.com
JONES DAY
600 Brickell Avenue, Suite 3300
Miami, FL 33131
- and Bernard P. Bell, Esq. (PHV)
bellb@millerfriel.com
MILLER FRIEL, PLLC
1200 New Hampshire Avenue, N.W.
Suite 800
Washington, DC 20036
Attorneys for Defendants, Darden, Vaughn, Industrial Heat, LLC,
IPH Int’l B.V., and Cherokee Investment Partners, LLC

Service via: E-Mail
Francisco J. León de la Barra, Esq. (FBN 105327)
fleon@acg-law.com
Fernando S. Arán, Esq. (FBN 349712)
faran@acg-law.com
ARÁN CORREA & GUARCH, P.A.
255 University Drive
Coral Gables, Florida 33134
Attorneys for Third-Party Defendants, JMP, Johnson, and Bass
Service via: E-Mail
Rodolfo Nuñez, Esq. (FBN 016950)
rnunez@acg-law.com
RODOLFO NUÑEZ, P.A.
255 University Drive
Coral Gables, Florida 33143
Attorney for Third-Party Defendants, Fabiani and USQL
Service via: E-Mail
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-SECOND AMENDMENT TO
LICENSE AGREEMENT

THIS SECOND AMENDMENT TO LICENSE AGREEMENT (this "Amendment"'),
is made and entered into as of October _ _ _, 2013 by and among LEONARDO
CORPORATION, a New Hampshire Corporation ('"Leonax-do''), ANDREA ROSSI
("Rossi"), AMPENERGO, INC, an Ohio corporation ("AEG"), and INDUSTRIAL HEAT,
LLC, a Delaware limited liability company (tbe "Cumpany.. ). Each of Leonardo, Rossi,
AEG and the Company are referred to hereir1 as a "Party" and collectively ac;; the "Parties."
\VHEREAS, the Parties entered into tbat certain License Agreement effective as of
October 26" 2012, as amended by that certain Fir.'lt Amendment to License Agreement
entered into as of April 29, 2013 (as amended, the "Agreement"), and desire to amend the
Agreement in certain respects. Capitalized terms used herein without defin.ition have the
respective meanings set forth in the Agreement.
NOW THEREFORE, in consideration of the mutual covenant<; and agreements set forth
herein, and for other good and valuahie consideration , the receipt and sufficiency of which
are hereby acknowledged, the Parties hereby agree as follo•vs:

L A.mendment.

Section 5 of the Agreement is hereby amended to delete it in its

en1irety and replace it with the fo~lo\-ving :
5. Guacanteed Performance.
Payment of the amount set forth in S<x-tion 3(c) above is contingent upon a six
cylinder Hot Cat unit reasonably acceptable to the Company (the c'-Six. Cylinder
Unit") operating at the same level (or better) at which Validation was achieved for a
period of 350 days (even if not consecutive) within a 400 day period commencing on
the date agreed to in writing between the Parties ("Guaranteed Perfi:mnance") Each
of Leonardo and Rossi w11! use their commercially ma'K)nable best e.ffurts to cause
Guaranteed Performance to be achieved, inclttding making repairs, adjustments and
alterations to the Six Cylinder Unit as needed to achieve Guaranteed Pe.rformance.
The ERV (or another party acceptable to the Company and Leon..1.rdo) will be
engaged ro confinn in writing the Guaranteed Perfonnance. Guaranteed Performance
1..vil1 not be deemed achieve-d unless such written confimmtion is received or waived
by the Company . In the event Guaranteed Petformance is not achieved within the
time period set forth in this Section (as such time period m.ay be extended by the
Company in its sole discretion), but the ERV confums that during such tim.e period
the Six Cylinder Unit consistently produced e11ergy that: is more than 2.6 times greater
than the energy consumed by the Six Cylinder Un:it and that the temperature of the
steam produced by the Six Cylinder Unit was consistently 100 degrees Celsius or
greater, then the amount payable by the Company pursuant to Section 3(c:) above
shall be reduced proportionally (based on a percentage rounded to Mo decimal
places) to account forth~ reduction .iu the Energy Multiple (which shall be rounded
to the nearest tenth), with the Energy Multiple of 6 (or greater) resulting in payment
of 100% of the amou..nt payable pursuant to Section 3(c) and the production of energy
that is 2.6 (or less) times greater t~an the energy consmned by the SL"':. Cylinder Unit
resulting in zero being payable pursuant to Section 3( c}, with the total purchase price
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set furth in Section 3.1 to be reduced accor<lingly. If neither the foregoing standard
oor Guaranteed Performance s achieved. the Company shall not be required to pay
an) amount pursuant to Section 3(c} above t.md the total purchase price set forth in.
Sectlon 3.l shall be reduced accordingly.

2. No Other Chanees. Except as expressly provided here~ fue Agreement remains in
full force and effect and is ratified and confirmed by the parties to this Amendment.
3. Counterparts. This Amendment may be executed in counterparts, no one of which
need contain the original signatures of all Parties, provided that one or more
counterparts collectively shall contain the signatures of all Parties to this Amendment.
Execution hereof by facsimile shall have the sam.e force and effect a<; execution by
original signature.
IN WITh'ESS W1IEREOF', the Parties hereto intending to be legally bound hereby,
have duly executed this Second Amendment to License Agreement on the date first above

written.
[Signature page f<;llows)
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[Signature page to Second Amendment to License Agreement]

INDUSTRIAL HEAT, LLC

Bye/('~~
J::!Uas F. Darden
Title: Manager

Address for Notices:

Ill East Hargett Street, Suite 300
Raleigh, NC 27601
Email:

LEONARDO CORPORATION

By
Name:
Title:
Address fer Notices:
Andrea Rossi
1331 Lincoln Rd., Apt 60 l
Miami Beach, FL 33139
Email: f.OlJ:n;Y§HiherQ _it

ROSSI

Andrea ROOS1
Address for Notices:

1331 LincolnRd.,Apt. 601
Miami Beach, FL 33139
Email: eou3~;J(anibero.it

AEG:
AmpEnergo, Inc.
By:
Name:
Title:
Address for Notices:

4110 Sunset Boulevard
Steubenville, Ohio 43952
EmaiL q.gcassarmo6 7;q ,gmrul.com
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CONTRJBUTlON AGREEMF,N.I

This CONTRIBUTION AGREEMt:NT (the "Agreement") is made tl1is £day of
January 2013 (the "Effective Date") by and between Industrial Heat, LLC, a Delaware limited
liabiHty coq1pany (the "Company''), and AmpEnergo; Inc., an Ohio corporation ("AEG").

W I if N E S S E T H:·
WHEREAS, Compahy is a Delaware limited Ha~ility company formed on October 24,
2012; and,
WHEREAS, pursuant to an agreement (the "1\EG/LC Agre~ment") dated April 7, 2011
and entered into between ABG, Leonardo Corporation ("LC' 1), and Andrea Rossi ("Rossi"),
AEG holds tbe exclusive i'ight from LC to "cammerci1dly market and' sell the ECAT
Technologies and License ofrnanufacturing in the Americas( and,

WHEREAS, the Company entered info. a license agreement wjth LC, Rossi, and AEO
eftective as of October 26, 2012 (the l<Licens~ ,Agreeu:u::ot>~), purstmnt to w1tich the Company
will control the E-Cat IP and E-Ct1t Products (each as defined in the License Agreement and
collectively referred !o herein as the "E-Cat Teclmology'' and specifically including, without
limitation, the "Hot Cat") in the Americas, China, Russia, Saudi Arabia, and the United Arab
Emirates (the "Territory"); and,
WHEREAS, ABG wishes to contribute and the Company wishes to accept certain
property rights and interests .in consideration for the issuance by Company of agreed upon
i'ilembership Interests to AEG in such proportions and at such times as· set lbrth in this
Agreement; and,

WHEREAS, the Company and AEG are entering into this Agreement to more fully
document the terms generally set forth in that certain Memorandum of Terms between ,the
Company a1;d AEO dated Oct~her 2o, 2012, which shall he super::;cded by this Agreement~
NO~V, 'Jl:-IER_EFO!U~. for go~l<.l and ~alu(;lbic considcr~ltlon, lhc
whirh hereby arc ;wknowtcdgGd, it is,ngrecd ns follows:

l.
(n:)

C~mtribtlli~ltl

rct~t:ipt ~lfld

:mfl'iciency of

or /\EO Propc1ty.

h1 exchange H1r thcj

cont!ngt~lii 'l't~lui'c;

right to

1't~cciv<:~

v<)li!tg lvJen1hcr;;;hip Interest's

contiich:ra.tion upon the occltn:enc~ of cerlaiu
evenls, as wore spe.dftuully dtl!H;ribt;;u heTeinbclow, AEG hereby contributes,
<:onveys, <.wsigus and lransters to Company a.s a cnpitt1l c~mtribution, and
Company ht~reby accepts fronr AEG; AI\G's exclusivJ rights to conime'rcially
market ami ·sell ,the E,Cat technologies and license of nltltlttfacttJring in Nmth,
South, Central J\meric11 and the Otrlbbcan, all ns more spccUically set lbrth-in the
AEO/LC Agmcmcut, as \Vcll as ru1v other right:; AEU has undt;r the AEG/Lt
Agr~<emcnt ,(tl1q 'lContributccl p,:~iperty").
,
,
in the Company nncl e0rtain
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(b)

The fair market value of the Contributed Property on the Effective Date is
uncertain and is ascettainable only upon the occurrence of the events described iu
Se<.:tions 2(a) and 2(b) below, and such fair market value shall be determined
pursuant to those provisions of this Agreement. At such times, if any, as AEG is
issued Membership Interests in the Company pursuant to the provisions of
Sections 2(a) and 2(b) below, the fair market value of the Contributed Property as
established under this Agreement shall be utilized in recording such property on
the Company's books and records maintained for purposes of comp,lying with
Section 704(b) of the Internal Revenue Code of 1986, as amended (the "Code")
and the regulations promulgated thereunder, in the manner described respectively
in Sections 2(a) and 2(b) below.

2.
Issuance of Equity ap.d __C_g~b j;Q_ll~Q§!llJion.
In consideration of AEG's
contributing the Contributed Property to the Company, AEG shall be entitled to receive from the
Company the following:
(a)

Within thirty (30) days following the date LC receives $!0 million as provided in
Section 3.2(b) of the License Agreement, the Company will issue to AEG, in
partial consideration of AEG's contribution of the Contributed Property, voting
Membership Interests (the "Equity") equivalent to $4.5 million in value (the "First
Tranche") based on an agreed valuation of the Company at that time of $12.05
Million; provided however, that the Company may elect to deliver to AEG such
consideration in the form of cash or a combination of cash and equity. By way of
example, if the First Tranche due to AEG is received as Equity in the Company,
AEG would own 27.19% of the Company ($4.5 million + ($12.05 million + $4.5
million)). It is the intent of AEG and the Company to work together to
successfully raise the $4.5 million ret1ected in this paragraph. If, despite the
reasonable best effo1ts of each pmty, the entire $4.5 million is not raised in cash,
the amount not raised in cash will be issued as Equity in the Company as set forth
in this paragraph.

Por purposes of AEG's Capital Account in the Comp<my, 11' AEG is entitled to
receive the First Tranche of Equity and/or cash as provided above, AEG shall be
credited with making a Capital Contribution in an amount equal to ~~-I.S million
less any anwunt oi' cash received purswu11 lo this Section 2(u) and shall he
credited with a Capital Aecount in such amount. By way of example, based on
the example above in this Section 2(a), if' AEG receives all l·:quity, it would be
entitled to Capital Account credit of$4.5 million.
(b)

Within five (5) business days following the elate LC receives $89 million or $44.5
million, as the ca:-;e may be, a:-; provided in Section J.2(c) of the License
Agreement (the "3.2(c) LC Payment"), the Company will issue to AEG, in partial
consideration of AEG's contribution of the Property, Equity based upon a deemed
contribution to the Company of $45 million (the ''Second Tranche''), less the
Minimum Cash (as defined below) due, if any, with such Equity to be priced

2
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based upon a 20% discount to the pre-money fair market value of the Company at
that time as determined by the terms utilized with other participating investors at
that time (the "pre-money FMV"). If as of the time the 3.2(c) LC Payment is
made, AEG has not previously received total cash payments or distributions of
not less than $5 million (the "Minimum Cash") from the Company, then the
Company shall pay or distribute to AEG the portion of the Second Tranche
necessary to provide an amount of cash equal to the difference between the
amount of cash payments or distributions previously received by AEG puisuant to
this Agreement and $5M and shall issue the balance of the Second Tranche in
Equity. By way of example, if the Company elects to provide only Equity to
AEG and the then pre-money FMV of the Company is $1 billion, AEG would
re<.:eive a 5.33% ownership interest in the Company upon a deemed contribution
to the Company of $45 million. If the Company pays or distributes $4.5 million
of the Second Tranche in cash and the remainder in Equity and the then premoney FMV of the Company is $1 billion, AEG would receive a 4.82%
ownership interest in the Company upon issuance of Equity based upon a deemed
contribution to the Company of$40.5 million.

For purposes of AEG's Capital Account in the Company, if AEG is entitled to
receive the Second Tranche, AEG shall be credited with an increase in the amount
of its Capital Contribution in an amount equal to the value of the Equity received,
if any, based upon the pre-money FMV of the Company without regard to the
discmmt pricing received by AEG. By way of example, based on the first
example above in this Section 2(b), if AEG receives all Equity, it would be
entitled to Capital Account credit of$55.7 million.
(c)

The issuance of any Equity pursuant to this Agreement will be accomplished by a
customary Membership Purchase Agreement among AEG and the then existing
Members of the Company providing for (i) customary preemptive rights with
respect to the issuance of any new securities of the Company, (ii) customary cosale rights and obligations with respect to any sale of the securities of the
Company by its Members, (iii) so long as AEG is an owner of at least 15% of the
outstanding equity of the Company, the right of AEG to designate an individual to
serve on the Company's governing body, with the voting power of such
individual in relation to the total voting power of the governing body not to
exceed AEU's pe1·<.:entage ownership of the outstanding equity of the Company;
and (iv) certain consent rights relative to the sale or sublicense of the E-Cat
Technology by the. Company to an affiliate of a member of the Company for less
than fair value.

In connection with the issuance of any securities in the Company as contemplated above,
AEG agrees to provide any representations and execute any documents required by the Company
to comply with applicable securities laws. Further, as a condition to the closing of any such
transaction, AEG shall enter into the operating agreement of the Company in effect at such lime
ami shall be subject to such terms and conditions contained therein as are applicable to other
members of the Company at such lime.

H252D9H
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3.
Right to Receive .Proce~g§.. The Company has paid to AEG $550,000 in exchange
for the contingent ft1tureright to receive proceeds as described hereln (the ''Right to Receive
Proceeds"), and: ARG acknowledges receipt of such payment. The Company may exercise the
Right to Receive Proceeds at any time following tenninatlon, for any reason, of the License
Agreement by providing wdtten n.otice o.fsuch exercise to AEG; provided that the Right to
Receive Proceeds will expire and.terminate, in any event, upon compliance by LC and Rossi
with all delivery and other.obligations under the License Agreement and payment by the
Company of all amounts that become due and payaple under tl,1e License Agreement. Upon
exercise of the Right to Receive Proceeds, the Company will acquire a 27. J 9% interest in all
payments to which AEG is or .becomes entitled under the AEG/LC Agreement in accordance
with theAssigmnent of.B:?Yment Rights in the form attaphed hereto as Exhibit A fn no event
wil~ the Company be entitled Lo.receive any revenue payable by the Company to AEG as a result
of the License 1\.greeltJent, It being understood that any and all such r:evenue is intended to
benefit the current O\Vilers ofAEG. AEG represents and warrants that the AEG/LC Agreement
is in full force and r;;ffect as of the date hereof: has not been amended, assigne.d, trans felTed,
pledged, or a security inte.rest granted thererin, and AEG's rights thereunder have not otherwise
been altered or terminated. Further, from tl~e date of this Agreement through clo:>ing of the
exercise by the Company of its Rights to Receive Proceed::;, AEG wlHnot amend, assign,
transfel', pledge, grant a security interest in or otherwise alter or terminate its rights under the
AEG/LC Agreement \vithout the prior written consent of the Company.
4.
ln.tent of .Parties. The Company anticipates receiving the exclusive right and
lkens.e t{J develop, mmuHacture, make,. have made, use, have used, offer to sell, have o1Iered for
sale, s.ell, have sold, import, and have imported all products deriving from the E-Cat IP in the
Territory, as contem.plaled by the License Agreement. Upon receipt of such exclusive right and
license, the Comp(UlY plans to sublicense and ·commercialize the E-Cat Technology m1d,
provided that AEG has received or will receive Eqllity in the Company, the parties intend lo
work together in doing so. In conneCtion therewith, AEG intends to work closely with the
Company towards the successful commerci<llization of the E-Cat Teclmology, including AEG
providing a:;si::;tance. in future negotiations regarding research and· licensing agreements with
commerdal and government entities with which AEG has had a prior and ongoing relationship
and: assisting with additional investments into the Company fi·orn outside investors k1wwn to

AEG.
S.
c. :~mll\I.Qnth!li.b;. AE<.i will;: at nll times both dnringand following the tr:nn nl thi.·;
Agreement, (a) maintaill, pn.;setYG, and rno!ed llw <:onlidcnlinl, propdc(Hry and lntdrc ,ec_:rct
nalltm- ol' the: "Cnnfith:'n(hil lnfbnJH1tiu,l," m1 r!Mim:d bc·low, •.:vltcLhei· :;w:ll Cnn!hk1itial
l nfm tnnl ill II rdHtt'l! f.o btJsim~l:iS, ledm!cal, Jinandnl Of otkr amlirs of the Compaoy, or nny
af1Jltutt; of the Cc)rnpH!I)', aud whether such Confidential Information was received by or
disclqsed to AEG in oral, written or electronic form, and (b) rcJi·ain f1·om using t<.1r the benelil n('
itself or any t11irJ party, or disclosing to any third .p['tl'ty, any of tl)e Conlidentinl lntormntion
\vlli10ut the 'wri.ttctl cBnscnt of the Company. The term "ConJldcntial .Information" as used
hcrchnhall m(:<in·<trtJ: induck ull inforrnation not generally available to the public regarding this
Agreement or tim License Agreement or,rclaeiug. to the bu~inc:;s, let.:hnical; financial. ur L1lher
aq~~irs of th~~ Compftny <)!'its affiliates, ine,luding, wi.thoul limiialibn, the fact that this Agreenient
ol' the l ,ieet.tse Agree.n1enl exists or the terms thereof (provided that AEG and. its shareholder:>
4
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may disclose the payment terms of this Agreement to their personal tax advisors), all information
relating to intellectual property and products licensed ptU'suant to the License Agreement, all
information relating to pricing, financing, busine.ss structure, transactions and parties to
transactions, investors, and the internal affairs and relationships of the Company or its affiliates
with third parties, and all information disclosed to or received by AEG which is specifically and
reasonably identified to it by the Company or any affiliate, either orally, in writing or
electronically, as constituting Confidential Information hereunder.
Notwithstanding the
foregoing, AEG will be entitled to disclose Confidential1nformation to the extent necessary to
satisfy the demands of valid legal process and to the extent such information becomes publicly
available through means not involving u breach of ils obligations hereunder; provided, however,
that if AEG shall become subject to any legal process requesting disclosure of any Confidential
Information, AEG will promptly notify the Company in writing so that the Company, at its
election, may seek to prevent such disclosure or to obtain a protective order maintaining the
confidentiality of such information. The violation of the confidentiality provisions set forth
above would cause irreparable harm that may not be adequately calculated or fully remedied by
monetary relkf. Accordingly, in the event of any such violation by AEG or any of its
shareholders or principals, the Company will be entitled to seek and obtain injunctive relief in
addition to and not in lieu of money damages.
6.
Taxes. To the exlen! AEG receives Equity pursuant to Sections 2(a) and 2(b) of
this Agreement, the parties agree to treat such transaction for income tax reporting and all other
income tax purposes as a qualifying exchange of property for partnership interests for income tax
purposes under Section 72l(a) of the Code. To the extent AEG receives cash pursuant to
Sections 2(a) and 2(b) of this Agreement, the parties agree to treat such transaction for income
tax reporting and all other income tax purposes as a sale under the rules of Section 707(a)(2)(B)
of the Code and Treasury Regulation Section 1.707-3. The parties agree to take tax return
positions consistent with the prior two sentences and claim such treatment in any audit or other
tax proceeding.
7.
No Assignment. Neither party will be entitled to assign this Agreement to any
per;;on without the prior written consent of the other party, which consent may be given or
withheld or conditioned in such party's sole discretion.
8.
Entire Agreement; Binding Ef&ct. This Agreement contains the entire agreement
between the parties relating to the subj<:d matter hereof and any prior agreelllents pcrtflinlng
thereto, whether oral or written, ure hereby merged and integrated into this Agreement. No
subsequent amendment, modification or other change of this Agreement will be valid, binding or
enforceable unless the same sh<1ll be made in writing and signed by the person against whom
enforcement is sought. This Agreement settles and resolves in full all matters between the
parties and/or any of their respective affiliates, members, managers, owners, representatives, or
agents (collectively, "Affiliated Parties") with respect to the payments due AEG in connection
with the License Agreement, it being understood that the Affiliated Parties shall be third party
beneficiaries of this paragraph. This Agreement ::;hall be binding upon and shall inure to the
benefit of the successors and assigns of the Company and AEG as their interests appear.

9.

1·12S2094.4
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sent under this Agreement shall be in writing, hand delivered or sent by overnight courier for
next business day delivery, addressed to the relevant Party at its address specified below or at
such other address as such Party may request in writing. All such communications and notices
shall be effective the next business day following delivery to the courier.

If to the Company:
Industrial Heat, I .LC
Attention:
111 East Hargett Street, Suite 300
Raleigh, North Carolina 2 7601

Tom Darde.r'-

with a copy to:
Schell Bray, PLLC
Attention: Thomas C. Watkins, Esq.
230 North Elm Street, Suite 1500
Greensboro, NC 27401
IftoAEG:

AmpEnergo, Inc.

Attention:
/(n..<( /t)l/Zv-<O
4110 Sunset Boulevard
Steubenville, Ohio 43952

()

~ d<.

And
NAI Norwood Group
Attention: Karl Norwood
116 South River Road
Bedford, NH 0311 o

with a copy to:
Nixon Peabody LLP
Attention: James C. Hood
900 Elm Street
Manchester, NH 03101
Counterparts. This Agreement may be executed in counterparts, no one of which
I 0.
need contain the original signatures of all parties hereto, provided that one or more counterparts
collectively shall contain the :,;ignalures of both pmties to this Agreement. Execution hereof by
facsimile or elcclTonic mail shall have the same force and effect as execution by original
signature.

142510~4.4
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11.
Governing Law. This Agreement shall be governed in all respects by the laws of
the State ofNorth Carolina.
[Signature page follows]

7

CONFIDENTIAL

IH-00089742

Case 1:16-cv-21199-CMA Document 207-16 Entered on FLSD Docket 03/23/2017 Page 9 of 9

lN WlTNESS WHEREOF, the undersigned have executed this Agreement, as of the day and
year first above written.
INDUSTRIAL HEAT, LLC

By:'/Gd4Jd~

Nrune:1fCtwr .f 8AA,SW
IUM

1

Title:

~ ru~wwv:

:~PEN uP~/
Name:

'Itt-</ ;t/rJt<.LO&i)~
~&~

Title:

The undersigned, being shareholders of AEG, hereby join into this Agreement for purposes of
being personally bound by the provisions set forth herein and acknowledging and agreeing that
any breach by them of the confidentiality provisions set forth herein shall also be deemed n
breach by AEG.

;t;L~-

,.

Karl Norwood

CraigCas

· o

~~--

. . £~~~~
Ron Engleman

~

./~------··

Robert Gentile
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1

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 1:16-cv-21199-CMA

2
3
4

ANDREA ROSSI, et al.,
5
Plaintiffs,
6
v.
7
THOMAS DARDEN, et al.,
8
9

Defendants.
- - - - - - - - - - - - - - - - - - - -x
INDUSTRIAL HEAT, LLC, et al.,

10
Counter-Plaintiffs,
11
v.
12
ANDREA ROSSI, et al.,
13
Counter-Defendants.
14
and
15
J.M. PRODUCTS, et al.,
16
17
18
19

Third-Party Defendants.
- - - - - - - - - - - - - - - - - - -x
600 Brickell Avenue, Suite 3300
Miami, Florida
Friday, February 24, 2016
10:17 a.m.- 7:56 p.m.

20
CONFIDENTIAL TRANSCRIPT
PORTIONS OF TRANSCRIPT HIGHLY CONFIDENTIAL
ATTORNEYS' EYES ONLY

21
22
23
24
25

VIDEO DEPOSITION OF LEONARDO CORPORATION
THROUGH ANDREA ROSSI
Taken before Edward Varkonyi, Registered
Merit Reporter and Notary Public for the State of
Florida at Large, pursuant to Notice of Taking
Deposition filed in the above cause.

Veritext Legal Solutions
800-726-7007
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1
2
3
4
5
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9
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14
15
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APPEARANCES
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JOHN W ANNESSER, ESQ ,
Perlman Bajandas Yevoli & Albright, P L
283 Catalonia Avenue, Suite 200
Coral Gables, Florida 33134
on behalf of the Plaintiff
CHRISTOPHER R J PACE, ESQ ,
Jones Day
600 Brickell Avenue, Suite 3300
Miami, Florida 33131
on behalf of the Defendant
RODOLFO NUNEZ, ESQ ,
Rodolfo Nunez, P A
255 University Drive
Coral Gables, Florida 33134
on behalf of Defendants J M Products,
Johnson and Bass
FRANCISCO J LEON DE LA BARRA, ESQ ,
Aran Correa & Guarch, P A
255 University Drive
Coral Gables, Florida 33134
on behalf of Defendant United States
Quantum Leap and Fabiani

ALSO PRESENT: Jason Stapleton, Videographer
19
20
21
22
23
24
25

EXHIBITS
Deposition
For Ident.
Exhibit 1 Notice of Deposition
8
Exhibit 2 Rossi 00009285 to 9297
14
Exhibit 3 Rossi 00001387 to 1406
37
Exhibit 4 Color Photo
73
Exhibit 5 Color Photo
73
Exhibit 6 9 page document in Italian
125
Exhibit 7 IH-00016937, 5 pages
134
Exhibit 8 IH-00007019 to 7023
164
Exhibit 9 IH-00019103 to 19108
175
Exhibit 10 Color Photo
181
Exhibit 11 Color Photo
181
Exhibit 12 Color Photo
188
Exhibit 13 Order of Discovery
192
Exhibit 14 Second Amendment to License Agreement 193
Exhibit 15 IH-OOO91696 to 91697
194
Exhibit 16 Test Process (Page 7) 23 Apr 2013
202
Exhibit 17 Rossi 00003876
215
Exhibit 18 Rossi 00011387 to 11390
223
Exhibit 19 "Exhibit 25"
228
Exhibit 20 IH-00019055 to 19056
240
Exhibit 21 Color Photo
261

Page 5

Page 3

1
INDEX
2
Witness
Direct Cross
3 ANDREA ROSSI
6
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1 Thereupon-2
THE VIDEOGRAPHER: We're on the record.
3
This is media unit number one. We're here
4
today, February 24, 2017, at approximately 10:17
5
for the video depo of Andrea Rossi in the case
6
styled Andrea Rossi and Leonardo Corporation
7
versus Thomas Darden, et al, case number
8
1:16-cv-21199-CMA.
9
The videographer is Jason Stapleton. The
10
court reporter is Edward Varkonyi. At this time
11
would counsel please state their appearances for
12
the record.
13
MR. PACE: Can I make one correction
14
before I do that? Did you say the deposition of
15
Andrea Rossi?
16
THE VIDEOGRAPHER: I did. I'm sorry.
17
MR. PACE: It should be the deposition of
18
Leonardo Corporation. The representative is Dr.
19
Andrea Rossi.
20
And for the defendants my name is Chris
21
Pace of Jones Day and I actually have one of the
22
defendants present here with me today, John T.
23
Vaughn.
24
MR. ANNESSER: John Annesser on behalf of
25
the plaintiffs.
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A. It happens also to me to forget to turn
off the telephone.
Q. I believe I have some documents here. I
am not sure whether I used -- I think I might have
shown you this one the last time, but I might not.
(The document referred to was thereupon
marked Deposition Exhibit 2 for Identification, a
copy of which is attached hereto.)
THE WITNESS: Thank you.
BY MR. PACE:
Q. Let me hand you what I marked as Exhibit
Number 2. In fact, we did -- we did look at this
exhibit last week. It was I think towards the end of
the time during the deposition.
A few questions I wanted to ask because I
want to understand this. I had a chance to kind of
look at it a little bit better. First of all what I
marked here as Exhibit 2, these are -- these are your
handwritten notes, correct?
A. Yes, it is correct.
Q. These are notes that would be taken, if I
look on the left-hand column, for example, in the
first page, that's the date, correct?
There is a date in February on this first
page starting from the 23rd going to the 28th; is
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correct?
MR. ANNESSER: Object to form.
THE WITNESS: Can you repeat?
BY MR. PACE:
Q. Yes. At the Doral warehouse there was a
pipe that carried the output from the E-Cat plant
over to the J.M. Products side of the Doral
warehouse, correct?
A. Correct.
Q. All right. What we have here on Exhibit
2, column -- the second column here is a reading of a
thermocouple that was on that output pipe; is that
correct?
A. It is correct.
Q. Now, is this -- where would you get this
information?
Can you read it directly from the
thermocouple or do you have to read it from a
separate computer?
A. No, I read it by means of a manual
thermometer that was property -- was left there by
Engineer Penon, the ERV, what we define the expert
responsible of validation in the agreement, and he
gave me the task to read -- every day we agreed upon
to make the reading along my shift of work on the
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plant.
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that correct?
A. It is correct.
Q. The second entry is a recording of the
temperature taken at 5 p m. from the steam -- from
the output -- I'm sorry, let me take a step back.
Just define some terms.
I think we used these same terms last
week. I just want to make sure that there is no
confusion.
At the Doral location I will refer to the
E-Cat plant as probably just the E-Cat plant because
I know there is individual units within there called
the E-Cat units or reactors, correct?
A. Correct.
Q. Okay. And what I will probably refer to
as the J.M. Products side is the side where the
output from the plant, from the E-Cat plant was being
sent.
Is that okay?
A. Okay.
Q. All right. So there is -- there is
between the E-Cat plant and the J.M. Products side,
there is a -- or there was a pipe, correct, that
would take the output from the E-Cat plant and send
it over to the J.M. Products side of the warehouse,

My shift of work was from say about
between 5 and 6 p m. and between 10 and 11 a.m. of
the next day. And so I have taken these lectures.
Q. So this is -- so you're not reading the
temperature of a thermocouple, you are actually
putting a manual thermometer, so to speak, on the
pipe?
MR. ANNESSER: Object to form,
mischaracterization.
THE WITNESS: Can you repeat?
BY MR. PACE:
Q. I can, because I might have
misunderstood.
When you get this temperature data, let's
take the first column here or the first line here
which is we got 23 for February 23. We have -A. Yes.
Q. We have 5 p m. Yes, 5 p.m. which is the
time that you are doing this reading. Then we have
103.
Is the 103, are you getting that -- is
that information that is being taken out of the
thermocouple that is on the pipe or is it information
that is being obtained separately by using some
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reading the 26 and 24. I'm sorry, what you have
there is 24. I thought that was a 6. I apologize.
Let me do that question again then. That was my
mistake.
When we look at the row for February
26th.
A. Okay.
Q. The first number is 103.7; is that
correct?
A. It is correct.
Q. 103.7 represents the temperature
measurement you took for the output pipe on or about
5 p m. on February 26th?
A. Correct.
Q. All right. The next number is 103.6; is
that correct?
A. It is correct.
Q. And that represents the temperature
reading you took on or about 4 a.m. on February 26th
or February 27th?
A. Correct. Correct.
MR. ANNESSER: Object to form.
BY MR. PACE:
Q. So we do have some -- if you can turn to
page -- let's see. Actually, looks like the time
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entry for June. The bottom corner says Rossi 9289?
A. Yes.
Q. Now, there is a fourth column here and
from the copy this is the way it was kind of produced
to us. It's very hard to read but I think that copy
says -- I think the fourth column the heading is
H2O.
A. The last column you say?
Q. Yes, the last column.
A. Yes, it is water. Yes.
Q. Okay. Sometimes there is percentages in
this column and sometimes there is just an F.
Is this a measure of the amount of water
that was in the water tank that was part of the E-Cat
plant?
MR. ANNESSER: Object to form.
THE WITNESS: I don't remember exactly.
BY MR. PACE:
Q. Do you know if F was short for full?
A. Yes, F means normal.
Q. Okay. We have percentages in here too,
correct, some of them are 30 percent or 10 percent?
MR. ANNESSER: Object to the form.
BY MR. PACE:
Q. I'm sorry, negative 30 percent, negative
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10 percent in that last column. Do you know what
that means or represents?
MR. ANNESSER: Object to form.
THE WITNESS: I -- you know, that could
be -- that could be a level. I don't remember
exactly what I meant with this because they were
my personal annotations.
These annotation did not go to the ERV.
I don't remember exactly if I meant a level or a
flow.
BY MR. PACE:
Q. Okay. These are -- so let's look at -let's take a couple of days here.
A. Uh-huh.
Q. June. You see the entries there for June
8th and June 9th?
A. Okay.
Q. All right.
A. Uh-huh.
Q. Actually, let me ask you to look at June
7th, 8th and 9th.
A. Uh-huh.
Q. First thing is each of these rows of
information reflects data that you were collecting on
the day and time that is reflected in this document?
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In other words, when I look at this row for June 8th,
the first number of 103.4 is the number you collected
around 5 p m. on June 8th using the device provided
by Dr. Penon, correct?
A. Yes, it is correct.
Q. So these are all contemporaneous
measurements that you were recording, correct?
A. What do you mean contemporary?
Q. I'm sorry, these are all measurements
that you were recording on that day that is reflected
here in the spreadsheet?
A. Yes.
Q. Then you were actually putting it into
this manual spreadsheet that same day?
MR. ANNESSER: Object to form.
THE WITNESS: Yes.
BY MR. PACE:
Q. Okay. So if we go to our third -- if we
go to the last column here for the 7th, 8th and 9th
of June.
A. 7th, 8th and 9th, okay.
Q. I have -- I see an F.
A. F and minus 30 percent.
Q. F, F and a minus 30.
Does that help in terms of understanding

Page 29
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taking every day of the temperature for the output
pipe from the E-Cat plant, correct?
MR. ANNESSER: Object to form.
THE WITNESS: Correct.
BY MR. PACE:
Q. As well as our -- as well as the last
column that your recollection reflects somehow a
water level connected to the E-Cat plant?
MR. ANNESSER: Object to form.
THE WITNESS: Correct.
BY MR. PACE:
Q. And just if you can kind of take a look
over the entirety of the page, I am just going to
tell you there is a lot of -- most of these
temperatures are all between 103.7 and 103.6.
A. Uh-huh.
Q. Is the device you were using, did it read
only one digit or did it read more than one digit and
you rounded to the closest -- I'm sorry, that was a
terrible question. Let me ask it again.
Did the device that you were using to
read the temperature, did it show only four digits,
such as 103.7, or would it reflect more than four
digits but you would round it off so if it said
103.68 you would write it as 103.7?
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MR. ANNESSER: Object to form.
THE WITNESS: The instrument that I used
showed exactly the four digit, the 100s and the
one decimal.
If you are asking if it also indicated
the hundredth,, the answer is no.
BY MR. PACE:
Q. That's exactly what I was asking. Again,
to take a day out of here, October 12.
A. Yeah.
Q. The first manual reading you took shows a
temperature is at 103.7, correct?
A. Correct.
Q. This is for the output pipe going over to
Leonardo -- going over to the J.M. Products side of
the warehouse, correct?
A. Yes, it is correct.
Q. The next reading you took for that day
was 103.6, correct?
A. Correct.
Q. All right. And the last is 103.7,
correct?
A. Correct.
Q. All right. Dr. Rossi, can I ask you to
turn to the top of -- it's page 9295. I believe it
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reflects the entries -- the manual entries for
December.
A. Yes.
Q. If you look at the December 2nd, the last
column has a 30 percent and then I have to be honest
with you, I have a hard time figuring out what is
written after that. It looks like the word "Rich" is
in there.
MR. ANNESSER: Was there a question?
BY MR. PACE:
Q. Can you tell me -- I'm sorry. Can you
read that?
A. I'm trying to recall. "CU Rich J.M."
MR. ANNESSER: His question is can you
read that.
THE WITNESS: I can read, but I -- yes, I
can read it.
BY MR. PACE:
Q. Let's start with that because I actually
even have a hard time reading it. What does it say
after 30 percent there?
A. Should be -- should be the letter, but
what I do not remember because -- if I wrote this,
this was for me.
These notations were for me, not for
Page 37
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Penon. You know, at the moment I put down something
to remember something.
Q. Okay:
A. And I don't remember what that was.
Q. I just want to write down some of these
days we were just looking at. I am going to mark the
next exhibit as Exhibit 3.
(The document referred to was thereupon
marked Deposition Exhibit 3 for Identification, a
copy of which is attached hereto.)
BY MR. PACE:
Q. So this I believe is information that you
were -- that Leonardo was recording. If you can see
there in the first page -- I'm sorry, let me start
this over again.
For Exhibit 3 on the first page it
references "logbook of the performance data." Is
this a logbook maintained by Leonardo Corporation?
A. This is much more than that. This is the
logbook that I maintained for the ERV. This logbook
was not for Leonardo Corporation because the ERV
asked me to send to him every day at approximately
the same time -- I don't remember if I have taken
these values at the -- at 5 p m., surely not at 4
a m., but either 10 a.m. or 5 p m. I don't remember,
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but it's easy to reconstruct, make a comparison and
this is the log -- logbook that Penon asked to me to
update every day.
Every day I sent to him by e-mail as an
attachment this logbook with the new line every day.
So for example, this logbook was an attachment. The
first day of work of the plant had a logbook with
only one line because -Q. The line there that says 20?
A. The line that says 20.
Q. Okay.
A. On the 21st I sent it to him the same
e-mail, but with the second line and so on and so on
and so on until the end.
Q. And what e-mail address did you use to
send that?
A. Sorry?
Q. What e-mail address did you use to send
that?
A. The e-mail address that Dr. Penon gave to
me.
Q. So that's what you sent it to. What
e-mail did you send it from, which of your e-mail
addresses?
A. This -- you know, this I don't remember.
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generally.
Just for a second here, we're going to
jump up to June, just to go through. I am actually
not trying to compare this to Exhibit 2. I am just
trying to use some of the same reference dates. So
it's page 1393.
A. Yes.
Q. Okay. So we have here -- when we were
talking about Exhibit 2, we were talking about this
kind of June 7th, 8th, 9th.
What this reflects here, I have got a
line that has under June on page 1393, there is a
line that has 7 colon. This is information that you
collected on the 7th of June, correct?
A. Uh-huh.
Q. It shows that there is a flow meter
reading that you took on the 7th of June -A. Uh-huh.
Q. -- there is a water temperature reading
you took on the 7th of June, there is a steam
temperature reading you took on the 7th of June -A. Uh-huh.
Q. -- and there is a pressure reading you
took on the 7th of June?
A. Yes.
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But usually I use ar.123@mail.com or could have been 1
2
libero -- eon333@libero.it. One of these two should
3
be.
4
Q. When we look at Exhibit 3, each line that
5
corresponds to a date, such as the line for February
6
20th or the line for February 21st, the line for
7
February 20th, that reflects data or information that
8
you actually record on February 20th?
9
A. Can you repeat the question? I'm sorry.
10
Q. Sure. The first line of data in here
11
under February is February -- there is a 2-0,
12
correct?
13
A. It's the 20th of February.
14
Q. The 20th of February. Then it has
15
numbers for water flow -16
A. Yes.
17
Q. -- water, steam and P, which is short for
18
pressure, correct?
19
A. Correct.
20
Q. Each of those numbers reflects
21
information that you collected on February 20th,
22
wrote down on February 20th and sent to Dr. Penon
23
either on February 20th or February 21st, correct?
24
A. Correct.
25
Q. We'll come back and talk about this more

Q. All right. Next -- the next paragraph
there has an 8 that reflects information you
collected on June 8th, correct?
A. Uh-huh.
Q. Information that you recorded on June
8th, correct?
A. Yes.
Q. Information you transmitted to Dr. Penon
on either June 8th or June 9th of 2015, correct?
A. Right.
MR. ANNESSER: Object to form.
BY MR. PACE:
Q. Line 9 is similar because it also -- this
reflects data you collected on June 9th, correct?
A. Sorry, can you repeat the question?
Q. Yes. You see the paragraph that starts
with 9 colon, on this page Rossi 1393? That
paragraph reflects data that you collected on June
9th, correct?
A. Correct.
Q. It has a water flow meter reading -A. Uh-huh.
Q. -- a water temperature reading, a steam
temperature reading and a pressure reading, correct?
A. Correct.
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THE WITNESS: Yes.
BY MR. PACE:
Q. And then what has to be done to restart
the big Frankies, following a shutdown such as this?
A. The procedure to shut up and shutdown, if
everything was all right, it's just to be turned it
on from the control panel, there are the switches to
restart the plant.
Q. Do you have to kind of reset or
recalibrate the water pumps for each of the E-Cat
units?
A. It depends. It depends. It depends.
For sure during -- during a start-up there is work to
do. You cannot just start up, and it's not like a
car. For sure a control must be made during the
start-up.
Q. Now, do you remember this event on March
9th?
A. No.
Q. Am I safe to conclude that if the -- if
the plant was shut down for four hours some part of
that four hours is the plant -- are the E-Cats
cooling down and part of that is the repair work
being done?
MR. ANNESSER: Object to form.
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THE WITNESS: It depends on the
situation. It depends on the situation.
BY MR. PACE:
Q. Well, this situation was to repair the
water pipes.
A. Yes, but I don't remember which water
pipes are we talking about, attorney. It depends
because there were a lot of water pipes.
Here, you know, this is a communication
that I gave to Penon, so Penon had nothing to do with
the maintenance. I just was communicating to him
this anomaly that we had, but without entering in
particulars because they were not his turf.
Q. Well, certainly on other occasions that
we looked at earlier today there were times when you
would say that three quarters of the plant was down?
A. Yes.
Q. I'm sorry, one quarter of the plant was
down -A. Yes.
Q. -- you were working with three quarters?
MR. ANNESSER: Object to form.
Dr. Rossi, please allow him to finish his
question before answering.
THE WITNESS: Yes.
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BY MR. PACE:
Q. So this at least shows that the entire
plant was shut down for four hours?
MR. ANNESSER: Object to form.
THE WITNESS: Can you repeat the
question, please?
BY MR. PACE:
Q. Yes. It says -- what you wrote here was
from 2 p.m. through 6 p m. the plant has been shut
down to repair the water pipes to the four E-Cat
1000s.
So that doesn't mean that a -- an
individual E-Cat or just an individual big Frankie
was shut down, but all of the big Frankies were shut
down to do the water pipe repair, correct?
A. Well, actually in -- while when I
communicated to Penon the water flow, the water
temperature, the steam temperature, the bars, et
cetera, I was rigorous.
When I gave him communication of
shutdown, et cetera, I was very synthetic because,
again, it was not his turf. I cannot answer to your
question not knowing precisely what happened that
day.
Q. Well, what you wrote though at least was,
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you know, from 2 p.m. through 6 p m., so you gave
kind of a specific time period, correct?
A. Yes, it is correct.
Q. Okay. Then you say the plant has been
shut down to repair the water pipes, correct?
A. Correct.
Q. And then you identify the water pipes of
the four E-Cat 1000s, not one or another, but all
four?
MR. ANNESSER: Object to form.
THE WITNESS: You know, again, I am not
sure about that because this writing is pretty
much -- pretty much imprecise.
I just was communicating to Penon that I
had problems to the plant and that for this
reason he could have -- you know, from these
three lines I am not able to reconstruct the
situation, to synthetic and I did not conserve
any. I don't remember.
BY MR. PACE:
Q. All right. You don't remember that -just to be clear though, you don't remember that the
plant wasn't shut down, you don't remember that it
was, you just don't remember? You have something
written here.
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MR. ANNESSER: Object to form.
THE WITNESS: I remember that if I have
written these two lines here some problem has
happened there, but I am not able to give a
precise description of which kind of pipes we
had to repair and which exactly, which
phenomenon happened.
MR. PACE: I am going to hand you what's
marked -- I apologize, I probably should have
stapled this. We will staple it at a break.
It's going to be Composite Exhibit 7.
(The document referred to was thereupon
marked Deposition Exhibit 7 for Identification, a
copy of which is attached hereto.)
BY MR. PACE:
Q. Can you take a moment to look through
Exhibit 7 for me.
MR. ANNESSER: The first page or all of
it?
MR. PACE: Through all the pages.
MR. ANNESSER: All right.
THE WITNESS: Okay.
BY MR. PACE:
Q. These are -- these are invoices that you
provided to -- that Leonardo Corporation provided to
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Industrial Heat or IPH International for
reimbursement for expenses, correct?
A. Yes. I am reading those. If you have
them, absolutely.
Q. Okay. And I apologize because I did give
them to you in a little bit out of order sequence.
A. The graphic is a little bit different but
I think that is a matter of photocopying. Because I
don't remember the graphic but the graphic can have
been changed by the photocopies.
Q. You mean the graphic, the Leonardo
Corporation -A. Yes, exactly.
Q. -- you have a more interesting graphic?
A. Yes, yes, exactly.
Q. Let me -- I have not given them to you in
date order. I apologize.
A. No problem. No problem.
Q. Let me take them in date order.
A. Okay.
Q. If you can look at a document marked -having the number 19062.
A. 19062.
Q. Should be at the back of that package.
A. Here it is.
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Q. Okay.
A. Yes.
Q. This says -- the description of the work
is: "Work to modify and upgrade the pumping system
and substitution of nozzles and Teflon pipes, plus
materials. Period February 23 through February 27."
And the total amount of that was $2,750.
Do you recall what that work was -- what
work was done?
MR. ANNESSER: Object to form.
THE WITNESS: I do not recall but I can
read it what it was and make sense. It is what
is written.
BY MR. PACE:
Q. Do you recall anything beyond what was
written?
A. No, honestly. But probably we had
problems with the distribution system of the pumps
that had been made in Industrial Heat and the
connections had been made with very low quality
material and we had problems, leakages caused by that
so they had been substituted with higher quality
material.
Q. Who did that work?
A. Industrial Heat in their factory. This
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work?
Q. The work reflected in Exhibit 20 -A. The substitution -MR. ANNESSER: Object to form.
THE WITNESS: I don't remember.
BY MR. PACE:
Q. Let me finish the question.
A. Sure.
Q. I think I asked it in a poor way.
A. Sorry.
Q. Who performed the work that is described
here on page 19062?
MR. ANNESSER: Object to form.
THE WITNESS: I don't remember.
BY MR. PACE:
Q. Do you remember whether it was someone
who -- was it someone other than you, Fabiani or
Barry West?
MR. ANNESSER: Object to form.
THE WITNESS: I do not remember because
this is a work that could have been done by us
as well as by some contractor that always was
around there.
BY MR. PACE:
Q. And then if it was done by some
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1
contractor who was in the area, would you have been
the person on behalf of Leonardo Corporation who paid 2
3
for the work?
4
A. Can you kindly repeat the question?
5
Q. Yes. If it was done -6
A. Few words.
7
Q. If this work was done by some independent
8
contractor -9
A. Yes.
10
Q. -- who would have paid that independent
11
contractor?
12
MR. ANNESSER: Object to form.
13
THE WITNESS: Leonardo Corporation.
14
BY MR. PACE:
15
Q. And who at Leonardo Corporation would
have actually made the payment? Would that have beenn 16
17
you?
18
A. Yes.
19
Q. The next page in this, if we're going
20
sequentially -- or, I'm sorry, if we're going by date
21
is 18819. It's an invoice from March 11 of 2015.
22
A. Okay.
23
Q. This description says: "N.55
24
thermocouples not grounded. To be put in place of
25
the grounded thermocouples precedently installed to
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avoid short circuits, $33.50 each, total for
thermocouples 1,842."
Then we have: "Work hours to complete
the substitution of all the pipes, pipes connectors,
thermocouples, plumbing."
My first question is do you recall
anything about the work that I just described or the
thermocouples that I just described beyond what is
here on page 18819?
A. No, I don't remember the particulars but
I have an idea of what happened.
Q. Is N.55, does that mean 55 thermocouples
were replaced or is that a type of thermocouple?
A. No, they had to be replaced because
also -- you know, sometime we had the suspect that
there had been some -MR. ANNESSER: Dr. Rossi, I'm going to
help.
THE WITNESS: Okay.
MR. ANNESSER: You've got to listen to
his question and answer them and then you can
explain, if you need to, but this will go a lot
smoother if you listen to what he's asking you.
THE WITNESS: Can you kindly repeat?
BY MR. PACE:

Q. I can. I am going to take it in pieces
here. The N.55, does that mean that -thermocouples?
A. Yes.
Q. Is that a type of thermocouple or is that
a number? Does that mean 55 thermocouples were
replaced or that's a type of thermocouple?
A. No, it's 55 thermal, N is for number.
Q. Got it.
A. This number is the quantity.
Q. Okay.
A. It says that 55 thermocouples had to be
substituted.
Q. And the 55 thermocouples, those -- those
were not just in the piping leading into the E-Cat
plant, were some of those thermocouples in connection
with the actual E-Cat units?
A. I don't remember.
Q. And did this include the thermocouples
for Dr. Penon as well as thermocouples that Leonardo
or Fabiani installed or were they just for ones that
were installed by Leonardo?
MR. ANNESSER: Object to form.
THE WITNESS: I don't remember.
BY MR. PACE:
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Q. All right. The problem with the earlier
thermocouples, the ones that needed to be replaced,
is that they were grounded thermocouples, the result
of which they were causing short circuits, correct?
MR. ANNESSER: Object to form.
THE WITNESS: I am not able to answer
because this is -- it appears that it is an
electric problem and I remember that the two -the two contractors of Industrial Heat, Fabiani
and Barry West, sometime came up to me saying
that there was material that was creating
problems, we had to substitute, et cetera, but I
don't remember the issues exactly, when here we
entered in a matter that is not my turf.
BY MR. PACE:
Q. There is $3,250 paying for work hours.
Is that money that was paid to Fabiani or West or
would that be money paid to one of these independent
contractors you hired for a day or so?
MR. ANNESSER: Object to form.
THE WITNESS: I am very sorry, I don't
remember.
BY MR. PACE:
Q. If that amount of money was paid out to
workers, though, that would have been paid out by
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you?
A. No, by Leonardo Corporation.
Q. I'm sorry, by Leonardo Corporation. But
who at Leonardo Corporation would actually make the
money -- would actually make the payment?
A. Can you kindly repeat? I did not -Q. Yes. So Leonardo Corporation -A. Yes.
Q. -- it may come from their bank account,
its bank account, but some human being has to
actually deliver -A. That's me.
Q. That's what I meant. So you would
actually deliver the money to the workers?
A. Yes, but not me as Andrea Rossi.
Q. Understood.
A. Me as the CEO of Leonardo Corporation.
Q. Understood. And do you recall anything
more about these workers other than -- do you recall
anything about the workers that did the work hours
reflected on page 18819?
A. No.
MR. ANNESSER: Object to form.
THE WITNESS: No.
BY MR. PACE:
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Q. Do you recall that the short circuits
were -- I guess my understanding is thermocouples
don't really short circuit.
Is the short circuit at the control panel
or, again, is that something you don't know?
MR. ANNESSER: Object to form.
THE WITNESS: I don't remember.
BY MR. PACE:
Q. Moving to the next in time, I believe the
document ends in 17341.
A. Got it.
Q. Okay. This is an August 24 invoice -A. Yes.
Q. -- that Leonardo submitted to IPH
International. It says: "N.16 spare resistances to
be substituted in the reactor number 4, each $450."
Let me see if I have this correct, which is N.16
means there were 16 units that were replaced,
correct?
MR. ANNESSER: Object to form.
THE WITNESS: No, attorney, spare. Spare
means spare parts.
This I remember because was a particular
thing. One day I reflecting I said since the
delivery term of this resistance is a little bit
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longer, I say if we lose resistances we have
problems because then it takes time to have
them.
So just as your car has a spare wheel, I
wanted to have 16 spare resistances, just to put
them there in case of necessity. Spare.
BY MR. PACE:
Q. I understand. After saying spare
resistances it says "to be substituted in the reactor
number 4", so it identifies a specific reactor,
correct?
A. Yes, it is correct because the reactor
number 4 was the one that inspired me to do so
because it had resistances that did not work properly
and did not -- did not have the necessity to be
substituted but I prefer to have a full change ready.
Q. And what were the issues that were
arising with the resistances for reactor number 4?
A. Can you repeat?
MR. ANNESSER: Object to form.
BY MR. PACE:
Q. You said that there was an issue with the
resistances for reactor number 4. I just wanted to
understand, what was that issue?
A. They had -- they sometime tended not to
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have regular absorption of current and not so much to
need a substitution but enough to induce me to
prepare spare parts.
Q. Would that -- would that problem result
in lesser output by the reactor number 4, or no?
A. No. No, because in that case that would
have been necessity of substitution and not those
spare parts.
Q. Turning to page 16777.
A. Got it.
Q. That's November 14. I'm sorry, November
17, 2015, invoice from Leonardo to IPH.
A. Okay.
Q. It says: "Electricians work to repair
the reactor number 2."
Do you recall what the work was done to
repair reactor number 2?
A. Absolutely not.
Q. Do you -- I am assuming, and correct me
if I am wrong, that these electricians are not -this is not a reference to either Fulvio Fabiani or
Barry West, correct?
A. Correct.
MR. ANNESSER: Object to form.
BY MR. PACE:

Page 145

Page 143

37 (Pages 142 - 145)
Veritext Legal Solutions
800-726-7007

305-376-8800

Case 1:16-cv-21199-CMA Document 207-17 Entered on FLSD Docket 03/23/2017 Page 12 of
30
HIGHLY CONFIDENTIAL PORTIONS-ATTORNEYS' EYES ONLY
Page 148

Page 146

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. Do you recall who these electricians
were?
A. No, I do not recall. I do not recall.
Q. These electricians would have been paid
by Leonardo Corporation, correct?
A. Yes.
Q. And you would have been the person on
behalf of Leonardo Corporation to make the payment?
A. Yes.
Q. One more in this exhibit string, the one
we haven't touched on yet, the first page. September
16, 2015 invoice.
A. Number 6937.
Q. Yes, 16937, correct.
A. Yeah.
Q. This says -- the description of the work
here is: "Reparation of the reactor E-Cat 250 kW
number 4 from September 7 through September 15. Four
workers, 8 hours per day, TOT 32 HPD for a total of
224 hours at $60 an hour."
A. Uh-huh.
Q. Do you recall what work was being done by
these workers from September 7 through September 15
of 2015?
A. I think, yes. I suppose this has been
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asking independent of this document what do you know
about the -- this work that was done? Do you recall
this work being done at all?
A. Yes, I recall that we had substituted the
resistances of the number 4, yes.
Q. And your recollection that it was -- do
you recall that it would take four workers working
eight hours a day for several days to do that?
A. I don't recall this particular but if it
is written so here, I suppose it was so.
Q. And the amount paid was $13,440?
A. This is the amount that we have invoiced
to IPH.
Q. So that's the amount that was paid to the
four workers?
A. I suppose so, yes.
Q. And that's an amount that you would have
paid on behalf of Leonardo Corporation?
A. That -- yes, that Leonardo Corporation
has paid, yes.
Q. And you have no additional information on
what this work was that was done during that time
period?
A. No.
MR. ANNESSER: Object to form.
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THE WITNESS: No.
BY MR. PACE:
Q. And during the time period of this work
do you recall that the -- the big Frankie unit number
4 was not operating during that time?
A. During the time was not operating, yes.
Q. But it was still in the same -- it was
still in the container that housed big Frankie
units -A. Yes.
Q. -- 1, 2 and 3?
A. Yes.
Q. I want to discuss a little bit in
connection with the operation of the plant in Doral,
Florida, the measuring equipment and the data that
was collected from the measuring equipment.
Some of the measuring equipment that was
used in connection with the plant was provided by
Engineer Penon, correct?
A. Yes.
Q. And then there was some measuring
equipment that was placed in there by -- that was -either belonged to Fulvio Fabiani or Leonardo for
separate measurements; is that correct?
A. No, we must make a clear distinction here
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when we have changed the resistances to the number
4.
Q. And is that something that would take
eight hours a day for seven or eight days?
MR. ANNESSER: Objection to form.
THE WITNESS: If it is written so. If it
is written so, yes, because it was a very
delicate work.
Also because we had to operate without
disassembling, so it has been -- yes. If it is
written so it has been, yes.
BY MR. PACE:
Q. Well, let me ask you, independent of what
is written, just from your own knowledge of this
plant -A. Yes.
MR. ANNESSER: Just for clarification are
you asking him as the rep of Leonardo -MR. PACE: Yes.
MR. ANNESSER: -- or from his own personal
knowledge?
MR. PACE: Since this is work for
Leonardo, I think both are covered.
BY MR. PACE:
Q. So as a representative of Leonardo, I am

38 (Pages 146 - 149)
Veritext Legal Solutions
800-726-7007

305-376-8800

Case 1:16-cv-21199-CMA Document 207-17 Entered on FLSD Docket 03/23/2017 Page 13 of
30
HIGHLY CONFIDENTIAL PORTIONS-ATTORNEYS' EYES ONLY
Page 156

Page 154

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

that question next. So you're one step ahead of me.
My question right now was did you ever
actually look at the data that Fulvio Fabiani
collected to see whether it was consistent with the
data that you were collecting from the Penon
measuring equipment?
A. No, because -- no, because Fabiani
collected those data in a language that for me -- in
a particular language, so -- and I was not interested
honestly because for me what counted was what I read
in the instruments of Penon and that was all.
But, honestly, I told to Fabiani many
times, I told -- I am -- I am finding this
temperature between 103 and 104, blah, blah, does
this make sense with what you are measuring with your
instrument, and he always said yes, we are in the
same -- we are in the same range. At this level,
yes.
Q. So you would -- you would discuss with
Fabiani the data he was collecting but you didn't
actually look at his underlying data?
A. Yes, I did not discuss those data. I
just now and again randomly for curiosity and also
for -- you know, for serious curiosity, not curiosity
just joking.
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For curiosity I asked him does this data
that does this -- because the only thing that we
could confront about was the temperature, because
he -- because I was just measuring -- I was reading
the flow meter and there was nothing to discuss.
That was a seal at the thing with numbers
around and you have to read it, so there is nothing
to discuss. For the temperature there is the
situation is not just reading a running wheel, but
there are probes and so it is interesting to see if
the probes are coherent or not.
And I asked now and again and always -it never happened that I said, are you between 103
and 104? It never happened that he said no, I am in
completely different on mine.
Q. The data that was collected from the
Penon measuring equipment, at least it was collected
electronically. Do you recall where that was stored?
MR. ANNESSER: Object to form.
THE WITNESS: Excuse me, I did not
understand the question.
BY MR. PACE:
Q. So thermocouples will generate data,
correct, that is stored electronically on a computer
somewhere or in a data log? Do you recall how that
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data was being stored in connection with the Penon
measuring equipment?
MR. ANNESSER: Object to form.
THE WITNESS: I never knew a bit about
that stuff and I was absolutely not interested
to that. It was not my turf.
BY MR. PACE:
Q. And so Leonardo Corporation has no
information on how or where that data was stored for
Penon?
A. Absolutely not.
Q. If Dr. Penon testified that Fulvio
Fabiani would send him -- would access that data and
send it to him every couple of months, Leonardo
Corporation doesn't have any information that is
contrary to that?
MR. ANNESSER: Object to form.
THE WITNESS: Absolutely. Sorry. I have
no information about that.
BY MR. PACE:
Q. Okay.
A. The only thing I knew was there was a
computer of Penon that was storing that. That's all
I know.
Q. Did you ever see Fulvio Fabiani accessing
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that computer?
A. Can you repeat?
Q. Did you ever see Fulvio Fabiani using
that computer?
A. Not that I can recall.
Q. I think you testified to this earlier but
I want to make sure I've covered it, which is do you
recall any of the Penon measuring equipment ever
being replaced?
A. Not that I can recall. But I remember
now this morning we have read somewhere in an exhibit
of yours that the PCE 830 had stopped.
I don't remember if that was for some -maybe was a blackout, no. I don't remember. But
this morning during the deposition we have read
something about the PCE 830. I don't remember what
was that.
Q. Okay. And Leonardo Corporation doesn't
have any information on that?
A. It was a blackout. It was a blackout.
Now I remember. It was a blackout and it was written
during the blackout out the PCE 830 is going out of
service. That was it, yeah.
Q. So Leonardo Corporation doesn't have any
information on any of the measuring equipment ever

40 (Pages 154 - 157)
Veritext Legal Solutions
800-726-7007

305-376-8800

Case 1:16-cv-21199-CMA Document 207-17 Entered on FLSD Docket 03/23/2017 Page 14 of
30
HIGHLY CONFIDENTIAL PORTIONS-ATTORNEYS' EYES ONLY
Page 180

Page 178

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

describing a conversation with you, so I wanted to
ask about that. There is also an e-mail in here from
you and it's on page 19104.
A. Sorry, 19104?
Q. Uh-huh.
A. 19104. Here we go. Yes.
Q. So the paragraph I'm interested in, do
you see a sentence about halfway down it starts
with: All those instruments for the measurement of
temperature -- I'm sorry.
A. And of the steam, of the pressure of the
steam and of the temperature of the water and the
water tank inside the container connected with a
computer of Engineer Penon, that he brought here and
registers the data 24 hours per day, as well as with
the control system -- am I mumbling enough clearly
for you? Obviously Penon will consider for his
calculations, blah, blah, blah. I think now he is
embarking, et cetera.
Q. Let me just -- I want to read one small
part of this and see if I can understand this
better. It talks about data going to the computer of
Engineer Penon.
A. Yes.
Q. But then says, "as well as with the
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MR. ANNESSER: Object to the form.
THE WITNESS: Other than what I described
before, no.
BY MR. PACE:
Q. All right. It says, data is collected
with -- data is collected in a computer of Engineer
Penon, as well as with the control system of ours.
Is that the control system that was
operated by Fulvio Fabiani?
A. Yes, sir.
Q. Where was the condensed steam collector
placed?
A. It was placed -- I set it up, I remember,
together with Tom Darden and it was basically a
rubber pipe with a cup at the bottom that had to
collect -- there is -- okay.
Along the pipe, the steam pipe that
exited from the one megawatt plant to go to the J.M.
plant, we have put this cup, this plastic cup sealed
with the bottom of the steam pipe so that any
dripping of water was visible at any time and it was
put inside the insulation, but the insulation was
made in a way that it could be easy displaced to pull
down the rubber pipe, open the valve that was at its
end and see if water was going down.
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And I remember perfectly that Darden
together with me and Fabiani all -- quite all the
times that Darden came down, he wanted to see the
dripping of the water from, and we never have seen
any dripping of water. And also the ERV. Also the
ERV during his -- during his -- during the days in
which he came controlled the dripping.
Q. So let me hand you what I will mark -A. Yes, exactly.
Q. -- as Exhibit 10.
A. Yes, very good. Not that I can indicate
to you. Not there. You can see the dripping in -MR. ANNESSER: Dr. Rossi, let him hand
you the exhibit and let me get a copy too.
THE WITNESS: Okay. Okay. Sorry, sorry,
sorry. You have a photo that is precise,
because you already gave it to me the last
time.
MR. PACE: That would be 10 and 11.
(The document referred to was thereupon
marked Deposition Exhibit 10 for Identification, a
copy of which is attached hereto.)
(The document referred to was thereupon
marked Deposition Exhibit 11 for Identification, a
copy of which is attached hereto.)
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control system of ours."
A. Sorry.
Q. Then a little bit later or then right
after that you say: "Obviously Penon will consider
for his calculations only the data registered by his
computer."
A. Yes.
Q. "But we can compare data that he will
find with the data that we will find."
So my question is, what is the data -what are you referring to as the data we will find?
A. With this we was the team. In particular
these were the parallel measurements that Fabiani had
told me that had prepared under the direction of
Darden.
Q. And you are saying here that you -- you
and someone else, you and Fabiani, because it says
we, we can compare the data that he will find with
the data that we will find?
A. Yes.
MR. ANNESSER: Object to form.
BY MR. PACE:
Q. Do you recall ever comparing that data
with Fabiani, other than what you described earlier
today?
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A. 480. Yes, it is my signature.
Q. And there is no signature on this
document from Ampenergo, correct?
A. Yes, it is correct.
Q. Do you recall any discussions with
Ampenergo after you signed this second amendment
about their refusal or failure to sign the second
amendment?
A. Yes, I recall.
Q. I am going to hand you what's marked as
Exhibit 15.
(The document referred to was thereupon
marked Deposition Exhibit 15 for Identification, a
copy of which is attached hereto.)
THE WITNESS: Thank you. Sorry, I got
two. Maybe one copy is not mine.
BY MR. PACE:
Q. Yes, sorry about that.
A. It's okay.
Q. This is -- this contains on the first
page here -- that's what I want to ask you about.
This is an e-mail from you to a Craig Cassarino,
correct?
A. Attorney, I was reading. I did not get
your --
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Cassarino?
A. Yes.
Q. And that accurately reflects your -- your
recollection of the situation, your view of the
situation?
MR. ANNESSER: Object to form.
THE WITNESS: Well, I don't understand
exactly what your question implies, so what I
want -BY MR. PACE:
Q. How about I will ask it again?
A. Yes.
Q. You wrote that because Ampenergo did not
sign the amendment the amendment had been cancelled,
correct?
A. Yes.
Q. That's what you wrote?
A. Yes.
Q. Okay.
A. I wrote -- I wrote this, yes.
Q. And that's a reference to what's been
marked as Exhibit 14, the second amendment to license
agreement, correct?
A. Correct.
Q. All right. And the second amendment to
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license agreement in fact contemplated that testing
would be done using a six cylinder unit, that is a
six cylinder unit containing Hot Cats, correct?
MR. ANNESSER: Object to form.
THE WITNESS: Yes, and this is because,
as I -- in this same e-mail, I explain we have
to put in operation the one megawatt plant that
we are ready to put in operation since when we
deliver it in August of 2013.
It has been delivered perfectly ready to
go, as it has been turned off after the May
test, the test made in 30 April, 1st of May
2013.
BY MR. PACE:
Q. Did you say after this you made
improvements to the -- Industrial Heat made changes
to the plant that you -- under your direction?
MR. ANNESSER: Object to form.
THE WITNESS: Later.
BY MR. PACE:
Q. Right. Okay.
A. Much later.
Q. Later than April 30 of 2014?
A. Yes, later has been taken a bigger
container, et cetera.
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Q. No problem.
A. Can you kindly repeat?
Q. I can. On the first page here there is
an e-mail from you to Craig Cassarino on April 30,
2014, correct?
A. Yes, it is correct.
Q. And Craig Cassarino is somebody who is
one of the managers or members of AEG?
A. It's the vice president of AEG.
Q. The vice president of AEG?
A. Yes.
Q. He also holds or at the time held some
position in LTI Global?
A. Yes. I suppose yes.
MR. ANNESSER: Object to form.
THE WITNESS: Yes, he was the vice
president of LTI.
BY MR. PACE:
Q. The last sentence of your e-mail reads:
"We had offered to make the test with the Hot Cat,
and we had sent to you an amendment, already signed
by me and by Tom Darden, but for reasons remained
mysterious to me Ampenergo did not sign and the
amendment has been cancelled."
Do you recall writing that to Craig
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there. To the best of your recollection you never
discussed these questions with doctor -- how do
resolve these questions with Dr. Penon?
MR. ANNESSER: Object to form.
THE WITNESS: The only thing that I can
say is that I did not receive from Industrial
Heat any -- any complaint or observation
regarding any shortcoming in the proceeding of
these discussions, so I have to assume that
Penon has satisfactory answered because should
it not be the case, for sure Mr. Tom Darden
would have contacted me to say hey, Mr. Rossi, I
am not -- not glad about what is going on with
the ERV. He did not.
BY MR. PACE:
Q. Okay. And then from a timing standpoint
you had testified previously about reaching a
resolution with the neighbors over the sound issue
that may be connected to running the test in Italy.
That resolution with the neighbors, was
that reached, if you recall, one day before the test,
two days before the test, a week before the test? Do
you recall?
A. I don't recall exactly, but few -- I
don't know if it was a week or ten days or five
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MR. ANNESSER: Object to form.
MR. LEON DE LA BARRA: Join.
THE WITNESS: The main agreement between
Leonardo Corporation and J.M. Products was an
agreement based on which Leonardo Corporation
was going to buy from J.M. Products the
catalysts they were producing, in change of the
fact that Leonardo was going to pay all the
accessory expenses that J.M. was going to have
to pay for, besides to pay the well known $1,000
per day to Industrial Heat and this is the only
written agreement that exists between -- that
has been made between Leonardo Corporation and
J.M.
BY MR. PACE:
Q. I want to talk about that agreement a
little bit more in a second but there is also a
license agreement or a sublicense agreement between
Leonardo Corporation and J.M. Products?
A. No, no, not that I can recall.
Q. There is also a loan of an employee from
Leonardo Corporation to J.M. Products, correct?
MR. ANNESSER: Wait. I'm sorry, state
that again.
BY MR. PACE:
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days.
It was -- it was before the test because
I had put the plant in operation and it made a lot of
noise and I assumed that problems were brewing up.
Q. Problems were brewing. Do you recall
whether Tom Darden or J.T. Vaughn or anyone else
was -- I am trying to use this as a touchstone for
figuring out when you spoke with the neighbors.
Do you recall whether they were in town
yet or not?
A. No, no they were not in town yet.
Q. So they came into town -- someone from
Industrial Heat or IPH came into town probably a day
or two before the test?
A. Absolutely, yes.
Q. Okay.
A. Absolutely, yes.
Q. So the resolution was reached at least a
couple of days prior to that?
A. At least.
Q. I want to talk a little bit about
Leonardo Corporation and its dealings with J.M.
Products.
First, what agreements existed between
Leonardo Corporation and J.M. Products?
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Q. There is a loan off an employee from
Leonardo Corporation to J.M. Products?
MR. ANNESSER: Object to form.
MR. LEON DE LA BARRA: Join.
THE WITNESS: Attorney, I would prefer to
rephrase in the answer because I don't know what
does mean exactly by the loan of an employee.
BY MR. PACE:
Q. Fair enough.
A. I can say that Leonardo Corporation paid
the expenses, paid the employee of J.M. Products in
the compensation agreement I had spoken just before
this question.
Q. Are you referring to James Bass?
A. Can you repeat?
Q. Are you referring to James Bass?
A. No -- yes. Well, if James Bass was a
consultant of J.M., was not an employee. While I was
talking of the employee of J.M., that was
Mr. Reinaldo Breto and was basically was a person
that has functions as janitor and guardian.
Q. And he -- your understanding of that
written document is that he -- he was an employee of
J.M. -A. Yes.
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A. And we're talking of grams that have been
worked upon. Because -- if you want, I repeat to you
all that I already told you.
Q. I am not asking you to repeat. You asked
me to break it down, so I am trying to break it
down.
A. Perfect.
Q. Does that platinum sponge -- modified
platinum sponge that you are testifying J.M. Products
sold to Leonardo, does Leonardo still have that
modified platinum sponge or has it sold it?
MR. ANNESSER: Object to form.
MR. LEON DE LA BARRA: Join.
THE WITNESS: Has used it.
BY MR. PACE:
Q. Leonardo has used it?
A. Has utilized it, yes.
Q. In what process would it utilize that
modified platinum sponge?
A. We have utilized it in -- we utilized it
in experiments that we made with a new product, not
connected with this situation.
Q. Okay. So at some point J.M. Products -I believe your prior testimony was at some point J.M.
Products stopped working on trying to create some
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kind of modified platinum sponge and moved over to
creating a graphene product; is that correct?
A. It is correct.
MR. ANNESSER: Object to form.
MR. LEON DE LA BARRA: Join.
BY MR. PACE:
Q. I am trying to understand from a time
period here. I think I have -- right in front of
me. I going to mark as Exhibit 17.
(The document referred to was thereupon
marked Deposition Exhibit 17 for Identification, a
copy of which is attached hereto.)
BY MR. PACE:
Q. This is an e-mail from you to somebody
at -A. Thank you.
Q. -- Johnson Matthey about buying -A. Yes.
Q. -- some platinum sponge.
A. Yes.
Q. Okay. And this is for, I believe it's 10
kilograms of platinum sponge, correct?
A. Can you repeat the question to me?
Q. Yes. What we have here is Exhibit 17,
this is an e-mail from you?
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A. Yes. And the top, top manager of Johnson
Matthey.
Q. The top manager of Johnson Matthey. This
is for the -- a purchase of platinum sponge from
Johnson Matthey, correct?
A. That is correct.
Q. And you are telling him that you are
apologizing for a delay because you had -- they had
sent you an invoice or a proposal for buying some
platinum sponge a while ago?
A. That is correct.
Q. And is this the first purchase of
platinum sponge that you are making for or on behalf
of J.M. Products or Leonardo Corporation?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: As far as I remember I was
going to buy this platinum sponge. I don't
remember if my program at the moment was to make
J.M. directly buy from -- from Johnson Matthey
or -- or -- but since I signed here please have
the invoice and send the material to J.M.
Products Corporation, warms regards, Andrea
Rossi. In this moment I was talking as the
director of J.M. Products.
BY MR. PACE:
Page 217

Page 215

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. And as the director of J.M. Products at
this time, in March 22nd of 2015 -A. Yes.
Q. -- the product that J.M. Products was
working on, according to your testimony, is going to
be some type of modified platinum sponge; is that
correct?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: The program was to buy the
basic platinum sponge from Johnson Matthey and
then upgrade them through a new process that I
wanted to experiment.
BY MR. PACE:
Q. I guess I'm really kind of asking about
the time period though. I am trying to figure this
out through looking at e-mails.
A. Yeah.
Q. This is March 22nd.
A. This is March 22nd, yeah.
Q. So sometime after March 22nd is when this
platinum sponge was delivered to J.M. Products to the
best of your knowledge?
MR. ANNESSER: Object to form.
MR. LEON DE LA BARRA: Join.
THE WITNESS: No, sir. The platinum
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sponge we worked with at the plant of Doral was
a residual of -- reserve of platinum sponge that
I had made in Italy when I worked for completely
different things.
BY MR. PACE:
Q. Okay.
A. Not -- so I brought with me that material
when I came in the United States and basically I gave
it to -- gave it in conto fornitura. I don't
remember the English name.
When you are -- have a material, give it
to somebody that treat it, then you get back the
treated material and pay only the work made upon it.
What is the English?
Q. Consignment? No.
A. In Italian it's conto fornitura.
Q. It's a contribution of it. I think I
understand what you're saying.
A. If you understood, I am fine.
Q. So J.M. products has platinum sponge from
prior to this date that was provided by you?
A. Exactly.
Q. And it was going to be provided later to
Leonardo Corporation?
MR. ANNESSER: Object to form.
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THE WITNESS: Yes.
BY MR. PACE:
Q. And it was going to be altered by being
placed in the cylinders and put into the -- what on
the J.M. Products side is in the input tube coming
into the -- coming over to the J.M. Products side; is
that correct?
A. Can you kindly repeat?
Q. Sure. I don't know if we need a picture
of it. We looked last time. There is a container on
the J.M. Products side, right?
A. Okay, sure. Now we're talking of J.M.
Products side?
Q. We're talking about J.M. Products side.
A. Okay.
Q. We're talking about this product that
eventually is going to be purchased by Leonardo
Corporation.
A. Yes. It's okay.
Q. This is the -- what you testified
earlier, this is the platinum sponge that you put
into cylinders -A. Yes.
Q. -- correct?
A. Correct.
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Q. Then you insert it into the tubing on the
J.M. Products side of the Doral warehouse?
A. You are correct.
Q. Okay. And what was supposed to be -- and
the combination of the heat from the steam and the
pressure in the tubes was going to alter the platinum
sponge?
A. It's a pretty complex thing but in -- if
you want to say it in a very restricted nutshell,
yes.
Q. I'm not claiming I'm not using a
simplified approach.
A. It's okay.
Q. I'm just trying to understand.
A. It's okay.
Q. At some point J.M. Products changes over
to trying to create or work with a product that is
graphene, correct?
A. Correct.
Q. That change occurs because of the price
of -- well, why does that change occur? Why does
J.M. Products go from -- as a director of J.M.
Products why does it go from doing a platinum sponge
product to a graphene product?
MR. ANNESSER: Object to form. Are you
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now asking -- I just want to be clear for the
record you're no longer asking him as the
30(b)(6) of Leonardo.
BY MR. PACE:
Q. Yes, this is a question to you,
Dr. Rossi, in terms of what you know as opposed to
Leonardo, what Leonardo Corporation knows.
Just for the question, for that question,
why did J.M. Products switch from creating a product
that involved platinum sponge to a product that
involved graphene?
A. Practically your question, for economic
reasons. Because as you can see from this e-mail, I
was dealing with these guys cited here are not just
two salesmen of Johnson Matthey, they are top
level -- top level guys of Johnson Matthey.
So I was pretty much enthusiastic to work
with them. But when I asked to send me the pro forma
invoice I received a price that was basically not
acceptable and since -Q. Not acceptable because it's too high or
too low? It could be both, right?
A. Sure, sure.
Q. Not acceptable -A. My point of view not acceptable means too
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high.
Q. If you were going to resell it prices
being too low can be bad too.
A. Sure, sure.
Q. I'm sorry, I stopped. So you said they
quoted you too high?
A. It's welcome your -MR. ANNESSER: Objection.
BY MR. PACE:
Q. Please resume. Sorry.
A. No problem. They made an offer that was
too expensive and the risk for us was very high
because that activity of J.M. was an experiment.
It was an invention of mine and the risk
that it could also not work was there and J.M. did
not accept my proposal of a friendly agreement
considering all the future possible developments and
at that point I broken with them.
And since that physical principle that
could have worked on the platinum sponges was
applicable I was studying on the issue, was
applicable also to graphite, to get graphene, a mix
powder of graphene and diamond powders, I wanted to
try that experiment that allowed us to work with a
raw material, very poor (phonetic), so the risk was
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gram -A. Yes.
Q. -- for any graphene catalyzer that was
provided?
A. Yes, it is correct.
Q. Well, in fact, if you look at Exhibit 3
or Exhibit 18, I guess the third and fourth page -this was produced in order -- is the gross sublease
between J.M. Products and Leonardo?
A. Yes.
Q. That's another written agreement,
correct?
A. Correct.
Q. And did you testify earlier that -- was
any graphene catalyzer ever provided by J.M. Products
to Leonardo?
A. Can you -- I was reading. Can you kindly
repeat your question?
Q. I think you testified -- I might be wrong
here. I thought you testified that some platinum
sponge -- some modified platinum sponge was delivered
to J.M. -- was delivered -- I'm sorry, I believe you
testified earlier -A. Yes.
Q. -- that J.M. Products sold some modified
Page 225
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very limited.
Q. And that was determined sometime after
this e-mail that we're looking at here in March 22nd?
A. I tried -- I tried -- as I can recall, I
tried for months to save the relationship with
Johnson Matthey because I liked very much their
products and I had strong ideas about that, but -- so
I asked to them okay, give me a small amount.
Because, you know, they have some kind of
a monopoly of that raw material. If you don't get
them from them you can't find it. And I tried.
Anyway, but I don't remember when at a certain point
I said all right, good bye.
Q. Then you switched over to the graphene
product?
A. Yes.
(The document referred to was thereupon
marked Deposition Exhibit 18 for Identification, a
copy of which is attached hereto.)
Q. Okay. So handing you what's been marked
as Exhibit 18. This is the written contract you were
just referring to between J.M. Products and Leonardo;
is that correct?
A. That is correct.
Q. And this calls for Leonardo to pay $300 a
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platinum sponge to Leonardo?
A. Yes.
Q. Some grams of it?
A. Yes.
Q. Did J.M. Products ever sell any graphene
catalyzer to Leonardo?
A. Yes.
Q. And sold them pursuant to the terms of
this agreement?
A. Yes.
Q. And sold them for -- for the price of
$300 per gram?
A. Yes.
Q. So net -- in light of all that Leonardo
has paid for J.M. Products am I correct that Leonardo
has lost money compared to how much -- compared to
the amount of graphene catalyzer it received,
Leonardo Corporation has paid much more than $300 a
gram in terms of the cost for -- for Jim Bass and the
cost for the space that J.M. Products uses and
everything else?
A. Good question. Not -- I don't remember.
I don't recall. But if a difference there is, it is
not a big difference.
Because I think that the amount of
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graphene that Leonardo got from J.M. is not distant
from that sum, but -Q. How much? How much have they gotten from
J.M. Products?
A. That I recall, ballpark, ballpark
numbers, something around 150 grams, something around
that.
Q. Okay. So you think they have gotten 150
grams.
Is there documentation reflecting the
delivery of that 150 grams from J.M. Products to
Leonardo?
A. There are the invoices.
Q. There are invoices. When was that
delivered?
A. I don't remember exactly, but I should
have to go to check. But, you know, we have -- the
first -- I am trying to answer to your question
reconstructing.
First we worked with a few grams of
platinum sponge that I had and then finished the work
with those, I had no more raw material, so in March I
had to change the issue and in March I switched to
graphene that was already an idea that I had in
mind. So it was not something that I already had my
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refer to it as Exhibit 19.
(The document referred to was thereupon
marked Deposition Exhibit 19 for Identification, a
copy of which is attached hereto.)
BY MR. PACE:
Q. If you look at -- these are excerpts from
your blog, correct?
A. Yes.
MR. ANNESSER: Object to form.
THE WITNESS: Sorry.
BY MR. PACE:
Q. If you look down here on the last one,
April 14, 2016, this is actually kind of a generic
question as opposed to really driven by this posting
but you make a reference here: "Our customer spoke
his satisfaction with facts, not words. He bought
three units like the one he tested during this year
with the company set up specifically for this
purpose."
Is the customer you are referring to
there J.M. Products?
A. I want to underline that the answer to
this question is related to the activity of Leonardo
Corporation out of the territory of Industrial Heat,
for which Industrial Heat had been licensed.
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1
safety boat.
2
Q. And the idea for these products, even
though you're the CEO of Leonardo, it does come from 3
4
you, the idea for whatever product was created by
5
J.M. Products?
6
MR. ANNESSER: Object to form.
7
MR. LEON DE LA BARRA: Form.
8
THE WITNESS: I pray you to repeat the
9
question because I did not understand.
10
BY MR. PACE:
11
Q. Sure. Whatever this product was that
J.M. Products was creating, it was based on a process 12
13
or a method that you came up with?
14
MR. ANNESSER: Object to form.
15
THE WITNESS: Yes.
16
BY MR. PACE:
17
Q. All right. Not a process or method that
18
you ever put into place at Leonardo?
19
A. No.
20
Q. All right. So let me mark this as
21
Exhibit 25. Or Exhibit 19, I'm sorry. This is
actually an exhibit from our answer and counterclaims 22
23
which is why it's got the number 25 on it.
24
A. Thank you.
25
Q. For our purposes today we're going to

So my comment about this issue must be, I
think, I'm asking to my attorney, here is present
Mr. J.T. Vaughn of Industrial Heat, and I would like
not -- I think I have the right not to give him this
information.
Q. I think he's covered by the protective
order, so he has limitations based on the protective
order.
A. Yes, but if he listens what I'm saying he
gets information.
Q. How about this. Same thing would apply
to you whenever you look at any information that is
marked as confidential, but let me ask you this way.
MR. ANNESSER: Object to form, move to
strike.
BY MR. PACE:
Q. I asked a different question here. Maybe
you weren't focusing on my question.
A. Yeah.
Q. My question was is the customer of J.M.
Products?
A. To answer this question -Q. You can't answer yes or no to that
question?
A. Sorry?
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Q. You can't answer yes or no to that
question without revealing confidential information?
A. I am under oath so basically I insist -if possible I want to respect the law, I want to
respect the judge, I want to respect everybody.
I am -- I am asking if the law allows me
in this case to ask Mr. J.T. Vaughn to exit from
here.
MR. ANNESSER: Chris, may I? I don't
know the answer to this question. May I talk
with the client and find out what his concern
is?
MR. PACE: Go off the record. Why don't
we go off the record.
THE VIDEOGRAPHER: Time is 17:06. Off
the record.
(Thereupon a brief recess was taken,
after which the following proceedings were had.)
THE VIDEOGRAPHER: Time is 17:17. We're
back on the record.
BY MR. PACE:
Q. Dr. Rossi, I believe we left off, we were
looking at Exhibit 19. On the second page there is a
passage written by you that says: "Our customer
spoke his satisfaction with facts not words. He
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bought three units, like the one he tested during
this year with a company set up specifically for this
purpose."
So my first question is, this is kind of
the narrow one, which is the customer that you are
referencing here, is that J.M. Products?
A. Yes, but I am not sure that they will use
the same entity.
Q. So J.M. Products, the company -A. Sorry.
Q. -- for whom the president is Henry
Johnson, that company has -- has agreed to buy three
E-Cat plants from Leonardo Corporation?
MR. ANNESSER: Object to form.
THE WITNESS: Yes.
MR. LEON DE LA BARRA: Object to form.
BY MR. PACE:
Q. I'm sorry, I am not sure I heard your
answer, Dr. Rossi.
A. Yes.
Q. Is that documented anywhere?
A. Not yet.
Q. At what price?
A. That has been -- it's a complex contract
so it's not easy to answer this question.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. Well, it's not written so it can't be
that complex, if everyone can remember it.
A. Yes, but it's an agreement. It's an
agreement.
Q. Is it an agreement between you and -- you
as the CEO of Leonardo and Henry Johnson as the
president of J.M. Products?
MR. ANNESSER: Object to form.
THE WITNESS: No.
BY MR. PACE:
Q. Who is the agreement with or between?
A. With -- with Mr. Di Giovanni, that he is
the man of reference of the entity that will use
these three plants.
Q. So this is Francesco Di Giovanni -- you
are referring to Francesco Di Giovanni?
MR. ANNESSER: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Yes.
BY MR. PACE:
Q. And Francesco Di Giovanni is the
beneficiary of the Platinum American Trust?
A. Yes.
MR. ANNESSER: Object to form.
BY MR. PACE:
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Q. And the Platinum American Trust owns J.M.
Products?
MR. ANNESSER: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: As far as I know and as far
as I recall, yes.
BY MR. PACE:
Q. And these three plants that you have
written are being bought, where will these plants be
built?
A. This has still to be decided.
Q. You blogged recently about a
manufacturing plant in the US as well as in Sweden.
A. This is our strategy.
MR. ANNESSER: Object to form. Are we
wearing the Leonardo hat or -BY MR. PACE:
Q. Wearing the Leonardo hat. You as the CEO
of Leonardo has blogged that Leonardo is going to
have or has an agreement with someone to build two
manufacturing plants, one in the US and one in
Sweden, correct?
MR. ANNESSER: Object to form.
THE WITNESS: It is correct.
BY MR. PACE:
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Q. With whom is that agreement to build the
plants?
A. With nobody. This is a decision of
Leonardo Corporation.
Q. Okay. Some of the blog posts make it
sound like you are working with somebody else in
building the plants.
A. No.
Q. So where will the plant be in the United
States?
A. The factory will be here in -MR. ANNESSER: I am going to object to
form. Go ahead.
THE WITNESS: Is in Miami.
BY MR. PACE:
Q. And where would the factory be in Sweden?
MR. ANNESSER: Object to form.
THE WITNESS: That has -- we have chosen
a locality, but has not yet been defined.
BY MR. PACE:
Q. And you just said we. Is that just
because you are referring to Leonardo or is there
somebody other than you?
A. In Sweden we are in a collaboration with
HydroFusion.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. Again, in that context we meaning
Leonardo Corporation?
A. Yes, sir.
Q. Has the factory in Sweden -- has work on
the factory in Sweden begun?
A. No.
Q. Has work on the factory in the United
States begun?
A. No.
Q. You have blogged fairly recently that -I'm sorry, I forgot to finish on an earlier issue.
The three plants that you have said the
customer has bought, which you have identified as
J.M. Products, where are they going to be operated?
MR. LEON DE LA BARRA: Object to form.
MR. ANNESSER: Object to form. You can
answer if you know.
THE WITNESS: This has to be defined.
BY MR. PACE:
Q. To where is Leonardo planning to deliver
the three plants?
MR. ANNESSER: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Depends on the will of the
customer.
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BY MR. PACE:
Q. The will of the customer being J.M.
Products?
MR. ANNESSER: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: J.M. Products or another
entity.
BY MR. PACE:
Q. All right. So these are plants that
could be delivered in the United States?
A. Can you kindly repeat?
Q. These are plants that could be delivered
in the United states?
MR. ANNESSER: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: No, because in the United
States the situation has to be defined.
BY MR. PACE:
Q. Are they plants that could be delivered
in Europe?
A. Could be.
Q. Does Leonardo still have some existing
licenses that its granted that apply to certain parts
of Europe?
A. Can you kindly repeat the question?
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Q. Sure. Are there licenses that
Leonardo -- are there territories in Europe that
Leonardo has licensed already to other companies?
A. We -MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Yes.
BY MR. PACE:
Q. You have testified that there is a
number -- I'm sorry, you have blogged -- sorry about
that.
You have blogged that there are -- that
you have received a number of pre-orders and that
Leonardo Corporation before accepting an order does a
due diligence into the customer and then afterwards
decides whether to accept the pre-order and has
accepted a number of pre-orders.
First of all, is that an accurate
process, that someone can make an order for an E-Cat
plant and Leonardo will conduct due diligence on that
customer?
MR. ANNESSER: Object to the form.
THE WITNESS: I did not understand the
question. I heard the question but I do not
understand the meaning.
BY MR. PACE:
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Q. Sure. I am just going to read you -- I'm
not going to give you these blog posts because there
is so many pages of them but you were asked a
question, you write about pre-orders.
"We send a precise offer to them who
make the pre-orders, with the price and the sale
terms along with an order form. If the potential
customer decides to buy, they send the order signed.
Leonardo Corporation before accepting the order makes
a due diligence about the customer to verify his
industrial and financial consistency. If the due
diligence is positive, we accept the order, otherwise
the order is not accepted."
Is that the accurate process, the way
that Leonardo Corporation has been handling
pre-orders for E-Cat plants?
MR. ANNESSER: Object to form.
MR. LEON DE LA BARRA: Join.
MR. ANNESSER: Are you referring to a
specific document?
MR. PACE: I am referring to a blog post.
MR. ANNESSER: Is that something that we
have got in discovery?
MR. PACE: Yes.
MR. ANNESSER: Can you tell me the Bates
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number?
MR. PACE: I cannot but it's June 28,
2016 blog post.
THE WITNESS: That is a procedure, if I
recall, because it's -- it's not a new thing but
that is the procedure that we intend to follow.
BY MR. PACE:
Q. Is it the procedure that Leonardo
Corporation has followed?
A. No, because -- well, so far we got many
pre-orders that are just in suspension because we are
not in a condition that we can deliver, so basically
nothing has been done yet.
Q. So no one has ever -- no potential
customer has ever, quote, sent the order signed?
A. No.
Q. And Leonardo has never conducted due
diligence on a customer yet?
A. Not yet.
MR. ANNESSER: Object to the form.
BY MR. PACE:
Q. And Leonardo has not -- if the due
diligence is positive, Leonardo has not accepted any
orders yet?
MR. ANNESSER: Object to form.
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THE WITNESS: No.
BY MR. PACE:
Q. You have also identified a blog post that
you have a new customer. At least different -- well,
compared to previous partners and licensees, how
important is the development of E-Cat to a new
partner?
Is there a new partner in developing
E-Cats with which Leonardo is working?
MR. ANNESSER: Object to form. If you
are going to refer to a specific document you
may want to show it to him.
BY MR. PACE:
Q. Let me just ask the question. Does
Leonardo Corporation have a new partner in the
development of E-Cat units?
MR. ANNESSER: Object to form.
THE WITNESS: No.
(The document referred to was thereupon
marked Deposition Exhibit 20 for Identification, a
copy of which is attached hereto.)
BY MR. PACE:
Q. I am going to hand you what has now been
marked as Leonardo Exhibit 20.
This is an e-mail you wrote to Tom Darden
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with a copy to J.T. Vaughn, T. Barker Dameron and
several others, correct?
A. You mean the first e-mail in the first
page?
Q. Yes.
A. Because here are several e-mails.
Q. You know what, in fact I am only going to
ask you about that first e-mail.
A. Okay. "Dear Tom", you mean?
Q. Yes.
A. Okay.
Q. Yes, sir. Actually, you know what,
contextually you should look at the whole document
because that way we can talk about any parts of it.
A. May I read it?
Q. Please. That's what I meant, please do.
A. Thank you. Thank you, I have read it.
Q. So let's start with the e-mail there that
is earliest in time.
A. Earliest in time?
Q. Yeah.
A. So from Andrea Rossi to Tom Darden of
February 27, 7:12 p m.?
Q. Correct.
A. Okay.
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Q. First of all, there is a -- we're on page
19056.
A. Okay.
Q. There is a sentence there: "Today the
director of J.M. phoned me and said that they are
satisfied."
A. Okay.
Q. Who are you referring to as the director
of J.M. who phoned you?
A. Jim Bass.
Q. Jim Bass. And Jim Bass was not -- did
this phone call actually take place between you and
Jim Bass?
MR. ANNESSER: Object to form.
THE WITNESS: Sorry?
MR. LEON DE LA BARRA: Join.
BY MR. PACE:
Q. You're saying today the director of J.M.
phoned me and said they are satisfied.
A. I cannot remember.
Q. Later you talk about how the -- there
will be confirmation. Will be able to find
confirmation of the COP by what is invoiced to J.M.
Products versus what -- by Leonardo, versus what is
invoiced to J.M. Products for the electrical bill
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from FPL, correct?
A. Yes.
Q. It says, but the -- but J.M. Products
actually had no means of measuring the amount of
steam or power that they were receiving from
Leonardo, correct?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: No, it is not correct.
BY MR. PACE:
Q. How did J.M. Products measure the steam
or power they were receiving from Leonardo?
A. They had a flow meter and thermometers.
Q. They had a flow meter on the steam?
A. No, on the returning water.
Q. So they could measure -A. The water -- the condensed water that run
back to the Leonardo plant and then they had a
thermometer that measured the temperature of the
steam at the inlet of their plant.
Q. Do you know who maintained that
information for the thermometer for the temperature
of the steam?
MR. ANNESSER: Object to form.
THE WITNESS: In collaboration, I and Jim
Bass.
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BY MR. PACE:
Q. Well, most days Jim Bass wasn't at J.M.
Products, correct?
MR. ANNESSER: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: I did not understand the
question.
BY MR. PACE:
Q. Most days Jim Bass was not at the Doral
warehouse, correct?
A. I don't know if it is correct or not. He
was there two, three days a week, as I can recall,
something like that.
Q. So four to five days a week it was your
responsibility to check the temperature of whatever
was coming over to J.M. Products from Leonardo?
MR. ANNESSER: Object to form.
THE WITNESS: I did not -- yes. As a
matter of fact, I was able to have those data
also independent of Leonardo. But yes, I would
say that that task was both on Jim Bass and me.
BY MR. PACE:
Q. I understand, but on days when Jim Bass
wasn't there, you just said it's four or five days a
week --
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MR. ANNESSER: Object to form.
BY MR. PACE:
Q. -- Jim Bass was not there?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: I did not say that.
BY MR. PACE:
Q. You said he was there two or three days a
week, didn't you?
A. Yes.
Q. How many days in a week?
A. Seven, less three.
Q. Would be -A. Is four.
Q. Less two would be five?
A. Yes.
Q. I mean, Dr. Rossi, I am not going to
claim your -A. No, it's okay.
Q. You're great with math. I know you are.
I am not trying to make this a math game. I know
it's getting long today.
A. Okay, okay.
Q. It's fair. It's fair. I'm being cute
and I shouldn't be, so I apologize. Let me do this
again.
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those records?
A. Can you repeat the question?
Q. Sure. I just asked if you wrote down the
information when you were on the J.M. Products side
for the thermometer, you said not methodically -A. Right.
Q. -- which suggests sometimes you wrote it
down.
A. Sometimes probably -- I don't recall
precisely this, but it is not impossible that I have
taken some note.
Q. Did you maintain any of it?
A. No.
Q. Okay. So the notes you took from the
Leonardo side you kept, the notes you took on the
J.M. Products side you discarded somehow?
MR. ANNESSER: Object to the form.
MR. LEON DE LA BARRA: Object to the
form.
MR. ANNESSER: Mischaracterization.
THE WITNESS: I would have taken note
should I have found differences, relevant
differences, because in that case that would
have been an event. But since -BY MR. PACE:

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. That you would have reported to Penon?
A. No. To Penon, no, because Penon had
nothing to do with -- that would have been an event
for me.
Q. Understood.
A. For my study.
Q. Understood.
A. Because I was also the technical director
of the plant of J.M. and for me it would have been an
event should I have found relevant differences.
Until when there were -- and I never
found relevant differences. There is nothing -there was no events to remark.
Q. And the same thing with the flow meter
that was on the J.M. Products side, your testimony is
that you didn't -- you didn't methodically write down
the readings on those flow meter -- that flow meter,
correct?
A. Correct.
Q. And this is a flow meter that you have
testified existed in the area between J.M. Products,
the container, and the wall that divided J.M.
Products and Leonardo?
A. Correct.
Q. All right. And to the extent that you
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did write down any of those flow meter readings for
whatever reason, you haven't maintained them?
A. Can you repeat?
MR. ANNESSER: Object to form.
THE WITNESS: I lost the question.
BY MR. PACE:
Q. Sure. To the extent that you did keep
any records of the meter readings on the J.M.
Products side, is it correct that you haven't kept
them?
A. Yes.
Q. All right. I want to go back to this
e-mail for a little bit here.
There is a part of Tom Darden's response
makes a reference to the smaller devices. That's the
E-Cat units that are not part of the big Frankies,
correct?
A. Correct.
MR. ANNESSER: Object to form.
BY MR. PACE:
Q. Is it correct that you -- you
individually or you -- let me rephrase that.
Is it correct that you fueled the big
Frankie E-Cats without Industrial Heat and that
Industrial Heat fueled the other E-Cats, some with

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

your involvement, some without?
MR. ANNESSER: Object to form.
THE WITNESS: I am not able to answer
this question because the plant remained for
almost -- for a very long time in the -- the big
Cats remained for many months in full hands of
Industrial Heat.
So I do not know if they have
disassemble, recharge, because they had -- for
sure all the Cats, the big Frankies and the
small Cats had been charged from us in Italy
before being delivered to the United States.
BY MR. PACE:
Q. By us in that context you mean Leonardo
Corporation?
A. Can you repeat?
Q. When you said were charged by us in
Italy, you mean us, Leonardo Corporation?
A. Well, I mean Andrea Rossi.
Q. Okay.
A. Okay. Because I made the charges.
Q. Okay.
A. Personally with my hands. And -- because
I couldn't trust anybody to do that kind of work.
And what -- I cannot know what happened
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A. Yes.
Q. Did it go straight up and then straight
over to the -A. It's impossible -Q. -- loft?
A. -- to answer this way because there was a
design and the bypass was run along the -- if we look
at this wall from the side of Leonardo, if we look
from here on, this run through the right -- yeah.
Q. So if we're looking at Exhibit 10 now?
A. Yeah, this run along the -- this run down
and then along the right side of the plant of J.M.,
with the transmissions to the bypass. To the bypass
that was on the flank and also -- and also there was
the frontal connection for the inlet of the steam.
Q. So by this picture that you have there
that is Exhibit 10, is this after the heat exchanger
was removed from the warehouse or before?
A. I cannot -- I cannot say from this
photos. It could be -- no, this photo has been made
before.
Q. Before the heat exchanger was put into
place?
A. No.
MR. ANNESSER: Object to the form.
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A. I did.
Q. When did you remove that piping?
A. After the end of the test.
Q. Where is that piping now?
A. We use it to make other things. I
recovered all the pieces that were not -- no more
necessary to make other things and the heat
exchanger -- all the pipes of the heat exchanger have
been recovered to make other things and that space
now is becoming offices.
Q. Let's see if I understand. You are
looking there at Exhibit 10, there is a pipe there in
Exhibit 10 that we see that is the pipe you are
saying was carrying the output of the E-Cats over to
the J.M. Products side of the Doral warehouse,
correct?
MR. ANNESSER: Object to the form.
BY MR. PACE:
Q. That's what we see there?
A. You should repeat speaking if possible a
little bit slower.
Q. Sure, certainly will. There in Exhibit
10 we see insulated pipe -A. Yeah.
Q. -- that is carrying the output of the
Page 273
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THE WITNESS: No, this photo has been
made before it has been dismantled. This photo
has been made -- this photo has been made when
the heat exchanger was in operation.
BY MR. PACE:
Q. So the heat exchanger was in operation
when that photo was made. You recognize that photo
having been made when?
MR. ANNESSER: Object to form.
THE WITNESS: I don't know, you did it.
BY MR. PACE:
Q. How do you know the heat exchanger was in
place then? That's what I don't understand.
A. Because we had the plant in operation
because when the plant stopped to be in operation all
this piping has been removed.
Q. I understand. I will actually come to
that in just a second. Simply because the pipe is
there -A. I suspect that this photos have been made
the last day of the test. I suspect.
Q. You understand the last day of the test
the heat exchanger was still there?
A. Of course.
Q. Who removed that piping?
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E-Cat plant over to the J.M. Products side of the
Doral warehouse, correct?
A. Yes.
Q. That has now been -- you removed that
pipe after -- sometime after February 16 of 2016,
correct?
MR. ANNESSER: Object to form.
THE WITNESS: Correct.
BY MR. PACE:
Q. And you have repurposed that piping or
you now are using that piping for another purpose?
MR. ANNESSER: Object to the form.
THE WITNESS: It's correct.
BY MR. PACE:
Q. And you didn't maintain the pipe, you
didn't maintain the insulation, it's been put to
another use?
MR. ANNESSER: Object to form.
THE WITNESS: (Nods head.)
BY MR. PACE:
Q. The heat exchanger no longer exists at
the Doral location, correct?
A. Correct.
Q. The piping that was used for the heat
exchanger you have now put to another use, you didn't
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maintain any of the piping for the heat exchanger?
MR. ANNESSER: Object to form.
BY MR. PACE:
Q. Is that correct?
A. Correct.
Q. The -- I assume you replaced the window
on the J.M. Products side, Leonardo paid for that?
MR. ANNESSER: Object to form.
THE WITNESS: We have represented as it
was before we have installed the -BY MR. PACE:
Q. What's your testimony as to when that
window was put back in? Was it February 16th or 17th
of 2016?
A. Sorry, can you repeat the question?
Q. Sure. Your testimony is that the heat
exchanger was in place and functioning all the way
through at least February 16 of 2016, correct?
A. Correct.
Q. So up until February 16 of 2016 that
window in the second story was removed, correct?
MR. ANNESSER: Object to the form.
MR. LEON DE LA BARRA: Object to the
form.
THE WITNESS: Can you repeat the
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question?
BY MR. PACE:
Q. I will.
A. A little bit slower.
Q. Sure. You said that the heat exchanger
was pushing the heat out the window on the second
story -A. Yes.
Q. -- on the J.M. Products side, correct?
A. Yes, correct.
Q. Once -- as long as the heat exchanger was
in place -A. Yes.
Q. -- that window had to be removed, correct?
A. Correct.
Q. Otherwise that room would have turned
into an absolute furnace?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Of course.
BY MR. PACE:
Q. Of course, notwithstanding the form. So
after you took -- after the plant was turned off and
you took the heat exchanger down, you could replace
the window on that second story, in that second story
room, correct?
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MR. ANNESSER: Object to form.
THE WITNESS: Correct.
BY MR. PACE:
Q. So sometime after February 16 of 2016 is
when you replaced the window on the second story?
A. No, the window as it was before has been
replaced not much time ago. Not much time ago when I
decided to make offices. Because -Q. And do you recall who you paid to put the
window back in?
A. Yes.
Q. Who was that?
A. Was a contractor.
Q. Do you recall -A. Together with -- together with me, yes.
Q. When we talk about contractor, is this
again somebody who -- like a day laborer?
A. Yes.
Q. Somebody who you -- there is no records
of who this person is that Leonardo Corporation
maintains?
A. Yes.
Q. You are not aware of any records that
anyone maintains as to who this person is?
A. No.
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MR. ANNESSER: Object to form.
BY MR. PACE:
Q. And that person worked with you to
replace the window, correct?
A. Yeah, yeah.
Q. No one else was present at the time?
MR. ANNESSER: Object to form.
THE WITNESS: No.
BY MR. PACE:
Q. And what happened to the fans?
A. The fans are still there.
Q. The fans are still in the warehouse?
A. Yeah.
Q. And what happened to the cylinders?
A. The cylinders have been -- I have used
them for other things. I have recovered them for
other things. Can we cut five minutes?
Q. Certainly.
A. Only call my wife.
Q. Please. We will go off the record.
A. Five minutes.
THE VIDEOGRAPHER: The time is 18:16.
Off the record.
(Thereupon a brief recess was taken,
after which the following proceedings were had.)
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1
contained the reactors, the E-Cats. The other,
2
shorter, contained the control systems, also the
3
one that we call the computer container. Also
4
it was not -- sorry. Sorry.
5
Also it had to be completed and so arrive
6
in parts to be still connected, et cetera. In
7
the computer container mainly the electricians
8
worked, like Barry West, Fabiani. In the other
9
worked mainly the workers, I would say all of
10
them under my direction.
11
BY MR. PACE:
12
Q. Okay. What payments has Leonardo
13
Corporation made to Fabio Penon?
14
A. The same that Industrial Heat made. We
15
received invoices from the ERV and we paid the
16
invoices.
17
Q. Well, Penon -- Dr. Penon also -- he did
18
do a test for Leonardo Corporation back in 2012,
19
didn't he, before the license agreement?
20
A. Yes. No test. He made the
21
certifications.
22
Q. Made the certification?
23
A. The safety certification because he
worked with Bureau Veritas and with SGS also. And he 24
25
is the certificator. As I said before, we knew him

Italian is a Latin allocation is in solido, means if
Mr. A and Mr. B made an agreement with Mr. C and
Mr. C is paid from Mr. A, but is not paid from Mr. B,
Mr. A has to pay also for Mr. B.
So at that point since Industrial Heat
did not pay the last invoice of the ERV, I had to pay
for it.
Q. What payments has Leonardo Corporation
made to Fulvio Fabiani?
A. To Fulvio Fabiani, I -- he was a
consultant of mine. He was a consultant of mine. I
knew him in 2012. It's completely false that he was
adopted by the mother of my wife, as J.T. said. This
is completely invented.
He was a client of the brother of my wife
who is an attorney like you and we knew Fabiani
through the brother of my wife because he was a
client.
Q. I'm only asking you just again -A. No, no. Sorry, sorry.
Q. We're getting near the end of the day.
It's hard, I know.
A. You are right.
Q. What money has Leonardo Corporation paid
Fulvio Fabiani?
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to certificate my power plants in Italy in 2008, et
cetera.
At that point I knew him as a
certificator and I trusted him. So when I had the
necessity to make the safety certification for the
one megawatt plant of Leonardo, I called him again to
make the safety certification, so yes.
Q. So Leonardo paid him for those, whatever
work was done for the safety certification?
A. Yes, it is correct.
Q. And then other than that the only money
that Leonardo has paid Penon is for -- is pursuant to
the invoices that Penon has sent to both Industrial
Heat and Leonardo; would that be correct?
A. Correct, as the ERV. He sent the
invoices, same sum, it was 50/50, as per agreement,
and he invoiced to Industrial Heat and to Leonardo
Corporation. I don't remember exactly.
If I don't remember in total it was
something more than $100,000 divided in two, 50
percent paid by Leonardo Corporation, 50 percent paid
by Industrial. I don't remember if Industrial Heat
has paid or not the last. I don't think Industrial
Heat paid the last invoice and I had to pay on behalf
because in Italy there is a law that we say in
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A. Correct. I have retained him as a
consultant in 2012. I don't remember exactly how
much I paid him in the period.
I think I paid him something around 40,
$50,000. After that when I -- sorry, I end up the
answer.
Q. Since that time in 2012 has Leonardo
Corporation paid anything to Fulvio Fabiani?
A. No.
Q. Has Leonardo Corporation -- has Leonardo
Corporation paid anything to United States Quantum
Leap?
A. No, same thing.
Q. Am I correct that Fulvio Fabiani lived
when he was in Miami in a unit that you or a company
of yours owned?
A. No, he rented -- no, when he was in Miami
he rented an apartment that belongs to a company of
which I am the CEO.
Q. That's what I meant.
A. But he rented.
Q. He rented?
A. Yes.
Q. I think that's what I said too though,
maybe poorly.
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From:

Craigq <ccassarino@lti-global.com>
Wed nesday, April 30, 2014 6:07 PM
JT Vaughn
Fwd: R: RE: 1: Andrea Rossi

Sent:
To:

Subject:

JT as a follow up to our conversation today. Still not sure what he is saying
1 can follow up with another email What do you think.
Craig
Sent fi:orn my iPhone
Begin forvvardcd message:
From: "eon:l:l3@libero.it" <eon:l33@libero.it>
Date : April30, 2014 at 5:06:11 PM EDT
To: <ccassarino@lti-global.eom>
Subject: R : RE: I: Andrea Rossi
Reply-To: "eon333@libero.it" <eon333@libero.it>

Dear Craig:
We have to put in operation the 1 MW plant, that we are ready to put in operation since when we
delivered it, in August 2013. It has been delivered perfectly ready to go, as it has been turned off
after the May test. It has not been possible to put it in operation for reasons indipcndcnt from us:
location where to put it in operation, authorizations etc. I inspected it few days ago, and we made
some remarks: 1 E-Cat is disappeared, many valves had been wrongly manipulated etc. I sent a
report. We arc waiting to be ready to put it in operation. lt is not possible to put some modules
out, by contract. We had offered to make the test with the Hot Cat, and we had sent to you an
amendment, already signed by me and by Tom Darden, but for reasons remained misterious to
me Ampenergo did not sign and the amendment has been cancelled.
Warmest Regards,
Andrea
----Messaggio origin ale---D a: ccassarino@lti-global.com
Data: 30/04/201 419. 15
A: "eon333@libero.it"<eon333@1ibero.it>
Ogg: RE: I: Andrea Rossi

Hi Andrea,
Just trying to get some idea of how things were going with the testi ng of
the "blue box' 1MW. JT had mentioned a while ago that you were going to
get it running soon. We are very interested as to how it is going because
AmpEnergo's second tranche of funds are tied to the 350 day test and
COP (as I suspect your payment is too). Will you have to run the entire
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system or will you be able to take out a few of the E-cat modules and run

them.
Or were you still thinking of using the hot cat and the oil heat transfer set
up?
Time fly's bye too quickly and each day I am getting older. he he he
Warm regards,
Craig
----Original Message----From: "eon333@libero.it" <eon333@libero.it>
Sent: Wednesday, April 30, 2014 4:17am
To: ccassarino@lti-global.com
Subject: 1: Andrea Rossi

Dear Craig: this email bounced back to me: can you kindly forward it to
Jamie at Boeing?
Warmest Regards ,
Andrea
----Messaggio originale---Da: eon333@libero.it
Data: 30/04/2014 9.29
A: <jamie.childress@boeing.com>,
<tdarden@industrialheat.co>, <jvaughn@industrialheat.co>
Ogg: Andrea Rossi

Dear Jamie,
We are ready to start experiments with a small and old jet
engine. Did you find a solution?
Warmest Regards,
Andrea Rossi
p.s. I am sending this in copy to Tom Darden , President and
J.T.Vaughn, Vice President of Industrial Heat.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

2
CASE NO:

1:16-cv-21199-CMA

3
4
ANDREA ROSSI, ET AL.,
5
Plaintiffs,
6
vs.
7
THOMAS DARDEN, ET AL.,
8
9
10
11

Defendants.
__________________________________/

PERLMAN, BAJANDAS, YEVOLI &
ALBRIGHT, P.L.
282 CATALONIA AVENUE
SUITE 200
CORAL GABLES, FL 33134
Monday, February 13, 2017
9:07 a.m. - 5:18 p.m.
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VIDEOTAPED DEPOSITION OF JOHN THOMAS VAUGHN
(Corporate Representative of Industrial Heat, LLC)

Taken on behalf of the Plaintiff before
Elizabeth Cordoba, RMR, CRR, FPR, Notary Public in
and for the State of Florida at Large, pursuant to
Plaintiff's Notice of Taking Deposition in the above
cause.
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Q. Good morning, Mr. Vaughn.
A. Good morning.
Q. Could you please state your name for the
record?
A. John Thomas Vaughn. I also go by JT.
Q. Can you spell your last name.
A. V as in Victor, A-U-G-H-N.
Q. And have you been designated this morning as
the corporate representative for Industrial Heat, LLC?
A. I have been.
(Exhibit 1, Notice, was marked for
Identification.)
BY MR. CHAIKEN:
Q. I will show you what has been marked as
Exhibit 1. Sorry, Rudolfo, I have only got four sets.
Mr. Vaughn, have you seen Exhibit 1 before?
A. Exhibit 1, is that -- you mean just the front
page or the -Q. The entire document.
A. The entire document? I believe that I have.
Q. Okay. And who designated you to be the
corporate representative for purposes of today's
deposition?
A. The company.
Q. Who on behalf of the company made that
Page 9
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Thereupon,
THE VIDEOGRAPHER: We are on the record. The
date is February 13, 2017. The time is 9:07 a m.
This is media unit one of the video deposition of the
corporate representative of Industrial Heat, LLC in
the matter of Andrea Rossi, et al. versus Thomas
Darden, et al.
At this time may counsel please state their
appearances for the record.
MR. CHAIKEN: Good morning. Brian Chaiken and
Jonathan Annesser on behalf of the plaintiff.
MR. BELL: Bernard Bell for defendants.
MR. ARAN: Fernando Aran for third party
defendants JM Products, Henry Johnson and James Bass.
And my associate Francisco Leon will be joining
us shortly.
MR. NUNEZ: Rudy Nunez on behalf of third party
defendant Fulvio Fabiani and United States Quantum
Leap, LLC.
Thereupon,
JOHN THOMAS VAUGHN,
having been first duly sworn or affirmed and responded,
"I do," was examined and testified as follows:
DIRECT EXAMINATION
BY MR. CHAIKEN:
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decision?
A. That was made in conjunction with the directors
of the company, including Tom Darden and John Mazzarino.
Q. Okay. And do you currently have a position
with Industrial Heat, LLC?
A. I do. Vice president.
Q. Okay. What did you do to prepare for today's
deposition?
A. Reviewed documents with counsel.
Q. Okay. Did you do anything else besides that?
A. Spoke to some of our teammates with counsel.
Q. Okay. I am not asking the subject of your
conversation, but can you tell me the name of the people
who were present?
A. Counsel, and we talked by phone with T. Barker
Dameron, as well as Tom Darden, briefly. I believe that's
it.
Q. Okay. Turning to page A-4 of this document,
there is a list of areas of inquiry. Are there any areas
of inquiry -- and there are 27 areas listed -- are there
any areas of inquiry on this page that you are not
prepared to testify about today?
MR. BELL: Give me a minute to check something,
Brian.
MR. CHAIKEN: Sure.
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Italy, but would indicate that he was involved in
much more than he -- than he intimated to us. So
Petrol Dragon was a much greater environmental
catastrophe than he intimated to us.
And my research would also indicate that he was
involved in gold trafficking. And so this is all
online research. It may or may not be accurate. But
sitting here today, that's what I know.
BY MR. CHAIKEN:
Q. Okay. Let's talk about the existing parties he
claimed he was engaged with. So you said that you believe
he made inaccurate statements regarding existing parties
he was engaged with prior to entering into the license
agreement with Industrial Heat.
What specific facts are you aware of that lead
you to that conclusion?
A. Petrol -- Defkalion is one. And again, you
know, this is all contextualized information. So do I
have a specific affidavit from somebody at Defkalion? No,
I don't. But based on his reaction to every time
Defkalion was brought up, which is a very strong kind of
visceral reaction, looking back, I suspect that we weren't
getting the full and complete truth about whatever
happened with Defkalion. But we may have been.
So sitting here today, do I have anything that
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So he is -- he is advertising these results to
us as valid. Right? And sitting here today, I would say
that is not to be the case.
Q. That the results are not valid or that he
didn't believe they were valid or that he knew they were
valid at the time -- that he knew they were invalid at the
time and represented that they were?
A. I suspect that at the time he may have known
that they were invalid, but represented that they were.
Whether or not the assessors were pathological, meaning
they wanted it to work so badly that they believed it was
working, they weren't diligent enough to determine that it
wasn't, I don't know. But I believe, you know, even as
early as this date that Rossi knew that it wasn't working
and he represented that it was.
Also, if you -- this just refreshed my memory a
little bit that, you know, he would claim online, if you
go back in history, that it will be on the market in a
commercialization within a year, then X amount of time.
And I think you could say that those are knowingly false
statements. Because every time he said that, it's not
been the case that it has happened with any time period,
much less the time period that he highlighted. But these
would all be online comments he made.
Q. So in response to my question as to false
Page 41

Page 39

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

can kind of blatantly say, Well, you know, he said this
and Defkalion gave us an affidavit that says this, so he
must have been lying, I don't have that.
Q. Okay. Do you have anything that you could
point to specifically that you believe he said that was
inaccurate regarding the state of the art prior to your
entering into the license agreement?
A. State of the art. This gets at Levi and many
others, this report.
Q. Well, let's keep it solely to what Dr. Rossi
told Industrial Heat.
A. Mm-hmm.
Q. Is there something specifically that Dr. Rossi
told Industrial Heat prior to you entering into the
license agreement about the state of the art that you
claim was untruthful?
A. So he is saying, you know, in his e-mail
here -Q. What are you looking at?
A. I am looking at the document you provided.
Q. Exhibit number?
A. Exhibit 3, page two. So he says, you know,
"Dear all: Please find attached the convalidation of the
certificator made during the 7th of August, which repeated
the same results of the test in July, of July 16th."
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statements that he made to Industrial Heat prior to
entering into the license agreement, you pointed me to a
document I have just handed you, and you say that that was
your belief that he knowingly stated something that was
false.
Do you have any evidence that these tests or
that the test I handed you, which was Exhibit 4, was
inaccurate or false?
A. We do. And, you know, we tried to replicate
these same tests without success multiple times.
Q. Well, were you present in 2012 when this test
was performed?
A. I was not present when this test was performed.
Q. Okay. Do you have any reason to believe that
the data set forth in that test is inaccurate?
A. Now I do, yes.
Q. And the evidence you have is your attempt to
replicate and your inability to do so?
A. That is correct. As well as others, others'
attempts to replicate and their inability to do so.
Q. Did anyone who was part of this test ever come
out and say the data was manipulated or the data was
inaccurate?
A. They did not.
Q. Okay.
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A. That the license agreement has value to date?
Q. Yes.
A. No.
Q. Does Industrial Heat believe that the E-Cat IP
has value?
A. No, with one caveat. And this is, you know, it
would be an obtuse kind of minimal value, which would be
if some of the claims in some of its patent applications
were allowed and they, in fact, relate to something
somebody else is doing that does work. But that is a
pretty hypothetical scenario, so I think the answer is no.
But you could paint a hypothetical or possibly it could be
some value there.
Q. Is there a provision in the license agreement,
that is Exhibit 13 still, that provides that IH must be
able to successfully replicate a certain COP result
without the assistance of Dr. Rossi?
MR. BELL: Objection to form.
THE WITNESS: I would have to review the
license agreement. Clearly, there was a -requirements that -- I would have to review it,
Brian. I'm not sure.
BY MR. CHAIKEN:
Q. Are you aware of one sitting here today?
A. What is that?
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still under oath.
MR. BELL: He is under oath.
MR. CHAIKEN: I said Mr. Vaughn. Mr. Bell, do
you want to be under oath? I don't think so.
BY MR. CHAIKEN:
Q. Before we took the break, I was asking you
about the license agreement and whether or not there was a
provision in there that said that, in order for Leonardo
to be entitled to payment, Industrial Heat had to be able
to replicate results without Dr. Rossi's assistance.
Did you find the provision while we were on the
break?
A. I did review the license agreement while we
were on break. If you go to 12, I think it's 12 (b).
Q. Okay.
A. Leonardo and Rossi, jointly and severally,
hereby represents and warrants to the company that the
patents and patent applications identified in Exhibit A
and all other E-Cat IP, all of which is to be delivered to
the company in accordance with Section 3.2 (b) are owned
by Leonardo and/or Rossi and are all the patents and
patent applications and other intellectual property that
are necessary or useful for the company to develop,
manufacture, make, have made, use, have used, etc.,
deriving from the E-Cat IP in the territory.
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Q. I said, are you aware of one sitting here
today?
MR. BELL: Objection to form.
THE WITNESS: There is a replication
requirement?
BY MR. CHAIKEN:
Q. Yeah. Exactly.
A. I think it was inherent. Now, was it
specifically spelled out in the agreement? I'm not sure.
I would have to go back and review it.
Again, if you have something that is validated
by a bona fide third party and the technology is
transferred, then theoretically you shouldn't need that
requirement, right? But that's -- so if there is not,
that would be why. Because theoretically you shouldn't
need it. But it probably would have been safer to have it
in retrospect.
MR. CHAIKEN: We have got lunch here, so let's
take a break for lunch.
THE VIDEOGRAPHER: We are off the record. The
time is 12:58.
(Thereupon, a recess was taken.)
THE VIDEOGRAPHER: We are back on the record.
The time is 1:25 p.m.
MR. CHAIKEN: Mr. Vaughn, I remind you, you are
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So that in combination with 13-1, in
consideration of the payment set forth herein, Rossi will
provide ongoing training and support to the company and
the use of the plant in a production of the E-Cat products
for a period of not less than 12 months following
validation, as well as to the extent reasonably requested
by the company to enable it to utilize the E-Cat IP,
operate the plant and produce E-Cat products, etc.
Q. I'm sorry. I didn't see the word "replicate"
in any of those -- either of those two paragraphs. Did I
miss it?
A. I don't think you missed it.
Q. Okay.
A. But I think those paragraphs combined, clearly
we had to have the ability to replicate the technology.
It had to be transferred and we had to know how to use it
and operate it.
Q. Okay. Now, the ability to replicate was a
pretty big issue for Industrial Heat, correct?
A. It was.
Q. In fact, a lot of your response to the
complaint is about the fact that you were unable to
replicate, correct?
A. Correct.
Q. So if it was that important, why didn't the
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word "replicate" appear anywhere in the agreement?
MR. BELL: Objection to form.
THE WITNESS: As I stated earlier this morning,
we were, when Andrea drafted the agreement, we were
trying not to change his language unless we felt
absolutely we needed to. And when you combine 12 (b)
and 13-1, we believe that gets the same effect.
BY MR. CHAIKEN:
Q. During the one year following validation, call
it May 1, 2013, did Industrial Heat ever tell Dr. Rossi
that it could not replicate?
A. Yes.
Q. When did it do that?
A. I believe on numerous different occasions. But
one explicit conversation that comes to mind is a
conversation that Tom and I had with Andrea around the
kitchen table at Triangle Drive. Triangle Drive is where
the initial facility where Andrea worked is located. And
the basis of that conversation was to say to Andrea, you
know, Look, you think things are going swimmingly. We
don't believe that is the case. We can't replicate it.
You think it's -- the results are fine. We are not seeing
the same results.
And it became a heated conversation. And Tom
eventually, you know, after he kind of pounded the table
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marked for Identification.)
BY MR. CHAIKEN:
Q. Okay. I am going to show you, let's mark this
one as Exhibit 19. This is the Fourth Amended Answer,
Additional Defenses, Counterclaims and Third Party Claims
filed by the defendants in this case.
You said you reviewed this before?
A. Yeah. And I also during break reviewed this
document. And I was -- you know, you had asked me earlier
about did we believe that Rossi had violated the protocol
for validation. And so I reviewed this. This is, as I
said, I might need to go back to review these claims. It
refreshed me that only 18 of the specified 30 units were
tested. This was based on a health law requirement Andrea
represented to us.
But, anyway, that was another example of a
validation of that process. I apologize. I didn't -- I
reviewed it during break and wanted to highlight that. I
didn't recall that specific example when you asked me
earlier.
Q. I am glad you brought that up. Let's go to
that. So on page 37 you write here, Industrial Heat
states that paragraph 49, Because Leonardo and Rossi knew
that the plant could not achieve validation at the time of
the license agreement, they manipulated the validation
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quite literally, stormed out. And I think that was in the
fall -- I know that was in the fall of '13. I don't
remember was it September, October, November. I don't
remember exactly. But it was during that period of time.
Q. Did Industrial Heat ever make that
communication to Dr. Rossi in writing?
A. I don't know if we did. And we were seeing him
quite frequently in person at that time. And so it
wouldn't surprise me if we did not, that it was only
verbal. But I don't know. There may be some written
communication along those lines.
And, you know, the other thing is, it was much
easier to communicate in person with Andrea than it was
via e-mail because of the way he would react or appeared
to react via e-mail. You can see that in his responses.
Q. Mr. Vaughn, did you ever -- and I was hoping to
get a yes or no question to this, you can explain if you
need to -- did you ever in writing point to those two
contractual provisions that you just pointed me to, and
put those in writing and say, Dr. Rossi, you are in
violation of these two provision?
A. I don't believe that we did, with the
explanation I just provided.
(Exhibit 19, Fourth Amended Answer, Additional
Defenses, Counterclaims and Third Party Claims, was
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testing procedure to deceive counter-plaintiffs into
making the second payment under the license agreement.
You say "manipulated the validation testing
procedure." Does that include manipulating actual data or
is it just the procedure we are talking about?
A. That is a good question. You know, I mean, I
don't know that we know whether or not he manipulated the
data, as well, in addition to the procedure. If we go
through it, if you read kind of 50, and 50 to -- on a
little bit, it talks about how the protocol was
manipulated with this health office issue, etc., etc.
Q. Okay. Well, let's talk about that for a
second. Let's just be very clear. There is a difference
between manipulating procedure and manipulating data,
correct?
MR. BELL: Objection to form.
THE WITNESS: There is a difference between
manipulating procedure and data. I would say that
that's true.
BY MR. CHAIKEN:
Q. Okay.
A. But it could be -- it could be overlapped.
Q. Okay. Well, just for purposes of my question,
I want to make sure that we are talking about -- we are
separating those two different things.
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is February 2016, 25, 25, 25 percent. I think that all
those 25 percents were made, you know, those were the
February 2016 success -- so, anyway, your question was why
did that never change? 25 percent was chosen on
February 2016.
Q. So as of February -- well, it is February 2016
and you still hadn't been able to replicate, right?
A. Right.
Q. So -A. So one question would be, why is this higher
than the 15 percent, presumably?
Q. Well, why is it higher than 15 percent? Why is
it higher than all the -- one of the other investments,
other projects that you are looking at?
A. Well, there is another that was at 25 percent
and then there is one at 35 percent.
Q. Right.
A. And presumably this would have been due to -- I
am guessing -- the other independent reports, which kind
of compile all those factors.
MR. CHAIKEN: Okay. You know what, put that
one aside for now. I am going to show you a
different one.
(Exhibit 24, Feasibility Report of Cold Fusion
E-Cat of Industrialization in China, was marked for
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A. I don't think that I have, Brian. But that is
why I am flipping through it here. I did not make it.
Q. Looking at, let's see, the third slide says
1.2, at the top E-Cat.
A. Okay.
Q. It says: "Cherokee funds in 2013 owned the
E-Cat intellectual property and set up Industrial Heat,
LLC in Raleigh Triangle Industrial Park."
You used the word "Cherokee" in the same -- as
probably the same testimony you gave earlier about the use
of the word "Cherokee"?
MR. BELL: Objection to form.
THE WITNESS: Again, I didn't make this. So...
BY MR. CHAIKEN:
Q. Okay.
A. So I would never have said "Cherokee funds."
But I don't know who made this. And it is hard for me to
comment on it.
Q. Let me ask you this. There is a statement on
this slide, it says "they improved the E-Cat reactor to
COP of 20 to 80, the test data of Industrial Heat, LLC."
Is that a false statement, as far as you know?
A. As far as I know, yes.
Q. And, in fact, if someone from Industrial Heat
made this presentation, this would have been a false
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Identification.)
BY MR. CHAIKEN:
Q. I am going to show you what has been marked as
Exhibit 24. Exhibit 24 is a copy of a Feasibility Report
of Cold Fusion E-Cat of Industrialization in China.
Have you seen this report before?
A. I don't know.
Q. Do you know if Tom Darden ever used this
PowerPoint as a presentation that he made in China?
MR. BELL: What is the source of this? This
doesn't appear that it was produced by us and it
doesn't have any other indicia of where it came from.
MR. ANNESSER: It was attached to an e-mail
provided by your clients.
MR. BELL: It was produced in this case?
MR. ANNESSER: Yes.
MR. BELL: Okay.
THE WITNESS: Sorry, Brian, what was your
question again?
BY MR. CHAIKEN:
Q. My question is, do you know if Tom Darden ever
presented this on a trip to China, to whether it be the
investors or parties?
A. I don't know.
Q. You have never seen it before?
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presentation, right?
MR. BELL: Objection to form.
THE WITNESS: As a vice president of Industrial
Heat, I never saw this before it went out. This is
not my work. And if somebody made this presentation
that was part of Industrial Heat, I would be
surprised.
BY MR. CHAIKEN:
Q. Okay. But my question is, if someone made this
representation to potential investors, this would have
been false?
A. It would have been false.
MR. BELL: Objection to form.
BY MR. CHAIKEN:
Q. Okay. One more slide on this exhibit that I
want to take a look at. Section 3.6, Company Structure.
It states under this slide -- are you with me?
A. Yes.
Q. In the first paragraph: "Set up a
Sino-American joint venture. United States side transfers
the whole technology of E-Cat for getting a part of the
stake in the joint venture accordingly."
Are you aware of any joint venture that
Industrial Heat did with anyone in China?
A. No.
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August 2013. I know that Andrea felt he needed to rebuild
the unit, which we assisted him in doing. And then
otherwise it should have been started shortly thereafter.
He kept wanting to work on other things, specifically
preparing for the Lugano test, which ended up taking place
in February and March of '15. So he was running a lot of
tests to destruction and doing this, that and the other.
But there was no reason that it shouldn't have started in
August or September.
Q. Did Industrial Heat ask Dr. Rossi to start the
test in August or September of 2013?
A. We -- we had conversations about what his plans
were in that regard, you know, and he was delaying. What
reason? I think the reason was he wanted to focus on the
Lugano test. But we definitely did talk about that and
where it would be located and things like that.
Q. Did Industrial Heat have the funding lined up
to pay Dr. Rossi $89 million as of August 2013?
A. Yes. The funding was not a concern of ours, so
long as he performed. It would be in addition to
Woodford's interest, others would be more -- it would be
an easy thing to raise capital for. So that wasn't -that wasn't at the top of our concern list. Our concern
was, does it work and can it be proven to work and is the
technology transferred? If we could prove those things,
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finding a customer in North Carolina?
A. We did talk to him about that, you know, as he
was asking about this. So there was customer next door.
It was at -- Southern Industrial Contractors was the
facility next door and actually the owner of our building
that we were in. And they washed trucks using hot water,
hot steam, steam such water. So one easy thing that we
proposed was just piping up hot water, you know, piping
the heat, I should say, over there to heat their water for
that purpose for washing their trucks.
Another one was brick company installation. I
can't remember if it was brick or plywood. Anyway, there
was a facility just kind south of Raleigh, an industrial
area where Tom was familiar with.
Q. Did Industrial Heat ever make agreements with
anyone else to do that exact experiment, combine the E-Cat
with an existing customer?
A. No. Andrea kept coming up with reasons as to
why it wasn't sufficient or he didn't want to do it. His
goal was to get it down in Miami.
Q. Did Industrial Heat ever ask specifically
Dr. Rossi to start doing the guaranteed performance tests
required by the contract?
A. You know, I imagine that that conversation came
up. It is hard to believe that that conversation wouldn't
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then 89 million was pretty easy, in our view of the world.
Q. If you turn to page three of this document, it
has a paragraph in the middle of the page that says "new
facility." Do you see that?
A. I see it.
Q. It says: "Later on," in the middle of the
paragraph, "later on, we hope to find a nearby beta
customer with a secure site where we can operate this
plant for a year or more. We are impeded in finding this
customer now because we are not publicizing our
involvement. If any of you have a suggestion, please let
me know."
Whose idea was it to have a customer for the
purposes of testing the E-Cat equipment?
A. Andrea's. And, you know, I think Tom mentions
that because Andrea had already broached that idea.
Q. And when did he broach that idea?
A. I'm not sure of the exact time, but clearly
early on, after delivery of the plant in August 2015.
Q. I see.
A. One of his consistent themes was, you know, we
always -- he believed it needed to be ratified by a
customer. We could care less about a customer, but that
was important to Andrea.
Q. Did you have conversations with Dr. Rossi about
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have come up, as when do you want to start this text?
When is this test going to start? And what is that
process going to be? Are there e-mail communications on
that? I'm not sure. Again, at this point we were seeing
him almost daily, so it would have been easier to talk
about it.
Q. Did Industrial Heat ask Dr. Rossi to
participate in tests in Industrial Heat's facility in
North Carolina?
A. Sure. But these were not -- these were tests
of single devices.
Q. Right.
A. Sure, we did.
Q. Was there any -- was there ever a time that
Dr. Rossi told you that he would not agree to participate
in doing testing, whether it be in Industrial Heat's
facility or anywhere else?
A. Do you mean with regard to one megawatt or do
you mean with regard to testing of the individual units?
Q. Let's talk about everything other than the one
megawatt.
A. Any time we wanted to conduct testing, he
always -- he wouldn't -- he would be very obstructionist
or not participate, unless he was controlling all the
variables, which was not helpful to us. We wanted him to
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Andrea wanted to amend it to have it focus on a different
unit, what he called a six-cylinder unit, versus the -what was tested in one megawatt unit, so called.
(Exhibit 26, IH4856 through 4857, was marked
for Identification.)
BY MR. CHAIKEN:
Q. Let me show you what has been marked as
Exhibit 26.
And before I ask you about Exhibit 26, is your
testimony that it was Andrea who wanted to test the
six-cylinder, not Industrial Heat?
A. Correct. Yeah. He was -- he was putting that
forth. We were -- we were going to accommodate him on
that front. But that is what -- that was broached by him,
if I recall correctly.
Q. Is it your testimony that Industrial Heat would
have preferred the one megawatt over the six-cylinder?
MR. BELL: Objection to form.
THE WITNESS: That we would have preferred -BY MR. CHAIKEN:
Q. To test.
A. We -- what we wanted was a definitive and clear
test, an assessment of the technology. Whether it be the
six-cylinder or the one megawatt. If the six-cylinder had
put out, I think it was contemplated it would put
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through 4857. It's a series of e-mails in July of 2013
between Tom Darden and Dr. Rossi. You are cc'd on some of
these, as well. I believe the conversation's about
working to set up the facility, so as to be able to
perform testing on the one megawatt unit.
A. Mm-hmm.
Q. Is that accurate to you?
A. It looks like that is an exchange between
Andrea and Tom with two workers, saying something about a
flag at the end. And Andrea saying, looks like, you know,
I need an expert plumber, an electricist, I presume an
electrician, blue collar, not engineer. One expert
welder, ability to TIG weld.
Q. And Tom asks on July 18, "One question, when do
you estimate the work will begin?" And then Dr. Rossi
responds, "When all the two containers will have arrived
we can start. Therefore, I would say end of August."
A. Mm-hmm.
Q. And is it your understanding that Dr. Rossi
wanted to start the one megawatt test at the end of
August?
A. It appears to be what he is saying here.
(Exhibit 27, Second Amendment to the License
Agreement, was marked for Identification.)
BY MR. CHAIKEN:
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250 kilowatts or something like that. You know, that's -that's a significant amount of real output. If that was
at a COP of ten, you know, we would have...
Q. Did Industrial Heat have a preference?
A. One megawatt versus six-cylinder? As I said,
we were willing to accommodate him. We cared about the
validity of the test. I think one megawatt of real output
is slightly better than anything short of that, all else
equal.
Q. Okay.
A. But it's -- you know, we were going to
accommodate him and just never put it into effect.
Q. Okay. But putting aside the accommodating
Dr. Rossi, did Industrial Heat have a reference as to
whether it used the one megawatt or the six-cylinder?
A. I would say if you had -- besides the fact we
were trying to keep him happy, take that out of the
picture, I would say that our preference would have been
for a higher power unit, which would have been a one
megawatt, right?
Q. Okay.
A. All else equal. But factor in the
accommodating Andrea, we were trying to keep him happy, as
well.
Q. Exhibit 26 has been Bates stamped IH4856
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Q. Okay. Mark this one as Exhibit 27. Exhibit 27
is the second amendment -- I didn't mean to throw it at
you -- the second amendment to the license agreement.
Have you seen this document before?
A. Yes, sir.
Q. And do you know who drafted this?
A. I don't recall who did the original draft.
Q. Okay. And do you know why this was drafted?
A. This was, you know, Andrea was wanting to
change the unit under test from the one megawatt, I
believe. I haven't read this yet, but to a six-cylinder.
Q. Okay. In paragraph -- the under the whereas
and therefore clauses, it states: Section 5 of the
agreement is hereby amended to delete in its entirety and
replace it with the following: 5. Guaranteed
performance. Payment of the amount set forth in Section
3(c) which is contingent upon a six cylinder Hot Cat unit
reasonably acceptable to the company "the six cylinder
unit," operating at the same level or better at which
validation is achieved for a period of 350 days, even if
not consecutive, within a 400-day period commencing on the
date agreed to in writing between the parties.
"Guaranteed performance."
See that?
A. I see that.
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Q. So at that time, at least at the time of this
document, was Industrial Heat willing to postpone the
start of the guaranteed performance test?
MR. BELL: Objection to form.
THE WITNESS: It appears that that was
contemplated by this amendment, which was never put
into effect.
BY MR. CHAIKEN:
Q. Okay. And whose signature is on page three?
A. Tom Darden's and Andrea Rossi's.
Q. And you say this agreement was not put into
effect, and you say that because why?
A. It was never signed by AEG. For it to be
effective, it had to be signed by all parties. And I
think there was later notice circulated that said it was
not in effect because it had never been signed by AEG.
Q. Got it. Did -- any time after October 2013 and
prior to this lawsuit beginning, did Industrial Heat
inform Dr. Rossi that, The time had passed, you could no
longer achieve guaranteed performance, and you could no
longer achieve an $89 million payment?
A. I'm not sure that we informed him of that
verbatim, as you stated.
Q. Okay. Did you say it to him in any -- any
summary of that, in any -- in any way did you say, Listen,
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THE WITNESS: Again, in a hypothetical
scenario, a lot of things are possible and that is
one possibility.
BY MR. CHAIKEN:
Q. Did you ever -- did you ever say that or
communicate that with Dr. Rossi?
A. No. He wanted to do a specific thing and we
wanted to allow him to do that thing to better understand
the state of the art.
Q. Did Industrial Heat inform its investors that
it had considered the time for performance of the
guaranteed performance test having -- had passed?
A. I believe that we did.
Q. And how did you do that?
A. I am guessing, but I am guessing it was either
an e-mail -- most likely an e-mail or in a memo. But at
the same time, Woodford was as eager as we were to pay him
if it performed and the technology would have been
transferred.
Q. And you know that because Woodford told you
that?
A. Correct. I think, more precisely, said that to
Tom.
BY MR. CHAIKEN:
Q. When did Industrial Heat first come to the
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the time has passed, you are -- we are not having a
guaranteed performance test?
A. I am trying to recall. You know, I -- I don't
recall.
Q. Do you think that was something that would be
important to inform him, that he no longer had the
opportunity to earn $89 million?
A. Again, we were planning to pay him, if he could
perform. Notwithstanding the fact that he had violated
the agreement, not met the conditions of the agreement.
So if we had done that, let's take a hypothetical
scenario, dealing with a volatile character, you don't
know how he is going to respond. Our goal, as stewards
and as managers, is to determine definitively the state of
the art. And by being confrontational, sooner rather than
later, it ensured that you would just blow up in -- there
was a chance, at least, that you would blow up the entire
relationship and Andrea would stop working on it
altogether and so, therefore, we just wouldn't know.
Versus getting more information and getting more data to
determine the state of the art.
Q. Well, couldn't you have told him, Hey,
Dr. Rossi, we think that the time has passed, but if you
perform, we are willing to still pay you?
MR. BELL: Objection to form.
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conclusion that the time for the guaranteed performance
test had passed?
A. I don't recall. But from a technical
perspective, it would have been 60 days after delivery of
the plants, presumably.
(Exhibit 28, IH45757 through 45819, was marked
for Identification.)
BY MR. CHAIKEN:
Q. I will show you what has been marked as
Exhibit 28. Exhibit 28 has been Bates marked IH45757
through 45819. It is a letter from Myers Bigel to Tom
Darden.
Have you seen this before?
MR. BELL: Before you answer, any questions on
this document, I believe we called this back, did we
not?
MR. CHAIKEN: I believe we contested that.
MR. BELL: I am not going to let him answer any
questions on it.
MR. CHAIKEN: Okay. You are going to instruct
him not to answer?
MR. BELL: I am going to instruct him not to
answer.
MR. CHAIKEN: Okay. We will save that one.
(Exhibit 29, 107550 through 107552, was marked
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acknowledging that we had been planning and willing to pay
him for performance notwithstanding his inability to meet
the requirements of the contract. So this was -- this
would be provided to Woodford as a potential -- as a
capital needs and business plan.
Q. Okay. Was there anything that prevented
Industrial Heat from performing the guaranteed performance
test in North Carolina?
A. Only Andrea.
Q. Was there any regulatory impediment?
A. No.
Q. Did anybody from Industrial Heat say that there
was a regulatory impediment?
A. No, not that I recall. I know we talked about
this with the director of the EPA in North Carolina. And
we also had a consultant on this issue.
(Exhibit 32, IH10037 through 38, was marked for
Identification.)
BY MR. CHAIKEN:
Q. Let me show you what has been marked as
Exhibit 32. Exhibit 32 is Bates stamped IH10037 through
38. It is a series of e-mails from August of 2013.
And I am going to refer you specifically to the
one on the second page. It doesn't appear that you were
cc'd on this e-mail. Do you recall ever seeing this
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Q. And was he retained by Industrial Heat?
A. He was.
Q. And why was he retained by Industrial Heat?
A. I think we asked him to do some research into
how this product may be regulated, if it turned out to
work and to emit radiation. What -- you know, what's the
process for that? What would we -- what should we be
preparing for from a regulatory perspective?
Q. And did he also -- was he also asked to
determine whether or not there was regulatory approval
required to run a 350-day test in North Carolina?
A. I can't recall if we asked him that exact
question. Again, he was more of a -- kind of at a higher
level. Forget about the test. We were concerned about
the commercialization of the product. If this is real and
it does work, what is required from a compliance or
regulatory perspective?
Q. If you read the last paragraph, it states:
"Barring the revelation of new information that would
indicate that the device contains licensable amounts of
radioactive material or emits measurable quantities of
ionizing radiation, there is in my opinion no basis for
considering the manufacture or possession, use of transfer
of these devices to be subject to any licensing
requirements or safety regulations for ionizing radiation
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before?
A. I don't think so. I don't think so.
Q. On the second page is an e-mail from Dr. Rossi
to Tom Darden and other people. He states in paragraph
three: "Some update certification, the BV certification
makes easier the application to six cylinders. In October
Bianchini will come to Raleigh to make the job regarding
the authorizations."
Who is Bianchini?
A. I think that is a guy that Rossi would have do
background radiation assessments.
Q. And what authorizations is he referring to in
this e-mail? Do you know?
A. I'm not sure. I think he's -- it was some
process that he was wanting to run. Maybe it was a safety
certification or something else that he was doing. I'm
not sure.
(Exhibit 33, IH3735, was marked for
Identification.)
BY MR. CHAIKEN:
Q. Okay. I am going to show you what has been
marked as Exhibit 33. Exhibit 33 is Bates stamped IH3735.
Do you know who Stephen Browne is?
A. He was a nuclear radiation compliance
consultant.
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under current state or federal regulatory authority."
Was that specifically what he was required to
do or requested to do?
MR. BELL: Objection to form.
BY MR. CHAIKEN:
Q. Provide an opinion as to that?
A. I believe it is. You know, as I recollect, we
engaged him to look into what sort of regulatory
compliance issues we may face if this technology performed
as advertised from a commercialization perspective.
Q. When did Dr. Rossi first propose to do the
guaranteed performance test in Florida?
MR. BELL: Objection to form.
BY MR. CHAIKEN:
Q. I will rephrase.
Did Dr. Rossi ever propose to do the guaranteed
performance test in Florida?
A. I'm not sure when he proposed doing testing,
like when he first said, I want to do any further testing
in Florida. I just don't recall when he first broached
that idea. I think that it would have been in the fall of
'13, as I state here. I am getting my years mixed up.
'13. But I don't recall precisely when he first brought
that up. But I am sure it's in the e-mails.
Q. Did Industrial Heat agree to do the test in
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Florida?
MR. BELL: Objection to form.
THE WITNESS: No. What we allowed him to move
forward with his proposal, which was to do testing
with a customer he represented as an affiliate of
Johnson Matthey in Florida. And we thought, Well,
you know, if a group like Johnson Matthey can affirm
that this technology performs as advertised, that is
a good thing. And so we allowed that to proceed.
BY MR. CHAIKEN:
Q. We will get into that in a second.
But what equipment did Industrial Heat agree
would be tested in Florida?
MR. BELL: Objection to form.
THE WITNESS: Again, he wanted to test, what he
was telling us, was the one megawatt plant in Florida
with a customer. And so, you know, again, trying to
be accommodative and probably overly gracious, in
hindsight, we allowed that.
BY MR. CHAIKEN:
Q. So you agreed to test the one megawatt plant in
Florida?
MR. BELL: Objection to form.
BY MR. CHAIKEN:
Q. Agreed?
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happy.
Q. Okay. But it had full control. Andrea
couldn't move the one megawatt without Industrial Heat's
agreement, correct?
A. Again, we allowed him to take it down there.
Q. Right. And, in fact, Industrial Heat did ship
the one megawatt to Florida, did it not?
A. I believe that we helped Andrea ship it. Now,
did we ship it or did Andrea ship it? I don't recall.
But it would not surprise me if, in fact, we contracted to
transfer, a transportation contractor that was used to
move it.
Q. Do you know exactly when it was shipped?
A. I don't recall exactly. I believe it would
have been -- was it December of '14? I don't recall
exactly. January of '15. I don't recall exactly.
Q. December '14, January '15, somewhere around
there?
A. I think. I'm not sure.
Q. Did -- well, was there -- was there a
requirement in the contract, and I know we talked about
this a little bit before, that there be an actual customer
using the heat generated by the heat gap?
A. No.
Q. Okay. Would or could that guaranteed -- I will
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A. We allowed him to do what he was proposing to
do.
Q. Okay. And what he was proposing to do is test
the one megawatt?
MR. BELL: Objection to form.
THE WITNESS: He was proposing to install the
one megawatt at a facility where an affiliate of
Johnson Matthey would use it for industrial processes
and would provide, you know, feedback on their power
consumption from the one megawatt device.
BY MR. CHAIKEN:
Q. Was the discussion about him doing that test
with a six cylinder?
MR. BELL: Objection to form.
THE WITNESS: I don't recall. I recall him,
again, around the second amendment, but I don't
recall whether or not at that point he was requesting
the six cylinder.
BY MR. CHAIKEN:
Q. At this point in time the owner of the one
megawatt was Industrial Heat, correct?
A. Correct.
Q. And Industrial Heat controlled where that unit
was located, correct?
A. Correct. All the while, trying to keep Andrea
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call it for purposes of ease and reference, I am going to
call it the guaranteed performance test. You can dispute
whether it was or not, but just for the sake of my
questioning, I am going to use that term. Fair?
A. Okay.
Q. Could the guaranteed performance test have been
performed without an actual customer?
MR. BELL: Objection to form.
THE WITNESS: Sure. As originally
contemplated, there was no customer involved.
BY MR. CHAIKEN:
Q. Right. But did IH think it was important to
have an actual customer?
A. We thought, when we thought it was Johnson
Matthey, we were thinking, wow, that is a real reputable
company. It was not totally absurd that it would be
Johnson Matthey, weirdly enough. I realize if someone
said, Well, GE is going to do this, that would maybe sound
crazy. But Johnson Matthey has a weird history in the
LENR field. They have been involved through supplying of
materials and kind of a -- if you do a little bit of
research on it, they are not -- they do appear to have at
least some tangential interest in the LENR field. So it
wasn't totally absurd that, of all the companies out
there, Johnson Matthey might actually be willing to test a
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significant sized prototype.
Q. Putting Johnson Matthey aside, and my question
doesn't even relate to them. In general, did Industrial
Heat think it was useful to have an actual customer, you
know, use the heat?
A. It depends on the customer, I would say. And
we were -- we were always trying to be accommodative to
Andrea. We wanted to understand the performance of the
technology. Andrea's perspective was always, You got to
have -- it's got to be market value, it's got to be
validated by the market. That is the only time it will be
accepted.
So he felt the need to have a customer. Once
we heard that that customer was Johnson Matthey, we
thought, Well, that is a real customer. And if they
affirmed that they consumed the amount of power that was
supposedly being supplied, then that would be a -- that
would be a positive thing. It would be
credibility-enhancing.
Q. Would using the truck washing company be
equally as enhancing?
A. Again, if they could -- if they could affirm
that the amount of power consumed was, in fact, the amount
of power. If they used the amount of power that was
claimed to be consumed, that would be good.
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Q. Did I misstate that?
A. I think that what mattered most to us is that
it -- you are talking about in regards to a customer?
Q. Yes. A customer generally.
A. Our desire was that we know the state of the
art. And if a customer was a bona fide reputable company,
presumably such as Johnson Matthey, in our view that was
credibility-enhancing.
Q. So -- okay. So when it comes to that, would
you agree that who the customer was was an important issue
or called a core issue for Industrial Heat for purposes of
making the decision to allow Dr. Rossi to go to Florida
with it?
A. I would say that it was convincing to us, or
interesting or intriguing, I don't know the right word,
that he represented it that it was Johnson Matthey.
Because that's clearly better than a company that he and
his attorney formed. Right? If we had known that, that
is a different story.
Q. And if you had known it was not -- a company
not affiliated with Johnson Matthey, your testimony is you
never would have allowed the one megawatt to go to
Florida?
A. Well, if it were not affiliated with Johnson
Matthey, but was a subsidiary of GE or something, for
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Now, Southern Industrial Contractors, that is
the company, are they as impressive as Johnson Matthey? I
would say not, from an outsider's perspective, because
more people probably know Johnson Matthey than Southern
Industrial Contractors.
Q. Sure. Putting aside the name of the company,
for purposes of my question.
A. Okay.
Q. Irrespective, and I understand what you are
saying about Johnson Matthey specifically. But did you
think it was going to be useful to be able to tell
potential investors, Hey, we have a customer who,
regardless of who it is, made use of the steam?
A. That was -- I don't think that that was a key
focus of ours. Right? And if it -- what we wanted was a
-- some sort of reputable body, whether it be through
their involvement in a prototype test or just a contracted
assessment to say, We hereby affirm the performance of
this device.
Q. So to you -- what mattered most to Industrial
Heat was the name of the company, not what the company was
doing or what it was -- what kind of business it was
engaged in?
MR. BELL: Objection to form.
BY MR. CHAIKEN:
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example, then maybe so. But if it were just -- if we knew
that it was, in fact, what it turned out to be, no, we
would not have allowed that.
MR. BELL: Can we take a short break?
MR. CHAIKEN: Sure. Off the record.
THE VIDEOGRAPHER: Off the record. The time is
3:18 p m.
(Thereupon, a recess was taken.)
THE VIDEOGRAPHER: We are back on the record.
The time is 3:26 p m.
(Exhibit 34, IH117296 through 297, was marked
for Identification.)
BY MR. CHAIKEN:
Q. Mr. Vaughn, I am going to show you what has
been marked as Exhibit 34. Exhibit 34 is Bates stamped
IH117296 through 297. It is two e-mails. First one on
the first page is from Tom Darden. Second one on the
second page is from Andrea Rossi to Tom Darden, and I
believe you are cc'd on this one.
Do you recall seeing this e-mail before?
A. I'm not sure, but clearly it went to me. So...
Q. On the second page, the e-mail from Andrea
Rossi to yourself and Tom Darden and others, Andrea
states, paragraph two or number two: "Since August 2013
it has been impossible to communicate to us the where to
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install and make operative the plant."
Do you see that?
A. I see that.
Q. Do you -- do you contest that Industrial Heat
made it impossible to communicate where to install the
plant to Dr. Rossi?
A. I do contest that. And that, you know, he
could have tested it right where it was delivered to.
There was no reason that it couldn't have been tested
there. Or, you know, any number of other locations around
there, that the truck contractor which actually was right
next door, the brick plant or the plywood plant there,
just south of Raleigh.
Q. If you go to the next page, Tom Darden
responds: "Your e-mail refers to contract sections, but I
haven't read them since we signed. I will need to get a
copy of the document and read it."
That is not a true statement, is it?
MR. BELL: Objection to form.
THE WITNESS: Which statement? Your e-mail
refers to contract sections, but I haven't read them
since we signed. I will need to get a copy of the
document and read it.
BY MR. CHAIKEN:
Q. This part where he says "I haven't read them
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Q. So here we are in June of 2014. Was Industrial
Heat pushing the guaranteed performance test to start? Or
did it matter to Industrial Heat when it started?
A. In June of 2014?
Q. Sure.
A. From my perspective, it would have been better
if it had started before then, well before then. But...
Q. Is there any written communication from you or
Tom to Dr. Rossi, saying, Let's start the guaranteed
performance test. Why are we waiting? Something to that
effect?
A. I'm not sure. Again, we were in constant human
contact with him for a period of time. Where I'm sure we
communicated these things. He is a difficult guy to deal
with.
Q. Is it your testimony that you had said on
multiple occasions to Dr. Rossi orally, Hey, time to start
the guaranteed performance test, and he refused to do so?
MR. BELL: Objection to form.
THE WITNESS: My testimony is that we had
talked about when to start the test and where to
start the test, and he came up with various different
reasons for why not to start it or why he was
focussed on something else, through the fall of 2013.
BY MR. CHAIKEN:
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since we signed," that is not true, is it?
A. I have no reason to believe that it's not true.
Q. I mean, you guys had your internal
conversations leading up to this regarding whether or not
the guaranteed performance test had been waived,
basically, by Dr. Rossi, right?
MR. BELL: Objection to form.
THE WITNESS: Our key focus was on whether or
not the technology worked and whether or not we could
make it work. But, you know, I don't -- I don't
believe that there is any reason that Tom would have
been reading the agreement. Right?
I mean, counsel would say, if you have a
conference call, for example, your counsel would say,
X, Y, Z, he is in breach of agreement because of X,
Y, Z. Maybe I would have said the same thing. I'm
not sure. But I don't have a reason to believe that
Tom is not telling the truth here.
BY MR. CHAIKEN:
Q. Okay. Next sentence he says: "Ideally, we
would not make a decision about this new location for a
while longer. We have 69 days before the plant is to
start up, so perhaps decision can wait a while."
Do you see that?
A. I see it.
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Q. Now, there was a meeting held in Raleigh
between yourself, Tom, Dr. Rossi and Henry Johnson. Do
you recall that meeting?
A. Was that the meeting that took place at Red
Robin?
Q. I believe so.
A. If it was, then that is the meeting I recall.
Q. Did you have multiple meetings with Dr. Rossi
and Henry Johnson or just the one?
A. I think it was just the one, but that is the
one I recall.
Q. Okay. Then that is the one I am referring to.
A. Okay.
Q. Was anybody else there besides the four of you
at that meeting?
A. I don't believe so.
Q. Okay. What did you know about Henry Johnson at
that time?
A. I don't know if we realized it during the
meeting or later that he was also Rossi's attorney. But
at some point, either during the meeting or after the
meeting, his name, you know, rang our bell and we said, We
have seen that name before, and I think we saw it
originally in connection of escrowing of funds for the
validation step.
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Q. Right. What was the purpose of that meeting?
A. To meet a corporate representative of Johnson
Matthey.
Q. Specifically to meet a corporate representative
of Johnson Matthey?
A. That is what Andrea had said. And then we got
to the meeting and it was Henry Johnson, and then the
company that they were talking about was JM Chemical
Products or JM Products, I can't think of what the name
was. And Andrea said, Well, you know, Johnson Matthey
doesn't want publicity around this or wants to not be -be detached from this, so they have set up a subsidiary
which Henry Johnson is going to be the president of.
Q. Before we get to the meeting and what was said
at the meeting, how did or when did Dr. Rossi inform you
that the purpose of the meeting was to meet the corporate
representative of the Johnson Matthey?
A. Prior to the meeting, he was saying, you know,
we will go and we will meet Johnson Matthey's
representative.
Q. And did he say that in writing or was that
oral?
A. I can't recall if it was in writing or oral or
both. But my recollection is that's why we were both
there at that meeting, right? I mean, if we were just
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This is Henry Johnson, who Johnson Matthey has hired to be
the president of JM Chemical Products, Inc. and they are
trying to distance themselves from it.
You know, I don't remember exactly what he
communicated. But that was the effect of the message. He
wanted us -- we wanted to meet a representative and we
were even willing to go to the UK to meet somebody at
Johnson Matthey who could affirm what he was saying. He
said, Well, actually, I will have their representative
come up. He is in Miami. And we will meet in Raleigh.
And that is the meeting at Red Robin.
Q. Is there anything else that Dr. Rossi said at
that meeting?
A. I am sure he said other stuff.
Q. I mean in general.
A. I don't remember.
Q. Substance.
A. The thing that I recall is what I have
described, the points that I recall is what I described.
Q. What did Henry Johnson say at that meeting?
A. I don't recall him saying a whole lot, you
know. I remember being unimpressed by his general
appearance and presence and disposition. He doesn't come
off as a particularly confidence-inspiring person. But I
don't remember anything specific that he said. Other than
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going to be there to meet his real estate attorney, I
don't think Tom would have taken the time to come.
Q. Is there some e-mail you can point me to where
Dr. Rossi said specifically, We are going to meet with
representatives of Johnson Matthey?
A. There may be. I'm not sure. I am not the guy
who has gone through all the discovery.
Q. Okay. Because I didn't -- if there wasn't one
produced in discovery, it doesn't exist, correct?
A. I suppose it. Yeah, everything was produced in
discovery. So if it is not in the discovery batch, then
it doesn't exist.
Q. Now, at the meeting, what was said by Dr. Rossi
at that meeting?
A. I don't recall quotes. What I recall is being
surprised, and I don't remember if it was during the
meeting or after the meeting, that it was Henry Johnson,
you know, Rossi's attorney who was going to be the
president of this company.
Q. Okay.
A. So I don't remember, excuse me, quotes or, you
know, exactly how he introduced him. It would be just,
Here is Henry Johnson, the president of JM Chemical
Products, Inc. or JM Products, Inc. or whatever the name
of the company was, or if he would have said, you know,
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just, Hey, how is it going? Nice to meet you. Things
like that.
Q. After that meeting, did Industrial Heat perform
any due diligence into JM Chemicals or JM Products at that
time?
A. I don't recall. You know, I think there was
some analysis done on where the entity was -- was formed
by the secretary of state filings. And then there was an
OFAC compliance document that had representations in it
that were signed by Johnson and by Andrea.
Q. Now, where did you find out JM Products was
formed?
A. I believe that it is formed in the state of
Florida. And I don't remember when we discovered that,
but they represented that it was controlled by a UK
company.
Q. Did you know what JM Products business was or
did you inquire into that?
A. I believe we were told, if I recall correctly,
that they were manufacturing some sort of platinum sponges
or things like that. We were always -- it was always kind
of under the guise, Oh, you can't -- they want to be top
secret about this. You can't know what they are doing.
And they don't want you to know that Johnson Matthey is
involved, but they are involved.
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And so it wasn't like we could go and say,
without causing a big ruckus, Hey, we want to know exactly
what is going on in this side of the building, and let us
see it. It was always kind of communicated to us that
that was proprietary and confidential.
Q. Did you know how long JM Products had been in
business?
A. I believe we knew, I am trying to recall, that
it was recently formed entity. And it is not that Andrea
was necessarily hiding that. I think he said, This was
formed, they formed this entity to do this test and kind
of keep some separation. But under the auspices of it
being Johnson Matthey behind the entire thing.
Q. So you knew before you entered into the term
sheet that this was a newly formed company, right?
A. I don't know. I just don't know. I don't know
at what point we knew that. And as you see, they changed
the name of the company. So it is hard to determine, you
know, what exactly the name of the company was and,
therefore, hard to look it up.
Q. Did you do any due diligence into Henry Johnson
himself?
A. He is a lawyer. I do believe that our counsel
affirmed that he does have his law license, surprisingly
so. But I can't recall a lot of additional information
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Johnson Matthey and that Johnson Matthey was behind
this effort.
BY MR. CHAIKEN:
Q. Were you aware that at the time the term sheet
was entered into or ever before then, that JM Chemicals,
JM Products, didn't have a facility in the state of
Florida?
A. That JM Chemical Products didn't or JM
Products?
Q. Whatever it was called at the time, whatever it
was represented to you, that they did not have an actual
facility at the time?
A. Yeah, I didn't know whether or not they did or
did not.
Q. Did you do any due diligence to that?
A. No. Because, again, Rossi described it as
Johnson Matthey setting up this entity to do this small
batch testing.
Q. Right.
A. And they are going to use our heat to do that.
And he and his lawyer represented that it was a UK
company, totally disconnected from them, that owned and
controlled this operation.
Q. I understand. My question is merely limited to
the facility.
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that, you know, that we pulled on him.
Q. Did you think it was important to do due
diligence into Henry Johnson?
A. We thought that a lawyer was -- would not be so
inclined to deceive and just -- you know, just -- deceive
us from what was really going on. So probably in
retrospect we should have done it further. And even still
today, I would like to know more about Henry Johnson and
his motives.
Q. Didn't answer my question.
A. Okay.
Q. Did you think it was important to do due
diligence into Henry Johnson?
A. To the extent that we did due diligence, yes.
Q. Did you think it was important to do due
diligence into JM Products or JM Chemicals?
A. Again, to the extent that we did it, yes.
Q. Okay. And the extent wasn't very great, was
it? I mean, it wasn't that important. You didn't do that
much due diligence, right?
MR. BELL: Objection to form.
THE WITNESS: We did. We did do some due
diligence. And we had a lawyer representing that it
was controlled by a company in the UK. And we had
Rossi saying that, you know, he was talking with
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A. I answered the question.
Q. Okay. Did you, Industrial Heat, send some
employees to help Dr. Rossi find a facility for purposes
of setting up JM Products?
A. He had found -MR. BELL: Objection to form.
THE WITNESS: He had found a facility on his
own, I believe.
BY MR. CHAIKEN:
Q. Okay. Did your -- did IH contractors or IH
employees ever go and see that facility before the plant
was set up?
A. Yes.
Q. Did that concern you?
A. What's that?
Q. The fact that they were setting up a brand new
facility for purposes of doing the test?
A. To a degree that I have already described,
right? So it was all part of the pitch from Andrea than
Johnson Matthey was there to set up this to do small batch
testing, they were going to use our heat, blah, blah,
blah, blah, blah.
Q. So prior to -- or let's go to the date in which
you entered the term sheet. I believe it was in August of
2013. Sound right?
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MR. BELL: '14.
MR. CHAIKEN: '14. Thank you. '14. I
apologize.
BY MR. CHAIKEN:
Q. August 2014. At the time you entered into the
term sheet, was Industrial Heat aware that JM Chemicals
was only recently formed?
A. I don't recall whether or not we learned that
at the time, I mean, shortly after or months after.
Q. At the time in which Industrial Heat entered
into the term sheet, was it aware that JM Chemicals had no
existing facility in Florida?
A. I don't know if -- I don't recall being aware
if they had a facility or not. And I also don't recall
when Andrea got the facility. Right? Or he was saying,
Oh, this is where all this will take place. JM will use
the front, we will use the back. I don't remember if that
happened before or after August 14th.
Q. At the time Industrial Heat entered into the
term sheet, was Industrial Heat aware that it was going to
be Dr. Rossi who was going to be operating JM's facility?
A. No.
Q. Are you sure about that?
A. We did not know that it would be Dr. Rossi that
would be operating JM's facility.
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Q. Do you think Dr. Rossi was intending to deceive
Industrial Heat by hiding the fact that Henry Johnson was
Dr. Rossi's attorney?
MR. BELL: Objection to form.
THE WITNESS: I think he was trying to deceive
us through the whole scheme. Now, whether or not
intentionally hiding Henry Johnson as being his
attorney, I'm not sure, you know.
BY MR. CHAIKEN:
Q. Do you think that he was, in fact, attempting
to hide the fact that Henry Johnson was his attorney?
A. It appears that way, from this e-mail. There
are other e-mails where he acknowledges that Henry Johnson
is his attorney. I'm not sure. But here he is hiding
that fact. He is not saying that, Their attorney is my
owner and also the CEO, the president of JM Chemical
Products. He doesn't acknowledge that.
MR. BELL: Read the whole thing, if you want.
(Exhibit 36, IH11867 through 11870, was marked
for Identification.)
BY MR. CHAIKEN:
Q. Let me show you Exhibit 36. Exhibit 36 has
been Bates stamped IH11867 through 11870. And, again,
it's a series of e-mails that were forwarded to you.
In fact, Dr. Rossi on that same day states:
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Q. He never told you that?
A. No. He told us that JM would have an engineer
there. This is James Bass. And that they would be
managing their side and that he would be controlling the
input power.
(Exhibit 35, IH11865 through 11866, was marked
for Identification.)
BY MR. CHAIKEN:
Q. Let me show you what has been marked as
Exhibit 35. Exhibit 35 has been Bates stamped IH11865
through 11866. It is an e-mail, a series of e-mails from
Andrea Rossi to you, as well as Tom Darden.
So prior to entering into the contract with -let's call it the term sheet. Prior to entering into the
term sheet, you were aware certainly that Dr. Rossi's
attorney was the CEO of the company, right?
A. No. He says in this e-mail their attorney is
also their CEO. So I am trying to remember, recall a
point at which we knew that Hank Johnson was also his
attorney, was their attorney. I don't recall
specifically. But in this e-mail he is acknowledging,
which is what -- this is consistent with what Henry
Johnson said. You know, I am president, Andrea says CEO,
I believe Henry Johnson said president, of JM Chemical
Products.
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"Correction, the fact that my attorney's also the CEO is a
guarantee for us."
Do you see that?
A. Where is this?
Q. Very first -A. Oh, okay. So he did. So he wasn't trying to
hide it. Again, I said I didn't know.
But the whole thing was a -- what he was trying
to deceive us with is a whole scheme, not any particular
point. I imagine that this is a -- did we point out to
him or did he automatically correct that? We were
surprised.
So while we are still on this document, this is
an e-mail from Tom, in followup to Andrea. It says: "We
were surprised to see your lawyer in the role of customer
instead of someone from JM. So this has required some
added analysis."
So only after being called out on it did he
then admit to the fact that, My attorney is also their CEO
is a guarantee for us.
(Exhibit 37, IH12026, was marked for
Identification.)
BY MR. CHAIKEN:
Q. Let me show you what was marked as Exhibit 37.
Exhibit 37 is Bates stamped IH12026. It is an e-mail from
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Andrea Rossi dated June 10, 2014 to Tom Darden, yourself,
Joe Pike.
Have you seen this e-mail before?
A. I suppose that I have if, it was sent to me. I
don't recall reviewing it recently.
Q. So, again, this is a June 10, 2014 e-mail.
This predates the e-mails I just showed you. And in the
middle of the page, I will just read the first three
sentences. He says: "I have completed the organization
of my plan to put the one megawatt in operation. I
confirm all I already said. We have a customer who pays a
thousand dollars a day to rent the one megawatt plant.
Put it in his factory in Miami, produce catalyzers that he
sells." And then he says, I will direct -- "I will direct
the operation of the plant for the first year."
A. Right. He means the one megawatt plant.
Q. Are you sure?
A. That is how I read it. And I think any other
interpretation would be an incorrect interpretation. Why
would he be running -- why would he say, I will operate
Johnson Matthey's plant? It doesn't make sense.
Q. Where does he say Johnson Matthey in this
e-mail?
A. That was his whole -- that was his whole pitch
at the time. This is Johnson Matthey, Johnson Matthey,
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THE WITNESS: I think what he is saying here is
that, you know, you could continue to sell energy to
these guys, if you wanted to, for up to three years.
BY MR. CHAIKEN:
Q. Who negotiated the term sheet with JM Products
on behalf of Industrial Heat?
A. Tom and myself.
Q. Okay. And who represented Leonardo
Corporation?
A. Andrea.
Q. And who represented JM Products or JM
Chemicals?
A. Presumably, Henry Johnson.
Q. Did you ever exchange drafts of the term sheet
with Henry Johnson?
A. No. Again, this was all part of Andrea's
scheme, you know. I am coordinating with these guys. Let
me tell you what they are willing to do.
BY MR. CHAIKEN:
Q. Isn't it possible that Dr. Rossi was
representing JM Products or Chemicals for the purposes of
that negotiation?
A. Is it possible that -MR. BELL: Objection to form.
BY MR. CHAIKEN:
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Johnson Matthey. Why would Andrea be saying to us, I am
going to operate Johnson Matthey's plant? Clearly, that
doesn't make sense.
Q. Sure, it does. If, in fact, he intended to
operate JM's facility for a year.
A. He never intended to do that. That is why he
had James Bass involved as their makeshift corporate
representative.
What he is saying here is, you know, I will
direct the operation of the plant, the one megawatt plant
as referenced in the prior sentence, for the first year.
Q. Did you have a conversation with him after you
received that first e-mail where that was clarified?
A. I don't recall if I did or not. There is no
need to clarify something that is clear.
MR. BELL: He is just asking you what you -what Industrial Heat -BY MR. CHAIKEN:
Q. It says right after that, I will -- after he
says, "I will direct the operation of the plant for the
first year, the contract will be for three years,
renewable," was there a three-year commitment or was there
a three-year test having to do with the one megawatt
plant?
MR. BELL: Objection to form.
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Q.

Was it possible?
MR. BELL: Objection to form.
THE WITNESS: Again, as I acknowledged earlier,
anything is hypothetically possible.
BY MR. CHAIKEN:
Q. Did Industrial Heat's attorneys review the term
sheet prior to it being executed?
A. Yes.
Q. Which attorneys were those?
A. Schell Bray.
Q. Industrial Heat is seeking damages against
Leonardo Corporation and Dr. Rossi; is that correct?
A. I believe so.
Q. And Industrial Heat claims it has been damaged;
is that correct?
A. I believe so.
Q. And what are the damages that Industrial Heat
is claiming?
A. All the out-of-pocket expenses incurred
associated in dealing with Andrea.
Q. Are there any other damages besides the
out-of-pocket expenses incurred?
A. Besides reputational damages? I would have to
reference our claims. I'm not sure. But it's -- I think
it is like a $20 million number.
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Q. And how is that $20 million number computed?
A. 11 and a half to Andrea directly. 5.05, I
believe, to AEG, plus equity to AEG, which we would also
like back. And then also other, you know, the cost of
building an engineering team, the cost of rebuilding the
plant, the cost of the facilities, equipment costs, travel
costs, all the costs associated with anything to with, my
understanding, the state of the art of the E-Cat.
Q. And has Industrial Heat sued AmpEnergo for the
return of the 5.05?
A. At this time, I don't believe so.
Q. Does it intend to?
A. To be determined.
Q. To be determined by whom?
A. By events.
Q. Have you informed AmpEnergo that you intend to
sue them?
A. I didn't say we intend to sue them.
MR. CHAIKEN: Okay. I want to go off the
record. Well, actually, before I go off the record,
just in terms of time, I want to give the other
counsel in the room an opportunity to ask questions.
Are we not going to have any agreement with respect
to extending the time beyond the seven hours?
MR. BELL: It is my understanding, unless there
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again?
MR. CHAIKEN: Yeah, I am just trying to put
this into context.
BY MR. CHAIKEN:
Q. It looks as if Tom Darden's commenting on
information that was being provided by Joe and Daniel Pike
to one of their contacts.
Does that look accurate to you?
A. Yeah. I haven't read the whole thing yet, so
let me know if I need to.
Q. I am just trying to put it into context.
A. Yeah, I think you put it into the right
context, yes.
Q. So the comment up above on March 23, 2015, Tom
Darden says: "My comments are just nuances. We
definitely are producing steam for a customer. My lack of
clarity is just around, one, precisely how much, we cannot
definitively represent this yet. And two, what is the
nature of the customer. But these are picky nuances, not
related to the core issue."
See that?
A. I see that.
Q. So at least according to Tom Darden in March of
2015, the nature of the customer wasn't a core issue.
Would you agree with that?
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is some new development that I am not aware of with
respect to the discussions, that is correct.
MR. CHAIKEN: Okay. So we are going to stop at
seven hours. So we can go off the record, take a
quick break.
THE VIDEOGRAPHER: We are off the record. The
time is 3:53 p.m.
(Thereupon, a recess was taken.)
THE VIDEOGRAPHER: We are back on the record.
The time is 3:58 p m.
(Exhibit 38, IH80561 through 567, was marked
for Identification.)
BY MR. CHAIKEN:
Q. Mr. Vaughn, I am handing you what has been
marked as Exhibit 38. Exhibit 38 has been Bates stamped
IH80561 through 567. It is an e-mail chain between Tom
Darden and Joe and Daniel Pike.
I think we talked about Joe Pike. Who is
Daniel Pike?
A. That is his son.
Q. Okay. This is an e-mail chain that starts in
March of 2015. Specifically, it looks like Tom Darden is
responding to comments made by Joe and Daniel Pike to one
of their contacts. Do you see that?
MR. BELL: I'm sorry, what was the question
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MR. BELL: Objection to form.
THE WITNESS: I think Tom was saying that the
core issue was the state of the art, does it work and
to what degree? He is getting more particular that
-- one and two are more particular. Who is the
customer? And then how much steam or presumably
energy is being supplied? But I believe the core
issue he is referencing is, does it work and to what
degree?
BY MR. CHAIKEN:
Q. Did Industrial Heat ever tell any of its
investors or partners that the customer in the group that
Leonardo had or Industrial Heat had was, in fact, an
affiliate of Johnson Matthey?
A. I am not sure. We may have. Just because, you
know, that's what we were led to believe. But I'm not
sure.
Q. Did the tests done in Florida begin in around
February 2015?
A. Yes.
Q. Now, when the test was running, did anyone from
Industrial Heat ever express anything other than positive
feedback to Dr. Rossi regarding that test?
MR. BELL: Can I have the question read back,
please?
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(A portion of the record was read by the
reporter.)
MR. BELL: So from 2-15 to 2-16? February '15
to February '16?
BY MR. CHAIKEN:
Q. You know what, let's bracket it February '15 to
November '15 as the time frame.
A. Well, definitely we did in December.
Q. Okay.
A. Through communication from Jones Day. Prior to
that, Joe Murray and I tried to go down to do more of an
assessment. I believe this was in July of '15.
Q. But my question was really narrow. It was, did
you ever express anything other than positive feedback
during that window? It wasn't whether you visited the
plant.
A. I don't know. I don't know.
MR. CHAIKEN: Okay.
MR. BELL: I think you need to let him finish
his answer.
MR. CHAIKEN: Well, he wasn't answering my
question.
MR. BELL: You asked -- the question called
for -- was about whether he was provided anything
other than positive feedback, and he was beginning to
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Q. Did you bring any other investors?
A. I did not bring any others. I believe there
was a visit by Tom with others from China. And whether or
not those were prospective investors or not, I'm not sure.
Q. Why did Industrial Heat bring investors to the
facility in Doral?
A. One, I am not certain, other than Paul
Lamacraft, right, that we did. Two, it would have been,
if Tom did, and I'm not sure if he did or not, then it
would have been to say, Well, you know, this is one of X
number of things we have going on in the LENR world, and
who knows whether or not this will pan out.
(Exhibit 39, Industrial Heat's Supplement to
Defendant Industrial Heat, LLC's Amended Responses
and Objections to Plaintiff Andrea Rossi's First Set
of Interrogatories, was marked for Identification.)
BY MR. CHAIKEN:
Q. I will mark this one as Exhibit 39. Let me
show you what has been marked as Exhibit 39.
A. Thanks.
Q. Exhibit 39 are Industrial Heat's Supplement to
Defendant Industrial Heat, LLC's Amended Responses and
Objections to Plaintiff Andrea Rossi's First Set of
Interrogatories. That is a hell of a title.
Have you seen -- let me say it this way. I
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explain the visit, which would have involved feedback
and you didn't let him finish.
BY MR. CHAIKEN:
Q. I will restate my question. Did anyone from
Industrial Heat ever express negative feedback to
Dr. Rossi from February 2015 to November 2015?
A. I would have to go back review the
communication between, for example, did T. Barker say
anything after his visit? I'm not sure. By and large,
our protocol at that time was to allow him to continue to
operate the technology to see if we could learn more about
his performance before being confrontational.
Joe Murray and I tried to go down there in
July of '15 and were barred from doing so, Joe was.
Presumably, because he is engineer with a skill set
necessary to determine exactly what is going on.
Q. Did Industrial Heat ever bring potential
investors to the facility in Doral?
A. As I mentioned before, we took Paul Lamacraft
there prior to Woodford's investment. So you could have
considered him a potential investor at that point. That
visit was very eye-opening.
Q. I am not asking you about what happened at the
visit; I am just asking if you brought them.
A. Sure.
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don't want to walk through it. I have one specific
interrogatory I would like you to review. It is number -let's see. Interrogatory number five, starts on page 12.
The interrogatory number five asks about visits to the
Doral facility.
A. Mm-hmm.
Q. And your response provides, beginning at the
bottom of page 13, a list of all the visits made by
Industrial Heat to that facility.
And if you go to page 14, you will see a list
of people that on March 27th, Daniel Pike, Mia Pike, Xu
Hang and Zhang Jjian visited the testing facility.
Who were all those people?
A. I don't know. I will tell you who I do know.
Daniel, as I mentioned, is Joe's son. Mia is Daniel's
wife. I don't know Xu Hang and Zhang Jjian. I don't know
who those guys are.
Q. What about the one, very next one, July 7,
2015, listed?
A. I will tell you who I know. How about that?
Steven Hartanto and Hady Hartanto. Hady Hartanto is an
investor in Industrial Heat. Steven Hartanto, he helps,
you know his dad on his investments, and is an analyst at
Cherokee.
Q. Okay.

63 (Pages 246 - 249)
Veritext Legal Solutions
800-726-7007

305-376-8800

Case 1:16-cv-21199-CMA Document 207-19 Entered on FLSD Docket 03/23/2017 Page 22 of
29
Page 260

Page 258

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

seeing the plant and seeing the facility and just,
you know, saying there is no way that what they are
claiming could be technically true.
BY MR. CHAIKEN:
Q. Did you ever ask Dr. Rossi to work with Joe
Murray?
A. Yes. When I said, Joe and I are going to come
visit you in July, I believe it was, of '15, June or July.
And he said, you know, No. Joe is not welcome.
Q. After that, did you make any requests that he
work with Joe Murray?
A. I don't remember if we did or not.
MR. CHAIKEN: Okay. Off the record.
THE VIDEOGRAPHER: Off the record. The time is
4:18 p m.
(Thereupon, a recess was taken.)
THE VIDEOGRAPHER: We are back on the record.
The time is 4:25 p m.
BY MR. CHAIKEN:
Q. Mr. Vaughn, in front of you is Exhibit 39,
which is the interrogatory responses. I am going to refer
you to page 31 of that document. It is interrogatory 16.
Interrogatory 16 states: Did you or did you not have
access to $89 million as of February 15, 2016? If you had
less than $89 million, then identify the amount of money

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Leonardo could not achieve guaranteed performance under
the license agreement?
A. My answer would be the same as before. That
after -- excuse me, Joe Murray and his team had thoroughly
assessed the technology, as well, that around about that
time, we begin kind of thinking, all right, it seems that
there is no way that this technology performs as
advertised.
Q. Well, I am looking for a specific date.
Because it seems, based on your answer here, that you knew
a specific date and it was well before February 15, 2016.
MR. BELL: Objection to form.
THE WITNESS: As I said before, there wasn't a
specific date. There was a lot of data points
combined with our analysis of the situation, which
was a developing analysis, based on the events that
were occurring.
BY MR. CHAIKEN:
Q. How long would it have taken Industrial Heat to
raise the additional money to pay the $89 million?
A. If it worked, it would be very quick. Woodford
would have been very eager to fund that, as would have
others.
Q. 30 days? 60 days?
A. It likely could have been much quicker than
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you did have. And the answer states: Yes, Industrial
Heat did have access to 89 million as of February 15, 2016
through fundraising from investors.
Did you have a binding commitment for
$89 million as of that date?
A. Binding commitment, yes, in that Woodford had
options that it could exercise up to 150 million. But to
answer your question more specifically, maybe they were
not required to exercise those options. So outside of
that, did we have a binding commitment for 89 million?
No.
Q. Okay. So that additional investment on
Woodford's behalf was optional on their part, right?
A. It was.
Q. Okay. Then you state: Industrial Heat had
available cash balance of 16 million and change in its
accounts on February 15, 2016.
Is that true?
A. I suppose it was.
Q. And then you state: Industrial Heat has not
called upon investors to fund any other capital as of that
date because it already knew well before February 15,
2016, that Rossi and Leonardo could not guarantee
performance under the license agreement.
When did Industrial Heat know that Rossi and

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

that if, you know, if it worked.
Q. And you know this because you talked to
Woodford about it?
A. Woodford from the earliest days was always
asking, Well, if it works, notwithstanding the fact that
he's not met the obligations of the contract, if it works
and you guys can prove the technology has been
transferred, our response is sure. And so, I mean, this
would not have been a big issue, if the technology worked
as advertised.
MR. CHAIKEN: Okay. I am going to end my
questioning and turn it over to -MR. NUNEZ: Let's go off the record, so I can
get situated.
THE VIDEOGRAPHER: We are off the record. The
time is 4:29 p.m.
(Thereupon, a recess was taken.)
THE VIDEOGRAPHER: We are back on the record.
The time is 4:31 p m.
CROSS-EXAMINATION
BY MR. NUNEZ:
Q. Good afternoon, Mr. Vaughn my name is Rudy
Nunez. We met before. I represent Fulvio Fabiani and
USQL, LLC, United States Quantum Leap, LLC.
I know you touched upon it earlier, but can you
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September 2013; is that correct?
A. That sounds right.
Q. I think it is on the first page.
A. I see it back at the back. 9-9-13. Yes. It
is effective as of September 1, '13. And it looks like he
signed it, there is a joinder signed on 9-9-13.
Q. And does that date seem, to your recollection,
when he actually did start working -A. I believe so.
Q. -- for you guys?
A. Yeah. I believe so.
Q. And where was that work taking place at that
time?
A. At that time it was in Raleigh.
Q. Do you recall at that time, did Mr. Fabiani,
were any of his duties related to collection of data for
Industrial Heat?
A. At that time, I am trying to recall if he
collected data at that time. I think he did help Andrea
with some of that. Meaning we didn't, you know, Fulvio
wasn't our data capturing expert. To the de gree that
Andrea directed him to record data and capture data, he
may have done that. But I don't recall specifically.
You know, I remember him more during that
period of time kind of helping build things and do
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affiliates?
A. Yeah, any results, yeah.
Q. You weren't seeing any results. You weren't
using Mr. Fabiani's data for those conclusions, were you?
A. It was a -- again, I guess I will go back to
kind of the stuff that he provided in Doral. It would be
of interest to us if we could have all of his data sets,
to compare those against anything that Andrea may have
provided or Fabiani.
Q. Well, let me stop you. Because I understand
your claims and I understand that is part of your claims
today.
A. Right.
Q. I am ask asking you back in Raleigh, when you
are making -A. Okay. So you are back in Raleigh?
Q. Yeah, back to Raleigh, when you are making the
decisions that you are not seeing the result, any result,
you weren't relying on anything Mr. Fabiani was doing? Or
you weren't relying on any data that Mr. Fabiani was
providing you?
A. To a degree that it was -- I would say that it
could be some data that we would rely on. For example,
Fabiani was collecting and reporting input power data that
would have been of interest to us. Right? So it is hard
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electrical -- modify electrical input power, things like
that, at Andrea's direction.
Q. So your company wasn't relying on him for any
data collection that you can recall to date?
MR. BELL: Objection to form.
THE WITNESS: At that period of time, if he did
supply us data, you know, we were definitely looking
at it and it is a data point that is relevant.
Later, he was providing us some data from the test in
Doral and then stopped doing that.
BY MR. NUNEZ:
Q. Okay. Well, we will get to that.
A. Okay.
Q. But in his time in Raleigh, that wasn't his -that wasn't part of his duties?
A. It may have been something that he did, but it
wasn't our -- it wasn't the primary thing that jumps out
that he was doing, you know, providing us data.
Q. And I think you testified a lot today about the
performance and the measurement of performance of
Mr. Rossi's invention.
A. Mm-hmm.
Q. And I think your testimony was that it wasn't
reaching -- you weren't seeing the results that you needed
to under the agreements between Industrial Heat and your
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to say that he didn't provide us any data that we relied
on. He may have.
What -- again, the primary role or
responsibility that I recollect Fulvio having is modifying
power supplies and working on designs that Andrea would
instruct him to work on.
Q. Do you recall if that technical consulting
agreement, was it ever extended or did you enter into an
extension? Because I believe that contract's for one
year, correct?
A. I would have to review. But I don't know. I
would have to review whether or not we extended.
Is this only a one-year contract or is this a
two-year contract?
Q. I think if you go to paragraph eight, duration
of the agreement.
A. Mm-hmm. Okay. So I don't recall if we -- if
this contract was extended and we assigned it -- if there
was another fully executed contract after this or if we
just began paying Fulvio month to month after that and he
was operating in effectively the same capacity.
I know at one point his contract had lapsed and
we were just paying him month to month. But I don't
remember if the initial ones extended and then that
happened or if that happened after the initial contract.
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Q. Do you recall if there was ever a new contract
entered into by Industrial Heat and Mr. Fabiani that
increased his duties with regard to data collection?
A. I don't recall. I don't recall entering into a
contract -- another contract with Fabiani that focussed on
his abilities or comments with regard to collecting data.
Q. And the reason I ask, obviously now in the
complaint there's -- the main charge against him is that
he hasn't given you certain data. I mean, that is one of
the big things.
A. Mm-hmm.
Q. But when the contract started, I think his
duties were to assist Mr. Rossi. So I wanted to, was
there ever a time that in writing increased his duties to
require him to give you more than he had in Raleigh?
A. Yeah. At some point I believe Fulvio was
saying to us, Hey, you know, I will supply you this data.
I will send you updates. You need any data, you just let
me know. So we said, Great, you know, we need the data.
And sometimes he would send it, or periodically he would
send it. And then towards the end he stopped providing
any data.
So that was -- that is the answer to your
question. I don't know if that's, you know, what you are
looking for.
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collection.
BY MR. NUNEZ:
Q. Okay. Now, we talked about Raleigh. And you
were discussing some issues with Doral, I think in your
answer. So when the plant moved to Doral, Mr. Fabiani
also moved, came down to Doral to work with Mr. Rossi; is
that correct?
A. That is correct. And I don't recall exactly
who moved down there first exactly. But pretty much when
Rossi and the plant moved down there. Fabiani may have
moved before then. I don't recall.
Q. Okay. And a couple minutes ago your testimony
was that you would ask him to give you more data. He said
yes, he would.
A. Mm-hmm.
Q. So is it correct that he would send you
periodically data from the test ongoing in Doral at the
Doral facility?
A. Periodically I believe that he provided some
data, you know. But then he stopped providing it.
Q. Do you know the time period around when he
stopped providing the data that you are complaining of in
the complaint?
A. I would have to review the complaint. I mean,
clearly, at the end we asked Fulvio to send us all the
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Q. So I guess my question is, was that in writing
or was that verbal?
A. I don't recall precisely, but I would think
that there may be e-mails around this with Fabiani. But
it may not have been, actually. Because often I would
call Fabiani or -- I am trying to remember -- or e-mail
him -- or I'm not sure. I don't remember if that's
captured in the e-mail.
Because -- but I do recall exchanges with him,
whether or not it was in e-mail or phone or otherwise,
saying, Hey, you know, we need more data. Can you send us
more data? Sure. Sure. No problem. I will send you
what you want. You know, that was just kind of Fulvio's
classic quote. What you want? I will send you what you
want. Let me know.
Q. Well, let me -- we are short on time, so don't,
you know, please excuse me if I cut you off.
A. Mm-hmm.
Q. Would it be fair to say that there was no
written contract between Industrial Heat and Fabiani or
United States Quantum Leap that increased or added
additional duties to provide data?
MR. BELL: Objection to form.
THE WITNESS: I don't believe that we entered
an additional contract that specified data
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data that he had, and he didn't do that. Prior to that,
you know, when is the last time I specifically requested
the data from Fulvio? I don't recall. And when is the
last time he sent data, regardless of whether or not I
explicitly requested it? Because I kind of said, Sure,
please, send us monthly data. I don't recall when he
stopped sending it.
Q. Now, I don't have them and we don't have the
time to go through them and look through them, but I know
that there are some e-mails in March or April of 2016 when
maybe Mr. Murray, Mr. Dameron are requesting from him,
Hey, remember to send us the data.
Would you agree that those e-mails reflect the
time where he was being requested for data that he wasn't
turning over?
A. That is one time, yes. And I don't know if
there were others.
I know Joe and I met with him here in Miami and
talked about it. And he said, I will prepare it, I will
send it to you. No problem. What you want? I mean,
typical kind of response.
Q. Do you recall the date of that meeting?
A. Oh, man. It was after the plant had shut down.
I think it was in February. It may have been in March. I
don't remember the exact date.
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Industrial Heat?
A. Yes, sir.
Q. Okay. May I ask you to look at number 19,
which is on page two of the document?
A. Okay.
Q. It says: "JMC will keep records of the
operation of the one megawatt plant as reasonably
requested by Leonardo or IH and will provide copies of
such records to Leonardo and IH upon request."
To your knowledge, did you make -- did you or
anyone at IH make any specific requests of JMC for
records?
A. I'm not sure.
Q. If in fact you had, would I be correct in
stating that they would have been produced in response
to -A. Correct.
Q. -- all the discovery that has been ongoing?
A. Correct.
Q. And if none was produced, there were no
specific records made, correct?
A. Correct.
Q. Okay. Let me now refer you to what is part of
Exhibit 13, last page, it says "compliance with OFAC."
A. Go ahead and ask your question.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

item number two, the visit of February 9, 2015?
A. I believe that is correct. Can I review it
just quickly, to see if he was present at others? I
believe that is correct.
Q. And you were present at this meeting also,
correct?
A. I was.
Q. And the other people were Thomas Darden, Andrea
Rossi, Fulvio Fabiani and Barry West, correct?
A. February 9th?
Q. February 9, 2015.
A. Yes. Yes. I'm sorry, I see that. I didn't
see that. And Paul Lamacraft.
Q. Correct. Who is Barry West?
A. Barry West is an electrical technician that we
contracted to assist Andrea.
Q. And he worked at the -A. At the Doral.
Q. At the E-Cat side of the plant?
A. Right.
Q. And he was present in this meeting?
A. Well, not the meeting with -- he was present
there, but when we met with Bass, it was Tom, Paul
Lamacraft, Andrea and myself.
Q. Okay.
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Q. Is there any mention of Johnson Matthey as a
company or entity in that document?
A. No, with the explanation that I provided
earlier.
Q. There is none, correct?
A. The explanation that I provided earlier, which
is -Q. We know the explanation, sir, but I only have
ten minutes.
A. Keep going.
Q. Your explanation is on the record.
A. Okay.
Q. Now, let me ask you to take a look at
Exhibit -- I missed one, the response to the
interrogatories.
MR. CHAIKEN: Exhibit 39, I think.
BY MR. ARAN:
Q. I think you were referred before to the bottom
of page 13.
A. Okay.
Q. And that deals with the number of visits to the
Doral location.
A. Okay.
Q. Am I correct that the only visit to the Doral
location involving Mr. Bass would be that described in
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A. So he was present at the facility, but not in
the meeting. He was on the other side.
Q. So during that meeting, so the meeting
described here did not include Mr. West, nor Mr. Fabiani?
A. Correct.
Q. What specifically -- so of the two hours that
the visit took, how much time did you spend speaking or
meeting specifically with Mr. Bass?
A. I would guess probably about 45 minutes.
Q. And of those 45 minutes, what did Mr. Bass -what did you ask Mr. Bass, if anything, and what did he
respond?
A. I recall Bass running the meeting initially
and asking Andrea a lot of questions. You know, how is it
going? When is it going to start up? Blah, blah, blah.
And then Andrea responding and then Bass asked Tom
questions. I am trying to remember the specifics. It may
have been about Tom's background or something like that.
I am trying to remember if either I or Paul
Lamacraft had questions of Bass or Andrea. I'm not sure
that we did. I think mainly we listened while Bass talked
about what they were doing there and looking forward to
having the plant online and -Q. You mentioned he was asking questions. Were
those questions being responded to by those persons that
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he asked?
A. Yes.
Q. Did he get answers?
A. Yes.
Q. What specifically do you recall him actually
saying?
A. Well, he said, for example, to Andrea, you
know, When is this going to be online? When is it going
to be ready? And Andrea was saying, Well, we have had a
little setback, but it will be -- it should be in the next
week or so. Questions like that.
Q. Questions of that nature?
A. Yes.
Q. Did he make any representations at that meeting
that the plant was operating correctly? I would assume
not, correct? Because it wasn't.
A. Yeah. He was asking, if I recall correctly,
kind of when is it going to be ready? When is it going to
be online?
Q. So were you at any point in time involved or
present in any conversation with Bass where he was
actually stating that the amount of steam received by the
JMC side was sufficient or good or enough?
A. I was not in a meeting with Bass that he stated
that.
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you know, a representative of IH in a meeting with Bass,
Joe Murray or T. Barker Dameron or others. So it wouldn't
have had to be Tom or me.
Q. Did any of those people report to you that they
had, in fact, met with Mr. Bass?
A. I don't recall. You know, at one point I think
Barry reported that he had met Bass on occasion. But not
had a meeting with him, but just kind of met him. I don't
recall if others met with him.
Q. Am I correct in summing up your testimony, and
I hate to do that, but time is limited, that at least from
your perspective, you never heard of any conversation or
representation by Mr. Bass concerning the adequacy or
sufficiency of the power being received by JMC from the
E-Cat side of the plant?
A. What we received in that regard was mainly from
Hank Johnson, the quarterly, like a request to bill him
effectively. I don't recall Bass sending
representations -Q. Okay.
A. -- regarding the performance of the technology.
Q. And now that you mentioned that, in that
request by Mr. Johnson to send the invoice, based upon the
steam received, do you recall whether IH ever sent him an
invoice?
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Q. Do you know anybody that was in a meeting with
Bass when he may have stated that?
A. Not to my knowledge. We didn't meet with Bass
frequently. I think -- I think that this was the only
time that we met with Bass.
Q. And when you met with Mr. Bass, Mr. Darden was
also present, correct?
A. Correct.
Q. So let me ask you, other than in a meeting, in
this meeting, did you have any other conversations with
Mr. Bass? On the phone?
A. On the phone or e-mail? I don't recall talking
to him on the phone.
Q. Okay.
A. And I am trying to recall if we ever e-mailed
with him. I'm not sure.
Q. Okay. Was this the only meeting that IH would
have had with Mr. Bass as a company?
A. I'm not sure. But it is the only one that
comes to mind.
Q. Okay. And if there would have been another
meeting with Mr. Bass where the other party present was
IH, it in all likelihood would have been you or
Mr. Darden, correct, at that point?
A. There were other people that could have been,
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A. I don't believe that we did.
Q. They did not, correct? No other
representations that you recall at all from Bass to you or
to another IH individual?
A. Aside from those made in the meetings? I mean,
he did represent to be the engineering manager, plant
Aside from anything
manager for JM Chemical Products. A
made in the meeting of February 9th, I'm not sure if
anything comes to mind. I am trying to recall if we met
with -- if anybody else met with him at another time, and
nothing is coming to mind.
Q. Okay. And have you since learned whether
Mr. Bass is, in fact, a licensed engineer with a degree
from Rutgers University?
A. I don't know if he is or not.
Q. Did you do any research to find out if he was?
A. I, myself, have not. Others may have looked
into it.
Q. Did you know that he worked -- he has worked in
the Armed Forces and dealt with matters that dealt with
nuclear power?
A. I did not know that.
Q. And controls for nuclear power?
A. I did not know that.
Q. Any reason to believe that he was not an
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engineer?
A. At this point in time or at the time of -Q. Even then.
A. You know, we came out of the meeting and Paul
Lamacraft's statement to me was, Well, that really felt
like a contrived meeting, yeah.
Q. So it felt contrived, so all the less perhaps
to accept whatever Bass had to say, or question? What do
you mean by "contrived"?
A. Well, it felt contrived. Meaning it felt like
his questions were prepared.
Q. Okay.
A. And Andrea's answers were prepared. And I
said, Yeah, I agree, it felt very contrived.
Q. And being contrived, does it suggest to you
that the question was not properly answered? Or any basis
to believe that what was being answered was not -A. It felt like they went in there with a game
plan, right? Of here is a question, here is the answer,
here is a question, here is the answer.
Q. At that point in time the E-Cat plant had not
commenced operation, correct?
A. Andrea was still working on it, I believe.
Q. So Bass himself couldn't have made any
representations concerning the plant or its efficiency?
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manager for JM. And I can't recall if he said he was
affiliated with Johnson Matthey or not.
Q. You don't remember one way or the other, do
you?
A. I don't remember if he said he was affiliated
with Johnson Matthey, no.
Q. What are the damages that you believe were
caused by whatever it is Mr. Bass may or may not have
said?
A. A prolonged -- a deception, which cost us time
and money following the process when -Q. How much?
A. 20 million.
Q. $20 million?
A. That is what I provided earlier.
Q. Were caused by him being in a meeting where hee
asked some questions?
A. Caused by the compounding of factors, of which
he was one, that led to us expensing the money we have
expensed associated with Rossi and E-Cat.
Q. What information do you have to suggest that
Mr. Bass knew or -- knew that it was represented that
Johnson Matthey was, in fact, the company behind it?
A. I know that there are e-mails where Andrea is
telling Bass exactly what to say to us when we visit.
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A. He was there to represent JM.
Q. Or anything else, correct? Could he have done
any work at that point in time, if the plant had not been
delivered?
A. I don't know. You would have to ask Bass.
Q. From your perspective. If a plant hadn't
arrived -A. It was there, but -Q. Not operational yet?
A. Yeah. Bass was an engineering representative
and supposedly he could be doing other stuff. I don't
know.
Q. Okay. Is it IH's position today as you sit
here that Mr. Bass committed a fraud by any statements
that he may have made to you at that meeting or to IH?
A. He participated in one. So he was -- he was
participating with Dr. Rossi in a fraudulent
representation of this company being, you know, a Johnson
Matthey affiliate.
Q. Was Mr. Bass there when Mr. Rossi made any of
those representations to you or anyone else?
A. As I said, I only met Bass in that meeting.
Q. And did he make any of those representations in
that meeting?
A. He represented that he was an engineering plant
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Q. Okay. So Andrea was telling him what to say?
A. Yes. So -- and also Andrea was paying him,
right? And directing him. So, you know, to the extent
that he was a puppet of Andrea's, he was involved in the
scheme.
Q. But any of those representations that Andrea -that you have seen indicate that Bass knew that Johnson
Matthey was representing to be, if that is the case, the
owner of JMC?
A. I don't know the extent of Bass's knowledge in
that regard.
Q. But the communications you are relating to, do
not have Johnson Matthey as the subject of it, do they?
A. Which communications?
Q. The communications that you are saying. You
are saying that Mr. Bass was told by Mr. -- that you have
seen e-mails or whatever, that back and forth?
A. Right.
Q. That Bass was looking to?
A. I don't recall seeing Johnson Matthey
explicitly referenced in the communication.
Q. So he may have represented to Bass, that,
Listen, I want you to talk about A and B or C and B, if,
you know, if there is steam, the steam is good . But you
never saw anything to say, And by the way, let him know or
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2
3
STATE OF FLORIDA
4

3

)

4 Febnwy 27, 2017

5

) SS:
COUNTY OF MIAMI-DADE )

5
I , ELIZABETH CORDOBA, RMR CRR, FPR, Notary
7 Public in and for the State of Florida at Large, certify

6

8 that the witness, JOHN THOMAS VAUGHN, personally appeared
9 before me on February 13, 2017 and was duly sworn by me.
10

WITNESS my hand and official seal this
11 February26, 2017.

12

Cr/1~

e
13

J:.LJ.L.JWJ::.Lti cuKDOBA,

RMR, CRR, FPR

Notary Public, State of Florida

14
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VERITEXT FLORIDA REPORTING CO
2 South Biscayne Blvd , Suite 2250
Miami, Florida 33131
(305) 371. 1884

CERTIFICATE OF OATH OF WITNESS

at Large

15
16 Notary #E£075383
17 Mycommissionexpires: 3/ 17/2019
18
19
20
21

22
23

JOHN THOMAS VAUGHN
6 d o BERNARD P BELL, ESQ
Mll.LER FRIEL, PllC
7 1200 NEW HAMPSHIRE AVE, NW
SUITESOO
8 WASHINGTON DC 20036
9 RE: ANDREA ROSSI, ET AL v THOMAS DARDEN, ET AL
DEPO OF: JOHN THOMAS VAUGHN
10 TAKEN : Febnwy 13, 2017
READ & SIGN BY: Within 30 Days
11
12 Dear JOHN THOMAS VAUGHN:
13 This letter is to advise you that the transcript of the
deposilioo listed above is completed and is awaiting
14 reading and signing
15 Please mange to stop by our office in Suite 2250, 2
South Biscayne Blvd , Miami, Florida to read and sign the
16 transcript Our office hours are from 8 00 am to 4 00
p m Mooday through Friday Depending on the length of
17 the transcript, you should allow yourself sufficient
time
18
If the reading and signing has not been completed prior
19 to the referenced date, we shaU conclude that you have
waived the reading and signing of the deposition
20 tr.mscript Yom prompt attention to this matter is
appreciated
21
Sincerely,
22
23
EUZABETH CORDOBA, RMR, CRR, FPR

24

24

25

25

cc: All counsel on appearance page
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VERI1EXT FLORIDA REPORTING CO

REPORTER'S DEPOSmON CERTIFICATE
2

2

3
4
5
6
7
8
9
10

I, ELIZABETH CORDOBA, RMR. CRR, FPR.
cettify that I was authorized to and did stettographically
repott the deposition of JOHN THOMAS VAUGHN, the witn
herein on February 13, 2017; that a review of the
transcript was requested; that the foregoing pages
numbered from1 to 301 inclusive is a true and complete
record of my stenographic notes of the deposition by said
witness; and that this computet·-assisted transcript was

11
12
13
14
15
16
17
18

prepared under my supervision.
I fwther cettify that I am not a relative,
employee, attomey or cotmsel of any of d1e patties, nor
am I a relative or employee of any of the patties'
attorney or C·OtUlsel connected with the action.
DATED this February 26, 2017.

{f. C<llddJa___,

19

l::!LlZA.t:SJ::H!i cuKDOBA, RMR, CRR,

FPR
20
21
22

23
24
25

2 South Biscayne Blvd , Suite 2250
Miami, Florida 33131
(305) 371-1884

3
4 February 27,2017

s§

6

~~~~2,, YEVOLI & ALBRIGHT, p L

283 CATALONIA AVENUE
7 SUITE200
CORAL GABLES FL 33134
8

9 RE: ANDREA ROSSL ET AL v THOMAS DARDEN, ET AL
DEPO OF: JOHN THOMAS VAUGHN
10 TAKEN: February 13, 2017
READ & SIGN BY Within 30 Days
11
l2
Dear CoWISel:
13
14 The original transcript of the deposition listed above is
enclosed for your file The witness did not waive
15 reading and signing and has been sent a letter notifying
them to come in and read and sign their deposition
16 transcript
17 The witness will be provided a copy of their deposition
transcript for reading in our office should they come in
18 to review the transcript, and we will forward to you any
corrections made by the witness at that time, along with
19 an original signature page which should be attached to
the original transcript which is in your possession
20
21
Sincerely,
22

23 ELIZABETH CORDOBA, RMR, CRR, FPR
24
25
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VERITEXT LEGAL SOLUTIONS
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT
Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloquies, questions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with
our litigation support and production standards.
Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored
in encrypted form and are transmitted in an encrypted
fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4
SSAE 16 certified facility.
Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their
independent contractor agreements.
Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or
at www.veritext.com.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

2
3

ANDREA ROSSI and LEONARDO
CORPORATION,

4
5
6
7
8
9
10

Plaintiffs,
vs.
THOMAS DARDEN; JOHN T. VAUGHN;
INDUSTRIAL HEAT, LLC; IPH
INTERNATIONAL B.V.; and
CHEROKEE INVESTMENT PARTNERS,
LLC,
Defendants.
INDUSTRIAL HEAT, LLC and IPH
INTERNATIONAL B.V.,

11
12
13

Counter-Plaintiffs,
vs.
ANDREA ROSSI and LEONARDO
CORPORATION,

14
Counter-Defendants,
15
and
16
17
18

J.M. PRODUCTS, INC.; HENRY
JOHNSON; FABIO PENON; UNITED
STATES QUANTUM LEAP, LLC;
FULVIO FABIANI; and JAMES
BASS,

19
Third-Party Defendants.
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Videotaped Deposition of
JOHN THOMAS VAUGHN
(Taken by Plaintiff)
3509 North Haworth Drive, Suite 403, Raleigh, North Carolina
January 19, 2017, 9:04 a.m.
Reported in Stenotype By
Margaret M. Kruse, CSR, RMR, CRR
Transcript produced by computer-aided transcription
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MR. JOHN W. ANNESSER
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Coral Gables, Florida 33134
(305) 337-0781
bchaiken@pbyalaw.com
jannesser@pbylaw.com
ON BEHALF OF DEFENDANTS:
MILLER FRIEL, by
MR. BERNARD P. BELL
1200 New Hampshire Avenue, N.W.
Suite 800
Washington, D.C. 20036
(202) 459-9537
bellb@millerfriel.com
ON BEHALF OF THIRD-PARTY DEFENDANTS
J.M. PRODUCTS, INC., HENRY JOHNSON, and JAMES BASS:
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ARAN, CORREA & GUARCH, P.A., by
MR. FERNANDO S. ARAN (via telephonic connection)
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(305) 665-3400
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THE VIDEOGRAPHER: We are on the record at
9:04 a.m.
This is the videotaped deposition of
John T. Vaughn in the matter of Andrea Rossi and Leonardo
Corporation vs. Thomas Darden, et al. This deposition is
being held in the offices of CaseWorks at 3509 Haworth
Drive, Suite 403, Raleigh, North Carolina, 27609, on
January 19, 2017.
The court reporter is Margie Kruse, the
videographer is Michael Kirby, both with CaseWorks.
Would counsel please introduce themselves.
MR. ANNESSER: My name is John Annesser. I'm
here on behalf Dr. Rossi. I have with me Mr. Chaiken, who
is also on behalf of Dr. Rossi and Leonardo Corporation.
And our client is here, Dr. Rossi.
MR. BELL: Bernard Bell with the firm Miller
Friel for the defendants.
MR. ARAN: Francisco Aran with Aran, Correa &
Guarch, on behalf of J.M. Products and Henry Johnson.
THE VIDEOGRAPHER: Will the court reporter please
swear the witness.
(Witness administered an oath.)

www.caseworksonline.com

800.955.0541
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1 sorry.
2

(Record read.)

3

2

MR. BELL: Objection to form. Objection to the

Page 64

1 be returned?
A.

I don't know. I did -- I don't recall myself

3 requesting that and I don't believe that Tom did. The --

4 form.

4 we had been provided a report that Dr. Rossi gave us when

5 BY THE WITNESS:

5 -- by Levy and other Swedish professors that was very

6

6 compelling. And so anyway. . .

A.

When we hired Joe in -- I believe it was in

7 either May or June -- I think it was June of '15, our goal

7

8 was to have, you know -- as you know, we were struggling to

8 the --

Q.

This just says if it's not delivered or achieves

9 replicate the technology and were being -- were

9

A.

10 unsuccessful in doing so. So our goal was to get an

10

Q.

11 engineer that really was a qualified engineer -- and a

11 Is that what it says?

12 team, in fact, we hired more -- to look at this and to seek

12

13 to -- to do a more robust replication effort to see if --

13 delivered or validation is not achieved within the time

14 you know, to see if we were just screwing it up.

14 period set forth in Section 4, the full 1.5 million will be

15

15 refunded to the company within two business days of its

Dr. Rossi led us to believe it was a simple

A.

Validation, yeah.
-- the validation, the money would be returned.
It says [as read]: In the event the plant is not

16 process that anybody could do it. We weren't having

16 request.

17 success, and so we wanted to get more qualified people.

17

18 And that's -- that's what Joe was there to do.

18 what it says?

19

He also tried to go down to Miami and assess the

MR. BELL: And his pending question is: Is that

19

THE WITNESS: That's what it says, yes.

20 setup there but was not allowed.

20

MR. BELL: His earlier question was: Did you

21 BY MR. ANNESSER:

21 make a request or whatever. I don't want to rephrase the

22

22 question.

23

Q.

We'll talk about that more in a little bit.
Taking a step back to the license agreement, now,

23

THE WITNESS: I did not make a request.

24 if I can ask you to turn to the second page of the license

24 BY MR. ANNESSER:

25 agreement, Exh bit 1 in front of you, Section 3, price and

25

Q.
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payments. It states [as read]: The total price for the
grant of the license and the purchase of the plant is
$100,500,000.
Do you see that?
A. I see that.
Q. And then it goes on to say [as read]: The
payment terms will be as follows.
A. Uh-huh.
Q. And is it your understanding that there were
three tiers of payments?
A. Correct. And I apologize, I was just reviewing
it to make sure my recollection wasn't incorrect. But
correct.
Q. And at the first payment of $1,500,000 was to be
made within two days of the signing of this agreement,
correct?
A. That's what it says, yes.
Q. And it states in here [as read]: In the event
the plant is not delivered or validation is not achieved
within the time period set forth in Section 4, the full
$1,500,000 will be refunded to the company within two
business days of its request.
Do you see that?
A. I see that, yes.
Q. Did Industrial Heat ever request that that money

CaseWorks, Inc.

Was validation achieved, sir?
Page 65

Was validation achieved.
MR. BELL: On this paragraph you're looking at?
MR. ANNESSER: I'm asking him the question
broadly and we can focus in after that.
BY MR. ANNESSER:
Q. Was validation achieved?
A. How is validation defined here?
Q. Well, we can look to paragraph 4 that's
referenced in the document.
A. Yeah.
Q. Validation of the plant.
A. Uh-huh.
Q. Before we review that, sir, I'm going to ask you:
To your understanding, was a validation test performed?
MR. BELL: Objection to form.
BY THE WITNESS:
A. Are you referencing in this -- I'm trying to make
sure I understand you -- the test that Dr. Rossi did in I
believe it's the end of April and early May of 2013?
BY MR. ANNESSER:
Q. That's what I believe it to be.
A. That's what you believe it to be.
Q. Do you believe that to be the validation test?
MR. BELL: Objection to form.
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Page 104

1

Q.

2 was doing or not doing. So anyway, that's a little

2

A.

3 background.

3

4

4 were -- it was an evolving process where, you know,

1 integrity and not trying to obfuscate or disguise what he

You asked who operated that. I don't know

Yes.
In investor communication.
I'm trying to clarify this for you, but we

5 exactly. But it appears to me based on this that it was

5 initially we were positive and hopeful and over time -- and

6 Dr. Rossi doing it there at our facility, probably with the

6 this is borne out in our communications with all of our

7 rest of us around or in and out and maybe T. Barker there,

7 investors -- we became much more skeptical. And you know,

8 I don't know.

8 that's -- that's borne out in the communications.

9

Q.

9

Is it your position that Dr. Rossi manipulated

11

A.

Q.

At what point in time did you tell Dr. Rossi you

10 did not believe his results?

10 those tests?

11

So the test, yes. And by those tests, I just

A.

I'm sure during this period of time we challenged

12 want to be clear, but I think you mean the test that he

12 him on results. Again, he was very kind of controlling

13 would do in our facility over at Triangle Drive. And so

13 and, you know, oh, you don't know and this has to be done.

14 this is when we were -- we were eager to see the one

14 Demonstrative I should say.

15 megawatt operate. He was coming out with lots of reasons

15

16 for delaying that and focusing on the Swedish test and

16 "You know, Dr. Rossi I don't think this is accurate or this

So it wouldn't have mattered how much I said,

17 blah, blah, blah, and this, that and the other. And

17 is correct." You don't know. Granted, I'm not an

18 running a -- you know, preparing for really the next test

18 engineer. I'm an economist -- I'm not an economist. I

19 to be done by Levy and the Swedes.

19 have an economics degree.

20

20

But, yes, looking back, you know -- and we didn't

So, you know, at what specific point in time did

21 confront him at the time about some of this stuff. For

21 I first say -- express to Dr. Rossi reservations about the

22 example, when John Mazzarino and I went to -- I guess it

22 accuracy of his results, it would have been during that

23 was Ferrara in November of 2012, Rossi was showing us an 23 time period, fall of '13.
24 experiment. And -- and he used the Boltzmann formula,

24

Q.

Would you have done that in an email?

25 which at the end of that formula -- I didn't know or

25

A.

I doubt I did it in an email, but I don't know.

Page 103

Page 105

1 whether he was introducing it to me -- you multiply

1 We can go back and look. Just because communications with

2 everything by E, which stands for emissivity, which is tied

2 him were so -- so tenuous, I should say. And, you know,

3 to a camera setting.

3 before kind of confronting him via email, which often, as

4

4 you'll see the emails, he was very -- you couldn't tell

And later during this period of time, when he was

5 testing in our facility in Raleigh, he would not multiply

5 what he meant in his response because he would respond in

6 everything by E. Because at the time, at that time he had

6 all caps, for example.

7 E set to 1 on the camera so it didn't matter and later he

7

8 changed it so it would be like .5 or whatever.

8 that would totally alienate him or make him mad in email.

9

And I asked him. I said, "Why aren't you

10 multiplying by E because that affects -- that would cut

And so we were careful not to try to say things

9 Because we were patient and hopeful. We were wanting to
10 get to the truth. And challenging him in the email, as was

11 your supposed output energy in half." He said, cut me off 11 our perception at the time, wasn't the best way to go about
12 and said, "oh, You don't know the science or that's not

12 that.

13 right or whatever."

13

14

But anyway that's just one example where we --

Q.

Sir, your company had invested at that point in

14 time 11.5 million dollars --

15

Q.

Did you ask somebody else about that?

15

A.

16

A.

I'm not sure. I don't recall. I may have -- I

16

Q.

-- and paid that to Dr. Rossi.

17

A.

Right.

18 may have mentioned it to T. Barker. I don't remember.

18

Q.

And you're telling me that you had doubts, but

19

19 you did not have someone qualified other than Dr. Rossi to

17 may have just taken his word for it. I don't recall. I
Q.

But it wasn't enough of a concern to you to

Right.

20 withhold information such as the tests were producing

20 perform tests or evaluations for you or validations?

21 significant excess energy as set forth in Exhibit 3?

21

22

22 and easy and that anybody could replicate it.

MR. BELL: Withhold from the investors?

A.

Correct. Because we thought that it was simple

23 BY MR. ANNESSER:

23

24

Q.

Sir?

24 engineering degree, was involved. But more or less, he was

25

A.

Is that what you mean?

25 there to help Dr. Rossi and be nice to Dr. Rossi. And T.
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Page 108

1 Barker also was doing some testing on his own which caused

1 BY MR. ANNESSER:

2 us to have concerns and questions. But we were relying on

2

3 Dr. Rossi's credibility and his abilities.

3 were more interested in the results of the Lugano test, the

4

4 independent test, as it was referred to, than you were of

Q.

And, in fact, you and Mr. Darden instructed

Q.

Isn't it true that Industrial Heat and yourself

5 Mr. Dameron not to raise any concerns or issues with

5 your own test?

6 Dr. Rossi; is that correct?

6

7

7 test. Again, we didn't have -- we clearly had reservations

A.

Tom may have. I don't recall saying that. But

Q.

We were very interested in the results of that

8 or questions at the end of '13. We also -- while we

8 Tom may have.
9

A.

9 weren't sure about Rossi's methods and results, we also

So after making an $11.5 million investment and

10 you're having these concerns because it's more complicated

10 weren't sure of our own and we questioned our abilities to

11 than you originally thought -- and that's around September

11 determine the state-of-the-art. And -- and so we were very

12 2013 -- did you ever approach Dr. Rossi and say, "We are

12 interested in what they claimed or their assessment in

13 not able to replicate, what are we doing wrong?"

13 Lugano.

14

14

A.

Yes. Yes. There was a specific -- again, we

So that was -- I think it's fair to say that we

15 weren't confronting him all the time because he's a

15 were very eager to hear their analysis.

16 volatile character or at least he was acting to be at the

16

17 time. And we didn't want to do anything to damage that

17 still concerned about how the testing was carried out and

Q.

And before the Lugano test, you said you were

18 relationship without needing to do that.

18 whether those results were verifiable and accurate?

19

19

A.

Correct.

20 I explicitly remember sitting at a conference table -- a

20

Q.

Who carried out the Lugano test, to your

21 kitchen table I should say. We had a very small kitchen at

21 understanding?

22 this facility, sitting there with Tom and Andrea and Tom

22

23 very directly confronted him saying, "You know, We're not

23 think Faci was there. And then -- I get the Swedish guys

Bu
ut finally at some point during that time period
But

A.

Rossi was there with Fulvio. And then Levy. I

24 able to replicate. Help us do that. Help us understand

24 mixed up, but I think there were two of three of them

25 that. We have to be able to replicate." This was an

25 there, and they were all there to carry out the test.
Page
g 107

Page 109

1 intense conversation -- lose somebody or gain somebody?

1

2

2 Royal Academy to your understanding?

MR. BELL: Don't worry about it. Just keep

Q.

3 going.

3

4 BY THE WITNESS:

4 been. I'm trying to recall. What I really recall was that

5

5 they were -- I think they were retired -- they may not have

A.

And eventually part of this conversation was Tom

A.

And the Swedish guys were members of the Swedish
I don't know that. I think one of them may have

6 ended up just kind of ended up walking out of frustration

6 been retired. They may have been in University of Uppsala.

7 after indicating that to Rossi and he was going on about

7 Possibly one of them was a Swedish Royal Academy. I don't

8 that, this, that and the other. And then, you know, I was

8 -- I don't recall.

9 left there with Dr. Rossi after Tom left. And I kind of

9

10 said, "Well, it is what it is, but we do have to have -- we

10 are members or some of them were members of the delegation

11 do have to have -- we have to be able to replicate."

11 that nominates Nobel laureates, would that be true or

12

12 correct?

But. . .

Q.

A.

But if you represent to your investors that they

13 BY MR. ANNESSER:

13

That is what we were being told by Dr. Rossi.

14

Q.

And when was that?

14 And so we -- we thought he was telling the truth or we

15

A.

I don't remember the exact time. But it was

15 thought he knew.

16 during the fall of '13, I believe, because it was before

16

17 Rossi went to Switzerland for his next set of tests that he

17 this was -- but we were -- we didn't believe that the

18 had been focusing on and it was while we were still out at

18 guys -- maybe this was when he gave us the test results in

19 Triangle Drive. I don't remember the exact time.

19 the end of April 2013, I don't remember. But we didn't

20

20 know if, in fact, Swedish professors -- we had seen that

Q.

Isn't it true, sir, that Industrial Heat was

Very early on -- I'm just trying to remember when

21 actually also interested in the Lugano test more so than

21 Levy had previously written some stuff about this

22 the tests that you were carrying on yourselves?

22 technology, but we didn't -- we weren't sure whether or not

23

23 Swedish professors from Uppsala, a very reputable

A.

Hang on just one second, sir.

24

(Brief pause.)

24 university, were involved in assessing this technology.

25

Can you repeat that question?

25

CaseWorks, Inc.
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(Recess 12:31 p.m. until 1:02 p.m.)
THE VIDEOGRAPHER: We're back on the record at
1:02 p.m.
BY MR. ANNESSER:
Q. Sir, I remind you that you are under oath still.
During the break that we took, did you discuss
the subject matter of your testimony with anyone?
A. I talked with my counsel, Bernie.
Q. Did you discuss the subject matter of your
testimony with him?
A. I don't think that I did. I mean, I think we
talked mainly about -- sorry.
MR. BELL: Just answer him yes or no.
BY THE WITNESS:
A. Subject matter of my testimony -BY MR. ANNESSER:
Q. Did you talk about any of the questions that I
asked or the answers that you've given?
A. I think we did.
Q. And what specifically was said about those
things?
MR. BELL: I'm going to object and instruct him
not to answer on the grounds of attorney-client privilege.
BY MR. ANNESSER:
Q. Sir, one thing that I'm having a difficult time

Page 127

1 information from that period of time, and it just --

Page 128

2 depending on, you know, as I mentioned, it's an evolving
3 process, our view of the technology. But we realized that
4 we had to get much more sophisticated than we were
5 originally to assess accurately whether or not the
6 technology worked.
7

Q.

So sitting here today your position is not that

8 it didn't work, it's that you can't affirmatively state
9 with the information that you collected at the time that it
10 does?
11

MR. BELL: Objection to form.

12 BY MR. ANNESSER:
13

Q.

Is that fair to -- is that a fair summary?

14

A.

Sitting here today, it is my belief that the

15 technology does not work.
16

Q.

Okay. I did not ask you what your belief was.

17

A.

I'm confused about -- the way you're phrasing the

18 question is confusing. If you could -- I apologize, but if
19 you could restate.
20

Q.

You've used the term "indeterminate." That

21 generally means, at least I take it to mean and correct me
22 if I'm wrong, that you cannot determine whether the results
23 were correct or not?
24

A.

I said we were getting a lot of indeterminate

25 information. So if you go back and you review all of these
Page 129

1 with, in addition to those we've already discussed, is that

1 tests, the -- every time there's some variable that it's

2 if I'm -- correct me if I'm wrong. But between 2012 when

2 not accounted for, you know, if you later go back and say

3 the license agreement was signed and about June 2015 when

3 oh, what about this or what about that, it's an evolving

4 Mr. Murray came on board, you were on -- you or the company

4 process of sophistication.

5 were unsuccessful in replicating any of the results or any

5

6 COP for the E-Cat; is that correct?

6 sitting here today do I believe the technology works, I

7

7 would say I do not believe that it works. If you're asking

MR. BELL: Objection, form.

8 BY THE WITNESS:
9

A.

You're asking me -- if you're asking me today

8 me sitting here today, did we ever have any success in our

We conducted multiple tests. And, you know,

9 attempts to replicate Rossi's technology, I would say no.

10 looking back --

10

11

11 period whatsoever, but yet you did not hire anybody who you

Q.

Sir, I apologize to interrupt you. I know I said

Q.

Okay. So there was no success during that time

12 I wouldn't. But if you could, if you could answer the

12 deemed competent to perform those tests to come in and

13 question, then if you need to explain it afterward, you can

13 assist you?

14 do that.

14

15

A.

Sure.

15 So I'll try to answer this one more time and then maybe we

16

Q.

So during the period between when the license

16 can come back to it.

A.

Q.

I believe we've covered this matter exhaustively.

17 agreement was signed in 2012 and approximately June 2015

17

18 when Mr. Murray came on board, it's your testimony that

18 question and then you can explain.

Again, I'm going to ask you to answer the

19 Industrial Heat and yourself were unable to replicate any

19

A.

Sorry.

20 positive COP during that time period?

20

Q.

Did you hire anyone during that time period that

21

21 you deemed competent to perform those tests and assist you

MR. BELL: Objection to form.

22 BY MR. ANNESSER:

22 in replicating the results?

23

Q.

Is that correct?

23

24

A.

At this time, correct.

24 2015. Prior to that, clearly Boeing did some assessment

25

You know, we -- we have a bunch of indeterminate

CaseWorks, Inc.
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1

And often, as is the case, there's some variable

Page 180

1 the error was or did we just seek to try to replicate that

2 that's changed or there's some variable that wasn't

2 without success. Both are telltales or both are indicative

3 properly accounted for and further scrutiny you figure that

3 of inaccurate results.

4 out.

4

5

Q.

So we're in the middle of 2014 now. And around

5 this time, the option of putting the plant down in Miami

Clearly, this was sent before that further

6 for the 350-test arises. How did that first come up?

6 scrutiny had been done. I mean, I say that on a
7 preliminary basis.

7

A.

I don't recall.

8

8

Q.

Did -- whose idea was it to operate the plant

Q.

Do you know what the actual COP was for this

9 test?
10

9 down in Miami?

A.

I don't recall. This is -- you know, the

10

A.

Andrea's.

11 specific test 1:37 p.m. afternoon test. As I recall, the

11

Q.

And what did he tell you or what did he say to

12 test that I did with that device, which was, by the way,

12 you or otherwise?

A. He -- he made it sound as if this was going to be
13 very rudimentary -- again this is a very rudimentary device 13
14 a commercial installation for a company called Johnson
14 design to give some indication of is it working, if it's

15 really working at very high levels and it's kind of simple

15 Matthey PL -- I think it's PLC, I'm not sure, Johnson

16 and obvious. Definitely wasn't designed to tell this level

16 Matthey out of the UK. It's a chemicals company.

17 of precision or accuracy, 1.1, 1.2, 1.3.

17

18

18 supplied materials to some LENR researchers. So it wasn't

I think my average on these -- I have to go back

And, in fact, I think they have previously

19 and pull it -- was like .87 or something. It's not

19 totally -- it wasn't totally nonsensical that possibly he

20 overwhelming, right. Meaning not more energy came out

20 was communicating with Johnson Matthey and possibly they

21 than --

21 did want to do some sort of a pilot test with him. That's

22

Q.

I didn't ask that, sir.

22 the way it was couched.

23

A.

Okay. You asked if I remember the exact COP --

23

Q.

Now you said he made it seem. Did he tell you

24

MR. BELL: There's no question pending.

24 that it was Johnson Matthey that wanted to do the test?

25

MR. ANNESSER: There had been.

25

A.

Yes.

1

Q.

And when was that?

2 BY THE WITNESS:

2

A.

I don't recall exactly. I mean you said -- you

3

3 contextualized this as summer of '14 with me. It's not

Page 179

1
A.

What was that, sir?

Page 181

4 BY MR. ANNESSER:

4 like he later introduced that. That was introduced with

5

5 the concept of moving it to Miami I guess around about that

Q.

You don't know what the actual COP of this test

6 was?
7

A.

6 time.

It's available. I mean, I don't recall. And the

8 other thing that I want to highlight is the research world

7

Q.

And what else did he tell you, other than Johnson

8 Matthey wanted to use the plant and that there would be a

9 is a world of seeking to affirm and replicate results. So

9 commercial installation?

10 oftentimes when you do something and you think, wow,

10

11 there's an interesting result there, you could later go

11 they would be doing a -- using it for some industrial

12 back and figure out that you accounted for something

12 commercial process and that -- you know, that -- I'm trying

13 improperly or didn't account for something all together.

13 to remember all the contexts. Anyway, that they would be

14

14 setting up a subsidiary or just a company here do this in

Or you could just totally -- you can move on and

15 not ever see that result again and not spend a lot of time

A.

That they wanted to purchase heat or steam; that

15 conjunction with them in a low-profile way and that they

16 improving why you didn't -- why that result was wrong, but 16 were using this installation to actually do something and
17 more time on why you aren't able to replicate it.

17 they were willing to purchase the heat.

18

18

So I don't remember -- you asked me if I remember

Q.

You said that they were going to use it for some

19 this specific refined COP number for 11/27/13 PPM test; I

19 commercial process. What commercial process did he tell

20 don't remember.

20 you they were using it for?

21

21

Q.

But you believe that there is a specific number

A.

I don't recall exactly. He didn't go into great

22 out there?

22 detail because he would always, you know, frame it in,

23

23 well, it's very confidential, we can't -- you know, we

A.

I think and I was just getting into, the question

24 would be did I dig and try to figure out -- did I or

24 can't talk about Johnson Matthey, what they're doing and

25 somebody more qualified dig in and try to figure out where 25 that sort of thing.
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So I don't recall the specific use of the energy
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1

A.

We proposed early on that he could do it right

Page 184

2 that they were -- that he proposed they were using before.

2 where the plant was delivered. I mean, that's part of the

3

Q.

Do you believe that he told you a specific use?

3 reason the plant was delivered to where it was delivered

4

A.

I don't recall. I just don't remember.

4 to; otherwise why wouldn't it have just gone to Miami. So

5

Q.

Was it important to you what it was being used

5 it was delivered to Raleigh because we fully anticipated

6 for, what they were making?

6 having the test there.

7

7

A.

What was important to us is that really -- that

Andrea was very adamant about having a customer,

8 it was Johnson Matthey or an affiliate of Johnson Matthey,

8 you got to have a customer that's only validated by the

9 a company that I believe -- I believe it was a public

9 market and blah, blah, blah. That's what -- we wanted to

10 company in the UK. And so, you know, we thought, wow, this 10 be accommodate I have to his desires to have his technology
11 is a chance to test the technology in a commercial setting

11 validated by the market. We wouldn't have a problem with

12 with a very reputable customer. And regardless of whether

12 that, per se. We just wanted to -- our goal was to

13 or not we want to sell them anything -- that was our

13 determine, again, whether or not the technology really

14 goal -- this should be a good opportunity for Dr. Rossi and

14 performed as advertised, real serious significant energy

15 for us to -- to understand how the technology would perform

15 output, real COP and replicable.

16 in an industrial setting.

16

17

17 contracting firm and they often washed trucks with steam

Q.

So it didn't matter to you whether they were

So there a truck washing -- there is a

18 making widgets or anything else? What was important to you

18 right next to our building. And -- so they needed a lot of

19 was that it was Johnson Matthey?

19 hot water or a lot of heat, you know, however they wanted

20

20 to heat the steam, the water they were using. And that was

A.

That it was Johnson Matthey and that they were --

21 they were accurate in their assessment of the energy that

21 one specific example of what was proposed.

22 they were using. You know, we didn't care if they were

22

23 making nickel sponges or platinum sponges or whatever, so

23 Andrea's desire to -- to want to have a commercial

24 long as it was Johnson Matthey and they were accurately

24 validation of this. But, anyway, that was -- that was one

25 assessing the energy that they consumed.

25 of them.

1

Page 183

Q.

Why did it matter whether they were accurately

1

I believe Tom made other proposals to accommodate

Q.

Did it have to have a customer to satisfy the

Page 185

2 assessing the energy other than the amount that they agreed

2 350-day test requirements?

3 to pay you for that energy?

3

4

4 trying to be accommodative and, you know, a good partner to

A.

Because that's -- that's a check on whether or

5 not it's a -- how much energy is actually being produced.

A.

It did not. And we didn't -- again, we were

5 Andrea. And he kept saying it was important to him.

6 They're saying we'll we're consuming X amount. That's a

6

7 check.

7 against it. I mean, it wasn't necessarily a negative

8
9

8 thing. So we wanted to be accommodative to him on that

Payment was unimportant.
Q.

And even though we didn't care, we weren't

So Dr. Rossi approached you and said that Johnson

9 front because it doesn't necessarily preclude us, we didn't

10 Matthey wanted to use the device in Florida. Were there

10 think, from achieving our objectives.

11 any other locations proposed for the 350-day test of the

11

12 device?

12 You could measure the output without having a customer

13

13 looked up to the other end of the line?

MR. BELL: Objection to form.

Q.

Because you could measure it without a customer?

14 BY THE WITNESS:

14

A.

15

Frequently --

15

Q.

Was West Virginia ever proposed?

16 BY MR. ANNESSER:

16

A.

West Virginia?

17

A.

Right.

17

Q.

Yes, sir.

18 objection there, so let me break that up.

18

A.

I don't recall. You know, I'm trying to

19

Other than Miami --

19 remember. I just don't recall.

20

MR. BELL: First time for everything.

20

21

THE WITNESS: Look at that.

21 approval to operate the one-megawatt plant in North

Q.

Let me -- I'm sorry. You're counsel made a good

Q.

Did you, sir, personally ever attempt to obtain

22 BY MR. ANNESSER:

22 Carolina?

23

23

A.

Did I ever personally attempt to?

24

Q.

Obtain approval from any government agencies or

24

Q.

First time. You can pay him today.
Other than Miami, was any other location proposed

25 for the operation of the 350-day test?
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A.

I think we looked into this some. We hired a

Page 186

Page 188

1

We did that analysis and that's the -- that's the

2 consultant to -- to provide an opinion about this, did we

2 reason -- that's what we moved forward.

3 need regulatory approval. And our analysis was that we did

3

4 not because this type of device isn't presently regulated.

4 produced to us, if you know?

5 And so we were very cognizant of that or wanting to be

5

A.

I believe so.

6 within compliance, if there are rules and regulations about

6

Q.

Sir, in the beginning of this deposition, I asked

7 it.

7 you about the background investigation you did on Rossi and

8

Q.

Would that Steve Brown communication have been

8 you said he had a checkered past, and you knew this in 2012

Again, I think we hired a consultant to do an

9 analysis on this, and the feedback was you don't have to do

9 prior to entering into the license agreement; is that

10 anything to operate this plant here and you're free to do

10 correct?

11 that.

11

A.

12

Q.

Who was that consultant?

12

Q.

What did you mean by "checkered past"?

13

A.

I believe it was Steve Brown if I recall

13

A.

There were all sorts of claims about Andrea --

14 correctly. I'm not sure if there were others or not. I

Correct.

14 it's still out there today if you were to Google them --

15 know that Tom also talked with people in government and in 15 positive and negative. Positive, in that groups like Levy
16 the environmental sector of the government.

16 and the Swedes were saying this technology is very

17

17 interesting or it's done XYZ. Picardi would also be in the

Q.

Did you ever get a letter from the North Carolina

18 Bureau of Radiology stating that they needed no

18 positive camp.

19 authorization or permit to run this device or anything else

19

20 that could be relied upon?

20 scientists trying to drawing inconclusive results about

21

21 Rossi and leaving the door open for it to be a real

A.

We were talking -- so Tom was talking to at that

You know others -- even others like NASA

22 time the director of the EPA. So I don't know what -- what

22 technology.

23 higher level information you need. But he was fully aware

23

24 of what we were working on and didn't notify us of any

24 that, you know, Rossi's been to jail, Rossi's been involved

25 permits or approvals that we needed. I don't know if that

25 in all kinds of stuff. You know, the details were never

Page 187

1 answers your question.
2

Q.

So you talked to the director of the EPA. EPA is

And in parallel to that, you had other reports

Page 189

1 totally clear. And we asked Rossi about this and he

2 described it as tax fraud, he had been accused of tax fraud

3 federal, correct?

3 and that the guy -- and he even went on to say that the guy

4

4 who accused him later turned out to be corrupt or, you

A.

I meant North Carolina EPA. So maybe it's -- do

5 you know in North Carolina, I'm sorry -- John Skvarla.

5 know, was -- lost his position in government and -- and

6 That's my understanding, right. First of all we hired a

6 that he had not complied with some sort of complicated tax

7 consultant to do this, he says you're free to operate.

7 requirements.

8 Secondly, Tom's communicating with various different

8

9 government stakeholders, including Skvarla, and they're not

9 whether or not he had ever served time in jail, I think he

10 telling them that he has to do anything from a regulatory

10 was always up front about that, but he never -- looking

11 perspective.

11 back now, I don't think he ever gave the full and complete

12

12 story, which I believe is out there, although it's a little

Q.

Do you know if that is email communications or

And so it's not that he evaded the question of

13 -- much more difficult to find and I don't know that it's

13 verbal?
14

A.

I imagine it's verbal, but I don't know.

14 completely there.

15

Q.

Did you ever obtain anything in writing stating

15

Q.

And what do you believe the full and complete

16 either you are authorized or you're not required to get

16 story to be?

17 authorization from any government agency?

17

18

18 he told us it was.

A.

Again, there's Steve Brown's analysis. But the

A.

I just don't know. But I don't think it's what

19 law, as I understand it -- you're a lawyer, you may have a

19

20 different take on it -- is that if you're doing something

20 research that indicated that he may have been to jail, hat

21 that aren't laws or rules or regulations that govern that

21 he had been charged with tax fraud and you said other

22 activity, you don't need a specific government letter. You

22 things. What are those other things, "involved in other

23 know, it's -- you're free to operate until it's regulated.

23 things"?

24 After it becomes regulated, then you need the permits.

24

25 But. . .

25 referencing the tax fraud when I said that.

CaseWorks, Inc.

Q.

A.

Now -- so you had been told or you had done

Involved in other things, I think I was
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Q.

Okay.

2

A.

3

Q.

Page 190

1

A.

Yes, sir.

Anyway.

2

Q.

Is that your signature on the top line of the

And did he deny having been in jail for any

3 second page for Industrial Heat LLC?

Page 192

4 period of time?

4

A.

Yes, sir.

5

5

Q.

Now, the term sheet was an agreement between,

A.

We didn't know exactly and I still know exactly

6 how much time he spent in jail. He acknowledged spending

6 according to the top of this, Industrial Heat LLC, J.M.

7 time in jail. Like I said, he didn't -- but he had a story

7 Chemical Products, Inc., and Leonardo Corporation; is that

8 prepared for why he went to jail and the reasons associated

8 correct?

9 with that, which, again, at the time, it was kind of

9

A.

10 understandable. He said, look, it's a complicated tax

10

Q.

Who is J.M. Chemical Products Inc.?

11 regime here, I didn't do -- I didn't properly handle my

11

A.

Who is J.M. or what is?

12 corporate taxes or something -- I don't remember the

12

Q.

Who?

13 details -- and, you know, I ended up in jail or something

13

A.

Now, it's -- it's known to be a company set up by

14 like that.

14 Henry Johnson and Andre Rossi that apparently is not at all

15

15 affiliated with Johnson Matthey.

I mean, it wasn't like he was evaded the fact

16 that he had been to jail. It was just the reasons

16

17 associated with that I don't think we got the full story in

17 Henry Johnson and Andre Rossi. What do you base that on?

18 retrospect.

18

19

19 discovery and that Johnson and Bass produced in discovery.

Q.

Do you have any facts or any information to

Q.

That's correct.

A.

Okay. Now you say it's known to be set up by
I base that on materials you guys turned over in

20 indicate that what he was telling you is not the full

20

Q.

Specifically what?

21 story? Is there something you've learned since?

21

A.

Exchanges where Rossi is dictating to Johnson or

22

22 Collett, I can't remember, prepare J.M. invoices such as

A.

Yes. I mean, there's -- if you -- if you spend

23 much more time researching there, it appears -- again, the

23 this with this letterhead, here's J.M. letterhead, et

24 full story, I can't put it together -- but it appears

24 cetera. Exchanges like that.

25 there's more to it than tax fraud. It appears, whether or

25

1 not this is accurate, it had to do with significant

Page 191

Q.

Now, you knew that Dr. Rossi was consulting for
Page 193

1 J.M. as well, didn't you? Dr. Rossi told you that?

2 environmental degradations and -- and pollution and things

2

A.

That he was consulting for J.M.?

3 like that. But. . .

3

Q.

Yes, sir. He was doing consulting work for J.M.

4

4 He told you that, didn't he?

Q.

How much time did you spend looking into

5 Dr. Rossi in the beginning, in 2012?

5

6

6 Maybe he did. I'm not sure.

A.

In 2012, I don't recall exactly, you know. We

A.

Possibly. I'm not sure. I don't recall that.

7 had a running timeline that we developed to try to recreate

7

8 key events or key points in the -- in Rossi's past or

8 that doesn't indicate ownership, does it?

Q.
A.

So directions as to make payments or otherwise,

9 history. And these were positives and negatives and

9

10 neutral dots. And I don't know. That was an ongoing

10 involvement, I guess. And maybe ownership is one question

It depends on -- it depends on the level of

11 process. I'm not sure how much time that required.

11 but control is another.

12

12

Q.

Do you control Industrial Heat, sir?

13 mean when I reference "the term sheet"?

13

A.

I'm the manager or the vice president at

14

14 Industrial Heat.

Q.
A.

Sir, going to the term sheet, do you know what I
I'm not sure.

15

Can I stand up real quick.

15

Q.

Do you control it?

16

MR. ANNESSER: Yes, sir.

16

A.

Industrial Heat is not controlled by me, no.

17

(Whereupon, Vaughn Deposition Exh bit 12 was marked

17

Q.

Who is it controlled by?

18

for identification.)

18

A.

Do you mean who makes executive decisions for

19 BY MR. ANNESSER:

19 Industrial Heat or do you mean who owns -- you know, who

20

20 has voting control over Industrial Heat.

Q.

Sir, I'm going to show you a document that's

21 tabled as The Term Sheet, which we are marking as Exhibit

21

22 12. I have it as 12. Tell me if you need a moment to

22 control, as you referenced control as respect to J.M., who

23 review it.

23 controls in your mind Industrial Heat?

24

A.

I would.

24

25

Q.

Have you seen this document before, sir?

25 what you mean by control. But it's clear to me that Andrea

CaseWorks, Inc.

Q.

A.

I'm asking you, sir, in the term you used,

Industrial Heat, I don't know that I understand
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1 was directing J.M. Chemical Products with Johnson.

Page 194

Page 196

1 have asked to see it? Could you have asked to visit the

2

Q.

Who owns the stock in J.M. Chemical Products?

3

A.

I don't know. Is there stock?

3

A.

4

Q.

Could you answer that question?

4

Q.

Why not?

5

A.

I don't know.

5

A.

Why would I have?

6

Q.

To see what they would use the E-Cat for I would

6

2 facility?

MR. BELL: Don't ask him any questions. He

Not necessarily.

7 doesn't have the answer.

7 imagine.

8 BY MR. ANNESSER:

8

9

Q.

Now, you said you believed there was an

A.

I previously told you we didn't care how they

9 were -- you know, what they were using it for. We didn't

10 affiliation with Johnson Matthey. Were you concerned at

10 care if they were producing nickel, platinum, whatever. It

11 all Johnson Matthey's name did not appear on this

11 didn't -- didn't make a difference to us.

12 whatsoever?

12

13

13 again. Take a five-minute break.

A.

You'll notice that it has J.M. Chemical Products,

Q.

Now -- I'm sorry. We have to change the tape

14 Inc. Again, Andrea was leading us to believe that this was

14

15 an affiliate of Johnson Matthey and then they'd set up this

15 p.m.

16 company specifically for this purpose.

16

17

Q.

For what purpose?

17

18

A.

To allow this technology, that plant, to be -- to

18 3:11 p.m.

19 use in kind of a beta way, so to test whether or not it
Q.

So you knew that there was no ongoing operation

(Recess at 3:03 p.m. until 3:11 p.m.)
THE VIDEOGRAPHER: We're back on the record at

19 BY MR. ANNESSER:

20 worked for some of their needs, whatever the needs may be. 20
21

THE VIDEOGRAPHER: We're off the record at 3:03

Q.

Sir, before the break, you had just finished

21 telling me that you were not concerned with what was being

22 or facility at the time that this was being set up

22 done with the steam or what was being produced with the

23 specifically for the purpose of running the E-Cat and using

23 steam, but you did indicate that it was important to you

24 the steam that was produced?

24 that it was affiliated with Johnson Matthey; is that

25

25 correct?

1

A.

I knew -- could you say that one more time.

Q.

You knew at the time that J.M. Chemical Products

Page 195

2 was a newly form entity, not a long-existing entity, it was

1

A.

Page 197

That's correct. We wanted to -- we were -- that

2 was a representation that was made and we thought that that

3 formed shortly before this agreement, you know that, right?

3 was a serious reason or a reason to do this in Miami.

4

4

A.

I can't recall if we got into the specifics of

Q.

Would you have done it in Miami if it were some

5 when J.M. Chemical Products was formed. And I still don't

5 other company other than Johnson Matthey?

6 know when it was formed. I'm sure it's out there. I'm

6

7 sure you can look up the Secretary of State filing.

7 and they wanted to do it in Miami.

8

8

But what we believed is that it was formed

A.
Q.

I suppose if it were GE or something like that
If it was so important to you that it be Johnson

9 Johnson Matthey in the UK.

9 Matthey or a big name company, why did you agree to it

10

10 being done by a company called J.M. Chemical Products?

Q.

Okay. I understand. I understand that's your

11 belief. But what I'm asking you is: At the time, before

11

12 you entered into this agreement, was it your understanding

12 more important to us that Dr. Rossi was advertising to us.

13 that J.M. chemical products, not Johnson Matthey, was a

13 He made it seem like it was very important to him in his

A.

First of all, it was important to us, but it was

14 newly formed company for the sole purpose of the -- of

14 commercialization efforts.

15 working under the transaction contemplated in this term

15

16 sheet?

16 J.M. Chemical Products was an affiliate of Johnson Matthey.

17

A.

I did not recall at the time -- you know, as I

18 said, my recollection is that it was an affiliate of the UK

17

Secondly, like I said, we thought that
Q.

18

And at what point did you decide that it was not?
MR. BELL: Objection to form.

19 company, Johnson Matthey. I don't know when it was formed; 19 BY THE WITNESS:
20 I'm not sure.

20

21

21 BY MR. ANNESSER:

Q.

Do you know if J.M. Chemical Products had a

A.

I don't recall exactly.

22 facility operating in Miami prior to entering into this

22

23 term sheet?

23 not?

24

A.

I don't know.

24

A.

Whether it is or not?

25

Q.

If there had been a facility in Miami, would you

25

Q.

An affiliate of Johnson Matthey's.

CaseWorks, Inc.
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1

A.

I highly suspect that it is not.

2

Q.

Do you have any evidence or do you have any proof

1 that. So it was very difficult for us to affirm whether or

2 not this was, in fact, Johnson Matthey. We were relying on

3 that it is not?

3 Andrea's claim that it was.

4

4

A.

Besides everything you guys turned over in

5 discovery? No. I mean, I also don't have any proof that
7

Q.

Now, talking about proof that it is, did you ever

Q.

When you say you weren't allowed to, what would

5 have happened if you'd picked up the phone and called?
6

6 it is.

A.

I'm not sure. They probably would have said --

7 not have a clue what we're talking about.

8 call Johnson Matthey and say, "Hey, guys, we're looking

8

Q.

And then what would you have done?

9 forward to working with you"?

9

A.

I don't know. Because we were talking about a

10

10 hypothetical situation.

A.

Andrea didn't want us to do that. And we said,

11 you know, can we meet with these guys. I think we were

11

12 even going to meet them in the UK at some point. And

12 Matthey, what steps did you take to ensure that it was

Q.

13 Andrea said, "No, no, no. This has got to be very

13 other than Dr. Rossi saying that it was?
14

15 So no, we did not.

15 things that Rossi would say did turn out, in fact, to be

16

16 not entirely false. So we were thinking, well, what if he

So Dr. Rossi told you they didn't want anyone to

A.

If it was so important to you that it was Johnson

14 confidential. You know, they don't want anybody to know."
Q.

Page 200

Again, John, all the way back here, periodically

17 know what, they being Johnson Matthey?

17 really is talking to Johnson Matthey, we'll respect that he

18

18 doesn't want us engaging them.

A.

Correct, that they were setting up this facility

19 to do a testing of E-Cat one-megawatt facility in a unit in

19

20 Miami.

20 know what would have happened. And -- if we had picked up

21

Q.

But, you know, what would have happened? I don't

21 the phone and called him. It wasn't -- it was important

So why was it important to you that it was

22 Johnson Matthey if it wasn't going to be the name attached

22 for us that somebody -- a credible entity such as Johnson

23 to this facility?

23 and Matthey could say we're consuming X amount of energy on

24

24 a continuous basis and can validate that.

A.

We didn't need the name. I mean, we weren't

25 looking for PR points. What we wanted to know was was it a 25
Page
g 199

1 credible entity saying yes, we used this amount of energy,

2 one-megawatt worth of energy on a, you know, continuous
3 basis. To us that would have been pretty, you know,
4 impressive.
5

Q.

And you believe that J.M. Chemical Products was a

6 credible entity?
7

A.

No.

8

Q.

But that was who you contracted with? You do

9 understand you did not contract with Johnson Matthey, you
10 contracted with a company here J.M. Chemical Products.
11

A.

We can beat this to death, John. But the -- I

12 told you we thought that J.M. Chemical Products was an
13 affiliate of Johnson Matthey. We later came to believe
14 that it was not. It was just a company that Andrea had set
15 up for -- on intentions of deceiving us.
16

Q.

Now, you had testified -- you had testified

17 before, sir, that the 350-day test didn't require a
18 customer.
19

A.

Correct.

20

Q.

Did you do any due diligence into the claim that

21 this was Johnson Matthey or an affiliate of Johnson
22 Matthey?
23

A.

Again, clearly, as you noted, one would be

But it was a -- it was -- all of this was
Page
g 201

1 contrived and pulled together by Rossi. So we were also
2 trying to accommodate him.
3
Q. Did you ever request a letter from Johnson
4 Matthey or anything from Johnson Matthey to validate
5
6
7
8
9
10
11
12
13

Dr. Rossi's claim?
A. I don't recall.
Q. Now, as of the date this term sheet was signed,
was it your understanding that the plant was going to be
shipped to operate for J.M. Chemical Products and during
that period the 350-day test, as contemplated by the
license agreement, would be carried out?
A. At the point this was signed?
Q. Yes, sir.

14
15
16
17
18
19
20
21
22

A. Can you state that again, the question again?
Q. At the point that this was signed, which I will
represent to you was August 13, 2014 -A. Okay.
Q. -- as stated on the last page, was it your
understanding that the plant would go down to Miami, both
to supply steam to J.M. Chemical Products as well as for
the 350-day test as contemplated by the license agreement?
A. My understanding is that it would go down to

23 Miami.
Q. At this point in time, did you believe that the
25 testing that would be done in Miami would not be the

24 inclined to call Johnson Matthey and say, "Hey, we want to 24
25 confirm that this is your plant." We weren't allowed to do

CaseWorks, Inc.
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6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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guaranteed performance test?
A. Would not the guaranteed performance test?
Q. Sir, we looked at a document from -- I'm sorry,
I'm trying to clarify.
We looked at a document from July 2014 where you
indicated that the guaranteed performance test would likely
start on September 1. Do you recall that?
A. Right. Right.
Q. And now this agreement comes up shortly after
that.
A. A year later?
Q. This is the same year.
A. Oh, same year.
Q. A month or two later.
A. Uh-huh.
Q. That the plant would go down and operate for a
two-year period in Miami. And that was it your
understanding that the 350-day test, as contemplated by the
license agreement, would be carried out during its
operation in Miami?
A. I don't recall.
Q. Do you know if that was Dr. Rossi's
understanding?
A. I'm not sure what Dr. Rossi's understanding was.
Q. Did you ever meet with J.M.?
Page 203

1

Q.

During that first meeting, it was who? Yourself,

2 Mr. Darden, Mr. Johnson and Mr. Rossi, Dr. Rossi?
3

A.

I think that's right.

4

Q.

Okay. And what did Dr. Rossi tell you at that

5 time?
6

A.

I think I just stated that, that he introduced

7 Henry Johnson. I don't remember if he said Henry Johnson
8 or Hank Johnson or Mr. Johnson. And I don't remember the
9 title that he gave him. I don't remember if he says this
10 is the president of J.M. -- whatever it's called -11 Chemical Products or if he said -- you know, went on at
12 that point to elaborate that Johnson Matthey didn't want
13 anybody to know, so they used who Rossi had proposed, Henry
14 Johnson, to be the president of this affiliate or
15 subsidiary that they were forming to do this.
16

Q.

And what did Mr. Johnson tell you?

17

A.

I don't remember exactly what he told us other

18 than just kind of -- he was playing that part. I don't
19 recall that he -- he reminded us that he was Rossi's
20 attorney, you know, from other affairs. But I don't
21 remember specific things he said.
22

Q.

Did he tell you that he worked for Johnson

23 Matthey?
24

A.

I'm -- it's difficult to recall so long ago.

25

Q.

Can you recall any specific statements made by
Page 205

1 Mr. Johnson at that time?

1

A.

I met with -- I believe so. I believe so.

2

Q.

And when was that?

2

A.

Specific quotes?

3

A.

I'm trying to recall. It was two different times

3

Q.

Any statements made. I'm not asking necessarily

4 as I recall. It might have been another time. I'm not

4 word for word.

5 sure.

5

6

But I don't remember when the first time was, but

Page 204

A.

Yeah. I'll tell you what I recall, which is what

6 I've stated initially, which is that we were -- and I don't

7 I believe that Tom and I met Andrea and he was claiming to

7 remember the sequence. Right.

8 be a representative of Johnson Matthey in Red Robin in

8

We were supposed to go meet Andrea and a

9 Brier Creek near Raleigh. And it was Hank Johnson. And

9 representative of Johnson Matthey. So we showed up and

10 immediately I didn't connect the dots. And I don't

10 then it turned out to be Henry Johnson or Hank Johnson.

11 remember if it was during the meeting or after the meeting

11 And I can't remember if it dawned on us right then and we

12 that we said is Hank Johnson or Henry Johnson -- we thought 12 said, you know, "Have we met you before? Have we seen your
13 we'd seen that name before. In fact we had, it was his

13 name before?" Or if it was after the meeting when we said,

14 attorney.

14 you know, isn't he your lawyer or haven't you interacted

15

15 with Hank Johnson before? I think we've seen that name

And I believe, if I recall correctly, at the time

16 he said, "Yeah, don't worry about it. Johnson Matthey

16 somewhere.

17 wanted somebody to be the president that nobody would

17

18 know." Couldn't talk back to Johnson Matthey, and so we

18 ultimately whether it was at that lunch or later, I don't

19 left that meeting thinking, odd, you know? But maybe, who

19 recall, was, yes, they needed -- they needed a

20 knows.

20 representative that wouldn't be tied back to Johnson

21

21 Matthey. So he's a lawyer and they asked him to be

And then the second meeting where I supposedly

And, you know, Rossi's explanation of that,

22 met somebody from -- you know, a representative of --

22 president of this company, this affiliate company they're

23

23 setting up.

Q.

I'm sorry. I'm going to try to interrupt you for

24 a moment just so we can did one meeting at a time.

24

25

25 was signed?

A.

Okay.

CaseWorks, Inc.

Q.

And you knew all of this before the term sheet

www.caseworksonline.com

800.955.0541

Case 1:16-cv-21199-CMA Document 207-21 Entered on FLSD Docket 03/23/2017 Page 15 of
24
01/19/2017 John Thomas Vaughn
1

A.

I believe we had met with him before the term

Page 206

2 sheet was signed.

1

A.

Page 208

I did.

2

(Whereupon, Vaughn Deposition Exhibit 13 was marked

3

Q.

Okay. Now you said there was a second meeting.

3

for identification.)

4

A.

Right.

4 BY MR. ANNESSER:

5

Q.

Who was at the second meeting and when was it?

5

6

A.

Associated with the term sheet, we also had him

6 which has been marked as Exhibit 13. This is titled as

Q.

Sir, I'm going to show you another document,

7 sign another document. It's not here, but anyway.

7 Compliance With OFAC. Do you know what OFAC is, sir?

8

8

A.

9

Q.

The second meeting was, I believe, in February of

9 '15. Was it '15? I think that's right. Where Tom Darden,
10 myself, Paul Lamacraft were going down to see the plant and

10

11 we met with Rossi and Bass there. And I can't remember how 11

I have two. Do you want me to have both of them?
I'll take that one back from you, thank you.
Do you know what OFAC is, sir?

A.

Office of Foreign Asset Control Department.

12 Bass was introduced. His card -- I have his card

12

THE REPORTER: Asset?

13 somewhere. I can go check his title, engineering plant

13

THE WITNESS: Office of Foreign Asset Control.

14 manager. I don't remember whether it were Johnson Matthey, 14 BY MR. ANNESSER:
15 J.M. Chemical products. But that's who we met with in that

15

Q.

What was the purpose of this document, sir?

16 meeting.

16

A.

The purpose of this document was, as I stated

17

17 here -- do you want to read it? Shall we read it?

Q.

And what did he -- now, that was after the term

18 sheet was signed in the second meeting?

18

19

19

A.

Yeah. I mean this term sheet was signed

20 August 13, 2014. That meeting was I believe in February
21 2015.
22

Q.

No.
I'm asking if you know the purpose, not what it

20 says.
21

Okay. So you didn't rely on any statements by

Q.

A.

Right. Well, maybe I should refresh myself on

22 it. Okay.

23 Mr. Bass before entering into this term sheet?

23

24

A.

I don't recall if we did or did not.

24 [as read]: JMC is owned by an entity formed in the United

25

Q.

Sitting here today, is it your position that

25 Kingdom.

1 Industrial Heat relied on you as the vice president of

Page 207

Q.

Sir, down at the last paragraph, it says

Page 209

1

Do you have any evidence or knowledge to prove

2 Industrial Heat before signing this agreement, relied on a

2 that that is not true?

3 statement by Mr. Bass prior to signing it?

3

4

A.

By Mr. Bass?

4 that is true.

5

Q.

Yes.

5

6

A.

I don't recall. I don't recall. I don't recall

6 that it is not true?

A.
Q.

Do you have any evidence or knowledge to prove

7 at what point Mr. Bass was introduced into the equation.

7

8

Q.

And was Mr. Johnson there the second time?

8 it. But we'll see.

9

A.

He was not.

10

Q.

9

So how many times have you spoken with

A.

I have no evidence or knowledge to prove that

Q.

I imagine there is. These guys are going through
Do you have it, sir? It's not what people are

10 going through or what you imagine. I'm asking a yes-or-no

11 Mr. Johnson?

11 question.

12

12

A.

I don't recall -- for example, I don't recall if

13 I've talked with him on the telephone or if he's been on a

Do you have evidence that J.M. is not owned by an

13 entity formed in the UK?

A. You asked me a yes-or-no question pertaining to
14 conference call that I've been on. I'm trying to remember 14
15 matters that are -- you know, that you would have to review
15 if he was ever at the plant any other time or if I

16 literally only met him, besides that mediation, the one

16 a lot of information to know the answer to. And I haven't

17 other time in Red Robin.

17 reviewed it all.

18

18

MR. BELL: He's asking you as you sit here today.

19 of you, you would agree with me that there's no mention of

19

THE WITNESS: As I sit here today, I do not know

20 Johnson Matthey, correct?

20 whether or not --

21

A.

As designed by Rossi, correct.

21 BY MR. ANNESSER:

22

Q.

As designed by Rossi.

22

Q.

23

Sir, within the term sheet that you have in front

Now, you signed this agreement, correct?

Q.

Sir, my question -- and I want a yes-or-no answer

23 and then you can explain it if you feel it's necessary.

24

A.

I did.

24

25

Q.

That's what I asked you before.

25 not an entity formed in the United Kingdom?
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1 been agreed to?
2

A.

I don't remember us telling him that we had

1

Q.

Page 236

Sir, I'm going to ask you yes or no, and then you

2 can explain.

3 agreed to the test plan.

3

A.

Okay.

4

4

Q.

Was this the test plan to your knowledge that

Q.

Was it silence, just nobody said anything and

5 we'll see how it goes?

5 would result, the ultimate plan, that was created from this

6

6 discussion, that would result in either the payment or

A.

No. You already asked Tom. He was trading

7 emails with Penon. And I just -- I'm not sure.

7 nonpayment of $89 million to Dr. Rossi?

8

8

Q.

You're vice president of the company. You didn't

A.

It's hard to say because there were emails going

9 know whether the test plan had been agreed to or not?

9 back and -- I mean, you're not showing me a test plan. I

10

10 mean, this is not a test plan.

A.

I knew that Penon had set a test plan. I knew

11 that there were questions about that test plan. But. . .

11

I don't know is my answer.

12

Q.

Wasn't this plan important, sir?

12

Now, I will say that I'm sure there's some

13

A.

What was important, as I've said, is determining

13 document somewhere that outline a test plan that probably

14 definitively whether or not the technology works. And to

14 they sent to us and probably that they said, you know,

15 the degree that this plan would enable that, it was

15 here's a test plan. And whether or not that test plan is

16 important.

16 perfect, I can't say. I don't know.

17

17

Q.

And you understood at the time that this emails

MR. ANNESSER: We have to take a short break to

18 was exchanged and you were copied that success under this

18 change the tape.

19 test plan, if the E-Cat operated successfully, your company

19

20 could be obligated to pay $89 million?

20 p.m.

21

21

A.

I understood that -- that there was -- if he

22 performed, based on the credible test plan, and we could

THE VIDEOGRAPHER: We're off the record at 4:13
(Recess at 4:13 p.m. until 4:22 p.m.)

22

THE VIDEOGRAPHER: We are back on the record at

23 prove that the technology had been transferred, meaning we 23 4:22 p.m.
24 could replicate it, yes, then we would be obligated to pay

24 BY MR. ANNESSER:

25 $89 million.

25

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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Q. So as of the dates of these emails range -- as of
February 18 or February 19, you understood that this test
plan could result in the payment of $89 million. This was
the test plan that you were trying to determine whether it
was reliable or not, that you had to determine and say,
yes, this is the plan we agreed to in order for this test
to take place, where at the end, if the plan has been
followed and the test successful, your company would have
to pay $89 million?
MR. BELL: Objection to form.
BY THE WITNESS:
A. The -- could you -- I'm sorry. I was distracted
with you guys.
Q. Were there any other -- let me go back.
Were there any other test plans being thrown
around and considered at the time for the 350-day test?
A. There may have been. I'm not sure.
Q. Did you tell Dr. Rossi about any other test plans
or did you have any communications with Dr. Rossi?
A. I'm not sure. I mean, as you can see, Tom was
emailing with Penon about this.
Q. So was it your understanding that this was the
test plan, in whatever final form it ended in, that would
determine the payment of $89 million?
A. This is a test plan they were putting forth.

CaseWorks, Inc.

Q.

Sir, during the course of the test being carried

1 out down in Doral, Florida, did you visit the plant at all?
2

A.

Page 237

I did.

3

Q.

How many times?

4

A.

I don't remember exactly. Multiple occasions, a

5 handful of times. I don't remember exactly.
6

Q.

Were you there when the Chinese investors came to

7 visit?
8

A.

No, sir.

9

Q.

Do you know who I'm talking about when I say "the

10 Chinese investors"?
11

A.

Not really. It was a trip -- I mean, I know that

12 they took some Chinese -- Tom or Joe Pike or somebody. I'm
13 not sure. But I don't know who those guys were.
14

Q.

Were you there when representatives of Woodford

15 came to the plant?
16

A.

17

Q.

I was.
How many occasions?

18

A.

I think we visited twice.

19

Q.

And what did you do during those tests -- I'm

20 sorry during those visits?
21

A.

We just discussed one a little bit ago when Paul

22 Lamacraft and Tom and I met with Bass and Andrea.
23

And the second one, I can't remember if it was

24 just me and Paul or Tom, me and Paul or there was another
25 guy Harry Rates, who may have been there. I think this was
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in August of 2015; is that right? Yes. Anyway, that was
the next time.
Did you ask what did we do there?
Q. Yeah, what did you do? Did you walk around the
E-Cat plant? Did you look at the operation?
A. We stopped in to -- to observe.
Q. Okay. And during your visits to the plant, did
you notice anything that was not normal to you? Anything
that seemed out of place?
A. Yes. We could not go on the other side of this
wall to see fully how everything fit together and was
designed.
Q. Where was this wall, sir?
A. It was in the facility.
Q. What did it -- I'm trying to figure out what
you're talking about. Was this the wall -- was this the
wall between they E-Cat plant and the J.M. side?
A. Correct.
Q. Why couldn't you go on the other side of the
wall?
A. We weren't allowed by Andrea.
Q. What was it that you wanted to observe on the
other side of the wall?
A. Originally, you know, when we started talking
this morning, as I explained to you how it's important to

Page 240

1 And so Joe would have been the guy to much more competently
2 assess the system's performance than I would have been.
3

Q.

Okay. So prior to Mr. Murray coming on board,

4 did you ask any other engineer to go down, other than
5 Mr. Dameron?
6

A.

I don't believe that we did.

7

Q.

And you said you believed it was around July when

8 you attempted to come down with Mr. Murray. And why didn't
9 you?
10

A.

We were turned away by Andrea.

11

Q.

You were turned away. Didn't -- did you go down

12 and he turned you away at the door or how was that?
13

A.

No. Via email. He told us emphatically that Joe

14 could not come in the plant.
15

Q.

For what reason?

16

A.

I don't remember his explicit reason. But we

17 have the emails. You could pull them up.
18

But I believe his reason was that he recognized

19 Joe as a sophisticated engineer. And historically Andrea
20 has never wanted truly sophisticated engineers around what
21 he's doing because they have a better ability to spot how
22 he's manipulating things.
23

Q.

And tell me, sir, did you insist on Mr. Murray

24 coming down? Did you say -25

A.

I did.

1 note from a diagram perspective what goes where, all --

1

Q.

-- we absolutely have the right and you were

2 following all heat flows. Whether it be water, steam,

2 insisting on coming down?

Page
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3 electricity, you need to have a very thorough and detailed

3

4 diagram. And for that reason, you know, we needed to know

4 guys have it. But, clearly, I said that Joseph Murray was

A.

I don't remember the exact email exchange. You

5 what's going on on the other side of the wall. Otherwise

5 going to come with me and we were going to come assess the

6 you can't -- you don't really know how something's operated

6 plant and we were emphatically denied.

7 because you've only got partial information. You don't

7

8 know what's going on over here.

8 him you were going to come down with Mr. Murray and he said

Q.

Do you know how many emails there were? You told

9

Q.

Did you observe Dr. Penon's testing equipment?

9 no. What was your response to that?

10

A.

I suppose I probably did. But I -- I don't know

10

A.

I don't remember. We were -- he had rejected us.

11 that I would have known, like, what's Penon's, what's

11 It's like beating a dead horse. He's not going to allow

12 Andrea's.

12 it, so we said -- we just left it at that.

13

Q.

Did you ask?

13

14

A.

I don't recall if I did or did not.

15

Q.

To your recollection, nobody told you, no, we

Q.

You didn't say anything more about it?

14

A.

I don't recall whether or not --

15

Q.

Did you try to bring him down again other than at

16 won't tell you?

16 the end of the test?

17

A.

We won't tell you what?

17

18

Q.

If you did ask, was it pointed out to you?

18 remember.

19

19

MR. BELL: Objection, form.

A.

Other than in -- I don't recall. I don't

Q.

Do you know who Joe P ke is?

20 BY THE WITNESS:

20

A.

I do.

21

21

Q.

Is he an employee, officer or director of

A.

I don't recall if I asked about a specific piece

22 of equipment. Also, keep in mind, you know, I'm not an

22 Industrial Heat, IPH International or any of those related

23 engineer. We tried to go down -- Joseph Murray and I tried

23 companies?

24 to go down in July of '15 and we were denied -- you were

24

A.

He is not.

25 there, John. Joe finally was allowed in February of '16.

25

Q.

Is he a representative of those companies in any
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1 capacity?
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1
A. No. He's an investor.
2
Q. Did you authorize or ask Dr. Rossi to allow him
3
to come to the plant with the Chinese investors?
4
A. I don't believe I did. Not to my recollection.
5
Q. Do you know if Dr. Rossi was asked to allow the
6
Chinese investors to come?
7
A. Presumably somebody communicated with me about
8
that. Whether it was Tom or Joe Pike directly, I don't
9
recall.
10
Q. At any time prior to Woodford making their
11
investment in Industrial Heat or its related entities, did
12
you tell them that you were not able to replicate any
13
measurable COP?
14
A. Yeah. I mean, I was -- first of all, Tom was
15
managing those communications prior to their investment. I 16
mean, I wasn't -- as I said before, you know, you saw an
17
email exchange with Paul and Tom. I wasn't there. I
18
didn't go to the meetings.
19
But, for example, in -- in the data room, we
20
highlighted critiques of tests. And we were saying to
21
Paul Lamacraft we just don't know. We've -- we've not been 22
successful. These experts have apparently. I mean, these
23
are their reports. Here are critiques of their reports.
24
We don't know which way this is going to go.
25
Page 243

1

You know, for all the time that had passed, we

1

Page 244

Q. You had asked me because you did not have the
test plan in front of you. So now that you do, did you
ever tell Engineer Penon or Dr. Penon that you did not
agree with this test plan?
A. I think I've already said all that I can say
about this.
Q. It's a yes-or-no answer, sir.
A. Not to my recollection.
Q. Okay. Now, looking at this test plan, can you
please identify the specific errors that were committed
during the course of the test that you believe rendered the
results invalid?
A. The specific errors.
Q. Do you believe that the test plan was followed or
do you have any evidence that it was not?
A. I guess you got a couple questions there.
Q. Let me break it up for you, I want to be very
simple. Do you believe this test plan was followed? It's
a yes-or-no question.
A. I don't know.
Q. Do you have any evidence that this test plan was
not followed or are you aware of any evidence that this
test plan was not followed?
A. Yes.
Q. And what is that?
A.

Page 245

And I'm just -- you know, I'm glancing at it here

2 were still waiting to see if -- if this technology was real

2 because literally just looking at it. So a list of

3 or not, and they were very aware of that.

3 components is 115 E-Cat units. I don't believe 115 E-Cat

4

4 units were operating.

Q.

Sir, you mentioned a data room. Is that data

5 room still available?

5

6

A.

I believe it is.

6 have to be operating all the time?

7

Q.

Do you know if the contents of the data room have

7

Q.
A.

Does this test plan require that all of the units
I don't know. We have to review it to see.

8 been provided to my firm?

8

9

9 don't know whether or not -- I should say I don't know the

A.

They should have been.

But back to your macro level question, one, I

10

Q.

Did you ever review the final test plan?

10 specific critiques of this test plan, but a guy like Joseph

11

A.

Which one?

11 Murray would.

12

Q.

The final test plan prepared by Dr. Penon?

12

13

A.

I'm not sure. If you show it to me, I'll be

13 plan. I'm asking you: Do you have any evidence -- and you

14 happy to review it.

Q.

Okay. I'm not asking you for critiques of the

14 just said yes. Do you have any evidence of any portion of

15

(Whereupon, Vaughn Deposition Exhibit 18 was marked 15 this test plan that was not followed?

16

for identification.)

16

A.

Well, it says list of components and this says

17 BY MR. ANNESSER:

17 115 E-Cat units.

18

18

Q.

I'll show you what we'll mark as Exhibit 18,

Q.

Okay. Other than that, sir, is there anything

19 which is entitled E-Cat MW1 Energy Test Plant -- Energy

19 else?

20 Plant in Miami Test Plan bearing the Bates number

20

21 IH-00104655. Have you seen this before?

21

22

A.

I think that I have.

22 -- I don't have off the top of my head the ability to

23

Q.

Did you ever tell Dr. Penon that you did not

23 recollect or check, you know, was this type of water

A.

I'm not sure. I haven't reviewed it all.
You know these are very specific. But I haven't

24 agree with this test plan?

24 temperature or measurement device used and were the

25

25 calibration certificates accurate and notarized and, you

A.

We covered this already.
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know, those sorts of -- I don't know.
Q. So sitting here today, you do not know?
A. I do not know?
Q. Other than -- other than the number of smaller
E-Cats within this one-megawatt plant that were operating
at any time, you do not know of any other -A. I don't know if I know of any other.
Q. You don't know what you don't know.
A. That's right. I'm sorry.
Q. Either you know or you don't. If you don't, the
answer is no.
A. I'd have to go through and review all of this and
see if the backup detail exists or not.
Q. Did you ever receive statements from J.M. as to
the amount of power that they received and requested that
you send them an invoice for that power?
A. I did.
Q. Did you ever send an invoice?
A. Not to my recollection.
Q. Why?
A. Because we -- we could -- that was irrelevant to
us. And if, in fact, it were a fraud, we didn't want to
participate in that.
Q. So you believed at the time it could be a fraud?
A. We didn't know.
Q.

Now, Industrial Heat paid two people to be there,

Page 247
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1 believe that was the extent of it.
2

Q.

Was Mr. Dameron ever turned away?

3

A.

Not that I recall, and the reason for that is

4 that he's not a -- he was a friendly engineer that has -5 you know, elderly engineer who was really assigned to be
6 helpful and assistive to Andre.
7

Q.

So you don't have an engineer team before

8 Mr. Murray, in that sense, other than an elderly engineer
9 that was there to assist Dr. Rossi?
10

A.

He was there -- T. Barker worked with us and

11 assisted Dr. Rossi, but we didn't have an engineering team
12 like we had later when Joe and others were hired and new to
13 the team.
14

Q.

What others, other than Joe, were hired for your

15 engineering team?
16

A.

17

Q.

What other engineers?
Between July 2015 and February 2016?

18

A.

Quite a few. I'm trying to remember. Some of

19 them had more scientific backgrounds than engineering
20 backgrounds, but they were all on the engineering team.
21

Q.

Did you ever ask if any of them could come down

22 to the plant?
23

A.

Oh, yeah. I mean, we didn't -- we didn't -- as I

24 said, we had talked about it internally. I don't recall if
25 we ever put that to Andrea after he slammed the door in our
Page 249

1 face with Joe. Our goal was to -- after Joe and I went

2 Mr. Fulvio -- I'm sorry, Fulvio Fabiani and Mr. Barry West.

2 down to then have a -- kind of a -- get a feel for it, do a

3 They were there --

3 thorough assessment, diagram, as I described, and then

4

4 begin having people rotate in and out. And I can't

A.

At the request of Dr. Rossi. We were -- Rossi

5 should have been paying them. We were, again, being

5 remember if we ever sent anybody else down there. We can

6 generous and accommodative. We paid them.

6 check the records on that, though.

7

7

Q.

So you're telling me that you knew this was the

8 350-day test and you didn't think it prudent to put anyone

Q.

Sir, so it's your position today that you've

8 never been able to replicate the test, never been able to

9 else in that plant to monitor, figure out what's going on,

9 replicate a measurable COP with any of Dr. Rossi's

10 what is he doing that we're not doing?

10 technology, correct?

11

11

MR. BELL: Objection to form.

MR. BELL: Objection to form.

12 BY THE WITNESS:

12 BY THE WITNESS:

13

13

A.

Andrea would only allow Barry and Fulvio. And,

A.

I don't believe we've been successful in

14 you know, those were the guys that he wanted.

14 replicating Dr. Rossi's claim about technology.

15 BY MR. ANNESSER:

15 BY MR. ANNESSER:

16

Q.

Did you request additional people come on?

16

17

A.

Yes. I told you I tried to take Joseph Murray

17 application that was accompanied by a sworn statement as to

Q.

Are you aware that Industrial Heat filed a patent

18 down there. And we also planned to have other of our staff

18 the accuracy of the information therein in which it

19 rotate -- excuse me, rotate in and out. So we talked

19 purports that there were, in fact, three successful

20 amongst our engineering and operational team to -- about

20 replications performed of Dr. Rossi's technology?

21 having people go down there and spend long periods of time 21

(Whereupon, Vaughn Deposition Exhibit 19 was marked

22 down there.

22

for identification.)

23

23 BY MR. ANNESSER:

Q.

Okay. Prior to Joseph Murray coming on board in

24 the middle of 2015, who was your engineering team?

24

25

25 Exhibit 19.

A.

As I told you previously, T. Barker Dameron and I
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Q. Did you ever tell him that Industrial Heat was
fully funded by Cherokee?
A. No.
Q. By the Cherokee principals?
A. I may have said that, but that's an entirely
different statement. That means by individuals.
Q. And that Cherokee would guarantee that Leonardo
would be paid in accordance with the license agreement?
A. I never said that.
Q. Now, Industrial Heat when it assigned the license
agreement to IPH or when it was preparing to, isn't it true
that you represented, along with Mr. Darden, that IPH
International B.V. was a wholly-owned subsidiary and that
IPH International B.V. would be the holding entity for
Industrial Heat?
MR. BELL: Wholly-owned subsidiary of which?
BY MR. ANNESSER:
Q. Of Industrial Heat and that it would be the
holding entity for Industrial Heat?
A. The IP holding entity, is that what you mean?
Q. Yes.
A. At the time that was the case.
Q. You also represented that IPH International B.V.
would remain a wholly-owned entity of Industrial Heat;
isn't that true?
Page 255

I'm not sure about that.
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1 February 2015 and February 2016 regarding the operation of
2 the plant?
3

A.

I'm sure I asked Barry how things were going down

4 there.
5

Q.

Okay. And he responded and gave you reports?

6

A.

Periodically he would check in.

7

Q.

What about Mr. Fulvio Fabiabi?

8

A.

I probably touched base with Fulvio less

9 frequently. Periodically Fulvio would send us information,
10 I think, if I recall correctly. But I'm not certain
11 exactly.
12

Q.

And what did you do with that information?

13

A.

I can't recall what it was, so I can't recall

14 what I did with it.
15

Q.

And you also received reports from the ERV,

16 correct?
17

A.

I do recall Penon sending some stuff. I think he

18 sent that to Tom. I can't remember if he sent it to me.
19

Q.

You know that industrial report received routine

20 reports?
21

A.

I believe Penon sent reports periodically to --

22 to Tom.
23

Q.

Did you ever represent to anyone that Industrial

24 Heat had acquired Rossi's intellectual property?
25

A.

I don't recall saying that. And there's a -Page 257

1

A.

2

Q.

You don't know?

2 licenses technology? That's -- that's the more accurate

3

A.

I don't -- that doesn't make sense to me, so I

3 statement. You know, to be even more specific, license it

1 there's a clear distinction, right? Did I say we had

4 don't recall saying that or making that representation.

4 in specific territories. But I don't require -- I'm sorry,

5 But, as you said -- could you repeat, could you repeat what

5 I don't recall stating that we agreed his technology. But

6 you said.

6 at some point, if I did that, it was a misstatement. It

7

7 would have been better said we license this technology.

Q.

Isn't it true, sir, that at that time you also

8 represented to Dr. Rossi that IPH International B.V. would

8

9 continue to be a wholly-owned subsidiary of Industrial

9 from investors predicated upon Dr. Rossi's technology; is

10 Heat?

10 that correct?

Q.

A.

And, in fact, you raised over 50 million dollars

11

A.

I do not recall representing that.

11

12

Q.

You don't know if you did or didn't?

12

MR. BELL: Objection to form.

No.

13

A.

I don't recall representing that. I mean, that

13

THE WITNESS: That's not correct. That's not

14 seems -- that doesn't seem to -- why would somebody say

14 correct. We raised 50 million dollars based on a portfolio

15 that? It doesn't to -- you're making statements about the

15 strategy in the LENR sector. And part of that portfolio

16 future that are. . .

16 was our license to Andrea's technology. Andrea's was one

17

17 variable among many within a portfolio.

Q.

Were there any communications, sir, between you

18 and either Fulvio Fabiabi and/or Mr. Barry West during the

18 BY MR. ANNESSER:

19 course of the 350-day test being carried out in Doral?

19

Q.

Would you agree that it was the core?

20

20

A.

No.

Q.

If there were an email from Woodford stating that

MR. BELL: Objection to form.

21 BY MR. ANNESSER:

21

22

Q.

By Dr. Penon?

22 they believed that Rossi's technology was the core and the

23

A.

There was a lot in there. Could you go back.

23 reason they invested 50 million dollars with your

24 Were there --

24 company --

25

25

Q.

Do you have communications with Mr. West between

CaseWorks, Inc.
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BY MR. ANNESSER:
Q. Do you review the complaint before it was filed?
A. I believe I did. Did I sign it? I'm not sure.
Q. So the allegation was incorrect?
A. I did not say that. That's what you said.
MR. ANNESSER: Okay. Francisco, he's all yours.
MR. ARAN: Thank you, sir.
EXAMINATION
BY MR. ARAN:
Q. Good afternoon. I know it's been a long day. I
will try to be quick. I don't know if you can hear me all
right. You can ask me to speak up.
A. I can hear you just find.
Q. During your testimony, you mentioned that you
tried to accommodate Mr. Rossi with respect to the
operation of the plant; is that correct?
A. Pardon me, could you introduce yourself and
remind me who you represent.
Q. Sure, my name is Francisco Aran from Aran, Correa
& Guarch. I represent J.M. Products and Henry Johnson.
A. Thank you. Sorry about that, Fernando.
Q. Nope, not at all. Earlier in your mention you
mentioned you tried to accommodate Mr. Rossi as it related
to the operation of the plant; is that correct?
A. Correct.
Q.

Page 267

Correct. When was it first contemplated that the

2 plant be moved to Miami? Do you know a time frame?
3

A.

I don't recall. I'm trying to remember. I'm

Page
g 268

1 drivers for us that kind of got us over the hump being okay
2 with it going to Miami, was that purportedly an affiliate
3 of Johnson Matthey would be doing -- would be using the
4 energy there.
You know, other factors, I'm sure Andrea wanted

5

6 it close to where he has apartments. So there may be other
7 considerations like that. Fulvio was from that area too.
8

Q.

Got it. And when were you first advised that the

9 customer in Miami was an affiliate of Johnson Matthey?
10

A.

That it was an affiliate? I don't recall

11 exactly. I'm sure that that's in emails somewhere, you
12 know, Andrea introducing this concept.
13

Q.

Can you give me a specific time frame? Let's

14 start off with a year. Was it in 2013? Was it in 2014?
15

A.

Yeah, I'm guessing, Francisco, that it was in

16 2014.
17

Q.

And would it have been in the first quarter,

18 second quarter, third quarter, fourth quarter?
19

A.

I'm really -- I don't know. I apologize. I

20 can't recall and I'm not positive it was 2014. It may have
21 been 2013. And I apologize, Francisco. I just don't
22 recall.
23

Q.

Okay. Do you recall who made that

24 representation?
25
1

A.
Q.

Which representation again?
That there was a customer in Miami that had a use

2 for the steam that was affiliated with Johnson Matthey?
3

A.

Fundamentally, you know, that was the

4 trying to remember when it was actually. I don't recall

4 representation that Andrea was making to us.

5 exactly, Fernando. I'm sorry.

5

MR. BELL: You doing okay?

6

Q.

Francisco.

6

THE WITNESS: Uh-huh.

7

A.

I'm sorry, Francisco. Sorry. Sorry.

7 BY MR. ARAN:

8

Q.

No worries.

8

9

Aside from having a customer down here, were

Q.

If I recall correctly, you stated earlier that

9 you met with Mr. Henry Johnson one time as it relates to

10 there any other considerations that were taken into account

10 J.M. Chemical Products; is that right?

11 when deciding whether or not to move the plant to Miami?

11

12

12 recall if I met with him more than one time, but I do

A.

Aside from having a customer down there, were
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A.

Yeah. I stated earlier, Francisco, that I didn't

13 there other considerations that were taken into account? 13 remember one specific time.
14

Q.

Correct.

14

15

A.

It's a good question, Francisco, and I apologize.

15 what was your understanding of Mr. Johnson's involvement

16 I suppose there were, but I'm just not sure. What do you

Q.

And at that meeting in that one specific time

16 generally?

17 mean by like "considerations," for example?

17

18

18 Matthey. And I think I covered this some previously. I

Q.

Was -- was the only thing you took into account

A.

He was introduced as a representative of Johnson

19 when you decided, hey, let's move the plant, you know,

19 don't remember if it was made clear to us during the

20 let's go ahead and move the plant to Miami, was the only

20 meeting that like -- during the meeting we remembered Henry

21 thing you used to make that determination the fact that

21 Johnson, Hank Johnson, was also the name of Rossi's lawyer.

22 there was a customer to provide the energy to or was there

22 But I do recall that some point we remembered that.

23 something else that was brought up or mentioned that played 23

And Rossi had said, you know, look, they -- they

24 some form or role?

24 needed a representative that couldn't be obviously attached

25

25 to Johnson Matthey and so please do it. I don't recall

A.

Right. As I mentioned previously, one of the big

CaseWorks, Inc.
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1 when exactly that happened.
2

Q.
A.

A.

You know, in hindsight, again a lot of this is in

Page 272

2 hindsight kind of Monday morning quarterbacking, what would

Okay. Do you recall any conversations you had

3 you do differently today than you did at the time. Should

3 with Mr. Johnson at this meeting that you're referring to?
4

1

4 we have spent more time and effort on that specific topic,

I don't recall the substance of those -- of the

5 communications of that lunch. I apologize. But he was

5 possibly so. But our main concern, again, was that it was

6 introduced as, you know, a Johnson Matthey representative.

6 a bona fide customer and that, you know, we were going to

7

Q.

7 have a path to determine whether or not the technology

Okay. Thank you. He didn't introduce him in

8 that manner, right?

8 worked.

9

MR. BELL: Objection to form.

9

10

THE WITNESS: I don't really recall, Francisco.

10 accommodative to Andrea, so we didn't want to mess up

So it's -- and we were also trying to be

11 BY MR. ARAN:

11 things that he had been working on that were important with

12

12 him.

Q.

Let me rephrase. Did he intro -- how did

13 Mr. Johnson introduce himself or did he introduce himself

13

14 to you or was he introduced to you?

14 quarterback. But I just mean a scenario where you are

15

15 potentially investing up to 150 million dollars in a

A.

I'm struggling to recall, Francisco, if he

Q.

Got it. I don't mean to play Monday morning

16 introduced himself or if he was introduced and I just don't

16 venture, would it be normal to do a level of due diligence

17 recall.

17 that, you know, would require you or compel you to do

18

Q.

18 looking into the parent company of the company you're about

And you don't recall anything substantively that

19 Mr. Johnson spoke about or said in that meeting?

19 to go into business with?

20

20

MR. BELL: Objection to form.

21 ago. But the reason for the meeting is because Tom and I

21

THE WITNESS: We weren't about to go into

22 wanted to meet a representative of Johnson Matthey who

22 business with Johnson Matthey.

23 could speak to the efficacy of what Andrea had been

23 BY MR. ARAN:

24 describing.

24

25

25 company, right. It was represented that it was an

A.

Q.

I don't. Again, Francisco, this is a long time

Okay. Was Mr. Rossi -- was Mr. Johnson present
Page 271

1 during the entire meeting?
2

A.

It was a -- it was lunch meeting. So I can't

Q.

No. But that would -- that would be the parent

1 affiliate. So would it not be normal to conduct some form

Page 273

2 of due diligence?

3 remember if Tom and I rode with Andrea or if we met him

3

4 there. But we met him for lunch and then we had lunch

4 BY THE WITNESS:

5 together.

5

6

6 some of the process that went through and, you know, the --

Q.

7

Got it.

MR. BELL: Objection to form.
A.

Yeah, Francisco, we -- I described to you kind of

7 whether or not Andrea was due additional payments did not

Okay. You stated earlier that you did not

8 contact Johnson Matthey to confirm any involvement they

8 depend on whether or not Johnson Matthey was the customer.

9 might have with J.M. Chemical Products, correct?

9

10

10 some time on this issue because it was important to us.

A.

Correct. We did not contact Johnson Matthey. I

11 did not. And that was because Andrea had said, you know,

So you can see how we would have wanted to spend

11 But you can also see how it wasn't the top priority in our

12 Henry Johnson is the representative of Johnson Matthey and, 12 list.
13 you know, you can't contact them, they want this to be

13 BY MR. ARAN:

14 super confidential, you guys aren't to -- that will make

14

15 them nervous if you guys contact them or, you know, mess

15 make sure that the plant operated as -- as intended,

Q.

But the top priority on your list would be to

16 things up.

16 correct?

17

17

Q.

Given the circumstances and the amount of money

MR. BELL: Objection to form.

18 involved, would you agree with me that it would have

18 BY THE WITNESS:

19 prudent to confirm one way or another that Johnson Matthey

19

A.

As I've said all along, our top priority has been

20 was not affiliated with J.M. Chemical Products?

20 to determine the state of the technology and determine

21

A.

Say that one more time, Francisco.

21 whether or not it works as advertised.

22

Q.

Given the circumstances and the amount of money

22

23 involved, would you agree with me that it would have been

23

24 prudent to confirm in one way another that Johnson Matthey

24 term sheet?

25 was, in fact, affiliated with J.M. Chemical Products?

25

CaseWorks, Inc.
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Q. What's marked as Exhibit 12, I believe.
A. Yeah, I can pull up the term sheet here. I don't
recall the term sheet. Andrea drafted it, I believe. But
go ahead, Francisco. What's your question?
Q. Simply, did you -- did you make any changes to
the term sheet before it was signed?
A. I think there was a little bit of back and forth.
I don't recall particularly on what points. I think there
was some.
Q. Okay. So there was at least some back and forth
as to the term sheet before it was signed, correct?
A. I think that's correct, Francisco. You guys will
have to check the documents on this.
Q. Did you request at any point that the term sheet
include some language that Johnson Matthey was affiliated
with J.M. Chemical Products?
A. I think Andrea had said that Johnson Matthey
didn't want its name on anything and he had been
representing that J.M. Chemical Products, Inc., was an
affiliate of Johnson Matthey.
Q. Right. You mentioned that, you know, Rossi had
stated that he didn't want you guys reaching out because it
was supposed to be confidential. But in an agreement that
can be confidential, would that not be a way that you could
confirm or back up the statement that Johnson Matthey was,

Page 275

1 in fact, affiliated with J.M. Chemical Products?
2

A.

One of the things that we did was -- you know, I

3 believe Henry Johnson -- he was a lawyer by the way. He's

Page 276

1 it was affiliated with Johnson Matthey, correct?
2

A.

He did not because, as I said, Andrea did not

3 want that.
4

Q.

Okay. So at this point you're answering to the

5 term sheet, Industrial Heat is potentially entering into an
6 agreement to move the plant to Florida, and if the plant -7 you know, it's important to you for the sake of, you know,
8 backing up the facts, so to speak, that a company l ke
9 Johnson Matthey report to you guys or a subsidiary of a
10 company like Johnson Matthey report to you guys the amount
11 of energy being received because you deemed that to be a
12 credible source, correct?
13

MR. BELL: Objection to form.

14

(Interruption.)

15 BY THE WITNESS:
16

A.

Francisco, could you run the question by me one

17 more time. Sorry.
18 BY MR. ARAN:
19

Q.

Yeah. So at this point in time, you guys are

20 getting ready to enter into the term sheet and move the
21 plant to Florida because you felt, you know, it would be
22 important, it would be -- I forget the word you used -- but
23 you would feel comfortable with a company like Johnson
24 Matthey confirming the amount of energy that was used by
25 the plant, correct?
1

A.

Page 277

I said previously, yeah, that would be a

2 comforting check on what Rossi was reporting if a -- if a
3 sophisticated company was also saying, you know, we've been

4 a lawyer, and he signed a representation that didn't

4 supplied with one megawatt of energy. Because then you can

5 specify Johnson Matthey, but it did -- it alluded to a UK

5 check the -- the power going into the facility and what

6 company or said a UK company.

6 they're claiming to have been supplied. And if it's

7

Again, Andrea didn't want Johnson Matthey

8 explicitly in there.
9

7 credible party, that's at least a check. It's not, you
8 know, clearly not everything you need, but it's an

THE VIDEOGRAPHER: Counsel, you have about five

9 interesting data point.

10 1/2 minutes to cutoff.

10

11

11

MR. ANNESSER: Francisco, you got five 1/2

Q.

Right. It's a check.
But, needless to say, you did not think it was so

12 minutes to cutoff.

12 important that it needed to be included in the term sheet?

13

13

MR. ARAN: Okay. Thank you.

A.

The -- as I said --

14 BY MR. ARAN:

14

15

15 BY THE WITNESS:

Q.

But did you guys specify that the important part

MR. BELL: Objection, asked and answered.

16 for you was, in fact, it was a company l ke Johnson Matthey

16

17 or I think you used other company GE, General Electric. So

17 And, Francisco, I think I'll just say what I'm going to say

18 would you not to have wanted something specific in writing?

18 about that. If you want to move on to another question,

19

19 feel free to.

A.

That would be ideal, of course. Andrea was very

A.

I believe -- I believe we have covered this.

20 adamant that that was not possible. But that, you know,

20 BY MR. ARAN:

21 his -- Henry Johnson, who's a lawyer, was happy to

21

Q.

That's all right. I'll move on. I know I have a

22 represent that it was owned by a company in the UK and that 22 minute left.
23 had no affiliation with Rossi or Johnson or their

23

24 relatives, et cetera.

24 provided to you?

25

25

Q.

Right. But he did not, in fact, represent that

CaseWorks, Inc.
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Q.

Yes, or to Industrial Heat?

2

A.
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Page 280
1

STATE OF NORTH CAROLINA

I don't recall. It's somewhere here in my stack

2

COUNTY OF W A K E

3 of documents. I could look that up if you want me to.

3

4

4

Q.

Well, the sheet itself, the OFAC itself is not

CERTIFICATE
I, Margaret M. Kruse, Registered Merit Reporter,

5 dated or signed, so that wouldn't help you.

5

Certified Realtime Reporter and a Notary Public in and for the

6

6

State of North Carolina duly commissioned and authorized to

7 what you're saying?

7

administer oaths and to take and certify depositions, do

8

8

hereby certify that on January 19, 2017, JOHN T. VAUGH, being

9

by me personally duly sworn to tell the truth, thereupon

A.

The OFAC document is not dated or signed; is that

Q.

It's not. That wouldn't help you.

9

But do you know -- sitting here today, you don't

10 remember when you received the OFAC sheet?

10

testified as above set forth as found in the preceding pages,

11

A.

The exact date, I don't recall. I'm trying to

11

this examination being reported by me verbatim and then

12 pull up --

12

reduced to typewritten form under my direct supervision; that

13

Q.

Do you recall --

13

the foregoing is a true and correct transcript of said

14

A.

Go ahead, Francisco. I'm sorry.

14

proceedings; that I am neither kin nor counsel to any of the

15

Q.

Do you recall if it was provided to you before

15

parties to this action; that I am not interested in the

16 the term sheet was signed?

16

outcome of this case; that I am not in the employ of any of

17

17

the parties to this action.

18

A.

I don't recall.
MR. ARAN: Okay. I'm not sure how I am on time,

19 but I'll cut it off there.
20

18
19

IN WITNESS WHEREOF, I have hereto set my hand, this
the 23rd day of January, 2017.

THE VIDEOGRAPHER: This concludes the videotaped 20

21 deposition of John T. Vaughn.

21

___________________________

22

22

Margaret M. Kruse, RMR, CRR

MR. BELL: We've marked or you've marked Exhibits

23 2, 3, 4, 9, 10, 14 and 16 which are attorneys' eyes only.

23

24 So I know we have additional opportunity to designate

24

25 things as confidential under the protective order, but

25

1 those -- obviously those exhibits themselves and the

Notary Public #201632100246
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Page 281
1

WITNESS'S CERTIFICATE

2 testimony about those we deem to be, you know, not suitable

2

3 for public file, among the other provisions of the order.

3

4 Thank you.

4

that I have read and understand the foregoing

5

5

transcript and believe it to be a true, accurate, and

6

complete transcript of my testimony, subject to

7

the attached list of changes, if any.

THE VIDEOGRAPHER: This concludes the videotaped

6 deposition of John T. Vaughn. We are off the record at
7 5:24 p.m.
8
9

THE REPORTER: Reserving. Read and sign.
(DEPOSITION CONCLUDED at 5:24 p.m.)

I, JOHN THOMAS VAUGHN, do hereby certify

8
________________________
9

JOHN THOMAS VAUGHN

10

10

11

11

12

12

_____________________, on the _____ day of

13

13

_____________________, 2017.

14

14

15

15

This deposition was signed in my presence by

_________________________

16
17

16

18

17

19
20
21

18

My commission expires:

19
20
21

22

22

23

23

24

24

25

25

CaseWorks, Inc.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 1:16-CV-21199-CMA/O’Sullivan
ANDREA ROSSI, et al.,
Plaintiffs,
v.
THOMAS DARDEN, et al.,
Defendants,
/
ANDREA ROSSI AND LEONARDO CORPORATION’S RESPONSES TO
DEFENDANT INDUSTRIAL HEAT, LLC’S SECOND SET OF INTERROGATORIES
TO ANDREA ROSSI AND LEONARDO CORPORATION
Plaintiffs, Andrea Rossi (“Rossi”) and Leonardo Corporation (“Leonardo”) (collectively,
“Plaintiffs”), pursuant to Federal Rules of Civil Procedure 26, and 34, hereby respond to Defendant
Industrial Heat, LLC’s Second Set of Interrogatories to Andrea Rossi and Leonardo Corporation
as follows:
I.

PREMLIMINARY STATEMENT

Plaintiffs provide these responses and objections (“Responses”) without waiving any
objections as to the admissibility in evidence of these Responses, the information produced
pursuant to, or referenced in, these Responses, or the subject matter of the Request or of the
information produced pursuant to, or referenced i n these Responses. Plaintiffs’ Responses are
also subject to and without waiver of: (i) the right to object to other D iscovery directed to the
subject matter of the Request or Responses; (ii) the right to make additional objections or to
seek protective orders; and (iii) the right to revise, correct, add to, or clarify the Responses or
information referred to below in accordance with all applicable rules.
PERLMAN, BAJANDAS, YEVOLI & ALBRIGHT, P.L.
200 South Andrews Avenue, Suite 600, Fort Lauderdale, Florida 33301 • (954) 566-7117
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INTERROGATORY NO. 17: Please identify all “intellectual property,” “proprietary
business and scientific information” and “trade secrets” referred to in paragraphs 94, 95 and 96 of
the Complaint.
ANSWER:

Plaintiffs object to Interrogatory No. 17 as it expressly requests that

Plaintiffs identify and disclose trade secret information.
INTERROGATORY NO. 18: Please describe each action and each of the “extensive
steps” taken by Rossi and Leonardo to prevent the unauthorized dissemination or disclosure of
purportedly proprietary or trade secret information, as alleged in paragraphs 95 and 104 of the
Complaint. Please identify in Your response each and every individual or entity that has signed a
confidentiality or nondisclosure agreement with You related to the E-Cat or E-Cat IP.
ANSWER:

Plaintiffs state that they have carefully crafted their public communications

to only disclose information which had been previously made public by virtue of their patent
filings. Plaintiffs object to the remainder of this interrogatory as it is not reasonably calculated to
lead to the discovery of admissible evidence, and is protected proprietary business information/
trade secrets.
INTERROGATORY NO. 19: Please describe each measure, separately for each
defendant, that You allege was taken by Darden, Vaughn, Cherokee, Industrial Heat, or IPH to
steal the ECat IP or deprive Rossi and Leonardo of control of their trade secrets.
ANSWER:

Defendants, collectively, have known as early as January of 2014 that they

had no intention of making the contractually agreed-upon payment of Eighty Nine Million Dollars
($89,000,000.00) to Plaintiffs. Notwithstanding such fact, Defendants, collectively, continue to
use Plaintiff’s E-Cat IP and other trade secrets to solicit investments in excess of Fifty Million
Dollars ($50,000,000.00) to fund their LENR research, to hire “consultants” and other individuals
to review Plaintiffs’ IP and trade secrets and to provide advice on the same, to file patents based
upon Plaintiffs’ IP and trade secrets, and to otherwise assert that they “owned” Plaintiffs’ IP.
Further, Defendants engaged in a strategy of silence and vagueness so as to trick Plaintiffs into
continuing to perform tests and experiments on the E-Cat, knowing full well they had no intention
9
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One thing J can 2y: I am not~. in~ the plant. 16 hours per
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holydays, to sharpen the tl~ of the penals.
Wann Rega.'lis,
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

ANDREA ROSSI and LEONARDO
CORPORATION,

)
)
)
Plaintiffs,
)
)
v.
)
)
THOMAS DARDEN; JOHN T. VAUGHN, )
INDUSTRIAL HEAT, LLC; IPH
)
INTERNATIONAL B.V.; and
)
CHEROKEE INVESTMENT PARTNERS, )
LLC,
)
)
Defendants.
)
)
)
)
INDUSTRIAL HEAT, LLC and IPH
INTERNATIONAL B.V.,
Counter-Plaintiffs,
v.
ANDREA ROSSI and LEONARDO
CORPORATION,
Counter-Defendants,
and
J.M. PRODUCTS, INC.; HENRY
JOHNSON; FABIO PENON; UNITED
STATES QUANTUM LEAP, LLC;
FULVIO FABIANI; and JAMES BASS,
Third-Party Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. 1:16-cv-21199-CMA
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DEFENDANT INDUSTRIAL HEAT, LLC’S RESPONSES AND OBJECTIONS TO
PLAINTIFF ANDREA ROSSI’S SECOND SET OF INTERROGATORIES
Defendant Industrial Heat, LLC (“Industrial Heat”), pursuant to Federal Rules of Civil
Procedure (“Federal Rules”) 26 and 33, hereby responds to Plaintiff Andrea Rossi’s (“Rossi”)
Second Set of Interrogatories (“Interrogatories”).
PRELIMINARY STATEMENT
Industrial Heat provides these responses and objections (“Responses”) without waiving
any objections as to the admissibility in evidence of these Responses, the information produced
pursuant to, or referenced in, these Responses, or the subject matter of the Interrogatories or of
the information produced pursuant to, or referenced in, these Responses. The Responses are also
subject to and without waiver of Industrial Heat’s rights: (i) to object to other discovery directed
to the subject matter of the Interrogatories or Responses; (ii) to make additional objections or to
seek protective orders; and (iii) to revise, correct, add to, or clarify the Responses or information
referred to below in accordance with all applicable rules. Industrial Heat reserves the right to
supplement these Responses after it has had a full and fair opportunity to participate in
discovery.
Industrial Heat has not completed investigation of the facts related to this case.
Therefore, Industrial Heat responds to these Interrogatories based upon information and
documents acquired and reviewed to date, which may or may not be inclusive of all documents
relevant to the matters in dispute in this case. Accordingly, the present Responses are offered
without prejudice to supplementation or modification at a later date.
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INTERROGATORY RESPONSES AND OBJECTIONS
INTERROGATORY NO. 1: With respect to your claim in paragraph 105 of your
counterclaims that “Leonardo and Rossi disclosed that their agreement with Counter-Plaintiffs
required a test of the Plant,” please indicate to whom Leonardo and Rossi disclosed this
information and the specific date(s) and means/method of each disclosure.
ANSWER: Industrial Heat objects to this interrogatory on the following grounds:
1.

Industrial Heat objects to the Definitions, Instructions and Interrogatories to the

extent they seek the disclosure information protected by the attorney-client privilege, the work
product doctrine, or any other applicable privilege, protection or restriction upon discovery
(“Applicable Privilege or Protection”). Inadvertent disclosure of any privileged or protected
information or documents in response to this interrogatory shall not be deemed a waiver of the
Applicable Privilege or Protection.
2.

Industrial Heat will respond to the Interrogatories according to its understanding

of the ordinary meaning of any vague, ambiguous or undefined words or phrases contained
therein.
3.

There are defined terms and phrases in the definitions section of the

Interrogatories that are not used in any of the specific interrogatories.

As a result, it is

unnecessary for Industrial Heat to object to such unnecessary definitions but does not thereby
waive any objections to those definitions as used in any subsequent discovery request.
4.

Industrial Heat objects to the definition of “you”, “yours” and “yourselves” to the

extent it includes persons or entities “purporting to act,” but not in fact acting, on behalf of
Industrial Heat because Rossi has provided no basis for the identification of such persons or
entities and further because such persons or entities are not, by definition, acting on behalf of the
above identified companies, but only purporting to do so. However, these Responses include
persons or entities Industrial Heat knows are acting or purporting to act on its behalf.
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5.

Industrial Heat objects to this interrogatory on the grounds that it is unduly

burdensome. Most, if not all, of Leonardo and Rossi’s disclosures occurred through postings on
the internet, including on Rossi’s blog, Journal of Nuclear Physics (“JONP”). JONP receives a
sizable number of site visits per day from individuals in the United States and abroad. It is
impossible for Industrial Heat to identify every individual viewing the JONP website, and
therefore, impossible to identify each and every person to whom disclosures were made.
Additionally, to the extent that Rossi makes disclosures on the internet through the use of online
aliases, Industrial Heat is not able to identify all of the disclosures made by Rossi and/or
Leonardo over the years.
Subject to and without waiving the foregoing objections, Industrial Heat states that
Leonardo and Rossi disclosed that their agreement with Counter-Plaintiffs required a test of the
Plant, including but not limited to, on the following occasions:
i.

April 5, 2016 through the public filing of the License Agreement as an exhibit to
the Complaint.

ii.

September 20, 2013 through a posting on JONP.

iii.

November 2, 2014 through a posting on JONP.

iv.

November 26, 2014 through a posting on JONP.

v.

January 7, 2015 through a posting on JONP.

vi.

February 12, 2015 through a posting on JONP.

vii.

May 15, 2015 through a posting on JONP.

viii.

May 22, 2015 through a posting on JONP.

ix.

July 2, 2015 through a posting on JONP.

x.

September 24, 2015 through a posting on JONP.
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xi.

April 18, 2016 through a posting on JONP.

xii.

July 3, 2016 through a posting on JONP.

xiii.

August 29, 2016 through a posting on JONP.

Industrial Heat will also produce a copy of the JONP that Plaintiffs can search as readily
as Industrial Heat for additional examples.
INTERROGATORY NO. 2: With respect to your claim in paragraph 105 of your
counterclaims that “Leonardo and Rossi disclosed that their agreement with Counter-Plaintiffs
required a test to be conducted over 400 days,” please indicate to whom Leonardo and Rossi
disclosed this information and the specific date(s) and means/method of each disclosure.
ANSWER: Industrial Heat objects to this interrogatory on the following grounds:
1.

Industrial Heat objects to the Definitions, Instructions and Interrogatories to the

extent they seek the disclosure information protected by an Applicable Privilege or Protection.
Inadvertent disclosure of any privileged or protected information or documents in response to
this interrogatory shall not be deemed a waiver of the Applicable Privilege or Protection.
2.

Industrial Heat will respond to the Interrogatories according to its understanding

of the ordinary meaning of any vague, ambiguous or undefined words or phrases contained
therein.
3.

There are defined terms and phrases in the definitions section of the

Interrogatories that are not used in any of the specific interrogatories.

As a result, it is

unnecessary for Industrial Heat to object to such unnecessary definitions but does not thereby
waive any objections to those definitions as used in any subsequent discovery request.
4.

Industrial Heat objects to the definition of “you”, “yours” and “yourselves” to the

extent it includes persons or entities “purporting to act,” but not in fact acting, on behalf of
Industrial Heat because Rossi has provided no basis for the identification of such persons or
entities and further because such persons or entities are not, by definition, acting on behalf of the
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above identified companies, but only purporting to do so. However, these Responses include
persons or entities Industrial Heat knows are acting or purporting to act on its behalf.
5.

Industrial Heat objects to this interrogatory on the grounds that it is unduly

burdensome. Most, if not all, of Leonardo and Rossi’s disclosures occurred through postings on
the internet, including on Rossi’s blog, Journal of Nuclear Physics (“JONP”). JONP receives a
sizable number of site visits per day from individuals in the United States and abroad. It is
impossible for Industrial Heat to identify every individual viewing the JONP website, and
therefore, impossible to identify each and every person to whom disclosures were made.
Additionally, to the extent that Rossi makes disclosures on the internet through the use of online
aliases, Industrial Heat is not able to identify all of the disclosures made by Rossi and/or
Leonardo over the years.
Subject to and without waiving the foregoing objections, Industrial Heat states that
Leonardo and Rossi disclosed that their agreement with Counter-Plaintiffs required a test to be
conducted over 400 days, including but not limited to, on the following occasions:
i.

April 5, 2016 through the public filing of the License Agreement as an exhibit to
the Complaint

ii.

February 5, 2015 through a posting on JONP.

iii.

May 2, 2015 through a posting on JONP.

iv.

December 21, 2015 through a posting on JONP.

v.

January 16, 2016 through a posting on JONP.

vi.

April 10, 2016 through a posting on JONP.

Industrial Heat will also produce a copy of the JONP that Plaintiffs can search as readily
as Industrial Heat for additional examples.
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INTERROGATORY NO. 3: With respect to your claim in paragraph 105 of your
counterclaims that “Leonardo and Rossi disclosed that their agreement with Counter-Plaintiffs
required a test involving 350 days of operation of the E-Cat Plant,” please indicate to whom
Leonardo and Rossi disclosed this information and the specific date(s) and means/method of
each disclosure.
ANSWER: Industrial Heat objects to this interrogatory on the following grounds:
1.

Industrial Heat objects to the Definitions, Instructions and Interrogatories to the

extent they seek the disclosure information protected by an Applicable Privilege or Protection.
Inadvertent disclosure of any privileged or protected information or documents in response to
this interrogatory shall not be deemed a waiver of the Applicable Privilege or Protection.
2.

Industrial Heat will respond to the Interrogatories according to its understanding

of the ordinary meaning of any vague, ambiguous or undefined words or phrases contained
therein.
3.

There are defined terms and phrases in the definitions section of the

Interrogatories that are not used in any of the specific interrogatories.

As a result, it is

unnecessary for Industrial Heat to object to such unnecessary definitions but does not thereby
waive any objections to those definitions as used in any subsequent discovery request.
4.

Industrial Heat objects to the definition of “you”, “yours” and “yourselves” to the

extent it includes persons or entities “purporting to act,” but not in fact acting, on behalf of
Industrial Heat because Rossi has provided no basis for the identification of such persons or
entities and further because such persons or entities are not, by definition, acting on behalf of the
above identified companies, but only purporting to do so. However, these Responses include
persons or entities Industrial Heat knows are acting or purporting to act on its behalf.
5.

Industrial Heat objects to this interrogatory on the grounds that it is unduly

burdensome. Most, if not all, of Leonardo and Rossi’s disclosures occurred through postings on
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the internet, including on Rossi’s blog, Journal of Nuclear Physics (“JONP”). JONP receives a
sizable number of site visits per day from individuals in the United States and abroad. It is
impossible for Industrial Heat to identify every individual viewing the JONP website, and
therefore, impossible to identify each and every person to whom disclosures were made.
Additionally, to the extent that Rossi makes disclosures on the internet through the use of online
aliases, Industrial Heat is not able to identify all of the disclosures made by Rossi and/or
Leonardo over the years.
Subject to and without waiving the foregoing objections, Industrial Heat states that
Leonardo and Rossi disclosed that their agreement with Counter-Plaintiffs required a test
involving 350 days of operation of the E-Cat Plant, including but not limited to, on the following
occasions:
i.

April 5, 2016 through the public filing of the License Agreement as an exhibit to
the Complaint

ii.

April 26, 2015 through a posting on JONP.

iii.

May 2, 2015 through a posting on JONP.

iv.

August 4, 2015 through a posting on JONP.

v.

August 7, 2015 through a posting on JONP.

vi.

December 21, 2015 through a posting on JONP.

vii.

January 17, 2016 through a posting on JONP.

viii.

February 18, 2016 through a posting on JONP.

ix.

April 10, 2016 through a posting on JONP.

Industrial Heat will also produce a copy of the JONP that Plaintiffs can search as readily
as Industrial Heat for additional examples.
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INTERROGATORY NO. 4: With respect to your claim in paragraph 105 of your
counterclaims that “Leonardo and Rossi disclosed that their agreement with Counter-Plaintiffs
required a guaranteed performance, or ‘guarantees of performance’ test,” please indicate to
whom Leonardo and Rossi disclosed this information and the specific date(s) and
means/methods of each disclosure.
ANSWER: Industrial Heat objects to this interrogatory on the following grounds:
1.

Industrial Heat objects to the Definitions, Instructions and Interrogatories to the

extent they seek the disclosure information protected by an Applicable Privilege or Protection.
Inadvertent disclosure of any privileged or protected information or documents in response to
this interrogatory shall not be deemed a waiver of the Applicable Privilege or Protection.
2.

Industrial Heat will respond to the Interrogatories according to its understanding

of the ordinary meaning of any vague, ambiguous or undefined words or phrases contained
therein.
3.

There are defined terms and phrases in the definitions section of the

Interrogatories that are not used in any of the specific interrogatories.

As a result, it is

unnecessary for Industrial Heat to object to such unnecessary definitions but does not thereby
waive any objections to those definitions as used in any subsequent discovery request.
4.

Industrial Heat objects to the definition of “you”, “yours” and “yourselves” to the

extent it includes persons or entities “purporting to act,” but not in fact acting, on behalf of
Industrial Heat because Rossi has provided no basis for the identification of such persons or
entities and further because such persons or entities are not, by definition, acting on behalf of the
above identified companies, but only purporting to do so. However, these Responses include
persons or entities Industrial Heat knows are acting or purporting to act on its behalf.
5.

Industrial Heat objects to this interrogatory on the grounds that it is unduly

burdensome. Most, if not all, of Leonardo and Rossi’s disclosures occurred through postings on
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Case 1:16-cv-21199-CMA Document 207-26 Entered on FLSD Docket 03/23/2017 Page 11 of
18

the internet, including on Rossi’s blog, Journal of Nuclear Physics (“JONP”). JONP receives a
sizable number of site visits per day from individuals in the United States and abroad. It is
impossible for Industrial Heat to identify every individual viewing the JONP website, and
therefore, impossible to identify each and every person to whom disclosures were made.
Additionally, to the extent that Rossi makes disclosures on the internet through the use of online
aliases, Industrial Heat is not able to identify all of the disclosures made by Rossi and/or
Leonardo over the years.
Subject to and without waiving the foregoing objections, Industrial Heat states that
Leonardo and Rossi disclosed that their agreement with Counter-Plaintiffs required a guaranteed
performance, or “guarantees of performance” test, including but not limited to, on the following
occasions:
i.

April 5, 2016 through the public filing of the License Agreement as an exhibit to
the Complaint

ii.

August 2, 2014 through a posting on JONP.

iii.

November 2, 2014 through a posting on JONP.

Industrial Heat will also produce a copy of the JONP that Plaintiffs can search as readily
as Industrial Heat for additional examples.
INTERROGATORY NO. 5: With respect to your claim in paragraph 110 of your
counterclaims that “any value associated with the exclusive control over the disclosure of the ECat IP was diminished with any disclosure of the E-Cat IP by Leonardo and Rossi without IPH’s
written waiver,” please state the specific decreased value which you claim as damages with
respect to this allegation.
ANSWER:
1.

Industrial Heat objects to this interrogatory on the following grounds:
Industrial Heat objects to the Definitions, Instructions and Interrogatories to the

extent they seek the disclosure information protected by an Applicable Privilege or Protection.
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Inadvertent disclosure of any privileged or protected information or documents in response to
this interrogatory shall not be deemed a waiver of the Applicable Privilege or Protection.
2.

Industrial Heat will respond to the Interrogatories according to its understanding

of the ordinary meaning of any vague, ambiguous or undefined words or phrases contained
therein.
3.

Industrial Heat objects to the definition of “E-Cat IP” to the extent that it is

intended to encompass information beyond that encompassed by the definition of “E-Cat IP”
contained in the License Agreement.
4.

There are defined terms and phrases in the definitions section of the

Interrogatories that are not used in any of the specific interrogatories.

As a result, it is

unnecessary for Industrial Heat to object to such unnecessary definitions but does not thereby
waive any objections to those definitions as used in any subsequent discovery request.
5.

Industrial Heat objects to the definition of “you”, “yours” and “yourselves” to the

extent it includes persons or entities “purporting to act,” but not in fact acting, on behalf of
Industrial Heat because Rossi has provided no basis for the identification of such persons or
entities and further because such persons or entities are not, by definition, acting on behalf of the
above identified companies, but only purporting to do so. However, these Responses include
persons or entities Industrial Heat knows are acting or purporting to act on its behalf.
Subject to and without waiving the foregoing objections, Industrial Heat states that
paragraph 110 is part of a counterclaim claim being asserted by IPH International B.V., not part
of a counterclaim being asserted by Industrial Heat, and therefore Industrial Heat is not claiming
a specific damages amount with respect to the counterclaim that encompasses paragraph 110.
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INTERROGATORY NO. 6: Please identify the specific E-Cat IP, if any, that you claim Rossi
and/or Leonardo did not deliver to you as alleged in paragraphs 97-98 of your counterclaims.
ANSWER: Industrial Heat objects to this interrogatory on the following grounds:
1.

Industrial Heat objects to the Definitions, Instructions and Interrogatories to the

extent they seek the disclosure information protected by an Applicable Privilege or Protection.
Inadvertent disclosure of any privileged or protected information or documents in response to
this interrogatory shall not be deemed a waiver of the Applicable Privilege or Protection.
2.

Industrial Heat will respond to the Interrogatories according to its understanding

of the ordinary meaning of any vague, ambiguous or undefined words or phrases contained
therein.
3.

Industrial Heat objects to the definition of “E-Cat IP” to the extent that it is

intended to encompass information beyond that encompassed by the definition of “E-Cat IP”
contained in the License Agreement.
4.

There are defined terms and phrases in the definitions section of the

Interrogatories that are not used in any of the specific interrogatories.

As a result, it is

unnecessary for Industrial Heat to object to such unnecessary definitions but does not thereby
waive any objections to those definitions as used in any subsequent discovery request.
5.

Industrial Heat objects to the definition of “you”, “yours” and “yourselves” to the

extent it includes persons or entities “purporting to act,” but not in fact acting, on behalf of
Industrial Heat because Rossi has provided no basis for the identification of such persons or
entities and further because such persons or entities are not, by definition, acting on behalf of the
above identified companies, but only purporting to do so. However, these Responses include
persons or entities Industrial Heat knows are acting or purporting to act on its behalf.
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Subject to and without waiving the foregoing objections, Industrial Heat states that,
pursuant to sections 12 and 13 of the License Agreement, Andrea Rossi and Leonardo
Corporation were required to deliver the E-Cat IP to Industrial Heat so that Industrial Heat could
replicate the results Rossi and Leonardo claimed from the E-Cat technology. Industrial Heat was
not able to replicate the results Rossi and Leonardo claimed from the E-Cat technology using the
E-Cat IP delivered to it. Therefore, the specific E-Cat IP Industrial Heat claims Leonardo and
Rossi did not deliver, is the E-Cat IP necessary to replicate the results Rossi and Leonardo
claimed from the E-Cat technology, assuming the E-Cat technology in facts works as Rossi and
Leonardo claim.
INTERROGATORY NO. 7: Please identify the nature of any E-Cat IP that you claim Rossi
and/or Leonardo did not deliver to you as alleged in paragraphs 97-98 of your counterclaims.
ANSWER: Industrial Heat objects to this interrogatory on the following grounds:
1.

Industrial Heat objects to the Definitions, Instructions and Interrogatories to the

extent they seek the disclosure information protected by an Applicable Privilege or Protection.
Inadvertent disclosure of any privileged or protected information or documents in response to
this interrogatory shall not be deemed a waiver of the Applicable Privilege or Protection.
2.

Industrial Heat will respond to the Interrogatories according to its understanding

of the ordinary meaning of any vague, ambiguous or undefined words or phrases contained
therein.
3.

Industrial Heat objects to the definition of “E-Cat IP” to the extent that it is

intended to encompass information beyond that encompassed by the definition of “E-Cat IP”
contained in the License Agreement.
4.

There are defined terms and phrases in the definitions section of the

Interrogatories that are not used in any of the specific interrogatories.
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unnecessary for Industrial Heat to object to such unnecessary definitions but does not thereby
waive any objections to those definitions as used in any subsequent discovery request.
5.

Industrial Heat objects to the definition of “you”, “yours” and “yourselves” to the

extent it includes persons or entities “purporting to act,” but not in fact acting, on behalf of
Industrial Heat because Rossi has provided no basis for the identification of such persons or
entities and further because such persons or entities are not, by definition, acting on behalf of the
above identified companies, but only purporting to do so. However, these Responses include
persons or entities Industrial Heat knows are acting or purporting to act on its behalf.
6.

Industrial Heat objects to this interrogatory on the grounds that it is duplicative of

interrogatory no. 6. Industrial Heat further objects to this interrogatory on the grounds that the
phrase “nature of any E-Cat IP” is vague and ambiguous.
Subject to and without waiving the foregoing objections, see Industrial Heat’s response to
interrogatory no. 6.
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Dated: February 27, 2017.

Respectfully submitted,

/s/ Christopher R.J. Pace
Christopher R.J. Pace
cpace@jonesday.com
Florida Bar No. 721166
Christopher M. Lomax
clomax@jonesday.com
Florida Bar No. 56220
Christina T. Mastrucci
cmastrucci@jonesday.com
Florida Bar No. 113013
Erika S. Handelson
ehandelson@jonesday.com
Florida Bar No. 91133
JONES DAY
600 Brickell Avenue
Brickell World Plaza
Suite 3300
Miami, FL 33131
Tel: 305-714-9700
Fax: 305-714-9799
Attorneys for Defendants
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing was served by e-mail
on counsel of record on the service list below this 27th day of February, 2017.

/s/ Erika S. Handelson
Erika S. Handelson
SERVICE LIST
John W. Annesser, Esq.
Brian Chaiken
Paul D. Turner
D. Porpoise Evans
PERLMAN, BAJANDAS, YEVOLI &
ALBRIGHT, P.L.
283 Catalonia Avenue, Suite 200
Coral Gables, FL 33134
Tel.: (305) 377-0086
Fax: (305) 377-0781
jannesser@pbyalaw.com
bchaiken@pbyalaw.com
pturner@pbyalaw.com
pevans@pbyalaw.com
Counsel for Plaintiffs
Fernando S. Aran
ARAN, CORREA & GUARCH, P.A.
255 University Drive
Coral Gables, FL 33134-6732
Tel.: (305) 665-3400
Fax: (305) 665-2250
faran@acg-law.com
Counsel for JM Products, Inc. and Henry Johnson
Rodolfo Nuñez
RODOLFO NUNEZ, P.A.
255 University Drive
Coral Gables, Florida 33134
Tel: (305) 665-3400
Fax: (305) 665-2250
rnunez@acg-law.com
Counsel for United States Quantum Leap, LLC and Fulvio Fabiani
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VERIFICATION
I, John T. Vaughn, am currently Vice President of Industrial Heat, LLC ("Industrial
Heat"). I am authorized by Industrial Heat to verify on its behalf the Responses and Objections
to Rossi's Second Set of Interrogatories ("Responses"). I have read the Responses and know the
contents thereof. I state that the facts contained in the Responses are true and correct to the best
of my knowledge, information and belief, subject to the objections set forth in the Responses. I
declare under penalty of perjury that the foregoing is true and correct.

EXECUTEDON

.26-f

,2017

BY;~~~
~~~
.t:
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JONES DAY
600 BRICKELL AVENUE • BRICKELL WORLD PLAZA • SUITE 3300 • MIAMI , FLORIDA 33131
TELEPHONE: +1 .305 .714.9700 • FACSIMILE: +1.305 .714 .9799

Direct Number: (305) 714-9730
crjpace@jonesday.com

February 17,2016
Via E-Mail and US Mail
John W. Annesser, Esq.
Silver Law Group
87889 Overseas Highway
P.O. Box 710
Islamorada, Florida 33036

John:
IPH International B. V. ("IPH"), pursuant to Section 10 of the License Agreement dated
October 26, 2012 (the "Agreement"), is hereby requiring Leonardo Corporation and Andrea
Rossi to assign to IPH the Licensed Patents (as defined in the Agreement) with respect to the
Territory (as also defined in the Agreement). Section 10 of the Agreement states, in part, that
"[u]pon the request of the Company, Leonardo and Rossi shall assign to the Company the
Licensed Patents with respect to the Territory .... "
An assignment is enclosed with this letter. Please promptly either return the executed
assignment to me or advise me that Leonardo Corporation and Andrea Rossi will not execute the
assignment.

cc:

IPH International BY

Encl.

Assignment

ALKHOBAR

•

DETROIT

DUBAI

MADRID

•
•

AMSTERDAM
•

MEXICO CITY

SAN DIEGO •

•

ATLANTA

DOSSELDORF
•

MIAMI

•
•

BEIJING

•

BOSTON

FRANKFURT

•

•

HONG KONG

MILAN

SAN FRANCISCO • SAO PAULO •

•

MOSCOW

SHANGHAI •

•

•

BRUSSELS
•

MUNICH

•

HOUSTON
•

CHICAGO
•

NEW YORK

IRVINE
•

•
•

PARIS

SILICON VALLEY • SINGAPORE •

CLEVELAND
JEDDAH
•

PERTH

SYDNEY •

•

•

COLUMBUS

LONDON
•

TAIPEI

•

PITTSBURGH

•

•

DALLAS

LOS ANGELES

TOKYO •

•

RIYADH

WASHINGTON
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ASSIGNMENT
THIS ASSIGNMENT, made by us, Andrea Rossi, a citizen of Italy, currently residing at
1331 Lincoln Road, Apt. 601, Miami Beach, Florida 33139, and Leonardo Corporation, a
domestic corporation, currently having a principal place of business at 13 31 Lincoln Road, Apt.
601, Miami Beach, Florida, 33139;
WITNESSETH: That,
WHEREAS, Andrea Rossi is the inventor listed in all the patent applications/patents
contained in Exhibit A to this Assignment and all patents issued from such patent applications
and all continuations, continuations-in-part, divisions, extensions, substitutions, reissues, reexaminations and renewals of any of the foregoing; and
WHEREAS, IPH International B.V., a Netherlands company, having a registered
address at Burgemeester des Tombeplein 97, 7311 AK, Apeldoorn, Netherlands, hereinafter
referred to as Assignee, is entitled pursuant to an existing agreement between the parties to have
assigned to it all (100%) of Andrea Rossi and Leonardo Corporation's rights, titles and interests
in and to said inventions as described in said applications/patents, and in and to any and all
Letters Patent which shall be granted therefor in the United States, the remainder of North
America, Central America, Caribbean, South America, China, Russia, Saudi Arabia, or Arabian
Emirates;
NOW, THEREFORE, To Whom It May Concern, be it known that for good and valuable
consideration, the receipt and sufficiency of which is hereby acknowledged, Andrea Rossi and
Leonardo Corporation by these presents do hereby assign, transfer and convey unto said
Assignee, its successors and assigns, the entire (100%) right, title, and interest in and to the said
inventions and applications/patents, and in and to any and all continuations, continuations-inpart, divisions, or extensions thereof, and in and to any and all Letters Patent of the United States
of America, the remainder of North America, Central America, Caribbean, South America,
China, Russia, Saudi Arabia, or Arabian Emirates, reissues, reexaminations or other forms of
protection thereof which may be granted therefor or thereon, for the full end of the term for
which said Letters Patent may be granted along with any term extensions thereon or therefor,
together with the right to claim the priority of said applications/patents in the United States, the
remainder of North America, Central America, Caribbean, South America, China, Russia, Saudi
Arabia, or Arabian Emirates in accordance with the International Convention, the same to be
held and enjoyed by said Assignee, its successors and assigns, as fully and entirely as the same
would have been held and enjoyed by Andrea Rossi and Leonardo Corporation if this assignment
had not been made.
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Andrea Rossi and Leonardo Corporation hereby request that said Letters Patent be issued
in accordance with this assignment.
Andrea Rossi and Leonardo Corporation further covenant and agree that, at the time of
the execution and delivery of these presents, Andrea Rossi and/or Leonardo Corporation possess
full title to the inventions and applications/patents above-mentioned (except to the extent such
title is already held by Assignee or Industrial Heat, LLC), and that Andrea Rossi and/or
Leonardo Corporation have the unencumbered right and authority to make this assignment.
Andrea Rossi and Leonardo Corporation further covenant and agree to execute any
additional papers which may be requested to confirm the right of the Assignee, its
representatives, successors, or assigns to secure patent or similar protection for the said
inventions in the United States, the remainder of North America, Central America, Caribbean,
South America, China, Russia, Saudi Arabia, or Arabian Emirates and to vest in the Assignee
complete title to the said inventions and Letters Patent, without further compensation, but at the
expense of said Assignee, its successors, assigns, and other legal representatives; and we hereby
instruct, and further covenant and agree to bind our heirs, legal representatives, and assigns, to
do same, without further compensation, but at the expense of said Assignee or its representatives.
IN WITNESS WHEREOF, I have hereunto set my hand and seal on this

day of

February, 2016.
Andrea Rossi

IN WITNESS WHEREOF, I have hereunto set my hand and seal on this ___ day of
February, 2016.
Leonardo Corporation
Name: -----------------Title:

---------------------

WITNESSED BY:

Signature

Date

Signature

Date
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Exhibit A
1.

All patent applications or patents that claim priority to Italian Patent No. IT1387256,
entitled "Processo ed apparecchiatura per ottenere reaxioni esotermiche, in particolare
da nickeled idrogeno", that are filed and/or issued in North America, Central
America, Caribbean, South America, China, Russia, Saudi Arabia, or Arabian
Emirates

2. U.S. Patent Application No. 12/736,193, entitled "Method and Apparatus for
Carrying Out Nickel and Hydrogen Exothermal Reaction"
3. All patent applications or patents that claim priority to European Publication No.
EP2259998 published December 15,2010, entitled "Method and Apparatus for
Carrying Out Nickel and Hydrogen Exothermal Reaction", that are filed and/or issued
in North America, Central America, Caribbean, South America, China, Russia, Saudi
Arabia, or Arabian Emirates
4. U.S. Patent Application for particulars and theory
5. U.S. Patent Application for control systems
6. U.S. Patent Application for additives and catalyzers in process and apparatus
7. U.S. Patent Application for Hot Cat
8. U.S. Patent Application for direct conversion of photons into electric energy
9. U.S. Patent Application for particulars ofthe reactor
10. U.S. Patent No. 9,115,913, entitled "Fluid Heater"
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
ANDREA ROSSI, et al.,
Plaintiffs,
v.

THOMAS DARDEN, et al.,
Defendants.

)
)
)
)
)
)
)
)

No. 16-cv-21199-CMA (JJO)

DECLARATION OF CHRISTOPHERR.J. PACE
I, Christopher R. J. Pace, Esq., in accordance with 28 U.S.C. § 1746, declare as follows:
1.

I am partner in the law firm of Jones Day, located at 600 Brickell Avenue, Suite

3300, Miami, Florida 33131.
2.

I represent Defendants Thomas Darden, John T. Vaughn, Industrial Heat, LLC

("IH"), IPH International, B.V. ("IPH"), and Cherokee Investment Partners, LLC in this matter.
3.

On behalf of IPH, I drafted a letter to counsel for Plaintiffs Andrea Rossi

("Rossi") and Leonardo Corporation ("Leonardo") dated February 17,2016. I informed
Plaintiffs' attorney John Annesser that pursuant to Section 10 of the License Agreement (the
"Agreement"), IPH required that Leonardo and Rossi assign to IPH the Licensed Patents (as
defined in the agreement).
4.

Section 10 states, in part, that "[u]pon the request ofthe Company, Leonardo and

Rossi shall assign to the Company the Licensed Patents with respect to the Territory ... "
5.
letter.

I enclosed a copy ofthe assignment to IPH along with the February 17, 2016
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6.

Plaintiffs never executed the assignment as requested by letter of February 17,

2016. In addition, John Annesser informed me that Plaintiffs would not be executing the
assignment.
7.

I have reviewed the following Exhibits to Defendants' Statement of Material

Facts in Support of Motion for Summary Judgment, I have knowledge of the contents of these
documents, and I attest that these Exhibits are what they purport to be:
(1)

Defendant IH's Responses and Objections to Plaintiff Rossi's Second Set
of Interrogatories. (Exhibit 26)

(2)

Initial Queries for M. Eng. Fabio Penon as to Measurements of 1 MW
Plant. (Exhibit 65).

(3)

Fabiani Dep. Ex. 11 (Exhibit 72).

I declare under penalty of perjury that the foregoing is true and correct.
Executed this 22nd day ofMarch, 2017.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

ANDREA ROSSI and LEONARDO
CORPORATION,

)
)
)
Plaintiffs,
)
)
v.
)
)
THOMAS DARDEN; JOHN T. VAUGHN, )
INDUSTRIAL HEAT, LLC; IPH
)
INTERNATIONAL B.V.; and
)
CHEROKEE INVESTMENT PARTNERS, )
LLC,
)
)
Defendants.
)
)
)
)
INDUSTRIAL HEAT, LLC and IPH
INTERNATIONAL B.V.,
Counter-Plaintiffs,
v.
ANDREA ROSSI and LEONARDO
CORPORATION,
Counter-Defendants,
and
J.M. PRODUCTS, INC.; HENRY
JOHNSON; FABIO PENON; UNITED
STATES QUANTUM LEAP, LLC;
FULVIO FABIANI; and JAMES BASS,
Third-Party Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. 1:16-cv-21199-CMA
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DEFENDANT IPH INTERNATIONAL, B.V.’S RESPONSES AND OBJECTIONS TO
PLAINTIFF ANDREA ROSSI’S FIRST SET OF INTERROGATORIES
Defendant IPH International, B.V. (“IPH”) pursuant to Federal Rules of Civil Procedure
(“Federal Rules”) 26 and 33, hereby responds to Plaintiff Andrea Rossi’s (“Rossi”) First Set of
Interrogatories (“Interrogatories”).
PRELIMINARY STATEMENT
IPH provides these responses and objections (“Responses”) without waiving any
objections as to the admissibility in evidence of these Responses, the information produced
pursuant to, or referenced in, these Responses, or the subject matter of the Interrogatories or of
the information produced pursuant to, or referenced in, these Responses. The Responses are also
subject to and without waiver of IPH’s rights: (i) to object to other discovery directed to the
subject matter of the Interrogatories or Responses; (ii) to make additional objections or to seek
protective orders; and (iii) to revise, correct, add to, or clarify the Responses or information
referred to below in accordance with all applicable rules. IPH reserves the right to supplement
these Responses after it has had a full and fair opportunity to participate in discovery.
IPH has not completed investigation of the facts related to this case. Therefore, IPH
responds to these Interrogatories based upon information and documents acquired and reviewed
to date, which may or may not be inclusive of all documents relevant to the matters in dispute in
this case. Accordingly, the present Responses are offered without prejudice to supplementation
or modification at a later date.

-1-
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INTERROGATORY RESPONSES AND OBJECTIONS
INTERROGATORY NO. 1: Identify each and every person assisting in the preparation of, or
supplying information for, your answers to these Interrogatories, and for each such person,
identify by number each such Interrogatory for which such person supplied information for or
assisted in the preparation of.
ANSWER: IPH objects to this interrogatory on the following grounds:
1.

IPH objects to the Definitions, Instructions and Interrogatories to the extent they

seek the disclosure information protected by the attorney-client privilege, the work product
doctrine, or any other applicable privilege, protection or restriction upon discovery (“Applicable
Privilege or Protection”). Inadvertent disclosure of any privileged or protected information or
documents in response to this interrogatory shall not be deemed a waiver of the Applicable
Privilege or Protection.
2.

IPH will respond to the Interrogatories according to its understanding of the

ordinary meaning of any vague, ambiguous or undefined words or phrases contained therein.
3.

There are defined terms and phrases in the definitions section of the

Interrogatories that are not used in any of the specific interrogatories.

As a result, it is

unnecessary for IPH to object to such unnecessary definitions but does not thereby waive any
objections to those definitions as used in any subsequent discovery request.
4.

IPH objects to the definition of “you”, “yours” and “yourselves” to the extent it

includes persons or entities “purporting to act,” but not in fact acting, on behalf of IPH because
Rossi has provided no basis for the identification of such persons or entities and further because
such persons or entities are not, by definition, acting on behalf of the above identified companies,
but only purporting to do so. However, these Responses include persons or entities IPH knows
are acting or purporting to act on its behalf.

-2-
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5.

IPH objects to this interrogatory to the extent it seeks information on which legal

counsel for IPH assisted in preparing the responses below and as to which Interrogatory a
particular counsel provided assistance.
Subject to, and without waiving, the foregoing objections, the following people –
excluding legal counsel for IPH – assisted in the preparation of or supplying information for
these Responses:
i.

Dewey Weaver, managing partner of Deep River Ventures, LLC, a consultant for
Industrial Heat, supplied information for the responses to Interrogatory Nos. 2, 3,
4 and 5.

ii.

John T. Vaughn, Vice President of Industrial Heat, supplied information for the
response to Interrogatory No. 3.

iii.

No one other than counsel supplied information for Interrogatory Nos. 6 and 7.

INTERROGATORY NO. 2: Please identify to whom Leonardo and Rossi “have been open in
broadcasting that they are engaged in designing and developing what are classified as ‘E-Cat
Products’ under the License Agreement,” as alleged in paragraph 22 of your counterclaims,
including when and where the broadcasts were made.
ANSWER: IPH objects to this interrogatory on the following grounds:
1.

IPH objects to the Definitions, Instructions and Interrogatories to the extent they

seek the disclosure information protected by an Applicable Privilege or Protection. Inadvertent
disclosure of any privileged or protected information or documents in response to this
interrogatory shall not be deemed a waiver of the Applicable Privilege or Protection.
2.

IPH will respond to the Interrogatories according to its understanding of the

ordinary meaning of any vague, ambiguous or undefined words or phrases contained therein.
3.

There are defined terms and phrases in the definitions section of the

Interrogatories that are not used in any of the specific interrogatories.

-3-
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unnecessary for IPH to object to such unnecessary definitions but does not thereby waive any
objections to those definitions as used in any subsequent discovery request.
4.

IPH objects to the definition of “you”, “yours” and “yourselves” to the extent it

includes persons or entities “purporting to act,” but not in fact acting, on behalf of IPH because
Rossi has provided no basis for the identification of such persons or entities and further because
such persons or entities are not, by definition, acting on behalf of the above identified companies,
but only purporting to do so. However, these Responses include persons or entities IPH knows
are acting or purporting to act on its behalf.
5.

IPH objects to this interrogatory on the grounds that it is unduly burdensome.

Most, if not all, of Leonardo and Rossi’s broadcasting of information has occurred through
postings on the internet, including on Rossi’s blog, Journal of Nuclear Physics (“JONP”). JONP
receives a sizable number of site visits per day from individuals in the United States and abroad.
It is impossible for IPH to identify every individual viewing the JONP website, and therefore,
impossible to identify each and every person to whom broadcasts were made. Additionally, to
the extent that Rossi broadcasts information on the internet through the use of online aliases, IPH
is not able to identify each and every broadcast made by Rossi and/or Leonardo over the years.
Subject to and without waiving the foregoing objections, IPH states that Leonardo and
Rossi “have been open in broadcasting that they are engaged in designing and developing what
are classified as ‘E-Cat Products’ under the License Agreement” to any and all persons viewing
the JONP website or other websites on which Rossi has posted such information, including but
not limited to, on the following occasions:
i.

February 9, 2016 through a posting on JONP.

ii.

February 11, 2016 through a posting on JONP.
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iii.

February 13, 2016 through a posting on JONP.

iv.

February 18, 2016 through a posting on JONP.

v.

February 20, 2016 through a posting on JONP.

vi.

February 21, 2016 through a posting on JONP.

vii.

February 22, 2016 through a posting on JONP.

viii.

March 25, 2016 though a posting on JONP.

ix.

March 30, 2016 through a posting on JONP.

x.

July 23, 2016 through a posting on JONP.

IPH will also produce a copy of the JONP that Plaintiffs can search as readily as IPH for
additional examples.
INTERROGATORY NO. 3: Please identify to whom Leonardo and Rossi “have…been open
that they are [engaged in designing and developing what are classified as ‘E-Cat Products’ under
the License Agreement] in combination with a company or companies unaffiliated with IPH,” as
alleged in paragraph 122 of your counterclaims, including the names of the companies.
ANSWER: IPH objects to this interrogatory on the following grounds:
1.

IPH objects to the Definitions, Instructions and Interrogatories to the extent they

seek the disclosure information protected by an Applicable Privilege or Protection. Inadvertent
disclosure of any privileged or protected information or documents in response to this
interrogatory shall not be deemed a waiver of the Applicable Privilege or Protection.
2.

IPH will respond to the Interrogatories according to its understanding of the

ordinary meaning of any vague, ambiguous or undefined words or phrases contained therein.
3.

There are defined terms and phrases in the definitions section of the

Interrogatories that are not used in any of the specific interrogatories.

As a result, it is

unnecessary for IPH to object to such unnecessary definitions but does not thereby waive any
objections to those definitions as used in any subsequent discovery request.
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4.

IPH objects to the definition of “you”, “yours” and “yourselves” to the extent it

includes persons or entities “purporting to act,” but not in fact acting, on behalf of IPH because
Rossi has provided no basis for the identification of such persons or entities and further because
such persons or entities are not, by definition, acting on behalf of the above identified companies,
but only purporting to do so. However, these Responses include persons or entities IPH knows
are acting or purporting to act on its behalf.
5.

IPH objects to this interrogatory on the grounds that it is duplicative of

interrogatory no. 2.
6.

IPH objects to this interrogatory on the grounds that it is unduly burdensome.

Most, if not all, of Leonardo and Rossi’s broadcasting of information has occurred through
postings on the internet, including on Rossi’s blog, Journal of Nuclear Physics (“JONP”). JONP
receives a sizable number of site visits per day from individuals in the United States and abroad.
It is impossible for IPH to identify every individual viewing the JONP website, and therefore,
impossible to identify each and every person to whom broadcasts were made. Additionally, to
the extent that Rossi broadcasts information on the internet through the use of online aliases, IPH
is not able to identify each and every broadcast made by Rossi and/or Leonardo over the years.
Subject to and without waiving the foregoing objections, IPH states that Leonardo and
Rossi “have…been open that they are [engaged in designing and developing what are classified
as ‘E-Cat Products’ under the License Agreement] in combination with a company or companies
unaffiliated with IPH,” to any and all persons viewing the JONP website or other websites on
which Rossi has posted such information. Rossi has admitted through various blog postings, that
such design and development efforts have been with persons or entities other than IPH and

-6-

Case 1:16-cv-21199-CMA Document 207-29 Entered on FLSD Docket 03/23/2017 Page 9 of
35

Industrial Heat, but Rossi has refused to identify his new partner(s). For example, Rossi has
stated:
i.

“What I know is that Leonardo Corporation is working with different Teams on
all the issues with my direction.” JONP, April 6, 2016.

ii.

“In June we will have a very important test with a very important Customer.”
JONP, April 27, 2016.

iii.

That the “very important customer” is a “new one”, not the customer that has
already ordered the three E-Cat plants he already announced. JONP, April 27,
2016.

iv.

“When I say ‘Partner’ I mean also our new allies with which we are preparing the
massive production of the product.” JONP, May 7, 2016.

v.

That his “new partner” is working with him these days on the E-Cat QuarkX.
JONP, June 23, 2016

vi.

That “the Partner” reacted positively to a test of the QuarkX. JONP, June 26,
2016.

vii.

That his “new partner” is not at the same time a customer who ordered one or
more of Leonardo’s plants. JONP, July 1, 2016.

viii.

That there will be other industrial E-Cats in operation for his customers. JONP,
July 2, 2016.

Leonardo and Rossi also have claimed to be engaged in design and development
activities with Hydro Fusion, Ltd. and ABB Group. See, e.g., Dep. Tr. of Leonardo Corporation,
at 232:4-5; JONP 11/15/16, 10/6/16, 10/2/16, 7/23/16, 7/16/16, 6/4/16, 8/8/16, 7/24/16, 6/14/16.
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IPH will also produce a copy of the JONP that Plaintiffs can search as readily for “Hydro
Fusion” and “ABB” as IPH for additional examples.
INTERROGATORY NO. 4: Please describe all facts upon which you base your claims that
Plaintiffs violated the non-compete provision under the License Agreement, as alleged in
paragraphs 121-125 of your counterclaims, including with whom Plaintiffs engaged in
competition.
ANSWER: IPH objects to this interrogatory on the following grounds:
1.

IPH objects to the Definitions, Instructions and Interrogatories to the extent they

seek the disclosure information protected by an Applicable Privilege or Protection. Inadvertent
disclosure of any privileged or protected information or documents in response to this
interrogatory shall not be deemed a waiver of the Applicable Privilege or Protection.
2.

IPH will respond to the Interrogatories according to its understanding of the

ordinary meaning of any vague, ambiguous or undefined words or phrases contained therein.
3.

There are defined terms and phrases in the definitions section of the

Interrogatories that are not used in any of the specific interrogatories.

As a result, it is

unnecessary for IPH to object to such unnecessary definitions but does not thereby waive any
objections to those definitions as used in any subsequent discovery request.
4.

IPH objects to the definition of “you”, “yours” and “yourselves” to the extent it

includes persons or entities “purporting to act,” but not in fact acting, on behalf of IPH because
Rossi has provided no basis for the identification of such persons or entities and further because
such persons or entities are not, by definition, acting on behalf of the above identified companies,
but only purporting to do so. However, these Responses include persons or entities IPH knows
are acting or purporting to act on its behalf.
5.

IPH objects to this interrogatory on the grounds that it is duplicative of

interrogatories no. 2 and 3.
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Subject to and without waiving the foregoing objections, IPH states that Plaintiffs
violated the non-compete provision under the License Agreement by engaging in the design,
development, manufacture, distribution, lease, rental and/or sale of E-Cat Products without the
prior written consent of Industrial Heat or IPH. By Rossi’s own admissions, as detailed in his
postings on JONP, Rossi and Leonardo have been working with new partner(s) and/or
customer(s) to design, develop, manufacture, distribute and/or sell E-Cat Products.
INTERROGATORY NO. 5: To the extent that you claim that “Leonardo, without prior written
consent from IPH, abandoned several patent applications,” as alleged in paragraph 118 of your
counterclaims, please identify the patent application number and filing date for each abandoned
patent.
ANSWER:
1.

IPH objects to this interrogatory on the following grounds:
IPH objects to the Definitions, Instructions and Interrogatories to the extent

they seek the disclosure information protected by an Applicable Privilege or Protection.
Inadvertent disclosure of any privileged or protected information or documents in response to
this interrogatory shall not be deemed a waiver of the Applicable Privilege or Protection.
2.

IPH will respond to the Interrogatories according to its understanding of the

ordinary meaning of any vague, ambiguous or undefined words or phrases contained therein.
3.

There are defined terms and phrases in the definitions section of the

Interrogatories that are not used in any of the specific interrogatories.

As a result, it is

unnecessary for IPH to object to such unnecessary definitions but does not thereby waive any
objections to those definitions as used in any subsequent discovery request.
4.

IPH objects to the definition of “you”, “yours” and “yourselves” to the extent it

includes persons or entities “purporting to act,” but not in fact acting, on behalf of IPH because
Rossi has provided no basis for the identification of such persons or entities and further because
such persons or entities are not, by definition, acting on behalf of the above identified companies,

-9-

Case 1:16-cv-21199-CMA Document 207-29 Entered on FLSD Docket 03/23/2017 Page 12 of
35

but only purporting to do so. However, these Responses include persons or entities IPH knows
are acting or purporting to act on its behalf.
5.

IPH objects to this interrogatory on the grounds that it is unduly burdensome.

Rossi and/or Leonardo frequently filed provisional patent applications and then allowed the
applications to lapse, never converting them into non-provisional applications.

Once the

provisional applications are deemed abandoned it is not possible to obtain the application
numbers and filing information from the USPTO. Additionally, because patent applications are
confidential, it is impossible for IPH to know all of the patent applications filed by Rossi and/or
Leonardo.
Subject to and without waiving the foregoing objections, IPH states Exhibit A hereto is a
non-exhaustive list of patent applications that Rossi and/or Leonardo abandoned without
complying with section 7.2 of the License Agreement.
INTERROGATORY NO. 6: To the extent that you claim that “Leonardo filed patent
applications relating to the Licensed Patents without informing IPH,” as alleged in paragraph 117
of your counterclaims, please identify the patent application number and filing date of the patent
application applied for.
ANSWER: IPH objects to this interrogatory on the following grounds:
1.

IPH objects to the Definitions, Instructions and Interrogatories to the extent they

seek the disclosure information protected by an Applicable Privilege or Protection. Inadvertent
disclosure of any privileged or protected information or documents in response to this
interrogatory shall not be deemed a waiver of the Applicable Privilege or Protection.
2.

IPH will respond to the Interrogatories according to its understanding of the

ordinary meaning of any vague, ambiguous or undefined words or phrases contained therein.
3.

There are defined terms and phrases in the definitions section of the

Interrogatories that are not used in any of the specific interrogatories.
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unnecessary for IPH to object to such unnecessary definitions but does not thereby waive any
objections to those definitions as used in any subsequent discovery request.
4.

IPH objects to the definition of “you”, “yours” and “yourselves” to the extent it

includes persons or entities “purporting to act,” but not in fact acting, on behalf of IPH because
Rossi has provided no basis for the identification of such persons or entities and further because
such persons or entities are not, by definition, acting on behalf of the above identified companies,
but only purporting to do so. However, these Responses include persons or entities IPH knows
are acting or purporting to act on its behalf.
5.

IPH objects to this interrogatory on the grounds that it is unduly burdensome.

Rossi and/or Leonardo frequently filed provisional patent applications and then allowed the
applications to lapse, never converting them into non-provisional applications.

Once the

provisional applications are deemed abandoned it is not possible to obtain the application
numbers and filing information from the USPTO. Additionally, because patent applications are
confidential, it is impossible for IPH to know all of the patent applications filed by Rossi and/or
Leonardo.
Subject to and without waiving the foregoing objections, IPH states that Exhibit B hereto
is a non-exhaustive list of patent applications Rossi and/or Leonardo filed without currently
informing IPH or Industrial Heat.
INTERROGATORY NO. 7: With respect to your claim that “IPH has been harmed…as a
result of Leonardo’s improper handling of patent applications,” as alleged in paragraph 120 of
your counterclaims, please describe the specific harms alleged (sic) caused and quantify the
specific dollar amount corresponding to each respective claim.
ANSWER: IPH objects to this interrogatory on the following grounds:
1.

IPH objects to the Definitions, Instructions and Interrogatories to the extent they

seek the disclosure information protected by an Applicable Privilege or Protection. Inadvertent
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disclosure of any privileged or protected information or documents in response to this
interrogatory shall not be deemed a waiver of the Applicable Privilege or Protection.
2.

IPH will respond to the Interrogatories according to its understanding of the

ordinary meaning of any vague, ambiguous or undefined words or phrases contained therein.
3.

There are defined terms and phrases in the definitions section of the

Interrogatories that are not used in any of the specific interrogatories.

As a result, it is

unnecessary for IPH to object to such unnecessary definitions but does not thereby waive any
objections to those definitions as used in any subsequent discovery request.
4.

IPH objects to the definition of “you”, “yours” and “yourselves” to the extent it

includes persons or entities “purporting to act,” but not in fact acting, on behalf of IPH because
Rossi has provided no basis for the identification of such persons or entities and further because
such persons or entities are not, by definition, acting on behalf of the above identified companies,
but only purporting to do so. However, these Responses include persons or entities IPH knows
are acting or purporting to act on its behalf.
Subject to and without waiving the foregoing objections, IPH states that it has paid or had
paid on its behalf fees and expenses charged by Leonardo and/or Rossi for preparing, filing or
prosecuting patent applications that should have been borne by Leonardo, and IPH has disclosed
in discovery spreadsheets and invoices reflecting those payments. See, e.g. IH-00131929; IH00014673; IH-00003745; IH-00013195; IH-00092023; IH-00011989.
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Dated: February 27, 2017.

Respectfully submitted,

/s/ Christopher R.J. Pace
Christopher R.J. Pace
cpace@jonesday.com
Florida Bar No. 721166
Christopher M. Lomax
clomax@jonesday.com
Florida Bar No. 56220
Christina T. Mastrucci
cmastrucci@jonesday.com
Florida Bar No. 113013
Erika S. Handelson
ehandelson@jonesday.com
Florida Bar No. 91133
JONES DAY
600 Brickell Avenue
Brickell World Plaza
Suite 3300
Miami, FL 33131
Tel: 305-714-9700
Fax: 305-714-9799
Attorneys for Defendants
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing was served by e-mail
on counsel of record on the service list below this 27th day of February, 2017.

/s/ Erika S. Handelson
Erika S. Handelson
SERVICE LIST
John W. Annesser, Esq.
Brian Chaiken
Paul D. Turner
D. Porpoise Evans
PERLMAN, BAJANDAS, YEVOLI &
ALBRIGHT, P.L.
283 Catalonia Avenue, Suite 200
Coral Gables, FL 33134
Tel.: (305) 377-0086
Fax: (305) 377-0781
jannesser@pbyalaw.com
bchaiken@pbyalaw.com
pturner@pbyalaw.com
pevans@pbyalaw.com
Counsel for Plaintiffs
Fernando S. Aran
ARAN, CORREA & GUARCH, P.A.
255 University Drive
Coral Gables, FL 33134-6732
Tel.: (305) 665-3400
Fax: (305) 665-2250
faran@acg-law.com
Counsel for JM Products, Inc. and Henry Johnson
Rodolfo Nuñez
RODOLFO NUNEZ, P.A.
255 University Drive
Coral Gables, Florida 33134
Tel: (305) 665-3400
Fax: (305) 665-2250
rnunez@acg-law.com
Counsel for United States Quantum Leap, LLC and Fulvio Fabiani
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VERIFICATION
I, John T. Vaughn, have been appointed an authorized agent of IPH International, B.V.
("IPH'') for the purpose of responding to Andrea Ross' s First Set of Interrogatories to IPH. I am
authorized by IPH to verify on its behalf the Responses and Objections to Rossi's First Set of
Interrogatories ("Responses"). I have read the Responses and know the contents thereof. I state
that the facts contained in the Responses are true and correct to the best of my knowledge,
information and belief, subject to the objections set forth in the Responses. I declare under
penalty of perjury that the foregoing is true and correct.

EXECUTEDON

;2,/:LT
l

, 2017

.. . .,

B~~
Jo

T. Vaughn
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EXHIBIT A
Application
No.

Filing Date

Title

12/736,193

September 16, 2010 Method and Apparatus for Carrying Out Nickel and
Hydrogen Exothermal Reaction

61/626,287

September 26, 2011

61/629,960

December 2, 2011

61/744,570

October 1, 2012

High Efficiency Heat Generator
High Efficiency Heat Generator of Second
Generation
High Efficiency Heat Generator with Rossi-Effect

61/795,938

October 31, 2012

Process and Apparatus to Make Heat at High
Temperature with Reactions between Metals and
Hydrogen

61/796,007

November 1, 2012

Control System for a Thermal Power Assembly Made
by More Modules

61/796,008

November 1, 2012

High Efficiency Thermal Power Generator System

December 22, 2012

New Theory Regarding Reactions between Nickel,
Lithium, Hydrogen: Weak Interaction Energy

May 16, 2013

System of Activator and Reactor to Improve the cop
of LENR Reactors

61/957,873

July 15, 2013

Direct Conversion of Photons into Electric Energy
During a LEHR Process

61/958,962

August 12, 2013

61/960,510

September 20, 2013

61/960,810

September 27, 2013

Unknown

October 1, 2013
(mailing date)

61/848,143
61/855,456

Additive for Exothermic Reactions
System to Increase Pressure
Irradiation System to Increase the Rossi-Effect
Enrichment of 62 and 64 Ni Isotoped Process and
Apparatus
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Application
No.

Filing Date

61/961,286

October 10, 2013

Unknown

October 15, 2013
(mailing date)

61/961,813

October 24, 2013

61,961,814

October 24, 2013

61/961,864

October 25, 2013

Unknown

October 26, 2013
(mailing date)

61/961, 994

October 29, 2013

61/962,001

October 29, 2013

Unknown

November 5, 2013
(mailing date)

61/962,366

November 6, 2013

Unknown

November 10, 2013 High Efficiency Heat Generator with Rossi-Effect
(mailing date)

61/962,530

Control System for a Thermal Power Assembly
November 12, 2013 Blade by More Modules

61/963,594

December 9, 2013

Unknown

December 20, 2013
(mailing date)

Unknown

January 27, 2014
(mailing date)

Title
White Dwarf Derived Theory, Process, Apparatus
Particular Application with Fast Reactions of the
Rossi-Effect
Particular Resistive Electric Heater
Gas Operated Energy Catalyzer
High Efficiency Thermal Power Generator System
Process and Apparatus to Make Heat at High
Temperature with Metals and Hydrogen
Vacuum Enhanced Reactor
X Rays Transparent Reactor
Direct Conversion of Photons into Electric Energy
Gas Operated Energy Catalyzer

Particular Induction Electric Heater
New Theory regarding Reactions between Nickel,
Lithium, Hydrogen: Weak Interaction Energy and in
a Mirror Effect Reactor
Electric Oven with Radiating External Wall
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Application
No.

Filing Date

61/967,660

March 24, 2014

61/967,664

March 24, 2014

61/967,781

March 27, 2014

61,967,784

March 27, 2014

Unknown

April 18, 2014
(mailing date)

61/996,282

May 5, 2014

61/996,415

May 8, 2014

61/996,731

May 15, 2014

System to Avoid Catastrophic Effect on Energy
Catalyzers

61/997,244

May 27, 2014

System to Avoid Biased Reactions in an Energy
Catalyzer

Unknown

June 4, 2014
(mailing date)

Particular Integration of Solar Energy with Energy
Catalyzers

62/071,455

September 25, 2014

62/071,456

September 25, 2014

62/071,603

September 29, 2014

62/122,050

October 10, 2014

62/122,154

October 14, 2014

Unknown

October 15, 2014
(mailing date)

Title
3D Printing Production System for Energy Catalyzers
X-Ray Transparent Reactor and its Application in a
Jet Engine
High Pressure Electric Heater with Heat Exchanger
Resistive Electric Heater Made Only by Resistive
Ceramics
High Power Density Energy Catalyzer
System of Activator and Reactor to Improve COP of
LENR Reactors
Gas Energy Catalyzer with Ceramic Honeycat

Nuclear mechanism underlying the “rossi effect”
Irradiation system to increase the Rossi effect
Lithium and nickel isotopes enrichment systems
White dwarf derived theory, process, and apparatus
Apparatus to produce heat with nickel and lithium
Particular Application with Fast Reactions of the
Rossi Effect
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Application
No.

Filing Date

62/123,147

November 10, 2014

Unknown

October 21, 2014

62/122,832

October 23, 2014

Unknown

October 26, 2014

Unknown

October 27, 2014

Unknown

October 27, 2014

Unknown

November 1, 2014

62/123,196

November 10, 2014

62/123,057

November 6, 2014

62/123,195

Control System for a Thermal Power Assembly Made
November 10, 2014 by More Modules

62/122,978

November 4, 2014

62/123,396

Resistive Electric Heater Made Conductive Ceramics
November 17, 2014 Activated by a Resistance and a High Voltage
Generator

62/124,111

December 9, 2014

62/124,112

December 9, 2014

62/124,113

December 9, 2014

Title
X Rays Transparent Reactor with 1 HEV Excitation
Gas Operated Energy Catalyzer
High Efficiency Thermal Power Generator System
Process and Apparatus to Make Heat at High
Temperature with Metals and Hydrogen
Particular Resistive Electric Heater
Vacuum Enhanced Reactor
Enrichment of 62 and 64 Ni Isotopes Apparatus and
Process
Gas Operated Energy Catalyzer
Direct Converter of Photons into Electric Energy

High Efficiency Heat Generator with Rossi-Effect

Particular resistive electric heater
Electric heater with direct electricity injection
Particular induction electric heater
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Application
No.

Filing Date

62/124,114

December 9, 2014

62/124,306

December 15, 2014

62/124,802

January 5, 2015

62/124,803

January 5, 2015

62/176,113

February 10, 2015

Title
Theory regarding reaction between nickel, lithium,
hydrogen weak interaction energy and in a mirror
effect reactor
Voltage driven heater
Small dimensions energy catalyzer by rossi effect
Electric oven with radiating external wall
Hydryde molecule

62/176,114

February 10, 2015

Intertwined metal wire to increase the amperage of
electric heaters

62/176,213

February 13, 2015

Nuclear structure theory for the energy catalyzer (ECat)

62/176,221

February 13, 2015

White dwarf derived pressure system combined with
casimir effect and van der waals forces

Unknown

February 23, 2015

Unknown

February 24, 2015

Intertwined Metal Wire to Increase the Amperage of
Electric Heaters

Unknown

February 24, 2015

White Dwarf Derived Pressure System Combined
with Casimir Effect and Van der Waals Forces

62/177,710

March 23, 2015

62/177,708

March 23, 2015

62/177,707

March 23, 2015

Unknown

March 23, 2015

New Hydride Molecule

3D Printing Production System for Energy Catalyzers
X-Rays Transparent Reactor and its Application in a
Jet Engine
High Pressure Electric Heater with Heat Exchanger
High Pressure Electric Heater with High Voltage
Regulation and Heat Exchanger
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Application
No.

Filing Date

Unknown

March 23, 2015

62/178,261

April 6, 2015

62/178,270

April 6, 2015

62/179,160

April 30, 2015

Unknown

May 5, 2015

Unknown

May 5, 2105

62/230,745

June 15, 2015

Particular integration of solar energy with energy
catalyzers

62/230,746

June 15, 2015

System to avoid biased reactions in an energy
catalyzer

62/230,747

June 15, 2015

System to avoid catastrophic effect on energy
catalyzers

62/231,078

June 25, 2015

Reverse Mossbauer Effect Electricity and Heat
Generator

Title
Resistive Electric Heater Made only by Resistive
Ceramics
Resistive Electric Heater Made only by Conductive
Ceramics
High Power Density Energy Catalyzer
High pressure electric heater with high voltage
regulation + heat exchanger
System of activator and reactor to improve the COP
of LEHR reactors
GA energy catalyzer with ceramic honeycat

July 5, 2015

Additive for Esothermic Reactions with Hydrides,
Hydrogen, Deuterium and Nickel, in particular,
LiARH4

July 6, 2015

New System Press for Nickel and Lithium Powders
or Grains

62/231,457

July 7, 2015

Direct Conversion of Photons into Electrical Energy
during a LEHR Process with a Gold Lined Reactor

62/231,456

July 7, 2015

62/231,455

July 7, 2015

Unknown

62/231,454

Apparatus to Produce Anomalous Amount of Energy
Rossi Effect and apparatus to produce heat with high
efficiency
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Application
No.

Filing Date

62/231,671

July 11, 2015

62/283,100

August 21, 2015

62/283,283

August 27, 2015

62/283,635

September 8, 2015

62/283,640

September 8, 2015

62/283,634

September 8, 2015

Unknown

Irradiation system to increase the rossi-effect and
September 23, 2015 produce direct current

62/284,645

October 6, 2015

62/284,644

October 6, 2015

Unknown

October 23, 2015

Unknown

October 26, 2015

62/284,647

October 6, 2015

62/284,646

October 27, 2015

Unknown

October 21, 2015

Unknown

November 1, 2015

Unknown

November 1, 2015

Title
Triangular and Flat Resistances Electric Heater
Lithium depletion process and apparatus
Transformer for very high voltages
System to increase pressure
Lithium and nickel isotopes enrichment systems
The nuclear mechanism underlying the "rossi effect"

White dwarf derived theory, process, apparatus and
its applications
Gas operated energy catalyzer
High efficiency thermal power generation system
Process and apparatus to make heat at high
temperature with metals and hydrogen
Particular resistive electric heater
Vacuum enhanced reactor
X-rays transparent reactor with 1 MEV exicitation
Enrichment of 62 and 64 Ni isotopes apparatus and
process
Gas operated energy catalyzer
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Application
No.

Filing Date

Unknown

November 5, 2015

Unknown

November 10, 2015

62/386,560

December 7, 2015

Title
Direct converter of photons into electric energy
High efficiency heat generator with Rossi-effect
Particular induction electric heater

December 5, 2015

New theory regarding reaction between nickel,
lithium, hydrogen weak interaction energy and in a
mirror effect reactor

Unknown

December 5, 2015

Resistive electric heater made conductive ceramics
activated by a resistance and a high voltage generator
able to be used as a jet engine

62/386,609

December 7, 2015

62/386,562

December 7, 2015

62/285,684

November 6, 2015

Unknown

December 3, 2015

62/386,569

December 7, 2015

62/387,940

January 12, 2016

Unknown

January 13, 2016

Unknown

January 13, 2016

62/388,774

February 8, 2016

White dwarf derived pressure system combined with
casimer effect and van der waals forces

62/388,777

February 8, 2016

Intertwined metal wire to increase the amperage of
electric heaters

Unknown

Electric heater with direct electricity injection
Voltage driven heater
Particular application with fast reactions of the Rossi
effect
Nickel graphite catalizer
Unknown
Particular resistive electric heater
Electric oven with radiation external wall
Small dimensions energy catalyzer by Rossi effect
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Application
No.

Filing Date

62/388,776

February 8, 2016

Unknown

February 2, 2016

Unknown

February 5, 2016

Unknown

February 11, 2016

Title
Nuclear structure theory for the energy catalyzer (Ecat)
New hydride molecule
Generator of light, electricity and heat
Fluid heater at high voltage
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EXHIBIT B
Application
No.

Filing Date

Title

61/795,938

October 31, 2012

Process and Apparatus to Make Heat at High
Temperature with Reactions between Metals and
Hydrogen

61/796,007

November 1, 2012

Control System for a Thermal Power Assembly Made
by More Modules

61/796,008

November 1, 2012

61/848,143

December 22, 2012

New Theory Regarding Reactions between Nickel,
Lithium, Hydrogen: Weak Interaction Energy

61/855,456

May 16, 2013

System of Activator and Reactor to Improve the cop
of LENR Reactors

61/957,873

July 15, 2013

Direct Conversion of Photons into Electric Energy
During a LEHR Process

61/958,962

August 12, 2013

61/960,510

September 20, 2013

61/960,810

September 27, 2013

Unknown

October 1, 2013
(mailing date)

61/961,286

October 10, 2013

Unknown

October 15, 2013
(mailing date)

61/961,813

October 24, 2013

61,961,814

October 24, 2013

High Efficiency Thermal Power Generator System

Additive for Exothermic Reactions
System to Increase Pressure
Irradiation System to Increase the Rossi-Effect
Enrichment of 62 and 64 Ni Isotoped Process and
Apparatus
White Dwarf Derived Theory, Process, Apparatus
Particular Application with Fast Reactions of the
Rossi-Effect
Particular Resistive Electric Heater
Gas Operated Energy Catalyzer
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Application
No.

Filing Date

61/961,864

October 25, 2013

Unknown

October 26, 2013
(mailing date)

61/961, 994

October 29, 2013

61/962,001

October 29, 2013

Unknown

November 5, 2013
(mailing date)

61/962,366

November 6, 2013

Unknown

November 10, 2013 High Efficiency Heat Generator with Rossi-Effect
(mailing date)

61/962,530

Control System for a Thermal Power Assembly
November 12, 2013 Blade by More Modules

61/963,594

December 9, 2013

Unknown

December 20, 2013
(mailing date)

Unknown

January 27, 2014
(mailing date)

61/967,660

March 24, 2014

61/967,664

March 24, 2014

61/967,781

March 27, 2014

61,967,784

March 27, 2014

Title
High Efficiency Thermal Power Generator System
Process and Apparatus to Make Heat at High
Temperature with Metals and Hydrogen
Vacuum Enhanced Reactor
X Rays Transparent Reactor
Direct Conversion of Photons into Electric Energy
Gas Operated Energy Catalyzer

Particular Induction Electric Heater
New Theory regarding Reactions between Nickel,
Lithium, Hydrogen: Weak Interaction Energy and in
a Mirror Effect Reactor
Electric Oven with Radiating External Wall
3D Printing Production System for Energy Catalyzers
X-Ray Transparent Reactor and its Application in a
Jet Engine
High Pressure Electric Heater with Heat Exchanger
Resistive Electric Heater Made Only by Resistive
Ceramics
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Application
No.

Filing Date

Unknown

April 18, 2014
(mailing date)

61/996,282

May 5, 2014

61/996,415

May 8, 2014

61/996,731

May 15, 2014

System to Avoid Catastrophic Effect on Energy
Catalyzers

61/997,244

May 27, 2014

System to Avoid Biased Reactions in an Energy
Catalyzer

Unknown

June 4, 2014
(mailing date)

Particular Integration of Solar Energy with Energy
Catalyzers

62/071,455

September 25, 2014

62/071,456

September 25, 2014

62/071,603

September 29, 2014

62/122,050

October 10, 2014

62/122,154

October 14, 2014

Unknown

October 15, 2014
(mailing date)

62/123,147

November 10, 2014

Unknown

October 21, 2014

62/122,832

October 23, 2014

Unknown

October 26, 2014

Title
High Power Density Energy Catalyzer
System of Activator and Reactor to Improve COP of
LENR Reactors
Gas Energy Catalyzer with Ceramic Honeycat

Nuclear mechanism underlying the “rossi effect”
Irradiation system to increase the Rossi effect
Lithium and nickel isotopes enrichment systems
White dwarf derived theory, process, and apparatus
Apparatus to produce heat with nickel and lithium
Particular Application with Fast Reactions of the
Rossi Effect
X Rays Transparent Reactor with 1 HEV Excitation
Gas Operated Energy Catalyzer
High Efficiency Thermal Power Generator System
Process and Apparatus to Make Heat at High
Temperature with Metals and Hydrogen
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Application
No.

Filing Date

Unknown

October 27, 2014

Unknown

October 27, 2014

Unknown

November 1, 2014

62/123,196

November 10, 2014

62/123,057

November 6, 2014

62/123,195

Control System for a Thermal Power Assembly Made
November 10, 2014 by More Modules

62/122,978

November 4, 2014

62/123,396

Resistive Electric Heater Made Conductive Ceramics
November 17, 2014 Activated by a Resistance and a High Voltage
Generator

62/124,111

December 9, 2014

62/124,112

December 9, 2014

62/124,113

December 9, 2014

62/124,114

December 9, 2014

62/124,306

December 15, 2014

62/124,802

January 5, 2015

62/124,803

January 5, 2015

Title
Particular Resistive Electric Heater
Vacuum Enhanced Reactor
Enrichment of 62 and 64 Ni Isotopes Apparatus and
Process
Gas Operated Energy Catalyzer
Direct Converter of Photons into Electric Energy

High Efficiency Heat Generator with Rossi-Effect

Particular resistive electric heater
Electric heater with direct electricity injection
Particular induction electric heater
Theory regarding reaction between nickel, lithium,
hydrogen weak interaction energy and in a mirror
effect reactor
Voltage driven heater
Small dimensions energy catalyzer by rossi effect
Electric oven with radiating external wall
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Application
No.

Filing Date

62/176,113

February 10, 2015

62/176,114

February 10, 2015

Intertwined metal wire to increase the amperage of
electric heaters

62/176,213

February 13, 2015

Nuclear structure theory for the energy catalyzer (ECat)

62/176,221

February 13, 2015

White dwarf derived pressure system combined with
casimir effect and van der waals forces

Unknown

February 23, 2015

Unknown

February 24, 2015

Intertwined Metal Wire to Increase the Amperage of
Electric Heaters

Unknown

February 24, 2015

White Dwarf Derived Pressure System Combined
with Casimir Effect and Van der Waals Forces

62/177,710

March 23, 2015

62/177,708

March 23, 2015

62/177,707

March 23, 2015

Unknown

March 23, 2015

High Pressure Electric Heater with High Voltage
Regulation and Heat Exchanger

Unknown

March 23, 2015

Resistive Electric Heater Made only by Resistive
Ceramics

62/178,261

April 6, 2015

62/178,270

April 6, 2015

62/179,160

April 30, 2015

Title
Hydryde molecule

New Hydride Molecule

3D Printing Production System for Energy Catalyzers
X-Rays Transparent Reactor and its Application in a
Jet Engine
High Pressure Electric Heater with Heat Exchanger

Resistive Electric Heater Made only by Conductive
Ceramics
High Power Density Energy Catalyzer
High pressure electric heater with high voltage
regulation + heat exchanger
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Application
No.

Filing Date

Unknown

May 5, 2015

Unknown

May 5, 2105

62/230,745

June 15, 2015

Particular integration of solar energy with energy
catalyzers

62/230,746

June 15, 2015

System to avoid biased reactions in an energy
catalyzer

62/230,747

June 15, 2015

System to avoid catastrophic effect on energy
catalyzers

62/231,078

June 25, 2015

Reverse Mossbauer Effect Electricity and Heat
Generator

Title
System of activator and reactor to improve the COP
of LEHR reactors
GA energy catalyzer with ceramic honeycat

Unknown

July 5, 2015

Additive for Esothermic Reactions with Hydrides,
Hydrogen, Deuterium and Nickel, in particular,
LiARH4

62/231,454

July 6, 2015

New System Press for Nickel and Lithium Powders
or Grains

62/231,457

July 7, 2015

Direct Conversion of Photons into Electrical Energy
during a LEHR Process with a Gold Lined Reactor

62/231,456

July 7, 2015

62/231,455

July 7, 2015

62/231,671

July 11, 2015

62/283,100

August 21, 2015

62/283,283

August 27, 2015

62/283,635

September 8, 2015

Apparatus to Produce Anomalous Amount of Energy
Rossi Effect and apparatus to produce heat with high
efficiency
Triangular and Flat Resistances Electric Heater
Lithium depletion process and apparatus
Transformer for very high voltages
System to increase pressure
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Application
No.

Filing Date

62/283,640

September 8, 2015

62/283,634

September 8, 2015

Unknown

Irradiation system to increase the rossi-effect and
September 23, 2015 produce direct current

62/284,645

October 6, 2015

62/284,644

October 6, 2015

Unknown

October 23, 2015

Unknown

October 26, 2015

62/284,647

October 6, 2015

62/284,646

October 27, 2015

Unknown

October 21, 2015

Unknown

November 1, 2015

Unknown

November 1, 2015

Unknown

November 5, 2015

Unknown

November 10, 2015

62/386,560

December 7, 2015

Title
Lithium and nickel isotopes enrichment systems
The nuclear mechanism underlying the "rossi effect"

White dwarf derived theory, process, apparatus and
its applications
Gas operated energy catalyzer
High efficiency thermal power generation system
Process and apparatus to make heat at high
temperature with metals and hydrogen
Particular resistive electric heater
Vacuum enhanced reactor
X-rays transparent reactor with 1 MEV exicitation
Enrichment of 62 and 64 Ni isotopes apparatus and
process
Gas operated energy catalyzer
Direct converter of photons into electric energy
High efficiency heat generator with Rossi-effect
Particular induction electric heater
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Application
No.

Filing Date

Title

December 5, 2015

New theory regarding reaction between nickel,
lithium, hydrogen weak interaction energy and in a
mirror effect reactor

Unknown

December 5, 2015

Resistive electric heater made conductive ceramics
activated by a resistance and a high voltage generator
able to be used as a jet engine

62/386,609

December 7, 2015

62/386,562

December 7, 2015

62/285,684

November 6, 2015

Unknown

December 3, 2015

62/386,569

December 7, 2015

62/387,940

January 12, 2016

Unknown

January 13, 2016

Unknown

January 13, 2016

Unknown

Electric heater with direct electricity injection
Voltage driven heater
Particular application with fast reactions of the Rossi
effect
Nickel graphite catalizer
Unknown
Particular resistive electric heater
Electric oven with radiation external wall
Small dimensions energy catalyzer by Rossi effect

62/388,774

February 8, 2016

White dwarf derived pressure system combined with
casimer effect and van der waals forces

62/388,777

February 8, 2016

Intertwined metal wire to increase the amperage of
electric heaters

62/388,776

February 8, 2016

Nuclear structure theory for the energy catalyzer (Ecat)

Unknown

February 2, 2016

Unknown

February 5, 2016

New hydride molecule
Generator of light, electricity and heat
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Application
No.

Filing Date

Unknown

February 11, 2016

Unknown

March 21, 2016

Unknown

March 21, 2016

X-rays transparent reactor and its application in a jet
engine

Unknown

March 23, 2016

Resistive electric heater made only by resistive
ceramics

Title
Fluid heater at high voltage
3D printing production system for energy catalyzers
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Sent: Saturday, July 05, 2014 at 10:36 PM
From: "Andrea Rossi" <ar.123@mail.com>
To: "Tom Darden" <tdarden@industrialheat.co>, "Joe Pike" <jpike@evofem.com>, "John
Mazzarino" <jmazzarino@industrialheat.co>, "JT Vaughn" <jvauqhn@industrialheat.co>,
"Elizabeth Darden Wooten" <edarden@qmail.com>, "T. Barker Dameron" <tbdameron@qmail.com
>
Subject: Andrea Rossi- next important step

Dear All:
In the incoming meeting we will have next week, please allow me to encourage you to take a
decision regarding where to put at work our 1 MW plant. I really and strongly hope you will
consider the solution I found, to rent it to JM, in its factory in Florida where they will use it to
process their chemical products. Please think carefully before losing them. They are positive to us,
but in September must start and they must know asap if they have to use our plant or provide
otherwise. This solution will:
1- allow to Industrial Heat to say to the Investors that they are getting 360,000 dollars per year of
rental, with a payback of a plant like this, whose construction cost is 200,000 $, in less than 6
month
2- allow to your Customer-Investors-Visitors to hear from a real Customer that he is making
money with our plant
3- allow us to start in September the operation of the plant, with no further loss of time
4- allow us not to expose the know how, since the maintainance of the plant is made by us and the
plant remains our property: a rental is not a sale
5- allow us to make all the Authorities make all the measurements necessary to get the
Authorizations for the next plants
6- allow you to get orders to supply for rent thousands of plants
7- allow the plant work for 24 hours per day for 360 days per year, while if used as a room heater
it could work only 4 months, not per 24 hours per day, with obvious loss of profit.
Your proposal to put the plant in a factory owned by yourself at least until recently is dramatically
less convincing.
Let me do this and I will make a masterpiece ( half masterpiece has already been done finding the
Customer as a Chemival Industry and getting the authorization from the Florida State Radiation
Control Office).
Fulvia is completing the control system, made by 110 computers interconnected. Also that is a
masterpiece.
Warmest Regards to all,
Andrea
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From:

Sent:
To:

Subject:

Andrea Rossi <ar.123@mail.com>
Tuesday, June 10. 2014 9:44 AM
Tom Darden; JT Vaughn; Joe Pike; edarden@gmail.com
Andrea Rossi

Dear All:
SITUATION
I have completed the organization of my plan to put the 1 MW In operation. I confirm au I already said : we have a
Customer who pays 1,000 $/day to rent the 1 MW plant, put It In his factory In Miami, produce catalyzcrs that he
sells; I will Qlrect the operation of the plant for the flrst year, the contract will be for 3 years, renewable. The
Custo·rfu!rWJl( not Have access to the reactors, that will remain under our full control for malntalnance and recharge.
For the permissions, 1 already got the necessary Instructions along what 1 already had been told before, as you know.
In the meantime: I will start the next Monday with Barry the application of the components we are buying this week
by T.Barker (the list I gave to Elizabeth) that Fulvlo Is findlno In this moment on the Internet, as T.Barker asked for.
Fulvlo will receive tomorrow the container from Italy with all his lab and components for to make the upgrading of the
control system. as soon as ready it will be mounted on the plant.
Tomorrow 1 will be in Raleigh, to work on the 1 MW plant.
That's all.
Warmest Regards to all,
Yours Andrea Rossi

I
1
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From:
Sent:
To:

Cc:
Su bject :

Andrea Rossi <ar.1 23@mail.com>
Monday, June 23, 201 4 9:24AM
Tom Darden
edarden@gmatl.com; jmazzarino@industrialheat.co; Joe Pike; JT
Vaughn ; ccasarino@lti-global.com; daniel@pike.co
Re: Meeting of June 17th

Dear All:
As a matter of fact we do not have 60-90 days to decide, becau se our Customer told me he 11as to
start the drying line In September, therefore he must know now If we want to rent him our plant or
not. He needs to prepare the factory In Florida with a dryer to be coupled w1th our plant, under my
direction, and this work has to be started as soon as possible, while the upgrading of the 1 MW plant
Is In course, so that as soon as our 1 MW plant upgraded will be ready by the first week of September,
as agreed, we will be both ready to start up the drying line within the half of September for the
prellmlnar tests . Otherwise the Customer Is going to go ahead along his classis systems.
Consldenng the fact that from August 2013, when Leonardo has delivered the plant ready to go,
Industrial Heat has not got the possibility to find a real Customer and the necessary permissions to
install a LENR plant, I think It Is Important for all of us take this opportunity In serious consideration.
I hope to have a prompt reply w1th your decision.
Warmest Rega rds,
Andrea
1

Sent: Monday, June 23, 2014 at 5:41AM
From : "Tom Darden" <td.arden®lndustrialbeat.co>
T o : "Andrea Rossi" <ar.l23@maH.com>, edarden@gmall.com, jmazzarino@iodustrlalheat.co, "Joe
Pike" < Jplke@eyofem.com>, ''JT Vaughn" < jvaughn@lndustrlalheat.cQ>, ccasarlno@lti-global.com
Subject: Re: Meeting of June 17th

. Thanks for these thoughts. I have been busy over the weekend and will be leaving for a trip to see our property
1 lund Investors In the morning, but I wll respond as soon as 1get .a chance to read everything. Your email refers to
contract sections, but I haven't read them since we signed--! will need to get a copy of the document and read it
Ideally we would not need to make a decision about this new location 101' a while longer-we have 60-90 days
before you plan to start rt up, so perhaps this decision can wail a while?
Also, our neighbor continues to say that he wants to be lhe customer, so that remains an optiOn, and it certainly is
simple for logistics. You expressed some concern about whether that company would have good credibility with
olher ruture customers, and I agree it m1ght be more 1mpress1ve for your technology to f1rst be used by a big
pham1aceulical company, for example. But I don't think th1s is an overwhelming issue. My wife's uncle used to be
the CEO, but he sold the company a few years ago to a large company and now someone else Is 1n charge of it. I
want to be sensitive to this family relationship issue because I know you feel it reduces credibility, but I do not think
this should be an absolute bamer to using them.
These are some initial thought, I will reply further soon .
Tom Darden

9·19 522 4095 m
From : Andrea Rossi
Sent: Friday, June 20, 2014 4:54PM
To: Tom Darden; edarden@gmail.com; jmazzarjoo@jndustrje3lheat.co; Joe Pike;

ccasarjoo@lti·alobal,com
~

.rr Vaughn;

Subj ect: Meeting of June 17th

i
Dear All:

i

q
§
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1

this email Is for to confirm what we agreed upon during the meeting of June 17th In the factory of
Industrial Heat in Raleigh .
Preliminary considerations:
1- In August 2013, according with our Ucense Agreement of October 26th 2012, Leonardo
Corporation delivered the 1 MW plant as it was when has been tested In Ferrara on April 30 and
May 1 2013
2- since August 2013 It has benn Impossible to communicate to us the where to Install and make
operative the plant
Said this, to make operat1ve the plant and pursuant to the Section 3 .1, 3{c) and Section 5 of the
same License Agreement, Leonardo Corporation has found this solution:
a- a Customer has been found who will rent the 1 MW plant to use It as a dryer for his chemical
additives and cata lyzers
b- the Customer will Install the plant In a factory of his In Florida ( USA)
c- the Customer will pay 1,000 $/day of rental fee starting from when the plant will be declared
from me ready to operate
d- the direction of the plant will be made by Andrea Rossi, for free, for the first 350 days of
operation ot the plant
e- Andrea Rossi will be assisted by Fulvlo Fabiani who Is a consultant of Industrial heat
f- the Customer will have no access to the technology, but his workers will be Instructed to use the
plant. Malntainance and recharge will be made by industrial Heat with the direction of Andrea Rossi.
Since I have already started the operation regarding this plan, please let me know If you agree
upon all.
I already started the operations.
Warmest regards and a wonderful week end to aU,
Andrea Rossi
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From:

Sent:
To:

Cc:

Subject:

eon333@libero.it
Tuesday, June 03, 2014 3:39 PM
joepike@gmail.com
<tdarden@industrialheat.co >; <jvaughn@industrialheat.co>; < daniel@pike.co>;
<tdameron@industrialheat.co >; < pascucci.maddalena@tiscali.it>; <ffab2012
@gmail.com>
R: Re: R: Re: Press release of the Uppsala University

Thanks to you all for your attention.
Tomorrow I will be in the factory of Raleigh. It is necessary we all meet to set up a final program with a precise
scheduling for the operation of the 1 MW plant, which has to be our sole next step. It is mandatorily necessary that the
1 MW plant is put in operation for the completion of our contract and for your investors. As a consequence of this, it is
necessary to have:
1- a Customer that uses the energy of the plant
2- the necessary authorizations
If you have found the solutions, welcome. If not, I have and it is necessary we talk about these issues to estabilish a
road map.
Warmest Regasrds to all,
Andrea

>----Messaggio originale--->Da: joepike@gmail.com
>Data: 03/06/2014 21.09
>A: "eon333@libero.it"<eon333@1ibero.it>
>Cc: "<tdarden@industrialheat.co>"<tdarden@industrialheat.co>,
"<jvaughn@industrialheat.co>"<jvaughn@industrialheat.co>, "<daniel@pike.co>"
<daniel@pike.co>, "<tdameron@industrialheat.co>"<tdameron@industrialheat.co>,
"<pascucci.maddalena@tiscali.it>"<pascucci.maddalena@tiscali.it>,
"<ffab2012@gmail.com>"<ffab2012@gmail.com>
>Ogg: Re: R: Re: Press release of the Uppsala University

>
>Thank you for sending this Amdrea

>
>Sent from my iPhone

>
»On Jun 3, 2014, at 2:54PM, "eon333@libero.it" <eon333@libero.it> wrote:
>>

>>
»Exactly.
>>A.

>>
»> ----Messaggio originale---»> Da: tdarden@industrialheat.co
»>Data: 03/06/2014 19.07
»>A: "Joe Pike"<joepike@gmail.com>, <eon333@libero.it>
1
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 1:16-cv-21199-CMA

2
3
4

ANDREA ROSSI, et al.,
5
Plaintiffs,
6
v.
7
THOMAS DARDEN, et al.,
8
9

Defendants.
- - - - - - - - - - - - - - - - - - - -x
INDUSTRIAL HEAT, LLC, et al.,

10
Counter-Plaintiffs,
11
v.
12
ANDREA ROSSI, et al.,
13
Counter-Defendants.
14
and
15
J.M. PRODUCTS, et al.,
16
17
18
19

Third-Party Defendants.
- - - - - - - - - - - - - - - - - - -x
600 Brickell Avenue, Suite 3300
Miami, Florida
Wednesday, March 1, 2017
10:14 a.m.- 5:46 p.m.

20
CONFIDENTIAL TRANSCRIPT
PORTIONS OF TRANSCRIPT HIGHLY CONFIDENTIAL
ATTORNEYS' EYES ONLY

21
22
23
24
25

VIDEO DEPOSITION OF J.M. PRODUCTS, INC.
THROUGH ANDREA ROSSI
Taken before Edward Varkonyi, Registered
Merit Reporter and Notary Public for the State of
Florida at Large, pursuant to Notice of Taking
Deposition filed in the above cause.

Veritext Legal Solutions
800-726-7007

305-376-8800
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BRIAN CHAIKEN, ESQ ,
Perlman Bajandas Yevoli & Albright, P L
283 Catalonia Avenue, Suite 200
Coral Gables, Florida 33134
on behalf of the Plaintiff
CHRISTOPHER R J PACE, ESQ ,
MICHAEL MAUGANS, ESQ ,
Jones Day
600 Brickell Avenue, Suite 3300
Miami, Florida 33131
on behalf of the Defendant
RODOLFO NUNEZ, ESQ ,
Rodolfo Nunez, P A
255 University Drive
Coral Gables, Florida 33134
on behalf of Defendants J M Products,
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Thereupon-THE VIDEOGRAPHER: We're on the record.
The date is March 1st, 2017. The time is 10:14
a.m.
This is media unit one of the video
deposition of J.M. Products, Inc. in the matter
of Andrea Rossi, et al. versus Thomas Darden, et
al. At this time may counsel please state their
appearances for the record.
MR. PACE: This is Chris Pace and Mike
Maugans from Jones Day on behalf of the
defendants.
MR. ARAN: Fernando Aran of the law firm
of Aran, Correa & Guarch on behalf of third
party defendants J.M. Products, James Bass and
Henry Johnson.
MR. CHAIKEN: Good morning. Brian
Chaiken on behalf of plaintiffs.
MR. NUNEZ: Rudy Nunez on behalf of third
party defendants Fulvio Fabiani and United
States Quantum Leap, LLC.
Thereupon-LEONARDO ROSSI
was called as a witness by the Defendant and having
been first duly sworn responded as follows:
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Q. If you will answer my question first.
What other documents -- you said reviewed your
technical documents.
A. Yes.
Q. What other documents did you review to
prepare?
A. I was answering. Another document that I
have gone through together with my attorney and the
attorney Johnson has been the one that you had in
your hands a few seconds ago.
Q. Okay. And what else?
A. I don't remember else.
Q. Well, you said you reviewed documents
relating to technical work that you performed.
A. Yes, also.
Q. Did you review any documents relating to
the financial records of J.M. Products?
A. Can you kindly repeat the last?
Q. Did you review any documents relating to
the financial operations of J.M. Products?
A. What do you mean exactly by financial
operations?
Q. Did you review the bank accounts of J.M.
Products?
A. No.
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Q. Did you review the bills of J.M.
Products?
A. No.
Q. Did you review the invoices of J.M.
Products?
A. No.
Q. Did you make any effort to determine how
J.M. Products has paid for expenses in the past?
A. You know, for what concerns the expenses
that J.M. made related to the activity in Doral, I
know them perfectly because I did them as Leonardo
Corporation based on the agreement that there was
between J.M. and Leonardo Corporation.
Q. That Leonardo -A. I reviewed those -- I reviewed those
documents, yes.
Q. So I think some of this stemmed from you
providing a slightly different answer a little while
ago.
I asked -- well, maybe not. Maybe I
shouldn't say this. Are there any expenses that J.M.
Products has had in the past two years that are not
related to the Doral warehouse?
MR. ARAN: Objection to form.
THE WITNESS: Just one second. I take
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the occasion also now, because I must repeat it,
because it's another -- that I have a problem, I
cannot swallow and so now and again you will see
me to cough in that -BY MR. PACE:
Q. Cup.
A. This glass. This is not lack of
respect. I am sorry, I have to sometime cough inside
there because I cannot swallow. I delayed my surgery
to be able to make this depositions because after
that surgery I will be several weeks without having
the possibility to talk.
So please excuse me, sometime you will
see me make this very bad gesture, but it's
necessary. I'm sorry. I am sorry. Can you kindly
repeat your question?
Q. Are you -- as the corporate
representative of J.M. Products are you aware of any
other source of funds that J.M. Products has had to
pay for its expenses, other than you and/or -- you,
Andrea Rossi and/or Leonardo Corporation?
MR. ARAN: Objection to form.
THE WITNESS: I have understood your
question. I am aware only of the expenses that
J.M. made related to the activity in Doral.
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I am not aware of other expenses that
J.M. could have had.
BY MR. PACE:
Q. As to -- but you haven't answered my
question, so let me ask my question again.
As to those expenses of which you are
aware, did either Andrea Rossi and/or Leonardo
Corporation pay for all those expenses? It's a yes
or no answer.
A. Yes.
Q. All right. We're going to go back here
just for a second, which is as to J.M. Products then
you, Andrea Rossi, controlled all technical and
product development activities of J.M. Products, to
the extent they existed, correct?
A. Correct.
Q. Either Andrea Rossi or Leonardo
Corporation provided all of the funds for any
expenses relating to the Doral location, correct?
MR. ARAN: Objection to form.
BY MR. PACE:
Q. Isn't that what you just answered?
A. No, I have understood your question. I
have just to focus the memory because I want to be
sure that what I answer is precise because there

Page 17
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could have been -- in the top of the plant there
could have been expenses not made by Leonardo or me
at the very beginning.
And -- but what -- as far as I recall,
all the day by day expenses have been paid by
Leonardo Corporation. Not by me as Andrea Rossi, by
Leonardo Corporation.
Q. And then -- since you are here testifying
as the corporate representative of J.M. Products your
testimony is you're not aware of any other expenses
that J.M. Products incurred in connection with the
Doral location, correct?
A. Not that I am aware of.
Q. All right. So all expenses of J.M.
Products were being paid -- as they relate to the
Doral location were being paid by Leonardo
Corporation, correct?
MR. ARAN: Objection to form.
THE WITNESS: All the expenses I am aware
of.
BY MR. PACE:
Q. You are aware of as the corporate
representative of J.M. Products and who also spoke
with Henry Johnson, the president of J.M. Products,
correct?
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MR. ARAN: Objection to form.
THE WITNESS: Again, I was the scientific
and technological director, so I spoke with
Henry Johnson for what concerns all the
expenses.
When I spoke with Henry Johnson, when we
spoke about expenses, we spoke only about the
expenses I was aware of, which are the expenses
I explained before, the day by day expenses, you
know, the employee, the consultant, the bill of
FPL, et cetera, et cetera, et cetera and
invoices that came for some technological issue
or technical issue.
And -- but again, I am not aware of and I
do not know if there have been or not other
expenses independent from this activity.
BY MR. PACE:
Q. So you learned nothing from
discussions -- your discussions with Henry Johnson
about any expenses you didn't already know about?
A. Can you repeat?
Q. You told us you spoke with Henry Johnson
about expenses of Leonardo.
A. Yes.
Q. I'm sorry, expenses of J.M. Products.
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A. Yes, yes.
Q. Sounds though what you just said is he
didn't make -- he didn't inform you of any expenses
you weren't otherwise already aware of?
A. He had no reason to do that because -Q. Because?
A. Because I did not ask. It was not -- I
was interested to the activity -- to the scientific
and technological activity of J.M.
Q. So as the corporate representative of
J.M. Products sitting here today, however, your
testimony is you are not aware of a single expense
incurred by J.M. Products that wasn't paid for or
reimbursed by either Andrea Rossi or Leonardo
Corporation, correct?
A. You are asking me if I am -- I am
repeating your question to be sure I have understood
it because I want to answer properly.
You have asked me, if I understood, if I
am aware of other expenses, apart the ones Leonardo
Corporation has paid for. Is this the question?
Q. Leonardo Corporation or Andrea Rossi.
A. Yeah, okay.
Q. I just want to make sure you understood
the question.
Page 21
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A. The answer is yes.
Q. You are aware of other expenses incurred
by J.M. Products?
A. No.
Q. You're not answering my question. Let me
try it again.
A. Yes.
Q. As the corporate representative of J.M.
Products do you know of any expenses incurred by J.M.
Products, other than the expenses that were paid for
by either Leonardo Corporation or Andrea Rossi?
A. No.
Q. All right. How many times has Henry
Johnson been to the Doral -- I'm sorry, let me define
something here.
If I refer to the Doral warehouse -what's the address of J.M. Products? What's the
address of J.M. Products?
A. 7861 Northwest 46th Street, Doral,
Florida 33166.
Q. If I refer to that as either the Doral
warehouse or the Doral location, are you comfortable
with that?
A. Yes.
Q. Okay. How many times has Henry Johnson
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been to the Doral warehouse?
A. Wow. Surely he has been there. How many
times, as far as I can remember, I am not sure. I
am -- you know, several times. Maybe two, three,
something like that. But honestly, I do not remember
enough well to answer.
For sure I have in my brain the image of
attorney Johnson inside the factory and in the
office. I have this image in my mind, but I cannot
recollect how many times.
Q. Understood.
A. But not many. Not many.
Q. Not many. So on a day-to-day basis you
are at the Doral warehouse, correct?
A. Every day.
Q. All right. And any operations that are
occurring at the Doral warehouse on behalf of J.M.
Products, you are controlling?
A. Absolutely.
Q. And that has been so since J.M. Products
was formed, correct?
A. It is correct.
Q. All right. So you, Andrea Rossi, control
all of the day-to-day activity of J.M. Products,
correct?
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A. Okay.
Q. My question was -- let's see if you can
answer my question though. Because I thought we went
through this already.
You, as the corporate representative of
J.M. Products, are here to say -- to testify that the
only expenses of which you are aware of J.M. Products
were paid by Leonardo Corporation, correct?
A. If we limit our description of the facts
to the action of paying the bills, yes.
Q. Yes, sir. I am -A. If we confine, yes.
Q. We will get into the explanation of why
they paid but I am just trying to establish that you,
Andrea Rossi, ran the day-to-day operations of J.M.
Products, correct?
A. Yes, it is correct.
Q. You, Andrea Rossi, controlled Leonardo
Corporation, correct?
A. Correct.
Q. Leonardo Corporation paid for all the
day-to-day expenses of which you are aware for J.M.
Products, correct?
A. Correct.
Q. So there is -- the building -- the Doral
Page 25
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1
A. Correct.
2
Q. You, Andrea Rossi, control Leonardo
3
Corporation, correct?
4
A. Correct.
5
Q. Leonardo Corporation pays all the
6
expenses of J.M. Products, correct?
7
A. No.
8
MR. CHAIKEN: Object to form.
9
BY MR. PACE:
10
Q. What expenses does J.M. Products incur
11
that Leonardo does not pay?
12
A. You are forgetting that I told you at the
13
beginning of this deposition that Leonardo paid the
expenses of J.M. as a compensation of the products -- 14
15
Q. But they are still paying it. My
question was Leonardo pays for whatever reason -- you 16
17
can explain later the reason.
18
MR. ARAN: Objection. Let's not talk
19
over each other.
20
BY MR. PACE:
21
Q. Fair enough, I am just asking a
22
question. You can explain later why they paid it.
23
A. Okay.
24
Q. You can explain in the trial. You can
25
explain it at some other context.

warehouse where J.M. Products is located, that was
found by you, correct?
A. Correct.
Q. It was leased by Leonardo, correct?
A. Correct.
Q. J.M. Products subleased whatever
section -- whatever portion they used from Leonardo,
correct?
A. Correct.
Q. J.M. Products leased or contracted for or
received from Leonardo an employee?
A. Can you kindly repeat the question?
Q. Sure. Who is Reinaldo Breto?
A. Was the janitor -- well, janitor and
guardian of -- he was an employee of J.M.
Q. He was an employee of J.M.
He was lent to J.M. by Leonardo
Corporation, correct?
A. Yes, it is correct.
Q. And that was your decision to loan Breto
from Leonardo to J.M. Products?
A. Correct.
Q. Okay. And Mr. Breto acted under your
direction?
A. Correct. And not only under my
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direction.
Q. Under who else's direction, Jim Bass?
A. Yes.
Q. And Jim Bass is an individual that you -you made the decision to hire Jim Bass for J.M.
Products, correct?
A. Yes, but -- yes. Yes, yes.
Q. You did not find Jim Bass initially,
correct?
A. No, I did not.
Q. So I am not suggesting you did but the
decision to hire Jim Bass was by you?
A. Yes.
Q. Back to my -- you resisted answering the
control question, so I am trying to understand why.
A. I did not understand what you said.
Q. Sure. I asked you -- you were reluctant
to answer yes to the question that, you know, Andrea
Rossi controls -- controls J.M. Products.
A. It is absolutely -MR. ARAN: Objection to form. There is
no question pending. There is no question
pending.
MR. PACE: What are you instructing him
not to do then?
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MR. ARAN: I am objecting to the form,
which is you are simply making statements that
are not questions.
I am objecting to the form and I am
suggesting there is no question pending for him
to answer.
BY MR. PACE:
Q. You were responding. I'm sorry.
A. I'm sorry, attorney, but I totally
disagree with you. I am not resisting the facts that
you are saying.
I always answered yes to every question
that you asked to me related to the fact that I was
the director of the day by day operation of J.M.
Q. I know, but I was asking you a question
about control and that's where you resisted, so let
me ask it again.
Andrea Rossi controls all aspects of J.M.
Products, correct?
MR. ARAN: Objection to form.
MR. CHAIKEN: Object to form.
THE WITNESS: No.
BY MR. PACE:
Q. Andrea Rossi controls J.M. Products,
correct?
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MR. ARAN: Objection to form.
MR. CHAIKEN: Object to form.
THE WITNESS: No.
BY MR. PACE:
Q. Why is it that Andrea Rossi does not
control J.M. Products?
A. Because to control J.M. Products mean to
have full control of J.M. Products. As you -- as you
have heard from the beginning, I was not in the board
of directors. I was not the president. I was not
the CEO.
I was the director of all the scientific
research and development activity and experimental
activity of J.M., so I was the director and I am
responsible about all the day by day operations,
working operations that take -- that have taken act
inside the factory of J.M., not of all the actions or
deeds that are related to the -- to the activity that
is proper of a president or of a board of directors.
Q. What other activities does J.M. Products
engage in, other than activities that you have
controlled?
A. I don't know.
Q. As the corporate representative of J.M.
Products here today you are not aware of any
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activities in which J.M. Products is engaged that has
not been controlled by Andrea Rossi?
A. I am -MR. ARAN: Objection to form. He's here
to testify about the matters set forth in your
designated deposition, which deals with J.M.'s
activities as they relate to this lawsuit and
the operations of J.M. as it relates to this
lawsuit and the operation of the E-Cat, et
cetera. It does not deal with anything else
that J.M. may have or not have.
MR. PACE: A, that's not true. B, that's
kind of a coaching, speaking objection. You can
make an objection, if it's a fair objection.
MR. ARAN: I will not help you anymore
again.
MR. PACE: No, no, I understand.
MR. ARAN: I am trying to help you.
BY MR. PACE:
Q. That's fine. By the way, he's made the
objection. I want to make sure it's clear on the
record, I am not disputing that, that the objection
is here.
Let me try to rephrase my question.
Well, I think your answer might go to a scope issue
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but my question is still, as the corporate
representative of J.M. Products you are not aware of
any activity in which J.M. Products has engaged that
you have not controlled; is that correct or not
correct?
MR. ARAN: Objection to form.
BY MR. PACE:
Q. Yes or no?
MR. CHAIKEN: Objection to form.
THE WITNESS: It is not correct. It is
not correct, it is confusing because I have
just -- attorney, I have just answered you, that
I am aware of the facts -BY MR. PACE:
Q. Dr. Rossi, let me -- I am going to try to
break those into small questions and they may not go
anywhere but let me just try this.
I don't think every question is an
invitation for you to say something in addition.
Times there are, if you feel my question is unfair.
You asked me to clarify it, so I am going to
clarify.
You testified today about various
activities of J.M. Products that you have controlled,
such as the technical aspects and the day-to-day
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Q. So to the best of your knowledge there
are no activities by J.M. Products outside the
factory?
MR. ARAN: Objection to form,
mischaracterization.
THE WITNESS: I am not able to answer
about things that I am not aware of.
BY MR. PACE:
Q. Fair enough, but I think I asked to the
best of your knowledge. Let me ask the question
again.
A. The best of my knowledge is I don't
know.
Q. To the best of your knowledge you are not
aware of any activities of J.M. Products other than
what occurs at the Doral warehouse?
A. Yes.
Q. All right.
A. Sorry but, you know, it's the English to
the best of your knowledge that had put me in
difficulty because I don't know the semantic limit of
that proposition. This is why I was -Q. Understood. I understand. Some of these
things I am trying to find out, you can only answer
to the knowledge that you either have prior to

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

preparing for the deposition or in connection with
preparing for the deposition.
But as a corporate representative of J.M.
Products if the question, in fact, falls within the
scope of the topics for which you are a corporate
representative, and that can be a debate between
counsel but if it does your answer, you know, is
controlling for the corporation.
If it doesn't, then it's just your
personal -- you know, what Andrea Rossi knows
personally.
A. Yeah.
Q. You would agree with me that as it
relates to Leonardo Corporation the only activities
of J.M. Products that are of significance to Leonardo
Corporation are the activities at the Doral
warehouse, correct?
MR. CHAIKEN: Object to form.
THE WITNESS: Can you kindly repeat?
BY MR. PACE:
Q. It's a long question. I will try again.
The only activities of J.M. Products that are
relevant to Leonardo Corporation are those activities
at the Doral warehouse, correct?
A. Yes, it is correct.
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activities at the Doral location, correct?
A. This is correct.
Q. I am asking you as the corporate
representative of J.M. Products are you aware of any
other activities in which J.M. Products has engaged?
Do they have any other business
activities that you are -- that you are not -- that
you, Andrea Rossi, are not involved in? Do they have
any other financial activities in which you, Andrea
Rossi, is not involved in?
MR. CHAIKEN: Object to form.
THE WITNESS: I have not a hint about
everything that happened out of the factory of
J.M. in 7861 Northwest 46th Street, Doral,
Florida.
BY MR. PACE:
Q. So you're aware of no such activities?
MR. ARAN: Objection to form.
THE WITNESS: I am aware and I am
perfectly aware of all the activities that
happened inside the factory.
BY MR. PACE:
Q. And you are not aware of any activities
by J.M. Products outside that factory?
A. This is correct.
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Q. And those activities you, Andrea Rossi,
had complete control over?
A. Yes.
Q. All right. When did you inform
Industrial Heat that you had complete control over
the activities of J.M. Products?
A. From the beginning.
Q. From the beginning?
A. From the beginning. In June there is -I am aware of an e-mail that I sent to Tom Darden and
J.T. Vaughn in June 2014, so -- when did not yet
exist the factory of Doral because the factory of
Doral has been rented, if I will recall, in September
for 2014.
So in June 2014 I sent an e-mail where I
clearly stated to J.T. Vaughn and Tom Darden that I
was going to direct the plant of J.M. I informed
them perfectly that it was an experimental plant. I
informed them -- they knew perfectly everything from
the beginning.
Q. And this is -- this you say is in e-mail
communications that you had with Tom Darden and J.T
Vaughn, correct?
MR. ARAN: Object to form.
THE WITNESS: Yes, this is the one that I
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recall now, yes.
BY MR. PACE:
Q. Okay.
A. But maybe there are others, but I
remember this perfectly. I have short memory of this
because you have shown it to me in my first
deposition.
Q. So it's a document that you -- an e-mail
that you saw in your first deposition?
A. Yes. So I remember that. I am sure
there are others but sure, I think there are others.
I am perfectly sure that Tom Darden and
J.T. Vaughn knew everything to the perfection but I
have very fresh memory of this e-mail because you
have shown it to me.
Q. And this e-mail -A. You have shown it to me.
Q. And this e-mail, does it refer to J.M.
Products or does it refer to a customer?
A. Kindly can you repeat?
Q. The e-mail you are talking about, does it
refer to J.M. Products or does it refer to a
customer?
A. I don't remember this particular, but I
was referring to the plant of the customer.
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Q. And the customer -A. When I say in that e-mail -- sorry, I
have not finished. I'm sorry, attorney.
Q. No, fair. Please finish.
A. When I wrote in that e-mail I will direct
or be the director, I don't remember -- now I don't
remember by word, but when I say that I would have
directed the plant, I was referring of -- obviously
of the plant -- to the plant of the customer.
Q. When you were talking about operating the
plant you were not referencing operating the 1MW
plant, correct?
A. That would have been ridiculous because
the fact that I was the director of the 1MW plant of
Leonardo was known since 2012.
It is like I come down to my wife and say
dear, I have to inform you that I am your husband.
You know, that would have been ridiculous.
Q. And so your reading -- obviously these
are e-mails so we have the e-mails, but your reading
of these e-mails is that they disclose that you are
going to be in control of the customer?
A. Plant.
Q. The customer's plant?
A. (Nods head.)
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Q. And the day-to-day activities of that
customer?
A. Yes, sir.
Q. All right. And other than that
communication you believe there are other e-mail
communications where you made the same point by
referencing the plant of the customer?
A. I am not sure, attorney.
Q. Okay.
A. But I believe so. But also, if I may
complete the question, in the sense no one of
Industrial Heat has ever, until the beginning of the
litigation, no one of Industrial Heat has ever put in
discussion the thing.
So they never asked me who is the
directing the plant of J.M.. They visited -- they
visited many times the plant of Leonardo. They have
been there and they have also spoken with the -- with
Jim Bass, but the only thing they were interested to
was to show the plant and to get the reference of Jim
Bass for their investors that were the British of
Woodford and the Chinese from China. Please.
Q. You are now getting way collateral.
A. No, I am not going away. I am just
saying that the only thing they were interested to
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was to get the funds from their investors. They
never asked to me who is directing the plant.
Q. Dr. Rossi, did you ever take them to the
other side of the Doral warehouse where J.M. Products
operated; yes or no?
A. No, because -Q. Did you tell them -- did you ever tell
them that they could not access the other side of the
Doral warehouse where J.M. Products was located; yes
or no?
A. In pursuit of -Q. I'm sorry?
A. Yes or no does not exist. I have to
explain. If you -- I am sure that you know perfectly
the term sheet between Industrial Heat and J.M.
Q. You drafted that.
A. In the term sheet was written very
clearly that Leonardo -- pardon. Industrial Heat
guys had not to enter in the area of J.M. and J.M.
guys had not the right to enter in Leonardo area.
Pardon, Industrial Heat area.
So it had been stated, signed and
accepted by both parties that are J.M. from one party
and Industrial Heat from the other that none of them
had to invade the area of the other.
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invade the area of Industrial Heat and Industrial
Heat guys were not allowed to enter in the J.M.
area.
Q. So let's -A. It was forbidden by contract. Excuse
me. If they have asked to me to allow them there,
that would mean that they asked to me to breach a
contract that they had signed.
This would mean that they tried to breach
a contract that they had with J.M..
Q. Right. We're going to be here all day,
Dr. Rossi, so we're going to have seven hours.
A. I am here for all the time you want.
Also more than seven hours if you want.
Q. That's great. Then we will take more
than seven hours.
MR. ARAN: No, you won't.
THE WITNESS: No problem.
BY MR. PACE:
Q. Let me ask the question again because
it's a simple question, you can keep trying to dance
around it, but I'm asking for a simple answer. Maybe
it never occurred, so let me ask again.
Did you, Andrea Rossi, ever tell anyone
from Industrial Heat that they could not enter the

Page 39

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. And you -A. The only guy that could go in both areas
was me because I was at the same time as Industrial
Heat knew perfectly, as I said before, I was the
consultant and technical director of J.M., as well as
the director of the plant of one megawatt.
Q. Again, so my question, let's ask again.
Let's see if you can answer it this time.
Did you tell them -- did you tell people
from Industrial Heat that they could not go to the
J.M. Products side of the warehouse? Why is that not
a yes or no answer?
MR. ARAN: Objection to form.
BY MR. PACE:
Q. Dr. Rossi -A. I did not tell. The contract told it.
Q. So you are saying you never did. So your
testimony is -- your testimony is -- your sworn
testimony is you never told anyone -A. No, my testimony is that I don't recall
that it has been necessary to tell to the guys of
Industrial Heat that they could not invade the area
of J.M., for the very simple fact that they were
perfectly aware of the agreement that they had signed
with J.M., where was written that J.M. guys could not
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J.M. Products side of the Doral warehouse; yes or no?
A. Not that I can recall.
Q. Was that hard?
A. Sorry?
Q. Was that hard, to answer that question?
MR. CHAIKEN: Object to form.
THE WITNESS: No, it's not hard. I don't
recall.
BY MR. PACE:
Q. That's all I'm asking though.
A. Is this the answer?
Q. That was the question I asked. Now
you're answering the question I asked.
A. Okay.
Q. Okay. You can hold onto your speeches
for later on.
A. Perfect. But I just wanted -MR. ARAN: Object.
THE WITNESS: I just wanted to clear if
should they have asked to enter -BY MR. PACE:
Q. But you're saying they didn't.
A. -- in the J.M. contract, I say I don't
recall.
Q. Okay.
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A. I don't say they didn't. I say I don't
1
recall.
2
Q. That's all I am asking for. I am asking
3
for what you know, what you recall and your
4
recollection -5
A. I don't recall.
6
Q. -- is that it never happened?
7
A. Should they have made it they would have 8
asked to me to breach a contract that they had
9
signed.
10
Q. I understand. I understand what you
11
think the law is but I am just asking you for your 12
recollection.
13
A. You're asking me -14
Q. Dr. Rossi -15
A. You are asking me if -16
Q. Dr. Rossi, let's go on to our next
17
question.
18
A. Okay.
19
Q. There is a question, I get an answer from 20
you, all right?
21
And your answer is to the best of your
22
recollection you don't believe you ever told anyone 23
from Industrial Heat that they could not access the 24
Doral -- the J.M. Products side of the Doral
25
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warehouse, correct?
A. No.
MR. CHAIKEN: Object to form.
MR. ARAN: Object to form.
THE WITNESS: I did not say that. I say
I do not recall.
BY MR. PACE:
Q. I'm sorry. I said to the best of your
recollection.
A. No, you said to the best of your
recollection you believe that. I did not say so. I
say as I am -- I say just I don't recall. I do not
say I don't believe.
I say I don't recall. You know English
better than me but some English I have learned. To
recall is one thing and to believe is another thing.
And I also added that if they did, they
made an illegal action because they asked to breach a
contract.
Q. Dr. Rossi, Andrea Rossi, you've said this
several times never in response to my question so
let's see if we can -A. No, I responded to your question. I
don't recall.
Q. Let's keep going here.

A. Okay.
Q. Jim Bass, what title did you give to Jim
Bass in connection with J.M. Products?
A. Consultant, scientific consultant.
Q. Why did he represent himself as the
director of engineering for J.M. Products?
A. Because he was for what concern -- for
what concerned the part related to the electronics
that we were developing there, he was the director.
So he was -- in the sense he was a
director. Also, I must ask you that Tom Darden asked
me to present him as the director to his investors,
to have references from the director of the customer
that he was satisfied. You know -Q. Let me stop you there. I will break this
out. We can get to the conversation.
A. Okay.
Q. Let's make sure I am clear for what you
said.
A. Okay.
Q. You're saying Tom Darden wanted someone
from J.M. Products to meet with potential investors,
correct?
I am just going to take this one little
chunk at a time. Is that correct, somebody from J.M.
Page 45
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Products?
A. Someone that was not me.
Q. We will keep going this with little
chunks and see if we can do it in little pieces
here.
A. Very good.
Q. You're telling me Tom Darden told you -A. Yeah.
Q. -- that he wanted somebody from J.M.
Products, other than you, to meet with potential
investors, correct?
A. Yes, it is correct.
Q. And Tom Darden asked you that this person
be knowledgeable about the power or energy being
received by J.M. Products from Leonardo Corporation,
correct?
MR. CHAIKEN: Object to form.
BY MR. PACE:
Q. Do you want me to ask the question again?
A. No, no, no I have understood perfectly
your question and it is correct.
Q. Did Tom Darden tell you -- did Tom Darden
identify the particular person who should meet with
these investors?
A. There was not another.
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A. This is interesting because -Q. Wait, wait, wait. What isn't
interesting, I think we all can agree, is you getting
collateral, so let's stick to this.
A. Sorry, you are right.
Q. There is four meetings and trust me, the
day will go much faster if you answer my questions
and -A. But I am not in a hurry.
Q. When my questions are unfair you can
certainly go on.
A. All right.
Q. But sometimes like you get collateral to
me.
A. I got all the time you want.
Q. You got four meetings. You said there is
four times investors came in.
A. Yeah.
Q. Let me ask incrementally.
A. For meetings with the investors.
Q. With the investors. Did you meet with
Tom Darden -A. I am very sorry.
Q. No problem.
A. Yes.
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four occasions when potential investors came to the
Doral warehouse to see the 1MW plant, correct?
A. Yes, it is correct.
Q. Your testimony is each time one of those
investor groups or potential investors groups came,
they met with Jim Bass?
A. Yes, it is correct.
Q. And each time Jim Bass told them that
J.M. Products was satisfied with the power or energy
they -- it was receiving from Leonardo Corporation,
correct?
MR. CHAIKEN: Object to form.
MR. ARAN: Object to form.
THE WITNESS: This -- as far as I recall,
yes.
BY MR. PACE:
Q. And your testimony is that that -A. Maybe -- I want to add this. I am sure
of this for the first two times, first visit of the
British, second visit of -- second visit with the
Chinese.
I am not sure of this for the third visit
with the British again, but I think so. But I am not
sure about the fourth visit with another Chinese
commission. Maybe during this fourth visit with the
Page 57
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Q. Did you meet with Tom Darden in advance
of each of those meetings with investors?
A. In the first case, yes.
Q. Okay.
A. In the other case, I don't recall.
Q. In terms of the conversation -- in terms
of the request by Tom Darden to have either Jim Bass
or at least somebody other than you to meet with the
investors, did you -- did he make that request in
connection with each of the four visits by investors
or did he just make the request the first time and
you understood that that should occur with each
investor meeting?
A. No, he wanted -- he wanted -- I precisely
do not recall.
Q. Okay.
A. But he never told me I want not Jim Bass,
I want you. So by default -Q. So you understood there is four times -your testimony is that there is four times that
investors came to the Doral warehouse or potential
investors came to the Doral warehouse to see the 1MW
plant, correct?
A. Kindly repeat your question.
Q. Yes. Your testimony is that there is
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Chinese commission Jim Bass was not there but I am
not sure of this. I don't recall exactly.
Q. So -A. The interesting is that the third visit
with the British happened in October and in October
they came with the commission of Woodford, October or
September, they came with the commission of the
British, of Woodford, with the two top manager of
Woodford and they commented extremely positively the
plant and I perfectly that the two officers of
Woodford with enthusiastic of the plant while -Q. And did they meet Jim -A. I'm not finished.
Q. I am not asking about the details of the
meeting though. Dr. Rossi, you're clearly getting
collateral on me.
All I was asking you -- I was asking very
focused little questions because I am just trying to
get my answers. I may ask you about these other
subjects. I probably will later on today.
A. All right.
Q. You know how a deposition works. This is
your third deposition in what, two weeks; is that
correct?
A. Yeah, more or less, yes.
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Q. Okay. So you're aware that -A. Yes.
Q. -- to some extent there is questions I
want to ask, I want to get an answer to and then
there will be opportunities for you to get into other
subjects later on. You understand that, correct?
A. Yes, sure.
Q. You understand there is a lot of subjects
we're going to get to cover today, correct?
A. Absolutely.
Q. So let me just -- I am just trying to
nail down this one particular point.
A. Okay.
Q. Your testimony is now, just so I am
clear, at least as to two -A. Go ahead.
Q. -- there are four times investors visited
the Doral location, investors or potential inventors
to see the 1MW plant.
Your testimony is on at least two of
those occasions Jim Bass met with the group of
potential investors, correct?
A. It is correct.
Q. All right. You are not sure if on the
other two occasions Jim Bass met with the group of
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potential investors?
A. I am sure that he met them just for a
hello.
Q. All right.
A. Just for a hello, while in the first
two -- I am sure in the first two occasions Jim Bass
has sit at the head of the meeting rooms. There is a
table like this, more or less.
Q. Okay.
A. And he was sit where I sit now and all
the other people was around and there has been a
meeting of at least half an hour in the first two
occasions, British and Chinese.
The other two, I don't remember if it has
been a meeting or just a hello.
Q. I understand. So Jim Bass was -- met -so there is a meeting or hello.
As to each of the four groups of
investors or potential investors, Jim Bass was at
least present at the Doral warehouse?
A. Yes.
Q. As to two of those four occasions he may
simply have said hello, introduced himself as the
director of engineering to the group of potential
investors, correct?
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A. I don't remember if he introduced himself
as the director of engineering or not, but he
introduced himself as saying hello, everything all
right just, you know, niceties and have a nice day.
I don't remember exactly but could be
that the second two meetings have seen Jim Bass in a
very -- in a very short spot.
Q. Okay.
A. While in the first two he was a long
movie.
Q. He was making more of a presentation in
the first two meetings?
A. Yeah.
Q. Even in the second two meetings where you
are saying Jim Bass's interaction was more limited
with the groups of potential investors, even then he
would express that J.M. Products was satisfied with
the power or energy it was receiving from Leonardo
Corporation?
MR. CHAIKEN: Object to form.
MR. ARAN: Objection to form.
BY MR. PACE:
Q. If you recall.
A. I cannot recall, but exists a body
language and, you know, that -- the body language
Page 61
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when he say hello to everybody was not the body
language of a nervous guy, so.
Q. So you think by his body language he was
implying to the investors that J.M. Products was
happy with Leonardo Corporation?
A. I think you are understanding what I say.
MR. CHAIKEN: Object to form.
BY MR. PACE:
Q. But on at least two occasions your
testimony is Jim Bass did meet with investors and had
a long meeting, approximately a hour meeting with
each of those groups of investors, correct?
A. Yes.
Q. And in those meetings he would more
clearly say or would clearly say that J.M. Products
was happy with or satisfied with the power or energy
it was receiving from Leonardo Corporation, correct?
A. It is correct.
Q. All right. And in these meetings
would -- would Jim Bass identify your role in
connection with J.M. Products?
A. Can you repeat the question?
Q. Yes. I am just trying to understand,
when Jim Bass is meeting with these group of
investors, these half hour meetings each time --
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MR. ARAN: Objection to form.
BY MR. PACE:
Q. -- and he's talking about the J.M. -- J.M.
Products being satisfied with the energy or power
it's receiving from Leonardo, would he discuss your
role in connection with either Leonardo or J.M.
Products?
MR. ARAN: Objection to form.
THE WITNESS: No. No, it has not been
put on the table. He just said he was
satisfied. Basically that is what Tom Darden
asked for.
He just asked to me for to make Jim Bass
represent a good reference because he had to get
funds from those investors. That's it.
BY MR. PACE:
Q. Okay. And to go back to your testimony
before, what Tom Darden said -- he either
specifically asked for Jim Bass or at the very least
he asked for someone from J.M. Products other than
you, correct?
A. Correct.
MR. ARAN: Object to form, asked and
answered.
(The document referred to was thereupon
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Products negotiate this term sheet?
MR. CHAIKEN: Object to form.
THE WITNESS: I did.
BY MR. PACE:
Q. You negotiated this on behalf of J.M.
Products?
A. Yes, sir.
Q. With whom did you negotiate the term
sheet?
A. With Tom Darden.
Q. All right. Did you disclose to Tom
Darden that you were negotiating on behalf of J.M.
Products?
A. Yes.
Q. And when you negotiated with Tom Darden
over this term sheet, are these the e-mail
communications that we have seen that go back and
forth about the term sheet?
MR. CHAIKEN: Object to form.
THE WITNESS: Sorry, I did not understand
the question.
BY MR. PACE:
Q. Sure. How did you negotiate with Tom
Darden over the term sheet? How did you
communicate? Was it by e-mail or was it by -Page 65
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marked Deposition Exhibit 1 for Identification, a
copy of which is attached hereto.)
BY MR. PACE:
Q. I am going to mark a couple of documents
here but we will just take them one at a time. This
is -- I marked as Exhibit 1 the -- the deposition
notice for J.M. Products.
You have seen this notice before?
A. Yes.
Q. And you -- these are the topics upon
which you prepared yourself for testifying today?
A. Yes. Yes, sir.
Q. All right. We will come back to these in
a bit. I wanted to have that marked as the first
exhibit and then I can go to my second exhibit, which
is going to be the term sheet.
(The document referred to was thereupon
marked Deposition Exhibit 2 for Identification, a
copy of which is attached hereto.)
BY MR. PACE:
Q. This is marked as Exhibit 2. You are
familiar with this document, what's marked as Exhibit
2, term sheet?
A. Yes.
Q. Who -- did anyone on behalf of J.M.
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A. By -- also by e-mail, sure. By e-mail,
by personal discussions that we had in Raleigh
because in this period I was in Raleigh.
Q. Okay.
A. In this period I still was in Raleigh
regularly and by telephone, you know, we had many
conversations about this.
Q. And who negotiated this term sheet on
behalf of Leonardo Corporation?
A. Me.
Q. All right. So you were negotiating both
as -- for J.M. Products and for Leonardo Corporation?
A. That is correct.
Q. And at the time J.M. Products was called
J.M. Chemical Products, correct?
A. Yes, it is correct.
Q. Is that the name you came up with for the
company originally?
A. No. Originally, you know, I don't
remember. Honestly, I don't remember who came up.
Q. Is there anyone other than you who may
have come up with the name?
A. Yes, could have been the -- could have
been Di Giovanni but honestly, I don't remember
that. I was not -- I did not like the name anyway
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and lately has been changed into J.M. Products.
Q. So is -- other than -- you made this a
first reference today to Di Giovanni. That's
Francesco Di Giovanni?
A. Yes.
Q. And Francesco Di Giovanni is the
beneficiary of the trust that owns J.M. Products,
correct?
A. Yes.
Q. All right. So your testimony is that you
believe -- well, your testimony is that either you or
Francesco Di Giovanni came up with the original name
for J.M. Products, that being J.M. Chemical Products?
MR. ARAN: Objection, form.
THE WITNESS: As far as I recall because,
you know, it is not -- it is not a thing that I
considered important, so it is an issue of three
years ago or something, so I don't -- I don't
remember exactly, but yes. Anyway, I did not
like it and I changed it.
BY MR. PACE:
Q. Why don't we complete that thought and
then we will do the -- we will come back to this,
which is at some point the company's name was changed
from J.M. Chemical Products to J.M. Products,
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correct?
A. Yes, it is correct.
Q. And that was at your direction, correct?
A. Yes, it is correct.
Q. All right. Back to the term sheet. Who
decided that J.M. Products would pay rent of $1,000
per day? Who came up with that number?
A. I agreed upon this with Di Giovanni and
he said that -- the agreement between me and
Di Giovanni has been this. Leonardo will pay all the
day by day in change of the product that we will take
and I take the liability if the product is good or
not in the first period and you will -- and J.M. will
pay the thousand dollars per day to Industrial Heat.
I tried to make also the interest of
Industrial Heat because I was -- in those period you
must not forget that my relationship with Industrial
Heat was very good and -Q. So you in connection with Di Giovanni
came up with the number of $1,000 a day?
A. No, the number of $1,000 has been -partially correct, I'm sorry. Partially correct
because I have been in contact -- I was in contact
with all the parties, that was Tom Darden -- Tom
Darden, J.T. Vaughn, John Mazzarino.
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These are the three I dealt with to the
setup of this term sheet regarding Industrial Heat.
So I agreed upon this sum from the side of Industrial
Heat with Tom Darden in first place, John Mazzarino
in second place and J.T. Vaughn in third place.
Q. Did you negotiate with -- I'm a little
confused.
When the term sheet was first presented
to Industrial Heat, the term sheet was first prepared
by you or at your direction, correct?
MR. CHAIKEN: Object to form.
THE WITNESS: No.
BY MR. PACE:
Q. Somebody from Industrial Heat first
prepared the term sheet?
A. Neither. We sit down at the table in
Raleigh, in the meeting room of the factory of
Raleigh and we came up with a draft where everybody
has
put -- in a brainstorm everybody has put down on the
table his ideas and we came up with a draft.
Q. Who came up with the thousand dollars, if
you recall? If you don't recall, you don't recall.
A. Maybe the idea of the number was mine but
I am not sure of that.
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Q. Okay.
A. Maybe the idea of the number was mine
because I said this is a good sum for Industrial Heat
to make some money and is reasonable respect the work
that -- that had to be done.
But in any case, all this draft included
the one thousand per day has been decide together
around the table like this, with the three of
Industrial Heat and me.
Q. So you negotiated this agreement, it
was -- your recollection is it was in a conference
room?
A. Yes.
Q. And in this meeting were you, Tom Darden,
John Mazzarino and J.T. Vaughn, correct?
A. Correct. At least -Q. Anyone else in the meeting?
A. I don't recall. I don't recall. I don't
recall. But I don't think so because this was a
decision that did not involve other kind of people
there, so I don't recall.
Q. And so the terms -- eventually Henry
Johnson came up to Raleigh to sign this agreement on
behalf of J.M. Chemical Products, correct?
MR. CHAIKEN: Object to form.
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THE WITNESS: No.
BY MR. PACE:
Q. Did he not sign it in North Carolina?
A. No.
Q. He signed it back in Florida?
A. Yes.
Q. All right. There was a meeting in North
Carolina with Henry Johnson prior to the term sheet
being finalized; is that correct?
A. Yes.
Q. All right. Where were you when you
signed the agreement?
A. This agreement, as I recall, attorney,
maybe I'm wrong, but as far as I can recall everybody
has signed it separately.
So there has not been a meeting in which
everybody signed. Once the term sheet has been
completed, this term sheet has made many back and
forth through the e-mail to correct things, et
cetera, et cetera.
Of course the attorney Johnson
participated to this ping-pong because he had -- he
also made reviewing, et cetera. Once we reached a
final text that was good for everybody, I don't
remember who sent copies.
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The time is 11:36 a.m.
(Thereupon a brief recess was taken,
after which the following proceedings were had.)
THE VIDEOGRAPHER: We're back on the
record. The time is 11:47 a m.
BY MR. PACE:
Q. Dr. Rossi, you have in front of you
what's been marked as Exhibit 3. This is a
subleasing agreement between Leonardo Corporation and
J.M. Products, correct?
A. Correct.
Q. Who negotiated this on behalf of Leonardo
Corporation?
A. Me.
Q. And who negotiated it on behalf of J.M.
Products?
A. Me.
Q. Okay. So essentially this is -- you
handled both sides of this agreement, correct?
A. Yes, sir.
Q. Okay. And it says here that there is a
base rent -- I'm sorry, I'm covering up my
microphone.
Paragraph 2(A) refers to a base rent of
$71,000 for the first year, correct?

1
Maybe the first copy has been admitted,
2
but I am absolutely not sure, from Industrial Heat
3
that sent the final -- the final version to me and to
4
Johnson. We signed. I signed it by myself, Johnson
5
signed it by himself, Darden signed it by himself and
6
everybody -- and every of us retained a copy, with
7
all the three signature at last.
8
Q. And what contribution did Henry Johnson
9
make to any terms of the term sheet?
10
A. I don't recall.
11
Q. Do you recall -- but you recall that he
made some changes or contributions to the term sheet? 12
13
A. Yes, I recall that.
14
Q. You just don't recall what they were?
15
A. Yes, exactly.
16
(The document referred to was thereupon
17
marked Deposition Exhibit 3 for Identification, a
18
copy of which is attached hereto.)
19
BY MR. PACE:
20
Q. I am going to mark as Exhibit 3 what's
21
called an industrial gross sublease.
22
A. Can I ask five minutes of break to go to
23
the men's room?
24
Q. Of course.
THE VIDEOGRAPHER: We're off the record. 25

A. Yes.
Q. And then after that the base rent would
go up by three percent a year for the second and the
third year, correct?
A. Correct.
Q. And this base rent -- at least according
to this agreement, the base rent was money that was
going to be paid by J.M. Products to Leonardo
Corporation, correct?
A. Correct.
Q. Did J.M. Products ever make these lease
payments to Leonardo Corporation?
A. Yes.
Q. Did they make the payments using money
that was provided to J.M. Products from Leonardo
Corporation?
A. No, they paid by compensation with their
products.
Q. So the money for -- I understand the
phrase you want to use but let's talk about the
currency.
Was there a transfer of funds -- was
there ever a transfer of funds from J.M. Products to
Leonardo Corporation for any of the lease amounts
under this agreement?
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A. No.
Q. Okay. So -A. For the reason I said before.
Q. You explained -A. Yes.
Q. -- the compensation -A. Yes.
Q. -- the concept you were discussing.
A. Yes.
Q. But I just wanted to find out whether
there was actually a payment of money, transfer of
funds, and there was not.
My question was -- I asked it as the
first year, so let me just go through each of the
three years.
Was there ever any transfer of money from
J.M. Products to Leonardo Corporation for lease under
this agreement in the second year of the agreement?
A. The second year of the agreement did not
exist.
Q. Okay. So this agreement -- when was this
agreement terminated?
A. This agreement has been terminated when
the plants have been stopped in February 2016.
Q. So the three year period would be from
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not going to be resolved in matter of weeks and not
even in matter of months, J.M. decided to abandon the
plant.
Q. So that's -- the litigation -- you filed
your lawsuit in the beginning of April of 2016. Does
that ring a bell with you?
A. Yes.
Q. Does that sound accurate to you?
A. Yes, it is accurate.
Q. I think it was April 2nd of 2016 but I
don't have it in front of me.
A. The deposit of the complaints.
Q. Yes. So your testimony is that J.M.
Products stopped -- stopped at least certain
operations sometime after the complaint was filed?
A. No, before.
Q. Before the complaint was filed.
A. Because before -- as you well know,
before the complaint -- our complaints have been
filed the situation had deteriorated very much, well
before we met the first time in Miami with the
attorney of Industrial Heat, which was you, and my
attorney that was John Annesser in January -- 8 of
January, if I am not wrong.
Q. It was in January of 2016?
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September 2014 to midnight August 31st, 2017. So the 1
2
first year would have expired in September 2015,
3
correct?
4
A. Yes.
5
Q. Or August 31st, 2015, correct?
6
A. Yes.
7
Q. The next year would have expired August
8
31st, 2016, correct?
9
A. Yes.
10
Q. Prior to that second year expiring this
11
agreement was terminated?
12
A. Yes.
13
Q. All right. But at least for part of that
14
second year of the lease term J.M. Products was
15
located at -- was located at the Doral warehouse,
16
correct?
17
A. I don't remember exactly when J.M.
18
abandoned the plant, but few -- a few days -- I don't
19
remember exactly how many days.
20
Q. Was it -21
A. But -22
Q. Was it in February or March of 2016
23
though?
24
A. I don't recall exactly, but very briefly
25
after -- when it became clear that the litigation was

A. I remember the 8th of January, yes,
because it's been an important date.
Q. I am just trying to kind of go back to
something you were just saying, which is at some
point in 2016 J.M. Products stopped -- well, at some
point in 2016 J.M. Products stopped its business
operations?
A. Yes.
Q. Okay.
A. In Doral.
Q. In Doral. And to the best of your -- and
you, as the corporate representative today for J.M.
Products, the only business activities you are aware
of for J.M. Products -- I want to make sure I'm using
the word you are comfortable with.
You are more comfortable with aware. Let
me start over. You, as the corporate representative
of J.M. Products, the only business activities of
J.M. Products that you are aware of were at the Doral
location?
MR. ARAN: Objection to form.
THE WITNESS: As well as I were aware of,
yes.
BY MR. PACE:
Q. Okay. So sometime in 2016 J.M. Products
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ceased all business operations that you, as the
corporate representative of J.M. Products are
aware -- let me start. That was a horrible
question.
Sometime in 2016 J.M. Products stopped
its business operations at the Doral location?
A. Yes.
Q. I want to see if I can narrow it down
when.
It was before the lawsuit was filed at
the beginning of April of 2016, correct?
A. Correct.
Q. It was after you met with Tom Darden in
Miami, which was in January of 2016, correct?
A. Yes. You mean the meeting with the
attorneys?
Q. Yes.
A. After that.
Q. I'm sorry, that's a good point. You met
Tom Darden at a law office in Miami in January of
2016, correct?
A. Yes.
Q. Okay. So it was after that meeting.
Fabio Penon was here in Miami and was at the Doral
warehouse on at least the 16th and 17th of February
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April 2016, what happened to -- what happened, for
example, to Jim Bass? Jim Bass then became an
employee or a consultant for Leonardo?
A. Immediately after, yes, Jim Bass of
course has been dismissed from J.M., and I asked to
Jim Bass, because -- because he was very good, I
asked to Jim Bass to go ahead for Leonardo
Corporation in the study of the robotization system.
Q. I apologize. I was sipping water
literally when you gave the last answer. Did you say
the robotic system?
A. Yes, I asked to the -- to the company of
Jim Bass that was -- I don't recall the name now.
But I asked to continue to be a
consultant of Leonardo Corporation because it would
have been a pity to throw away a study that had been
started at that point that is a very interesting
technology related not to the one megawatt plant but
to the technology of J.M. that is in development.
Q. The technology of J.M., is that then
something that Leonardo acquired or is that still -whatever that technology is it's still owned by J.M.
Products?
A. No, the technology is still owned by J.M.
Products.
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Q. But Leonardo is furthering the
development of that technology?
A. Yes, because not for J.M. Products but
for the European company we are in contact through
Di Giovanni, we're going to develop this business.
Q. What is the European company?
A. It is a company in theory. This is an
initiative that has to be still made.
Q. I'm sorry, I think I misunderstood. A
company in its infancy, is that what you said?
A. No, in theory, in the making.
Q. Okay. In theory, I'm sorry.
A. In theory, yes. Sorry, it's a Latin
expression. I'm sorry for use.
Q. So it's -A. Excuse me.
Q. The European company hasn't been formed,
but what you are discussing with Di Giovanni is
forming that company in the future?
A. Yes, sir.
Q. All right. Let me come back here to J.M.
Products. After J.M. Products was -- after its
business operations were closed in Doral, which we
have established is sometime between late February
and the very beginning of April of 2016, the
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of 2016.
Was J.M. Products still operating at that
time at the Doral warehouse?
A. Yes.
Q. All right. So now we have narrowed it
further. So now we have gotten to sometime after
February 17 of 2016, but before the very beginning of
April of 2016 J.M. Products ceased its operations?
A. Yes.
Q. That was a decision that was made by you,
correct?
A. No, that was a decision that has been
made by the owner of J.M..
Q. And when you say the owner, do you mean
Di Giovanni?
A. Yes.
Q. Is this -- was this a decision that was
made -- I'm trying to remember here.
Was this made at a meeting that you had
with Henry Johnson and Di Giovanni?
A. I don't recall exactly this. I don't
recall exactly this.
Q. Once the operations were -- once the
business operations of J.M. Products ended sometime
between mid February and the very, very beginning of
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pipeline -- the pipes that were connecting the 1MW
plant on the Leonardo side of the warehouse to the
container, the kind of black box container on the
J.M. Products side of the warehouse, those pipes were
removed at some point, correct?
A. Correct.
Q. That was after the business of J.M.
Products closed?
A. Yes.
Q. That was shortly after the business of
J.M. Products closed?
A. Yes.
Q. That was at your direction?
A. Yes.
Q. And those -- this might help us for
clarity sake. As you probably noticed through these
various depositions I sometimes like having
pictures. They help make things a little more
clearer for me.
A. Sure.
Q. So I am going to mark here as Exhibit 4.
(The document referred to was thereupon
marked Deposition Exhibit 4 for Identification, a
copy of which is attached hereto.)
BY MR. PACE:
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1
Q. Actually, you know what, I am going to
ask you a question about Exhibit 3, just so we get 2
3
that out of the way. I just realized I didn't
4
actually -5
A. I have Exhibit 4 here.
Q. Yeah. I want to ask you -- I am going to 6
7
go back, only because I realized I didn't actually
get an answer to my question. I just want to end it,, 8
9
get the answer and then we can move on.
10
A. Okay.
11
Q. So at least for part of the second year
12
of this sublease that is Exhibit 3 -13
A. Yeah.
14
Q. -- J.M. Products was operating at the
Doral location, correct? At least from September 15
16
2015 until early 2016?
17
A. Yes. Independently from this lease
contract J.M. left the area very short time after the 18
closing of the plants, so automatically this expired. 19
20
Q. I understand what you're saying. I'm
21
just asking the question of you testified earlier
that there was no funds sent from J.M. Products to 22
23
Leonardo to pay for the first year's rent.
24
A. Yes.
25
Q. I just want to ask the question, there

was also no funds sent from J.M. Products to Leonardo
to pay for the second year's rent?
A. Correct.
Q. I just wanted to close the loop. Now we
can go to our new exhibit.
So Exhibit 4 shows -- too much paper.
Exhibit 4 shows the inside of the Doral warehouse,
correct?
A. Yes, sir.
Q. What we see there is a -- in silver what
we see there is a pipe wrapped in insulation,
correct?
A. Yes.
Q. That pipe was removed sometime after
February -- after the middle of February of 2016, but
before the beginning of April of 2016, correct?
A. Yes.
Q. All right. And that pipe was removed at
your direction, correct?
A. Yes.
Q. And the pipe that was contained within
that insulation was then put to some other use by
you; is that correct?
A. Yes.
Q. And was the insulation discarded?
Page 85
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A. Yes.
Q. Okay. The -- what was the use that you
put the pipe to?
A. That is related to a technology not
related to the technology of the litigation and it's
covered by industrial secret.
Q. I'm sorry, the last one was industrial
secret?
A. Secret, yes.
Q. Let me ask you again. I am not asking
for details on the underlying technology. I am just
asking what did you do with the pipe? You put it to
some other use?
A. Yes.
Q. What kind of use? You don't have to give
me great details, but what kind of use? Let me
rephrase.
Where is it now? Where is the pipe now?
A. Inside the plant.
Q. All right. And the pipe is now being
used in another device inside the plant?
A. Yes, sir.
Q. And this pipe being used in this other
device is carrying fluids through the device, without
getting into the details of what those fluids are?
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A. Yeah.
Q. Okay. You can use a pipe to hold up a
table, correct?
A. Sure.
Q. So I am trying to understand.
A. No, you are right. Like this, like this.
Q. Right, exactly. Even this picture there
is a pipe -A. Sure.
Q. -- that's shown as holding -A. As a pillar. This is just a pillar.
Q. What we see here is there is a gray or
metal-colored, surprisingly, pipe.
A. Yes, exactly.
Q. That is actually simply holding up the
pipe wrapped in insulation?
A. Pillar. Like a pillar.
Q. Like a pillar?
A. Yeah.
Q. That's all I was trying to understand.
A. Sure.
Q. I just want to make sure our testimony
was clear on that because we're talking about
removing of pipes. Now we've got a picture that it's
tied to.
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Reinaldo Breto, you testified earlier he
was a employee of Leonardo that was lent or
contracted out to J.M. Products, correct?
A. I am sorry but I think that Reinaldo
Breto was an employee of J.M.
Q. You think he was an employee of J.M.
A. Yes, I remember. Maybe I am wrong but as
I can recollect I remember that he was -- now he is
an employee of Leonardo, but at the times he was an
employee of -- of J.M..
Q. Okay. Well, this afternoon after lunch
we will bring in the actual Leonardo to J.M.
agreement, but it's just a matter of recollection.
A. Sure.
Q. But you are really getting, I think to my
added question, which is after J.M. Products closed
its business operations in Doral, Reinaldo Breto
became an employee of Leonardo Corporation?
A. Yes.
Q. And he remains an employee of Leonardo
Corporation until today?
A. Yes.
Q. And do you know where does -- at any
point in time did he -- was he actually living at the
Doral warehouse?
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A. No, he was not living in the Doral -- I
asked him to -- we prepared for him a place where to
sleep in an office for guarding, to have somebody
always inside there because during the time I was
alone in the Leonardo -- mainly in the Leonardo
place, and I wanted to have somebody in the other
side just for security to call me, then to call the
police or somebody for security reasons.
And yes, for some time he slept there,
yes, but he was not -- it was not a stable
situation.
Q. Do you know for how long he was residing
at the Doral location?
MR. CHAIKEN: Object to form.
THE WITNESS: He was not residing. He
never resided.
BY MR. PACE:
Q. I'm sorry, you're right. I just used the
wrong word.
For how long was he staying at the Doral
location under the arrangement you talked about,
where there was a place for him to be able to spend
the night while you were at the Doral location?
A. During the -- I don't recall exactly the
period -- I don't recall exactly the period but when
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we saw -- I was very suspicious about espionage,
about -- sometime we had people around that was
around to take photography, et cetera.
During periods in which I did not feel
very safe, I asked him to remain there.
Q. I understand. So it was not steady, it
wasn't that he was always at the J.M. Products side
of the Doral warehouse -A. Yes.
Q. -- for a period of time, it was when you
would request?
A. Yes.
Q. But otherwise he was a full-time
janitor/handyman for J.M. Products?
A. It is correct.
Q. All right. If we have one extra copy,
they'll split. This is a simple point.
(The document referred to was thereupon
marked Deposition Exhibit 5 for Identification, a
copy of which is attached hereto.)
BY MR. PACE:
Q. Dr. Rossi, just so that our record is
clear I marked as Exhibit 5, because Mike here is
very good at finding documents. This is why I am
better doing depositions with Mike than without him.
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This is a document that shows that
1
Leonardo Corporation lent Reinaldo Breto to J.M. 2
Products in the first instance, correct?
3
A. Correct.
4
Q. All right. And now -- so essentially now 5
that Reinaldo Breto is an employee of Leonardo
6
essentially -7
A. Yes.
8
Q. -- simply this contract has been
9
cancelled?
10
A. I am not able to answer to this
11
question. You know, from this invoice I can
12
understand that Reinaldo -- Reinaldo was -- during 13
the period of this invoice should have been an
14
employee of Leonardo, not of J.M. Products.
15
As I said before, I don't recall exactly
16
if he was an employee of one or the other and so 17
probably -- sir, I am not able to answer. Because 18
this is an invoice where Leonardo invoices to J.M. 19
Products the services of Reinaldo Breto.
20
From this invoice I must only think that
21
in this period Reinaldo Breto was an employee of 22
Leonardo Corporation. This is all I can answer to 23
you, sir.
24
Q. Okay. And in terms of this period,
25

Q. But again, so we're clear though, there
wasn't any transfer of funds, either for Reinaldo
Breto or for any other purpose from J.M. Products to
Leonardo?
A. Sir, not that I can recall.
Q. So that makes it easier for this. The
other thing I would say is you are confident if you
signed this it would have been during a period when
J.M. Products was still conducting its business,
correct?
A. Yes.
Q. So this must be prior to whenever it
terminated its business in 2016?
A. Absolutely. Absolutely. Because after
when they terminated they had no reason at all to
have anybody working for them.
Q. Okay.
A. In Doral.
Q. I want to -- I want to discuss the heat
exchanger that you've testified about on the J.M.
Products side of the Doral location in more detail
actually later on today, but the only thing I want to
talk about now on that is was that -- that heat
exchanger that you have testified about, that you
have discussed with Dr. Wong, do you -- do you know
Page 93
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you're confident -A. I don't see a date. Sorry if I interrupt
you, but where is the date on this?
Q. I don't think there is a date to it. Is
that your signature at the bottom?
A. Yes, it is my signature.
Q. This is a document that you prepared or
had someone prepare for you?
A. I am not able to answer because I do not
remember this document. I am reading this now. For
sure it is authentic because this is my signature,
there is no doubt about that, but I do not remember
this.
And so I am not able to answer you if -if this has been something that then has been
cancelled or not. I am not able to tell you.
Q. You're not aware of J.M. Products ever
sending funds to Leonardo Corporation in the amount
of $3,000 a month for Reinaldo Breto, correct?
A. I have to repeat what I said before,
this -- every expenses of the day by day, this
reenters in the day by day expenses was covered by
the compensation agreement between Leonardo and J.M.
So J.M. never transferred money. J.M.
paid in products by compensation.
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the date when that was removed?
A. Immediately after the -- after the
closure, after the stop of the plants.
Q. So when -- when Fabio Penon was in Miami
in February of 2016 the heat exchanger was still in
place on the J.M. Products side of the Doral
warehouse, correct?
A. Yes, it is correct.
Q. So sometime after that but before -well, let me ask you, by the time you filed your
lawsuit had the heat exchanger that you have
testified about and described to Dr. Wong, had that
been removed?
A. Sorry, attorney, it's pretty much
confusing.
Q. Okay. Let's do this. When I refer to
the heat exchanger I'm referring to the heat
exchanger that you testified about previously in this
case and that you described to Dr. Wong, okay?
A. Yes.
Q. As to that heat exchanger -A. Yes.
Q. -- had that been removed from the Doral
location prior to your lawsuit being filed?
A. Yes.
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Q. Okay. So that also -- just like the
pipes -- the piping that we saw in Exhibit 4, that
heat exchanger also, that was removed sometime
between the middle of February 2016 and the beginning
of April 2016?
A. It is correct.
Q. All right. And that also, according to
your testimony, involved a large amount of piping.
A. Yes.
Q. Where has all that piping gone? We will
talk about the other aspects of it later but I'm just
trying to understand, is that piping -- let me just
ask the question.
Where did all that piping go?
A. In another plant not connected with the
activity of the one megawatt plant, like the other
one I told before.
Q. So there is another plant, there is
another location? It's at a different location?
A. It's another plant. No, it is in the
same location, but it's -- it's another thing.
Q. So let's see if we can get this -- we're
going to talk about this in a lot more detail in the
afternoon after lunch but I am just trying to
understand.
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The piping for the heat exchanger that
you testified about, it is now -- it's still at the
Doral warehouse?
A. Yes.
Q. All right. But it's being used in some
new type of device?
A. Yes.
Q. And in connection with this device, is it
being used -- does it have fluids flowing through it?
A. Yes.
Q. And just to be clear for our purposes, we
have discussed this in other depositions, I know, but
I like each deposition to be clear.
Both a liquid and a gas is a fluid,
correct?
A. Correct.
Q. So if we talk about -- when we talk
about -- if we were talking about water, if you
described it as a heated fluid, that could be not
just hot water, that could be steam, correct?
A. Correct.
Q. Okay. So I am not -- when I say that a
fluid is flowing through these pipes I am not asking
you whether it's steam or hot water or what it is,
it's some kind of fluid?
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A. You know, in chemistry and in physics
everything that is not solid is a fluid.
Q. Is a fluid. I just wanted the record to
be clear that I am not -- when I refer to fluid, I am
not trying to get into a debate -A. Sure.
Q. -- over whether we're talking about
something is in liquid form or gas form, it's a fluid
in any event.
(The document referred to was thereupon
marked Deposition Exhibit 6 for Identification, a
copy of which is attached hereto.)
BY MR. PACE:
Q. I'm going to hand you Deposition Exhibit
6.
A. Thank you.
Q. You're welcome. This is a -- this is the
meeting from the first board of directors and
shareholders for J.M. Products or, I'm sorry, for
J.M. Chemical Products, correct?
A. I never saw this, so. I think this is
the first time I see this document.
Q. Okay. If you look at the date on it -well, let me ask. So in preparing for your
deposition testimony today this is not a document you
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reviewed?
A. No, this is not a document I reviewed.
Q. Okay. Assuming this is an authentic
document, it was produced by J.M. Products, date -you see on the last page there is a date that is June
27, 2014, so that's right around the time that J.M.
Products was formed, correct?
A. Okay. Yes, if it is so. Again, I am
seeing, attorney, this document for the first time in
my life.
Q. I understand. I am asking you about the
date. I'm saying -A. I am reading dated June 27, 2014, yes.
Q. Right. And is that -- do you recall -A. Sorry.
Q. I'm sorry.
A. Sorry.
Q. Do you recall that's around the time that
J.M. Products was -- J.M. Chemical Products was
created as a company?
A. Makes sense.
Q. Okay. But you don't actually recall -- I
am not trying to put words in your mouth. You don't
actually recall -A. No.
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you will be requested and I am, just tell that it's a
typo made by secretary and that's it. He told me
that eventually has been corrected.
Q. It's been corrected. So there should be
another document that should have been produced or
would have been produced that would have the
corrected information in it?
A. So the attorney Johnson told me.
Q. Understood. Right. You didn't actually
do the correction?
A. No.
Q. Either Henry Johnson or his assistant,
Colette made the correction?
A. I suppose so.
Q. By the way, just so I put it on the
record before I forget about it, Colette is Colette
Sauer, but it's spelled S-A-U-E-R, correct?
A. Yes, it is correct.
Q. We have got that done so later on today
when I refer to Colette Sauer it will be spelled
correctly in the record.
A. It's the secretary of Johnson.
Q. I want to -- before we take a break for
lunch, I want to talk -- one of the deposition topics
for today, if you look at -- if you're looking at
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A. Never. Never sold. The answer to your
question, correct.
Q. They never sold. And that's because they
were never intending to sell any products to Johnson
Matthey?
A. No, Johnson Matthey -MR. CHAIKEN: Object to form.
THE WITNESS: Johnson Matthey in the long
discussions that I had with their top managers,
they said that they would have been open to -also to buy our products, to buy back the raw
materials in case of we did not need them but -but basically they were not supposed to buy
material from JMP.
BY MR. PACE:
Q. Some of this I'm going over things that
were covered in your prior deposition. I am just
trying to make sure I'm clear because I've got you
here as a representative of J.M. Products.
A. Okay.
(The document referred to was thereupon
marked Deposition Exhibit 7 for Identification, a
copy of which is attached hereto.)
BY MR. PACE:
Q. I am handing you what's marked as Exhibit
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Exhibit 1 but I will read it to you. You can read
along with me if you like.
A. Exhibit 1, yes.
Q. Deposition topic 6 is -A. Page?
Q. I'm sorry, page 2.
A. Page 2, yes.
Q. Deposition topic 6 is the relationship
between JMP and Johnson Matthey p.l.c. -A. Yes.
Q. -- or its affiliates -A. Yes.
Q. -- including, but not limited to any
products JMP purchased from or sold to Johnson
Matthey, any payments between JMP and Johnson Matthey
and any agreements between JMP and Johnson Matthey.
I think I can kind of cover this topic in
just a few minutes and if I'm wrong, we'll break for
lunch and finish afterwards.
A. No problem.
Q. J.M. Products never ultimately sold any
products to Johnson Matthey, correct?
A. J.M. Products was not supposed to sell
products to Johnson Matthey.
Q. Okay. And --
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7. I believe we covered this in your deposition on
behalf of Leonardo Corporation last Friday, so I
don't think I'm treading new ground.
You just said that you were talking with
high level people at Johnson Matthey.
A. Yes.
Q. And I believe last Friday you identified
those individuals as the people on this e-mail. This
is an e-mail that you had with Johnson Matthey with a
Dalton O'Brian and Alain Groborz, correct?
A. Yes, it is correct.
Q. Those are the two individuals at Johnson
Matthey with whom you were having your discussions?
A. Correct.
Q. All right. There has -- there has never
been a payment by Johnson Matthey to J.M. Products,
correct?
A. Correct.
Q. Has there ever been a payment by J.M.
Products to Johnson Matthey?
A. I don't recall if -- because I bought -I bought a sample from them and -- for several
thousand dollars and I don't remember if I bought it
as Leonardo Corporation or if J.M. bought it. I
don't remember this.
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Q. Okay.
A. Maybe yes, maybe not. I don't recall
exactly. Because in any case, this reentered in the
day by day operation of the company.
So in any case, the money had to come
from Leonardo based on the agreement between Leonardo
and J.M.. So maybe that this has been made, because
they were in contact with J.M., as you can see from
this e-mail.
This e-mail has been signed Andrea Rossi,
J.M. Products Corporation, Doral, Florida, so they
knew that they were talking with J.M.
Q. Right.
A. And -- but I don't remember if I bought
that sample as Leonardo or as J.M., so I am not able
to answer your question. Either one.
Q. That's why I was asking you.
A. Either one.
Q. That's why I was asking the question. I
was trying to understand whether J.M. Products bought
it or whether Leonardo bought it.
A. I don't recall.
Q. Because I don't think we have received
documents from either reflecting the actual purchase
so I was trying to figure out who should have the
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documents.
A. And I can explain why. Because I bought
from their American subsidiary.
Q. In Tennessee?
A. I don't remember if it is in Tennessee
but we bought -- since we bought -- it was a small
amount because it was just a sample and so they
directed me to their American subsidiary for this
small amount. And I don't remember if it was
Tennessee or not.
Q. So let's break that down. Again, we can
take a break in a little bit. I don't want to keep
you for lunch.
A. I don't need it.
Q. Unfortunately I think I do need lunch.
This e-mail is dated March 22nd and it
talks about an order or potential order of 10
kilograms of platinum sponge.
The first question is, your recollection
that there was an actual purchase of platinum sponge
from Johnson Matthey, that transaction occurred
subsequent to this e-mail?
A. No.
Q. Prior to this e-mail?
A. Can you repeat the question?
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Q. Yeah. Maybe use of the word subsequent
was a bad one. I think what you were just telling me
was sometime after this e-mail you, either on behalf
of Leonardo Corporation or on behalf of J.M.
Products, bought some platinum sponge from a Johnson
Matthey subsidiary in the United States; is that
correct?
A. I bought from Johnson Matthey a sample of
a -- of a particular filter, from which I could take
off platinum sponges because they do not sell
platinum sponges in small quantities and I needed a
small quantity to make one experiment and so I bought
from -- I bought -- yes, indirectly I bought platinum
sponges, but directly what I bought was a particular
filter that I knew because I used it in Italy for
other things. It's a catalyst.
It's a catalyst that contains platinum
sponges and I knew how to take off from that catalyst
the platinum sponge that I need to make the
experiment, to make an experiment.
Q. Let me walk backwards, if I can. First
of all, when you bought these filters, you bought
them from a Johnson Matthey subsidiary in the United
States?
A. Yes.
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Q. Second is you bought them sometime after
the date of this e-mail, which is March 22nd of 2015,
correct?
A. Yes.
Q. In response to this e-mail where you were
looking to buy ten kilograms of platinum sponge, did
Johnson Matthey inform you they weren't willing to
sell ten kilograms -- simply ten kilograms of
platinum sponge?
A. They sent an offer.
Q. You said that you needed a small amount
of platinum sponge for the experiment you wanted to
run.
What do you mean by a small amount? Are
we talking a few grams? Are we talking a kilogram?
A. We're talking a few grams.
Q. A few grams. And you obtained those few
grams from the -- from removing them from filters you
bought from the Johnson Matthey subsidiary?
A. Correct.
Q. And you don't recall sitting here today
whether it was J.M. Products or Leonardo that bought
those filters?
A. Correct.
Q. When J.M. Products -- actually, before I
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get into that subject, let me just see if I can wrap
things up with Johnson Matthey.
So you received order -- orders or
proposed orders from Johnson Matthey for either J.M.
Products or Leonardo to buy platinum sponge, but
those orders were never completed, the platinum
sponge pursuant to those orders was never bought; is
that correct?
A. You say order, but you mean offers.
Q. Offer. I'm sorry, I didn't know if there
was a phrase used for it. Yes, so let me rephrase my
question.
You received offers or proposals -A. Yes.
Q. -- from Johnson Matthey to sell to either
Leonardo Corporation or J.M. Products some quantity
of platinum sponge, correct?
A. Correct.
Q. Those proposals or offers were never
accepted by either J.M. Products or Leonardo,
correct?
A. Correct. In that case from J.M.
because -- yes, okay. No. The answer is correct.
Q. All right. Either J.M. Products or
Leonardo did obtain some platinum sponge from a
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Matthey to J.M. Products, and other than the
transaction whereby certain filters were bought by
either J.M. Products or Leonardo from a Johnson
Matthey subsidiary, have -- are there any other
business transactions that were negotiated or
discussed between Johnson Matthey and J.M. Products?
A. No.
MR. PACE: Why don't we go off the
record.
THE VIDEOGRAPHER: Sure. Off the
record. The time is 12:44 p m.
(Thereupon a lunch recess was taken,
after which the following proceedings were had.)
THE VIDEOGRAPHER: We're back on the.
Record the time is 1:52 p m.
BY MR. PACE:
Q. Dr. Rossi, we have gone through this -well, first of all you recognize you are still under
oath, correct?
A. Yes.
Q. We have gone through this exercise before
so I think you know the drill but I am going to ask
you a series of questions.
I'd ask kind of yes, no answers, give
your lawyer a chance to object and at some point your
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Johnson Matthey subsidiary, but it obtained it by
purchasing filters from Johnson Matthey, the Johnson
Matthey subsidiary, correct?
A. Yes, it is correct.
Q. So that transaction is not reflected in
Exhibit 7?
A. No, sir.
Q. Okay. But it occurred sometime after
Exhibit 7?
A. Yes, sir.
Q. All right. Other than proposals -proposals or offers from Johnson Matthey to buy -I'm sorry, to sell platinum sponge and aside from the
transaction whereby either Leonardo or J.M. Products
bought filters from a Johnson Matthey subsidiary,
have there been -- are there any other agreements
or -- are there any other agreements between J.M.
Products and Johnson Matthey?
A. No, sir.
Q. Okay. Have there been any other
potential agreements negotiated between J.M. Products
and Johnson Matthey?
A. I don't understand the question.
Q. It was a poor question. Other than a
proposal or offer to sell platinum sponge by Johnson
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lawyer I suspect is going to instruct you not to
answer, so just -- we have done this before.
Which is at your -- during the break with
whom did you meet or discuss or have conversations?
A. With my attorneys.
Q. And those attorneys are?
A. Attorney Aran.
Q. Aran and attorney Chaiken?
A. Yeah.
Q. And just answering yes or no, did you
discuss at all your testimony from earlier today?
A. Yes.
Q. With both of the attorneys or with just
one or the other attorney?
A. With both of my attorneys.
Q. Okay. Again, give your lawyer a chance
here. But what did you discuss?
MR. ARAN: Objection, privileged.
MR. CHAIKEN: Instruction not to answer.
MR. ARAN: And instruction not to answer.
THE VIDEOGRAPHER: Counsel, microphone,
please.
MR. PACE: Hit it again, just so they
hear it on the record.
MR. ARAN: Objection, privileged and
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1
Q. I'm sorry, Dr. Rossi, you had -- you took
2
a look at some notes to identify the model of the
3
fans that were used in the heat exchanger you have
4
been testifying about. What was the model?
5
A. No, the manufacturer is Multifan.
6
Q. I'm sorry?
7
A. M-U -- Multifan, M-U-L-T-I-F-A-N.
8
Q. Multifan?
9
A. Multifan.
10
Q. And I forget if I asked you this
11
already. Where did you buy the fans?
12
A. From Multifan.
13
Q. Directly, you bought it directly from -14
Multifan is the manufacturer?
15
A. Yes.
16
Q. And you bought them directly from the
17
manufacturer?
18
A. Yes.
19
Q. Is it safe to say you don't recall
whether you bought them on behalf of Leonardo or J.M. 20
21
Products?
22
A. Most likely Leonardo, but could be -- I
23
think Leonardo.
24
Q. And you believe that your -- your
accountant would have the records of the purchase of 25

Q. How have the fans been modified?
A. Can you repeat?
Q. How have the fans been modified?
A. I deem this confidential information
because the modification of those fans reenters in
this new technology.
So if you are more specific and ask me
something. How have been modified is too generic to
answer. Because I should have to explain things that
I deem not information to give to my competitor
and -- but -Q. Were the fans modified by somebody on
behalf of J.M. Products or somebody on behalf of
Leonardo Corporation?
A. Leonardo Corporation.
Q. Who made -- who modified the fans?
A. I did.
Q. To modify the fans did you have to
disassemble them?
A. Yes.
Q. Do they still operate as fans?
A. Fan is a very generic -- anything that
moves a fluid -- anyway, yes. I would say yes.
Q. Are they still used to move air?
A. Yes.
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those fans?
A. Yes.
Q. And how many fans did you buy?
A. Two.
Q. Do you still have those fans?
A. They have been modified. They have been
modified because I had used them for another purpose
now.
Q. Without getting into the detail, can you
explain to me what the other purpose is of the fans?
MR. ARAN: Objection to the extent -BY MR. PACE:
Q. What's the purpose you are using the
fans?
A. Can you repeat?
Q. Sure. You just said that you still have
the fans but you are -- they have been modified
because you are using them for another purpose,
correct?
A. Yes.
Q. Are the fans being used in connection
with the container, the J.M. Products container?
A. Yes, but for a completely different
purpose because the kind of technology we have there
is a completely different thing.
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Q. Do they operate inside the container, the
J.M. Products container?
A. Yes.
MR. ARAN: Objection to form.
BY MR. PACE:
Q. This heat exchanger that you have been
testifying about, when was it put into place at the
Doral warehouse?
A. Kindly can you repeat? I was distracted.
Q. Okay.
A. I was thinking to something. Sorry, it's
my fault.
Q. I believe you have already testified that
this heat exchanger about which you are testifying
was removed sometime between mid February and very
early April of 2016, correct?
A. Correct.
Q. All right. When was it installed?
A. It has been installed before the
beginning of the test.
Q. If the test that you are describing was
in late February of 2015 -A. Correct.
Q. -- can you tell me was it installed by
January of 2015? Was it installed in mid --
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(The document referred to was thereupon
marked Deposition Exhibit 17 for Identification, a
copy of which is attached hereto.)
BY MR. PACE:
Q. That is the -- that is the agreement you
have referenced before about the compensation
agreement between J.M. Products and Leonardo
Corporation, correct?
A. Yes.
Q. And this is signed by Henry Johnson for
J.M. Products and by you for Leonardo?
A. Correct.
Q. All right. I just wanted to make sure we
got that kind of clear on the record, so that was
17. Exhibit 17.
(The document referred to was thereupon
marked Deposition Exhibit 18 for Identification, a
copy of which is attached hereto.)
BY MR. PACE:
Q. I have marked here as Exhibit 18.
A. Yes, I know what is this.
Q. In connection with -- in connection with
Industrial Heat entering the term sheet with J.M.
Products or J.M. Chemical Products, Industrial Heat
asked J.M. Chemical products to complete this form
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that is marked as Exhibit 18, correct?
A. Yes.
Q. And this was completed by Henry Johnson
as the president of J.M. Chemical products?
MR. ARAN: Objection, form.
THE WITNESS: I am reading that, yes.
BY MR. PACE:
Q. Do you recognize that as Henry Johnson's
signature?
A. Honest -Q. If you don't recognize it, you don't.
A. Yeah, but I have no doubt -- I don't
recognize it because I am not familiar with his
signature.
Q. Okay.
A. But I am pretty sure that this has been
signed by him.
Q. Okay. And the J.M. Chemical Products is
what today is known as J.M. Products, correct?
A. Yes, it is correct.
Q. One statement in here is that JMC, which
is short for J.M. Chemical Products, is owned by an
entity formed in the United Kingdom. That's not -that's not, in fact, accurate, correct?
A. No, it is not accurate. May I explain?
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Q. Yes.
A. Okay. From the beginning Di Giovanni
told us that he was going to make for this business a
partnership that would end up -- that would end up
with a UK entity and this remained -- and this
remained through various documents that follow it up
and at the end Di Giovanni did not -- did not make an
agreement with those people -- with those people and
remained this -- this thing that eventually turned
out not to have been made and it remained -- it
remained -Q. It remained? Finish.
A. It remained.
Q. Owned by Platinum American Trust?
A. American Trust, whose beneficiary is an
Italian.
So what was foreseen, also for me, also
from me, I had understood that the beneficiary would
become eventually a UK entity and that -- the
beneficiaries of Di Giovanni was provisional.
Q. So at the time this was signed J.M.
Chemical products was owned by Platinum American
Trust, correct?
A. At the time this has been -- what is the
time this has been signed, please?
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Q. August -- the middle of August 2013 -2014. The middle of August 2014.
A. So the Platinum Trust had already been
made, am I correct?
Q. Correct.
A. Yes. So yes, when it has been signed
still there was the conviction from all that
Di Giovanni was going to eventually merge in a UK
entity.
Q. So let me type out the date this was
signed.
So on the day this was signed J.M.
Chemical Products was owned by Platinum American
Trust, correct?
A. Correct.
Q. On the day this was signed the sole owner
of Platinum -- the sole beneficiary of Platinum
American Trust was Giovanni, correct?
A. Correct.
Q. And Giovanni was an Italian human being,
not a United Kingdom entity?
A. Yes, it is correct.
Q. Okay.
A. But Di Giovanni -Q. Let me just --
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A. Sorry.
Q. Let me do this by steps.
A. Sure.
Q. But your testimony is what you understood
was that Di Giovanni was looking to transfer his
beneficial interest in the trust to a UK entity,
correct?
A. Yes, it is correct.
Q. And you say that -- and you have said
that there are documents that reflect that this
transaction was being contemplated, correct?
MR. CHAIKEN: Object to form.
THE WITNESS: I did not understand this.
BY MR. PACE:
Q. I thought I heard you make a reference
that there are documents that reflect that
Di Giovanni was -- was contemplating selling his
beneficial ownership to a UK entity.
MR. CHAIKEN: Object to form.
THE WITNESS: No, sir, I did not say
that.
BY MR. PACE:
Q. Okay. I misunderstood.
A. Di Giovanni told to us that -Q. He told that to you?
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A. Di Giovanni told to me and to the
attorney Johnson this.
Q. So that's all -- there is no documents
that reflect it, it's just oral communications?
A. Not that I am aware of.
Q. Understood. And do you know the -- the
supposed entity, the UK entity to which Di Giovanni
was having some kind of communications?
A. Can you kindly repeat?
Q. Sure. You have said that orally
Di Giovanni told you that he was having discussions
with selling his beneficial interest in J.M. Products
to a UK entity.
A. No, he told me that he was going to make
a partnership with a UK entity.
Q. Make a partnership. Did he tell you the
UK entity? Did he identify it for you?
A. Sorry?
Q. Did he identify the UK entity for you?
A. No.
Q. Did you ever ask him?
A. No, it was not my business.
Q. I'm sorry, I don't know if I've ever
asked this before. How did you first meet
Di Giovanni?
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A. You asked me before in the first
deposition.
Q. I did. The first one. I am just getting
forgetful in my old age.
A. No problem. I knew him in Italy
initially when I was working, pretty much
notoriously, in the field to make fuel from waste and
that's how I knew him because he was in contact with
some fertilizer production company and he was
interested to that, et cetera and is borne from
that -- if you want a friendship, and that's it.
Then he followed all -- all the follow-up of my
profession when he knew it.
Q. So -A. Sorry.
Q. So he was originally -- you originally
met him as a potential business partner?
A. Yes, sir.
Q. And -A. I would not say potential business
partner. As a customer. As a potential -- as a
person that could -- that had the necessary
acquaintances to allow us to make important plans.
Q. Okay. And then is the first -- is the
first transaction you have done with him J.M.
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Products?
MR. CHAIKEN: Object to form.
BY MR. PACE:
Q. Let me rephrase that. You said that he
was a potential customer for this other business
which made me think he never became an actual
customer.
Have you done any transactions with
Di Giovanni prior to him becoming the beneficiary of
the Platinum American Trust, that in turn owned J.M.
Products?
A. No.
Q. There was testimony earlier in a prior
deposition, I think even your testimony, as well as
Jim Bass, that there was a -- on the J.M. Products
side of the Doral warehouse there was a flow meter.
Is that correct?
A. Yes, it's correct.
THE VIDEOGRAPHER: Counsel, your
microphone, please.
BY MR. PACE:
Q. I'm sorry. I'm sorry. Let me do that
again.
There has been testimony previously that
on the J.M. Products side of the Doral warehouse
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BY MR. PACE:
Q. Here we go.
A. Go ahead.
Q. You are jumping ahead of yourself. Slow
down.
A. Okay.
Q. I am allowed to ask that question.
A. All right.
Q. You just like to get ahead of yourself
here.
A. All right.
Q. Ready?
A. So what's the question?
Q. Hold on. It's coming. Wait.
A. Good. I'm happy.
Q. Slow down. I am concerned about your
blood pressure.
A. I'm still. You can see.
Q. Okay.
A. Yes.
Q. Ready?
A. Sure.
Q. Are you sure?
A. Yeah.
Q. Okay. Is this payment made by -- I
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of windows over the J.M. Products part of the Doral
warehouse, correct?
A. Yes, sir.
Q. And of those three sets of windows you
said it was the middle set of windows where the air
was being pushed out of the -A. Yes.
Q. -- second story of the Doral warehouse?
A. Yeah.
Q. I am just trying to identify it here in
this picture. That would be -- I'm going to give
you -- I'm going to let you play artist again.
Actually, do you have something a little stronger?
Can you circle on Exhibit 21 -A. Yes. Sorry.
Q. You know what, we're going to do it this
way. Let's do that. We can go right ahead, because
we will know what the marking is. There is no
marking -- markers -- let me just start.
Other than the exhibit number on Exhibit
21 there is no other markings on Exhibit 21 right
now, correct?
A. I did not understand the question.
Q. I am just trying to make sure I've got a
clean record, which is as to Exhibit 21, other than
Page 233
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know. Just making sure you calm yourself down here a
little bit. It's a Wednesday. High blood pressure,
I don't want you to have a heart attack on me.
Is this payment made on behalf of J.M.
Products?
A. No.
Q. Okay.
A. This -- what do you mean, this one?
Q. The thousand dollar a month payment to
remain loyal.
A. Absolutely not.
MR. CHAIKEN: Glad we were able to work
through that.
THE WITNESS: Sorry?
MR. CHAIKEN: I said I'm glad we were
able to work through that.
BY MR. PACE:
Q. I think he saw this.
(The document referred to was thereupon
marked Deposition Exhibit 21 for Identification, a
copy of which is attached hereto.)
BY MR. PACE:
Q. Dr. Rossi, I am going to mark as Exhibit
21 a picture of the outside of J.M. Products. You
identified for us three -- that there were three sets

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

the exhibit sticker on there, there is no other
markings on that document, it's just a picture?
A. Yes.
Q. Okay. So the marking you are about to
make will be the only marking on that?
A. Yes.
Q. Can you do me a favor and circle the
window from which the heat was being exhausted from
the second floor. All right. Can you just put an AR
next to that, or however you initial something.
Perfect. Has J.M. Products ever had a
customer -- I'm not asking about potential customer.
I am asking about an actual customer.
Has J.M. Products ever had a customer
other than Leonardo?
A. No.
Q. I'm going to mark as Exhibit 22.
(The document referred to was thereupon
marked Deposition Exhibit 22 for Identification, a
copy of which is attached hereto.)
BY MR. PACE:
Q. This is what at least purports to be
another sale contract between J.M. Products and
another entity.
A. What is your question, attorney?
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1
Q. When you look at this agreement, is there
2
a -- do you know what happened with this agreement?
3
This looks like it's supposed to be an agreement with
4
a second purchaser, a customer but -5
A. Can I read it?
6
Q. Yes. The question is -7
A. Let me continue to read it because I am
8
trying to find a clue. So far I am not -- sir, I do
9
not remember this document and I do not absolutely
remember and, by the way, here is also a very strange 10
11
thing, because I am reading here -- sorry, what's
12
your question about this?
13
Q. What was the strange thing that you were
14
seeing in this document?
15
A. The seller, which appears to be J.M.
Products Corporation, will invoice an amount equal to 16
17
US dollar per month starting from March 30, 2014.
Excuse me, but on March 30, 2014 J.M. did not exist. 18
19
Q. I understand. This is not a
20
document that -21
A. What the heck is this?
22
Q. I know you don't believe me when I tell
23
you that other parties have produced documents but I
24
am going to represent to you that J.M. Products has
produced this document. You may not believe me. You 25
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may think it was done by somebody in the State of
Florida.
A. I believe you. I believe you because if
you gave me this is because somebody has gave it to
you.
I don't -- I absolutely don't recall this
document and the fact that J.M. starts selling
products on March 30, 2014 is a little bit bizarre.
Q. Just as a reference to James Wolff would
be a little bit bizarre in that other document?
A. I don't remember of this document, sir.
Q. I understand. I'm saying that could be a
typo, who knows how that occurred?
A. Redacted, redacted, redacted, redacted,
redacted, no signatures, sir.
Q. This is how we have it as well.
A. What the heck is this?
Q. You can look at somebody else at the
table than me. We can deal with it afterwards.
MR. CHAIKEN: Dr. Rossi, wait for a
question, please.
BY MR. PACE:
Q. The question is -MR. ARAN: You are making a statement
without a question.

BY MR. PACE:
Q. Do you know who the buyer is for this
contract?
A. No. I never have seen this contract
before.
Q. Okay. And your testimony -A. And it makes no sense.
Q. Right, I was going to say -MR. ARAN: There is no question.
MR. CHAIKEN: Wait for the question.
BY MR. PACE:
Q. Why does it makes no sense, because of
the date?
A. Sure. March 30, 2014, J.M. did not
exist.
Q. Is there anything else that makes it make
no sense?
A. Again, gram 1,500 of, redacted. Name
redacted, mailing address redacted, phone redacted,
e-mail redacted, signature redacted. But it is
highly confidential. Looks like a clownery.
Q. Dr. Rossi, for once you and I actually
seem to be pretty close to being in agreement.
A. Yeah.
Q. It's not a highly confidential document.
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A. I don't know what this is.
Q. You don't know. Fair enough. We can
find out from J.M. Products directly.
Notwithstanding seeing this document was
one of the reasons I wanted to show and see if it
refreshes your recollection.
A. Looks like maybe it's some draft.
MR. CHAIKEN: Dr. Rossi, there is no
question pending.
THE WITNESS: You're right. I am sorry.
BY MR. PACE:
Q. Notwithstanding seeing this Exhibit 22,
your testimony remains the same, that the only actual
customer of J.M. Products was Leonardo Corporation?
A. Yes.
Q. Okay. I believe I've asked this in a
prior deposition. I don't think I've asked it today
and testifying here as a corporate representative of
J.M. Products, let me just ask.
Other than -- other than -- other than
Platinum American Trust owning the shares of J.M.
Products, are you aware of any agreements or payments
between Platinum American Trust and J.M. Products?
A. No, not that I am aware of.
Q. Other than whatever Platinum American
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Trust paid for the shares of J.M. Products, are you
aware of any payments between J.M. Products and
Platinum American Trust?
MR. ARAN: Objection, form.
THE WITNESS: Can you repeat the
question?
BY MR. PACE:
Q. It was a long question. Let me simplify
it. Are you aware of any payments between Platinum
American Trust and J.M. Products either going from
J.M. Products to Platinum American Trust or going
from Platinum American Trust to J.M. Products, are
you aware of any payments?
A. Understood. Understood. No, I am not
aware of.
Q. Let me ask about Francesco Di Giovanni,
same type of questions. Are you aware of any
agreement between J.M. Products and Francesco
Di Giovanni?
A. Agreement?
Q. Yes.
A. Francesco Di Giovanni -- J.M. Products
and Francesco Di Giovanni was practically the
beneficiary of the trust that owned J.M.
Q. Let me rephrase it.
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A. So this is -Q. Other than the trust agreement.
A. Okay.
Q. So one agreement was the trust
agreement.
A. This is the only one I am aware of.
Q. Let me ask my question again though.
Other than the trust -- the Platinum American Trust
trust agreement, are you aware of any agreements
between J.M. Products and Francesco Di Giovanni?
A. Not that I am aware of.
Q. Are you aware of any payments between
J.M. Products and Francesco Di Giovanni?
A. No, I am not aware of.
Q. As the corporate representative of J.M.
Products are you aware of any documents that record
or reflect readings from the thermometer that was
operated on the J.M. Products side of the Doral
warehouse in 2015?
A. Can you kindly repeat the question?
Q. Let me break -A. I think I have understood but I'm not
sure.
Q. I'm going to ask you a series of
questions as the representative of J.M. Products.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. Yes, okay.
Q. In each case it's going to be about
whether documents exist reflecting certain
measurements from the different measuring devices on
the J.M. Products side. I believe I know the answer,
you have told me your response individually, I have
heard this from other people that I have deposed but
I want to have a clean record for J.M. Products.
A. Yes.
Q. So on the J.M. Products side of the Doral
warehouse during the time period from February 2015
to February 2016 there was a flow meter, correct?
A. Yes, sir.
Q. Is there any document that reflects or
identifies the readings that anyone made off of that
flow meter during that time period?
A. Now the question is clear. No, there is
not because basically -- no, there is not.
Q. Because I want to go through all these
before I have to keep repeating the question.
I want to ask the same question as to the
thermometer on the J.M. Products side of the Doral
location. During that time period, February '15 to
February 2016, are there any documents that reflect
or identify the readings off of that thermometer?
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A. No.
Q. All right. I feel like I'm forgetting
one. Were there -- I'll ask you. Were there any
other measuring devices in operation on the J.M.
Products side of the Doral warehouse from February
2015 to February 2016?
A. No.
Q. All right. Without getting into the
details of what other substance was involved, I am
going to refer just for a second here. I am going to
refer to the -- whatever product J.M. Products was
working on that involved platinum sponge, and I
understand there is a product that involved graphene
and then a third product that involved -- somehow
involved nickel.
I want to ask for just a time period -some time period questions. Was J.M. Products
working on -- first on a product that involved
platinum sponge, then a product that involved nickel,
then a product that involved graphene?
Was it one after the other or were they
all going on at the same time?
A. I have understood. Initially we worked
only with platinum sponges, initially. Eventually I
added the other matters and they have been treated
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A. Somebody called it heat strip, et
cetera.
Q. What would you call it?
A. Well, they can also -- the technical name
is heating cables.
Q. Heating cables.
A. And they are -- or heaters.
Q. There were heating cables installed in
the -- in the container at the J.M. Products side,
correct?
A. Yes, it is correct.
Q. They were installed in those insulated
pipes that we saw back in Exhibit 11?
A. Yes, it is correct.
Q. When were those -- when were the heating
cables installed?
A. From the beginning.
Q. And were they there through the end,
through the -A. Yes, yes.
Q. Let me ask the question again.
A. Through the end of the test.
Q. Through the end always ends up being
unclear, right?
A. Yes, of course.
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company.
Q. When you said Extreme, could that have
been Extreme Plumbing?
A. No. No, no. No, no, no, it was not a
plumber. Has nothing to do with plumbers this.
These are heaters.
MR. PACE: Why don't we -- I think we're
pretty close to the end. Why don't we take a
break and give me about five minutes to try to
figure out -- let's make it ten. Give me ten
minutes to figure out any closing questions and
we'll be done.
THE WITNESS: Okay.
THE VIDEOGRAPHER: We're off the record.
The time is 5:24 p m.
(Thereupon a brief recess was taken,
after which the following proceedings were had.)
THE VIDEOGRAPHER: We're back on the
record. The time is 5:38 p m.
BY MR. PACE:
Q. Dr. Rossi, I just had a handful of kind
of wrap-up questions.
From February 2015 to February 2016 J.M.
Products made no use of the heated fluid provided by
Leonardo, other than whatever use was made within
Page 249
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Q. Were they there until you removed those
pipes from the J.M. Products container?
A. Correct.
Q. All right. Are those -- those heating
cables, were those purchased by J.M. Products or by
Leonardo, if you know?
A. I think Leonardo.
Q. And I have asked similar question to what
I asked before, as the other devices. If there are
any records of that purchase they would be with your
accountant?
A. Yes.
Q. Do you recall where you bought them?
A. Yes or no.
Q. Did you just say yes or no?
A. Yes or no, because -- because -- no, I
was thinking to a company but I am not sure, so I
just delayed to the accountant.
But maybe -- maybe I bought them from a
company whose name was Extreme or something like
that, but I am not sure. In any case, surely -surely this is accounted for.
Q. Extreme -A. Because this was not -- this was not a
flying -- a freelance contractor. This was a
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what we have been calling today the J.M. Products
container; is that correct?
A. Yes, it is correct.
MR. ARAN: Object to form.
BY MR. PACE:
Q. You identified -- thus far you have
identified -- you referenced four groups of potential
investors who came to the Doral location. You
referenced Tom Darden and J.T. Vaughn either together
or separately coming to the Doral location.
Are there any other -- were there any
other visitors -- I'm sorry, I am going to exclude
the temporary workers that either J.M. Products or
Leonardo would occasionally hire.
Were there any other individuals or
groups that visited the Doral warehouse?
A. Yes.
Q. Who?
A. Ampenergo. Ampenergo visited the plant
twice. The first -Q. Go ahead. Sorry.
A. The first time in March or April '15 and
the second time September/October '15.
Q. Anyone else? Any other visits to the
Doral warehouse?
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A. Not that I recall.
Q. All right. And then just to be clear,
when -- in connection with both visits by AEG did
they ever go on the J.M. Products side of the
warehouse?
A. Can you kindly repeat? Was confusing the
first time.
Q. So there is two visits by somebody -somebody -- let me restart this. There is two visits
to the Doral warehouse by people from AEG, correct?
A. Yes, it is correct.
Q. Okay. In connection with either of those
visits did anyone from AEG go over to the J.M.
Products side of the Doral warehouse?
A. No, absolutely.
Q. Did any of those individuals from AEG
meet with Jim Bass?
A. No, not that I can recall.
Q. With whom did these individuals from AEG
meet, other than yourself?
A. Fabiani and Jim Bass, because they
entered in the plant during the time -- I am not sure
that -- yeah, yeah, yeah, Fabiani and Jim Bass. Yes,
yes, yes, both.
Q. All right. The AEG people met both
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Fabiani and Jim Bass?
A. Yes.
Q. Okay. On both occasions or on at least
one occasion?
A. This is a good question. I don't
recall. I don't recall. I think that -- no, I don't
recall, attorney.
Q. Okay.
A. I don't recall exactly.
Q. I may have asked this, but just -- just
in case I did not, we talked about -- I'm going back
to the heat exchanger that you testified about
installing on the J.M. Products side of the Doral
warehouse.
Do there exist any -- are you aware of
whether there exists any photographs of that heat
exchanger?
A. No.
Q. Do there exist any diagrams of the heat
exchanger?
A. What do you mean by diagram?
Q. A drawing of the heat exchanger, maybe
either before it was put in place or after.
A. Yeah, I made sketches for me because, you
know -- I made sketches for me but then I scratch
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them once, because it was not a product. It was
just -Q. Let me see if I can get that defined
because you said you scratched them. Does that mean
you threw them away, the sketches?
A. Yes. I did not conserve them, so I -Q. Are there any -- any -- any records of
testing done on the heat exchanger?
A. What do you mean by testing?
Q. To see if it worked.
A. Oh, yeah, sure. Of course.
Q. Are there any records of it? Are there
any documents reflecting testing that you did on the
heat exchanger?
A. You know, I was -- no, because I was
working for myself in that moment and I had nothing
to produce to anybody. And again, as for what
concerns the sketches, for sure I have taken numbers
for me while the temperature was going on, was
raising, I observed the behavior of the temperature
of the piping with my infrared thermometer and for
sure I have taken notes, et cetera, but I did not
conserve them. Because once I have reached the
performance I needed, for me was stable.
MR. PACE: No further questions.
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1
MR. ARAN: I don't have any questions.
2
MR. CHAIKEN: Read.
3
MR. ARAN: We -- what's the policy with
4
him?
5
MR. CHAIKEN: Read.
6
MR. ARAN: Read.
7
MR. PACE: Yes.
8
THE VIDEOGRAPHER: Off the record. The
9
time is 5:46 p.m.
10
(Thereupon the taking of the deposition
11 was concluded.)
12
13
Deponent
14
15
16
Sworn to and subscribed before me this
17
18
day of
2017.
19
20
21
22
23
24
25
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Thereupon-THE VIDEOGRAPHER: Good morning. We're
now on the video record. This is videotape
deposition of Henry Johnson in the matter of the
case Andrea Rossi and Leonardo Corporation
versus Thomas Darden, et al.
Today is Friday, January the 27 of 2017.
The time is 10:11 a.m.
Counsel, please state your appearance for
the record and after this the court reporter
will swear in the witness.
MR. PACE: Chris Pace and Mike Maugans
for the defendants.
MR. LEON DE LA BARRA: Francesco Leon on
behalf of J.M. Products and Henry Johnson.
MR. CHAIKEN: Brian Chaiken on behalf of
Dr. Rossi and Leonardo Corporation. Dr. Rossi
is in the room as well.
Thereupon-HENRY JOHNSON
was called as a witness and having been first duly
sworn responded as follows:
THE WITNESS: I do.
DIRECT EXAMINATION
BY MR. PACE:
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Q. Mr. Johnson, can you state your full name
for the reporter and your business address.
A. Yes, it's Henry William Johnson and my
address is 2900 University Drive, Suite 42, Coral
Springs, Florida 33065.
Q. I'm sorry, that's your current work
address?
A. Correct.
Q. When did you move to that address?
A. March of 2015, I believe.
Q. Did you used to have an address in -- did
you used to have an address in Boca Raton?
A. Correct, it was 7900 Glades Road.
Q. Glades Road. When did you -- when did
you leave that address?
A. When I moved to Coral Springs.
Q. When you moved to Coral Springs. Okay.
And how long were you at the address before? When
did you first start at that address, the address on
Glades Road?
A. Glades Road?
Q. Yeah.
A. We were there for about two and a half
years, three years.
Q. When you say we, what's the name of your
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law firm?
A. Right now it's just Henry W. Johnson.
Q. Going back to -- let's just start at
2010.
Going back to 2010 what was the identity
of your law firm?
A. In 2010 it was Johnson & Walters.
Q. Okay. And then when did it change from
that?
A. When I moved to Boca Raton is when I went
out on my own. It was -- we were affiliated with a
title company and the title company was Nova Title
Company.
Q. And was your firm just Henry Johnson or
was it and Associates?
A. No, just Henry Johnson.
Q. Mr. Johnson, have you ever been deposed
before?
A. Yes, I have.
Q. In what context? In what kind of case?
A. It was suit for damages pursuant to a
contract and also enforcement of a contract.
Q. And is that the -- have you only been
deposed once?
A. I believe so, but it was over multiple
Page 9
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days.
Q. Okay. And when was that?
A. It was about four years ago, five years
ago.
Q. Have you ever testified at a trial?
A. Yes.
Q. Was it the same matter or different
matter?
A. Same, same matter.
Q. And when did that go to trial,
approximately? I am not going to commit you hard to
it.
A. Yeah, it -- that was probably 2012.
Q. Who were the parties in the case?
A. I was a party to the case. My client was
the purchaser. He was a party to the case. I can't
recall his name. It was Lou something. And the
defendant was the seller, it was a corporation. And
the principal, I can't recall her name either.
Q. Why were you a party to the suit?
A. I was holding the deposit pursuant to the
contract.
Q. And was this a case in -- what court was
this case in?
A. Circuit Court here in Miami-Dade.
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A. Yeah, I would say mid '80s.
Q. Mid '80s. What was your practice prior to
that?
A. I worked for a larger firm and I did just
about everything that they told me to do.
Q. Okay. Are you still the president of
J.M. Products?
A. Yes, I am.
Q. What is the business of J.M. Products?
A. It was incorporated for the purpose of
utilizing the E-Cat machine.
Q. How was it going to utilize the E-Cat -how was it going to utilize the E-Cat machine?
A. Well, the thought was that the machine is
there producing power and there ought to be something
to be done with the power its producing.
I wasn't really privy to exactly what it
was going to produce but it was experimental, I guess
you would say. It was a test run to show that it was
practical.
Q. Who owns J.M. Products?
A. It is owned by a trust.
Q. What trust?
A. Platinum American Trust.
Q. You are the trustee of Platinum American
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ago.
Q. How many times have you met him in total?
A. Two.
Q. Okay. You met him when the trust was
created, which was around the same time that J.M.
Products was formed?
A. Correct.
Q. And then you met him a couple of months
ago?
A. Correct.
Q. Who introduced you to Mr. Di Giovanni?
A. Dr. Rossi.
Q. That's Dr. Andrea Rossi who's here at the
deposition today?
A. Yes.
Q. What did he tell you of who Mr. Di
Giovanni is?
A. The beneficiary of the trust.
Q. What else did he tell you about Mr. Di
Giovanni?
A. Nothing.
Q. What else does Platinum American Trust
own?
MR. LEON DE LA BARRA: Objection.
THE WITNESS: Nothing else that I'm aware
Page 17
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Trust?
A. Correct.
Q. Platinum American Trust is a United
States entity?
A. Yes, a Florida entity.
Q. When was Platinum American Trust formed?
A. I don't recall the date. It would be in
the Secretary of State's records.
Q. Who is the beneficiary of Platinum
American Trust? Whom is the beneficiary of Platinum
American Trust?
A. It is an individual named Di Giovanni.
Q. D-E -- the Di is spelled D-E, correct?
A. Yeah, I believe so.
Q. In all honesty, Mr. Johnson, I mean, if
you want to talk to your lawyers or to Mr. Rossi or
to Mr. Rossi's lawyer, you can do so but just -otherwise, unless somebody tells you not to answer, I
think I am entitled to an answer to my question,
okay? Mr. Di Giovanni. Have you ever met
Mr. Di Giovanni?
A. Yes, I have.
Q. When did you meet Mr. Di Giovanni?
A. About the same time the trust was created
and more recently maybe about two months ago, a month
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of.
BY MR. PACE:
Q. You are the trustee of -A. I'm the trustee.
Q. -- Platinum American Trust, correct?
A. Correct.
Q. Okay. So you know what Platinum American
Trust holds?
A. Yeah, nothing else.
Q. You just said that you were aware of.
A. Yeah.
Q. I wanted to make sure there is kind of
nobody else who would have better knowledge than
you.
A. No, that's correct.
Q. Okay. Why did you form Platinum American
Trust?
A. The concept was to keep the ultimate
beneficial ownership private.
Q. Well, it would have been private if it
was owned by any individual, wouldn't it?
How does putting it in a trust make it
private? You've lost me. Maybe I don't understand
your answer.
A. Well, it just adds another layer of
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privacy.
1
Q. Who first asked you to form a company
2
called J.M. Products?
3
A. Dr. Rossi.
4
Q. All right. In what context did he ask
5
you to form the company, J.M. Products?
6
A. It was with the idea that it would be
7
utilizing the E-Cat machine to produce whatever it 8
was going to produce.
9
Q. At the time were you aware that there was 10
not a particular product it was going to produce? 11
In other words, did he tell you it's
12
going to produce a particular product and you just 13
don't remember that, the name of the particular
14
product or did he not have a particular product that 15
was going to be produced?
16
MR. LEON DE LA BARRA: Objection, 17
privileged.
18
THE WITNESS: He didn't tell me what it 19
was going to produce.
20
MR. CHAIKEN: Chris, we're going to
21
assert attorney-client privilege with respect to 22
conversations between Dr. Rossi and his
23
attorney.
24
n25
MR. PACE: At what point though? I mean
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he's also president of J.M. Products.
MR. CHAIKEN: Right, so if he's giving
legal advice -- to the extent he's giving legal
advice.
MR. PACE: I understand. We can make it
clear on the record when we get to that point
and if you get instructed not to answer, you're
instructed not to answer and the judge will tell
us whether -- where the line is drawn because it
can be ambiguous.
MR. CHAIKEN: Right.
BY MR. PACE:
Q. So as president of J.M. Products has J.M.
Products ever produced a product?
A. I was never involved in the operation.
Q. That's not my question, so let me ask
again. Mr. Johnson, you don't know if J.M. Products
ever produced a product, ever? You don't know the
answer to that question, is that what you are telling
me?
A. No.
MR. LEON DE LA BARRA: Objection.
THE WITNESS: I think a product was
produced. I don't know the volume. I don't
know the -- over what period of time.

BY MR. PACE:
Q. What was the product?
A. It was cooking platinum sponge.
Q. You think that platinum sponge was cooked
and sold by J.M. Products?
MR. LEON DE LA BARRA: Objection.
THE WITNESS: I don't know if it was sold
but it was produced, yes.
BY MR. PACE:
Q. Where was it maintained by J.M. Products?
A. I presume at the facility.
Q. And have you ever seen a single record to
reflect that, a single document that reflects that?
A. For the production of?
Q. Yes, for the production.
A. No.
Q. Because we didn't get any in discovery.
A. No.
Q. I'm just trying to find out. You have
never seen a document that shows that, so why do you
think that it actually produced -- it did something
with platinum sponges?
MR. LEON DE LA BARRA: Objection.
BY MR. PACE:
Q. What's your basis for believing that?
Page 21
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A. Discussions with Jim Bass, the engineer.
Q. And what is it that Jim Bass told you?
A. That Dr. Rossi and -- is it Fabio?
Q. Fabio Fabiani?
A. Yes.
Q. Okay.
A. Were both involved in the production of
whatever it was they were producing with platinum
sponge.
Q. So you have no idea whether J.M. Products
actually produced any platinum sponges, what you know
is that Jim Bass told you that Andrea Rossi and
Fabio -- and Fulvio Fabiani -A. Correct.
Q. -- were involved in something with
platinum sponges, somehow making or transforming
platinum sponges?
A. Correct.
Q. Okay. Would you be surprised to find out
that J.M. Products never actually altered,
manufactured or changed any platinum sponges?
MR. LEON DE LA BARRA: Objection.
THE WITNESS: Yes, I would be surprised.
BY MR. PACE:
Q. Do you know what platinum sponges are?
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A. It's a component of catalytic converters
for cars. Also I believe that it can be used as a
heat sink.
Q. I'm sorry, as a what?
A. A heat sink.
Q. What do you understand that to be?
A. It's a material that will absorb heat.
Q. Correct. But I'm not sure what a heat
sink means.
A. Like, for instance, you can put it in a
computer component and you wouldn't have to have a
fan.
Q. Oh, I see.
A. Because it would suck up the heat.
Q. It would absorb the heat somehow?
A. Yeah, exactly.
Q. Got it.
A. Again, I have no background in any of
that, so I -Q. I understand. You are not here to claim
that you're an expert on platinum sponges or platinum
alloys, correct?
A. Correct.
Q. How many times have you been to the
operating location of J.M. Products?

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. Never.
Q. So you have never seen a product produced
by J.M. Products?
A. That's correct.
Q. Does J.M. Products have any customers?
A. Not that I am aware of.
Q. J.M. Products has a bank account?
A. Yes, it does.
Q. Do you know how much is currently in that
bank account?
A. No, I don't.
MR. LEON DE LA BARRA: Objection.
BY MR. PACE:
Q. Who would know?
MR. LEON DE LA BARRA: Objection.
THE WITNESS: The bookkeeper for
platinum -- for platinum. For J.M. Products.
BY MR. PACE:
Q. Who is the bookkeeper for J.M. Products?
A. Diane Annesser.
Q. A-N-N-E-S-S-E-R?
A. Correct.
Q. All right. And who else would know?
A. I could find out. My secretary could
find out by accessing Bank of America's records
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online.
Q. And your secretary, that's Colette Saw?
A. Sauer, S-A-U-E-R.
Q. Sauer, S-A-U-E-R?
A. Correct.
Q. I never knew that's how it was
pronounced. Do a little translation.
Did J.M. Products ever have any
employees?
A. It had a contract worker, Jim Bass, and
I'm not sure who -- I know that Fulvio was there at
the facility but I think he was employed by Leonardo
so I think it was just Jim Bass would be the only
employee.
Q. I have a -- we'll look through some of
the documents to get into different expenses and
everything.
Let me -- let me take a step back to the
Platinum American Trust. The Platinum American Trust
owns J.M. Products, correct?
A. That's correct.
Q. And to the best of your knowledge that's
the only thing that Platinum American Trust owns?
A. Correct.
Q. Are you aware there is a trust company
Page 25
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that owns some or all of the Leonardo stock?
A. Yes.
Q. That's not the same trust company?
A. It's not the same trust.
Q. Are you the trustee of the other trust
that owns the Leonardo assets or Leonardo stock? I'm
sorry. Are you the trustee of that trust as well?
A. You know, I'm not certain.
Q. What's the name of the trust?
A. I believe it's Newfire.
Q. Newfire Limited?
A. I think it's Newfire Trust.
Q. Where is Newfire Trust based?
A. I believe that's a Grand Cayman trust but
I -- again, I'm conjecturing so I don't really -- I
would have to say I don't know.
Q. I apologize, I'm figuring out how to
write left-handed.
A. I'd have access to that information but
from recollection I don't know.
Q. I'm going to take things a little out of
order, so I apologize for that.
For Di Giovanni, what do you understand
his connection was to Dr. Rossi?
A. I didn't have any understanding what his
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How many times have you spoken with him?
A. Just those two times.
Q. Where did you meet him the first time?
A. Both times were in my office.
Q. The first time, was that when your office
was still on Glades Boulevard?
A. Correct, in Boca Raton. The second time
was my office in Coral Springs.
Q. What was -- what did you discuss during
your meeting with Mr. Di Giovanni?
MR. LEON DE LA BARRA: Objection, that's
privileged. That's privileged.
BY MR. PACE:
Q. Is Mr. Di Giovanni your client?
MR. CHAIKEN: Mr. Johnson's client or
Mr. Leon's client?
MR. PACE: Mr. Johnson's client. I'm
pretty confident -- is that the basis for the
privilege, then okay. Come on.
MR. LEON DE LA BARRA: He formed a
trust.
BY MR. PACE:
Q. Seriously, if you want to take a break
and try to figure out if he's your client or not you
can do so, but otherwise is Mr. Di Giovanni your
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Q. What was -- were you talking to Mr. Di
Giovanni about Raleigh?
A. No, about utilizing the E-Cat.
Q. What did he know about the E-Cat?
A. I think he had a grasp -MR. LEON DE LA BARRA: Objection.
Sorry.
THE WITNESS: Well, I don't know exactly
what he knew but when I was conversing with him
I think he had a general understanding of what
Dr. Rossi was doing with the E-Cat machine.
BY MR. PACE:
Q. Why was he interested in being the
beneficiary of the Platinum American Trust?
MR. CHAIKEN: Object to form.
THE WITNESS: I don't know why.
Financial gain I would presume.
BY MR. PACE:
Q. Did you tell him that there was going to
be any money paid out of the Platinum American Trust?
A. No.
Q. Did you tell him that Platinum American
Trust would ever get any dividends out of J.M.
Products?
A. No.
Page 33
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client?
A. I did not consider him my client, no.
Q. So what did you discuss with Mr. Di
Giovanni?
A. His ownership interest in the trust.
Q. What else did you discuss with him?
A. That was it, other than generalities of
the plant being located in Doral and J.M. producing
or attempting to use the power generated by the
plant.
Q. So let's talk about that. This is
sometime in June of 2014. What you're telling me is
you have a conversation with Mr. Di Giovanni. One of
the things you talk about is the plant in Doral?
A. Well, I don't know if it was located in
Doral at that time or not.
Q. Okay. So that's good to ask the
question.
So what do you recall about talking to
him -- was there a plant? Did J.M. Products have a
plant at that point?
A. There was -- well, J.M. Products never
had a plant, I mean until the one was constructed in
Doral adjacent to the E-Cat machine. But there was
one in Raleigh.
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Q. Did you have any reason to believe that
J.M. Products would ever produce any profit?
MR. LEON DE LA BARRA: Objection.
THE WITNESS: I have -- again, J.M.
Products at that point was testing,
experimenting with things and so.
BY MR. PACE:
Q. I'm sorry.
A. Testing.
Q. At that point it was testing and
experimenting? J.M. Products wasn't doing anything
at that point -MR. LEON DE LA BARRA: Objection to
form.
BY MR. PACE:
Q. -- when you met Mr. Di Giovanni. I am
trying to understand. You said you think he invested
for financial gain. Isn't the reality there was no
prospect of financial gain for J.M. -- I'm just
asking about J.M. Products.
I'm not asking about whether you can make
money elsewhere through some other means, but just
J.M. Products.
A. At the point -MR. LEON DE LA BARRA: Objection to form.
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MR. CHAIKEN: Same objection.
THE WITNESS: Yeah. Well, not at that
time but it had the potential by utilizing the
E-Cat machine.
BY MR. PACE:
Q. But it had no business plan? J.M.
Products at the time you met with Mr. Di Giovanni had
no business plan, correct?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: It was going to utilize the
E-Cat machine for its power source.
BY MR. PACE:
Q. Is that the scope of the business plan?
Is that the full business plan of J.M. Products?
A. That was -- again, I wasn't involved in
day-to-day operations of J.M. Products. I wasn't
intended to be involved in it.
Q. I understand. I'm asking you when you
met with Mr. Di Giovanni, you said you think he might
have invested for financial gain. I tend to think
that that's unlikely, so I am trying to establish on
what basis would he think there is financial gain.
And what you've told me thus far is J.M. Products was
being formed, correct?
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BY MR. PACE:
Q. Mr. Di Giovanni didn't put any money into
the Platinum American Trust, correct?
A. Not that I am aware of.
Q. The Platinum American Trust didn't
otherwise have any money, correct?
MR. LEON DE LA BARRA: Objection, form.
THE WITNESS: Again, not that I am aware
of. Money could have gone into the bank account
directly by a deposit or a wire transfer and I
would not have been aware of that.
BY MR. PACE:
Q. Let me ask you though, just for when
you're meeting with him in July of 2014. I
understand what you're saying.
Later -- I'm sorry, let me do this
differently. Do I understand what you're saying,
which is later a Bank of America account was opened
in the name of J.M. Products, you don't know who did
or did not put money into that account, correct?
A. I don't know of all of the money that
went into the account.
Q. Understood. You knew some of the money
that went into the account -A. Yes.
Page 37
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A. Correct.
Q. It was somehow going to use the E-Cat
technology, correct?
A. Correct.
Q. It was not going to own the E-Cat
technology, correct?
A. Correct.
Q. You don't know what actually it was going
to do with the E-Cat technology, correct?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Correct.
BY MR. PACE:
Q. It had no -- at the time it had no
employees, correct?
A. That's correct.
Q. You hadn't found Mr. Bass yet, correct?
Either you or Dr. Rossi had not found Mr. Bass yet?
A. That I'm not sure of, when they first
connected, but I don't think so.
Q. Okay. You never told Mr. Di Giovanni
that there was any profit potential in owning J.M.
Products, correct?
MR. LEON DE LA BARRA: Objection to the
form.
THE WITNESS: Correct.
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Q. -- you don't know all of the money? But
let me just -- I am talking about July of 2014 on.
A. The account was established at Bank of
America at about the same time as the corporation was
created.
Q. Okay. Do you have any reason to believe
that money was put into that Bank of America account
by Mr. Di Giovanni or by the Platinum American Trust
in July of 2014?
A. No, I have no reason to think there was.
Q. Okay. Who else was at this meeting with
Mr. Di Giovanni, the first one?
A. Dr. Rossi.
Q. What else -- so you talked about the
Platinum American Trust?
A. Correct.
Q. You talked about the J.M. Products and
the ownership of J.M. Products, correct?
A. Correct.
Q. Did you -- did you talk at all about what
Mr. Di Giovanni did for a living?
A. No.
Q. You didn't receive -- you didn't actually
receive any money from Mr. Di Giovanni on that day,
correct?
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A. That's correct.
Q. You said you met him -- I think I'll have
to come back to that meeting a little bit but let me
ask you, you said you met him two months ago. What
was the reason for that meeting?
I'm sorry, let me start that over again
just to make sure I have it correct. Am I correct, I
believe you testified that you met him about two
months ago. Does that sound correct?
A. That's right.
Q. That's only the second time you met him,
correct?
A. Correct.
Q. All right. So why did you meet him two
months ago?
A. I think he was with Dr. Rossi and it
was -- Dr. Rossi had come to my office.
Q. Did you talk to him?
A. To Dr. Rossi?
Q. Did you talk to Mr. Di Giovanni?
A. Yes, I did.
Q. What did you discuss with him?
A. Just pleasantries.
Q. What were the pleasantries?
A. "How are you doing?" You know, "How do
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you like South Florida? How's the weather?" That's
basically it.
Q. Do you know whether -- do you believe at
this time he was still living in Italy or do you
believe at the time he had moved to Florida?
A. I didn't know. I don't know.
Q. You haven't had any other communication
with Mr. Di Giovanni in terms of the trust?
A. No.
Q. So you don't send him annual updates on
the trust?
A. No.
Q. Did he -- when you met him two months ago
did he ask about the trust?
A. No.
Q. Did he ask about J.M. Products?
A. No.
Q. Did he ask about anything?
A. No. Again, it was pleasantries. Again,
I was not involved in the day-to-day operation of the
facility itself, so any kind of questions like that I
would have to say I don't know.
Q. Why was Mr. -- Why was Dr. Rossi coming
up to visit you?
A. We had --
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MR. CHAIKEN: I'm going to instruct the
witness to extent that it involves an
attorney-client communication, you are
instructed not to answer. If it didn't involve
the provision of legal advice, then you can
answer.
THE WITNESS: It was for legal matters.
BY MR. PACE:
Q. Was Mr. Di Giovanni present?
A. Yes, he was.
Q. Was he necessary for the legal advice?
A. No, he wasn't.
Q. So what did you talk to Mr. Rossi about
or Dr. Rossi about? I mean he was there. That's why
he's giving you that.
That's why you're getting the look from
Mr. Rossi's counsel is Mr. Di Giovanni -- he wasn't
involved in it, he just kind of came in and sat in
the room while you talked to Dr. Rossi?
A. Yes.
Q. Okay. So what did you discuss?
A. We discussed this case. We discussed Jim
Bass -- Bass's employment, the termination of the
sublease between Leonardo and J.M. Products.
Q. So let's go through those different
Page 41
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ones. I'm going to take them kind of in a differing
order than you just gave them to me.
Termination of the sublease. This is the
sublease from Leonardo Corporation to J.M. Products
of space at the Doral warehouse, correct?
A. Correct.
Q. J.M. Products never paid any rent to
Leonardo, correct?
A. There was an arrangement for monies to be
paid based upon what was produced, I believe.
Q. Let me rephrase that. Actually, let me
say the same thing and let's see if you answer my
question this time.
J.M. Products never paid any rent to
Leonardo Corporation? I am asking you actually paid
rent to Leonardo Corporation.
MR. LEON DE LA BARRA: Objection to form.
THE WITNESS: Not that I am aware of.
BY MR. PACE:
Q. We're going to talk in a little bit and
we got some documents about what some arrangements
were made, but there was actually no payment that you
were aware of?
A. Yeah, remember Diane Annesser, the
bookkeeper and accountant handles the payment of the
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bills for J.M. Products so there could have been but
not that I am aware of.
Q. Do you have any basis to believe that a
single rent payment was made by J.M. Products to
Leonardo Corporation?
A. Not that I am aware of.
Q. All right. And what was discussed about
terminating the sublease?
A. The fact that it had been terminated and
that -- what was the status of both sides of the
facility.
Q. Were you a -- had you been named -- at
the time of this meeting had you been named as a
party?
A. I believe so.
Q. So it must have been -- I know you say a
couple of months ago but I am just trying to figure
it out.
So it must have been at least after
August. Let me rephrase. Let me do this
differently. How confident are you this meeting was
a couple of months ago as opposed to three months ago
or four months ago?
A. It was in 2000 and -Q. It was definitely 2016, correct?
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facility and was hoping to keep the facility going.
Q. Keep what facility going?
A. The J.M. Products side of the facility.
MR. LEON DE LA BARRA: You guys want to
take a break, fix all the exhibits.
MR. PACE: I don't want to fix all the
exhibits but if you want to keep going, I'm
happy to keep going.
THE WITNESS: I don't mind.
MR. PACE: Let's mark this as Exhibit 2,
3 and 4.
(The document referred to was thereupon
marked Johnson Exhibit 2 for Identification, a copy
of which is attached hereto.)
(The document referred to was thereupon
marked Johnson Exhibit 3 for Identification, a copy
of which is attached hereto.)
(The document referred to was thereupon
marked Johnson Exhibit 4 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. Mr. Johnson, so you have got now in front
of you Johnson Exhibit 2, 3 and 4. Let me start you
with what should be 2 there, which is a picture of a
warehouse with a container.
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A. Yeah, had to be. I think after
Thanksgiving.
Q. Are you -A. I'm not -Q. I'm trying to figure out is there some
touchstone you could go to to say I know it had to be
after Thanksgiving because my grandkids were down or
must have been before a certain time?
So naming in the lawsuit is a helpful
touch point, right? You were named in the lawsuit in
August of 2016, so if you were already a party in the
lawsuit it must have been after at least August 2016?
A. That's correct.
Q. I am trying to find out if there is any
other way of narrowing it. Maybe as we talk about
the conversation that will help.
A. Okay.
Q. So you asked about what was going on on
both sides of the warehouse?
A. Yeah, it was just informational really.
Q. What were you told?
A. That the E-Cat machine had been shut
down. I believe it had been shut down at that time.
It was under basically lock and key and that
Dr. Rossi was working on the J.M. side of the
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Have you ever seen that warehouse or that
container?
A. No, I have not.
MR. LEON DE LA BARRA: Copies?
BY MR. PACE:
Q. Looking at Exhibit 3 and 4, have you ever
seen that -- that equipment before?
A. No. Although when I was in Raleigh, I
don't know if it's the same machine or a different
machine, but something similar was in Raleigh.
Q. So if you can do me -- that will help me
if you can identify it by picture. You were looking
at which exhibit in front of you?
MR. LEON DE LA BARRA: Chris, give me a
second, if I may. I have the wrong exhibits.
Those two, I think I'm missing the fourth
exhibit. Thank you.
BY MR. PACE:
Q. I'm sorry, let's use -- if we can
identify it by the picture there. What is it that
you think you saw in Raleigh?
A. What appears to be a shipping container.
Q. We're looking at Exhibit 2?
A. 2.
Q. So what you see in Exhibit 2 appears to
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be a shipping container you had seen previously?
A. Again, I don't know if it's the same
container or a different container.
Q. Understood. I'm sorry, let me ask you
differently. Understanding you don't know if it's
the exact same container, when you were in Raleigh
previously, and we will talk about that meeting in a
little bit, but when you were in Raleigh previously
you believe you saw a container that at least looked
similar to that one?
A. Correct.
Q. You said about the next two pictures as
well, you said that looked like equipment you had
also seen in Raleigh, North Carolina?
A. Again, I was not inside the container in
Raleigh.
Q. Let me ask you the question again.
Looking at Exhibit 3 and Exhibit 4, when you were
just looking at those a second ago -A. Yeah.
Q. -- you told me that that looks like
equipment you saw in Raleigh, North Carolina.
A. No, not 3 and 4 because I was never
inside the container in Raleigh.
Q. Got it. Understood. I'm sorry, I
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misunderstood. So it's only Exhibit 2 looks like -looks like something you also saw in Raleigh, North
Carolina but not Exhibit 3 and 4?
A. Correct.
Q. And from Exhibit 3 and 4 do you see -what do you see in Exhibit 3?
A. In 3 it looks to be a picture inside a
container with piping that is serpentine with the top
four rows that are insulated.
Q. And how about on the next picture? I'm
sorry.
A. Exhibit 4.
Q. I should use numbers, Exhibit 4. I
apologize.
A. On Exhibit 4 -- let's see. I see across
the top appears to be piping that is insulated. In
the middle, again, insulated piping. Again, I don't
have any scientific background but it looks like some
type of bypass.
Q. Kind of the bottom part of the picture?
A. Yeah, where steam or water could go
through here or it could go through the box.
Q. Understood. Do you see any process in
there that you would identify as a manufacturing
process?
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MR. LEON DE LA BARRA: Objection to form.
THE WITNESS: No.
BY MR. PACE:
Q. I got us sidetracked here for a little
bit.
You were talking about when you met with
Dr. Rossi and Mr. Di Giovanni, you were talking about
both sides of the warehouse, what was being done at
both sides of the warehouse?
A. Correct.
Q. You were told by Dr. Rossi that he was
working on the J.M. Products side of the warehouse?
A. That's my recollection, yes.
Q. Did he tell you what he was doing on that
side of the warehouse?
A. No. I presume that's why -- that's why
Francesco Di Giovanni was here, I think, to visit
with Dr. Rossi.
Q. And find out what was going on at the
warehouse?
A. That's what I presumed, yes.
Q. That would be consistent with the nature
of your meeting with Mr. Di Giovanni and Dr. Rossi,
talking about these subject areas?
A. Yes.
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Q. You understand he's interested in that
issue because he is the owner of the Platinum
American Trust, which in turn is the owner of J.M.
Products, which in turn has been sued in the lawsuit?
A. Correct, but I think the purpose of the
visit was for these other matters and this was a
sideline.
Q. Okay. How did the issue of the sublease
come up and the termination of the sublease?
A. It's just that it was terminated by
Fernando Aran on behalf of J.M. and I was just
curious as to what was happening with the facility.
Q. What were you told was going on on the
Leonardo side of facility?
A. Again, it was shut down, locked up.
Q. Was the whole facility shut down and
locked up or was it just the containers shut down and
locked up?
A. I don't know. I presumed it was the
machine itself and not the facility.
Q. Because, for example, people would be
coming in and out of that facility?
A. Right.
MR. LEON DE LA BARRA: Objection to form.
THE WITNESS: At least as to the J.M.
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1
side.
2
BY MR. PACE:
3
Q. Do you know what happened as to any
4
equipment or any personal property that was at that
5
location that belonged to J.M. Products?
6
A. No.
7
Q. Are you aware of whether any of the
8
property -- any property or devices or equipment at
9
that location, are you aware whether anything there
10
ever belonged to J.M. Products?
11
A. I presume that the facility on the J.M.
12
side belonged to J.M. Products, yes.
13
Q. And why do you presume that?
14
A. Because J.M. was utilizing the power from
the E-Cat and that was my presumption, they owned it. 15
16
Q. You said J.M. was utilizing the power
from the E-Cat. You are saying that you know it was 17
18
utilizing it, you're saying you think or you were
19
told it was utilizing it?
MR. LEON DE LA BARRA: Objection to form.
form.220
21
THE WITNESS: Again, I had never been to
22
the facility. I was told it was being
23
utilized.
24
BY MR. PACE:
25
Q. You were told by Dr. Rossi that it was

Dr. Rossi because he was billing by the hour.
He would come by my office to pick up his
check and so sometimes we would go out to lunch.
Sometimes he'd just come into my office and the gist
of the conversations were how are things going and he
would say he's got me working on this or that and
things seemed to be going good.
Q. I want to come back -- we'll go through
kind of in detail your discussions with Jim Bass but
for present purposes, just thinking a little about
timing here too, for present purposes I just want to
ask about what he told you about any use of steam
power being provided by Leonardo.
So did he ever -- let me ask. What did
he tell you as to how that steam power is being used?
A. Nothing.
Q. Okay. He had mentioned at one point
platinum sponges though, correct?
A. I think that at one of those
conversations we -- platinum sponge came up.
Q. But otherwise Bass didn't provide you any
usage that J.M. Products was making of the power
supposed to be provided by Leonardo?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Join.
Page 53

Page 51

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

being utilized?
A. Correct, and Jim Bass.
Q. And you were told by Jim Bass. Did Jim
Bass ever tell you how -- I think this goes back to
our conversation but I just want to make sure I am
not missing something.
How many times did you have conversations
with Mr. Bass about what was -- what J.M. Products
was supposedly doing or not doing with the power
being provided, the steam power being provided from
Leonardo Corporation?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Join.
THE WITNESS: Probably had five or six
conversations with him regarding that.
BY MR. PACE:
Q. Okay. Let's go through those
conversations, just so I can get an understanding.
What do you recall the first conversation
with Mr. Bass on that subject?
A. A little background. J.M. would write a
check payable to Jim Bass's corporation for work that
he had done and he would send the invoice to my
office and we would cut him a check for that invoice,
after it being reviewed by the bookkeeper and by

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

THE WITNESS: No, we didn't discuss
that.
BY MR. PACE:
Q. All right. Did you have knowledge of
that from any other source? You are the president of
J.M. Products.
Did you have any knowledge as to what was
being done -- from any other source, in terms of what
was being done with the steam power being provided to
J.M. Products?
A. No.
Q. Do you have any idea of how much steam
power would be provided by the plant that Leonardo
was operating if it was operating as Leonardo
claimed?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: The only information I
would have on that is what the term sheet
provided.
BY MR. PACE:
Q. All right. Do you know what it means -A. And what the license agreement provided
as to the trial period. I think it was one kilowatt.
Q. Does one megawatt -A. Again, I don't know. Whatever those
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documents provide is -- and I was told meeting or
exceeding those requirements.
Q. Do you know how much one megawatt of
power would -- what that equates to?
A. No.
Q. Do you realize it equates to a small
residential housing division?
MR. LEON DE LA BARRA: Object to form.
MR. CHAIKEN: Object to form.
THE WITNESS: Again, I have no concept of
what that would be.
BY MR. PACE:
Q. Has anyone described to you that the
amount of power coming out -- that was supposed to be
coming out of the Leonardo plant would be enough to,
you know, power a small subdivision or several large
apartment buildings or anything of that nature?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Jim Bass and I had that
conversation. He said this thing could be
utilized to power a subdivision.
BY MR. PACE:
Q. Okay.
A. That was the extent of any discussions we
ever had regarding this.
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question was a little bit different.
I was asking about the operations of J.M.
Products. I'm sorry.
A. Okay.
Q. You may have the same answer. I
apologize, I just want to make sure I'm clear.
Who was involved in -- who had more
involvement in the operations of J.M. Products than
you?
A. Again, my involvement was next to none
but it would be Dr. Rossi, James Bass, for a time I
believe Fulvio Fabiani.
Q. What was Dr. Rossi's involvement with
J.M. Products operations?
A. Basically ran it.
Q. We have got a number of documents after
we take a break reflecting some of this, but what
was -- what was Mr. Fabiani's involvement in the
operations of J.M. Products?
A. I believe he was assisting Dr. Rossi.
Q. Do you know any more details than that?
A. No. Again, it's engineering. Not my
bailiwick.
Q. Had you ever meet -- had you ever met
Mr. Fabiani?
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Q. He's referring to the one plant, correct?
A. Yeah.
Q. He was referring to that one plant. And
you never looked any further into the idea of how is
J.M. Products using enough power to, you know, power
an entire subdivision of residences in its
operations?
A. No, it wasn't my job.
Q. You were the president of J.M. Products
though, correct?
A. Right, but I was not involved in what
J.M. Products was doing. I was involved in keeping
the corporation straight and, again, the creation of
the trust, that sort of thing. I wasn't involved in
day-to-day operations.
Q. And the only person you are aware of who
is involved in day-to-day or involved more regularly
than you was who?
A. Again, my involvement was next -- was
nothing really in the day-to-day operations.
Q. Who had more involvement?
A. Dr. Rossi. I have been told that
Industrial Heat had representatives there often.
Q. I'm sorry, I am asking about where -- we
will talk about what I think you're covering but my
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A. Yes, I have.
Q. On how many occasions?
A. Twice.
Q. Before I get into any substance of it, is
he a client of yours?
A. He is.
Q. In what capacity?
A. I created his corporation.
Q. Is that US Quantum Leap?
A. That's correct.
Q. Is he still a client of yours or is he a
former client?
A. As to the corporation, I still consider
him my client. I mean -Q. As to the corporation, I'm not quite sure
what that means.
Do you maintain -- does your office still
maintain that corporation for Mr. Fabiani?
A. Correct.
Q. I think the most recent filings were done
by Ms. Annesser. Would she still be doing the
corporate filings if you were still maintaining the
company?
A. We were probably in discussions with
Diane Annesser daily as to who is going to do what on
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the various corporations that are involved.
Q. Okay. So how long have you known
Ms. Annesser?
A. It's got to be 2013, maybe '12.
Q. And how is it you first met her, I mean
professional interaction?
A. It was -- I had some clients that had
purchased properties on South Beach and they were
looking for an accountant and one of them had come
across Diane Annesser, introduced me to her and I
believe a bunch of other clients. These Italians all
know each other so they ended up all gravitating to
her.
Q. Okay.
A. That's because they were foreigners but
investing in US real estate.
Q. So the common tie were these were Italian
citizens or people originally from Italy who are now
all investing in real estate somewhere in South
Florida?
A. Correct.
Q. So what were the two times you met with
Mr. Fabiani?
A. I believe when his corporation was first
created and then again in Raleigh, North Carolina.
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A. Dr. Rossi said he needed an electrical
engineer. I think that at some point Fulvio Fabiani
was not involved.
He -- I believe that Fulvio and Jim Bass
were both electrical engineers and this was to, from
what I understand, work on not the E-Cat machine but
to work on processors or controllers for utilizing
them.
Q. Let me see if I can understand that a
little bit. So Mr. -- Your understanding is that
Mr. Bass and Mr. Fabiani had a similar skill set or
certain similarities in their skill set in terms of
being electrical engineers, correct?
A. Correct.
Q. Your understanding was that there was
something that Mr. Bass -- is there something
Mr. Bass knew how to develop or build that
Mr. Fabiani did not or is it the idea they would work
together on whatever additional equipment was going
to be created?
MR. LEON DE LA BARRA: Object to form.
MR. CHAIKEN: Object to form.
THE WITNESS: I am not certain, but it
was my impression that they both had similar
skill sets.
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That was the first time I met him, in Raleigh.
Q. In terms of meeting him in Raleigh, how
many -- how many times did you go to Raleigh, North
Carolina? Let me just ask the broad question. It
might make it even easier.
How many times have you been to Raleigh,
North Carolina?
A. Once.
Q. Once. So the time when you met with
Mr. Fabiani was the same time that you met with
individuals at Industrial Heat?
A. That's correct. In fact, he picked us up
from the airport, Dr. Rossi and I.
Q. Mr. Fabiani picked you up?
A. Correct.
Q. Okay. And do you recall what -- that was
in 2014, correct?
A. Yeah, I don't recall the exact date but I
think the airline tickets and all that have been
produced, so the date is available. 2014, that was
right.
Q. You talked to me about the Rossi
involvement in J.M. Products and the Fabiani
involvement in J.M. Products. What was the Bass
involvement in the operation of J.M. Products?
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BY MR. PACE:
Q. Were they going to be -- I'm sorry, I
will ask -- this is a far easier way of asking the
question.
Was it your understanding that they were
going -- that Mr. Bass and Mr. Fabiani were going to
be working together or they were going to be working
on separate and distinct projects?
A. They would be working together on the
J.M. side of the facility but I understood that
Mr. Fabiani was also working with Dr. Rossi on the
Leonardo side of the facility.
Q. And on the J.M. side of the facility what
you understood is Mr. Bass, Mr. Fabiani were working
on what? I think you were just talking about
circuits boards.
A. Controllers to control the process and I
think they were working on some type of robotic
process to produce things. But again, that was just
my impression. They would be the two to ask.
Q. Are these controllers for -- controllers
for what? Are they controlling the E-Cat or are they
controlling something on the J.M. Products side?
A. The one Jim Bass was working on was for
the J.M. Products side, I believe.
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A. Again, I think this was one of the terms
of the license agreement, I believe, that this had to
be produced.
Q. Okay. In fact, this is May 10th and you
don't send -- as of May 10th that $10 million is
still being held by you in escrow, correct?
A. Correct.
Q. Did you ever -- did you ever meet Ruggero
Giunti -- I'm actually part Italian, believe it or
not. Pace is Pace. You think I would be far better
at this. Ruggero Giunti?
A. No, I have not ever met him.
Q. Do you know anything about him?
A. No, I don't.
MR. LEON DE LA BARRA: Objection.
BY MR. PACE:
Q. So you were -- you were not involved in
securing his services?
A. No, I was not.
Q. And after he provided this validation,
you do not -- you didn't have any occasion to have a
discussion with him about this verification notice?
A. No.
Q. So essentially you -- under -- as you
recall under the escrow agreement you were entitled
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to accept the IP verification notice as written or as
provided to you?
A. Correct, and I think that there was some
further terms that the parties had to authorize
release of the money or something like that.
Q. I apologize. I am not trying to say that
there weren't additional conditions. I meant as to
the -- the IP verification notice condition, you were
entitled to rely on an IP verification notice without
having to actually, for example, follow-up and call
somebody and say, hey, Mr. Giunti, I need to know
that you signed this document or that you really
believe it or anything of that nature?
A. That's correct.
MR. LEON DE LA BARRA: Objection.
THE WITNESS: I believe it was a
condition to the license agreement that this was
attached in blank and it was to be provided if
everything worked.
BY MR. PACE:
Q. Let me cover just a few more documents
before we take a break, if I can. Let's start with
the incorporation. That's Exhibit 11.
(The document referred to was thereupon
marked Johnson Exhibit 11 for Identification, a copy
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of which is attached hereto.)
MR. LEON DE LA BARRA: Do you have extra
copies or should we share this one?
MR. PACE: Yes, we've got an extra one.
MR. LEON DE LA BARRA: Thank you.
MR. CHAIKEN: Thank you.
BY MR. PACE:
Q. Mr. Johnson, just looking here at what we
have marked as Exhibit 11, we have been talking about
J.M. Products today but in fact when the company was
originally formed it was called J.M. Chemical
Products, Inc. correct?
A. That's correct.
Q. Does this reflect, what we're looking at
here, the articles of incorporation you filed for
creating J.M. Chemical Products, Inc.?
A. Yes, it is.
Q. You see here that it was June 27th of
2014. Is that consistent with your recollection of
when J.M. Products was formed?
A. Yes.
Q. And this was shortly after the creation
of the Platinum American Trust?
A. I believe it was -- the effective date?
Q. The effective date of the Platinum
Page 89
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American Trust is effective June 14, 2014.
A. Okay.
Q. I guess my question was a little
different, I apologize. I'm trying to see if this
gives you context.
You had said that it was not necessarily
signed on June -- it may have been signed on June
14th, the Platinum American Trust, but it may have
been signed a few days before or a little bit
afterwards. Then you had testified that you recall
that it was kind of -- that it was signed right
around or in conjunction with creating J.M.
Products.
I'm just asking you if J.M. Products was
actually opened or created in June 2014 -- I'm sorry,
June 27 of 2014 -A. Correct.
Q. -- does that give you any recollection as
to whether the Platinum American Trust was signed off
on before or after or the same day?
MR. LEON DE LA BARRA: Objection to
form.
BY MR. PACE:
Q. It doesn't?
A. No, it doesn't.
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Q. Sometimes these things refresh
recollection, sometimes they don't. Why was it
called the Platinum American Trust? Who came up with
that name?
A. I believe Dr. Rossi did, and it was just
a name.
Q. You didn't ask for the basis for the
name?
A. No, I did not.
Q. Who came up with the name J.M. Chemical
Products, Inc.?
A. I believe that would have been
Dr. Rossi.
Q. Do you know what the basis was for coming
up with that name?
A. No, I do not.
Q. Looking at the J.M. Chemical Products,
Inc., what's here as Exhibit 11, they have a
principal office listed on the second page of that
exhibit, if you look at it. Principal office is
listed as 790 -- I'm sorry, 7900 Glades Road, Suite
530 in Boca Raton.
That's your law office, correct?
A. That's correct.
Q. And at this time you weren't aware that
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-- at this time J.M. Chemical Products didn't have
any other locations?
A. That's correct.
Q. You were listed as the shareholder of -well, I misspoke. I apologize. On the top of page 3
you are listed as the director of J.M. Chemical
Products, correct?
A. Yes. Yes.
Q. Your are listed as the president of J.M.
Chemical Products, correct?
A. Yes.
Q. You are listed as the secretary of J.M.
Chemical Products?
A. Yes.
Q. And you are listed as the treasurer of
J.M. Chemical Products?
A. Correct.
Q. Has there ever been any other president
of J.M. Chemical Products?
A. No.
Q. Has there ever been any other president
of J.M. Products?
A. No.
Q. Has there ever been any other secretary
of either J.M. Chemical Products or J.M. Products?
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A. No.
Q. Has there ever been any other director of
J.M. Chemical Products or J.M. Products?
A. No.
Q. Did J.M. Chemical Products ever issue
shares?
A. Physical shares, no.
Q. Did J.M. Products ever create any shares,
to the best of your knowledge?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: No, they were authorized.
BY MR. PACE:
Q. You're getting at what I was getting at.
You were authorized to have the shares, but no shares
were actually ever issued by the corporation?
A. That's correct.
Q. All right. These are going to be easy
questions but I am going to ask them anyway right
before we take the break. It makes sense, I think.
There was never any board meetings of
J.M. Chemical Products or J.M. Products, correct?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Board meetings, no.
BY MR. PACE:
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Q. There were never any executive meetings
of the executives of J.M. Chemical Products or J.M.
Products, correct?
MR. LEON DE LA BARRA: Object.
THE WITNESS: It's hard to meet with
yourself.
BY MR. PACE:
Q. I'm just asking the kind of basic
questions before we take our break.
There was never any shareholder meeting
of J.M. Chemical Products or J.M. Products?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: No.
BY MR. PACE:
Q. There was never any action taken by the
shareholders of J.M. Chemical Products or J.M.
Products by written consent in lieu of a shareholder
meeting, correct?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: That's correct.
BY MR. PACE:
Q. In fact, J.M. Chemical Products and J.M.
Products has taken no corporate action other than to
perpetuate its existence with the State of Florida -MR. LEON DE LA BARRA: Object to form.
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MR. CHAIKEN: Object to form.
BY MR. PACE:
Q. -- correct?
A. Essentially, yes.
Q. All right. Are you being provided
indemnification by J.M. Chemical Products or J.M.
Products?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Article X provides in the
articles of incorporation: "The corporation
shall indemnify any officer or director or any
former officer of director, to the full extent
permitted by law." So I guess the answer would
be yes.
BY MR. PACE:
Q. You are being indemnified?
A. According to the articles.
Q. Maybe I should phrase it differently
then.
Other than what you just read in the
articles, do you have any basis to believe that you
are being indemnified by J.M. Products or J.M.
Chemical Products?
A. No, other than what the articles provide.
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conversation, just to give me these answers.
Did you talk with anyone during your
lunch break?
A. Yes, I did.
Q. With whom did you talk during your lunch
break?
A. These three gentlemen.
Q. And that would be your lawyer, Andrea
Rossi and the lawyer for Andrea Rossi?
A. Right, and Mr. Rossi -- Dr. Rossi.
Q. Again, give your lawyer a chance to
object. What did you discuss during your lunch
break?
MR. LEON DE LA BARRA: Objection,
privilege.
MR. PACE: You are instructing him -MR. LEON DE LA BARRA: Do not answer
that.
BY MR. PACE:
Q. Don't answer. Did you discuss your
testimony from this morning and early afternoon
during your break with -- during your break?
MR. LEON DE LA BARRA: Objection, you
don't have to answer that.
BY MR. PACE:
Page 97
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Q. I'm sorry, my question was poorly asked
before. We're at a little but after 11:30. Should
we take a -- like a one hour break, 45 minute break?
MR. CHAIKEN: 12:30 you mean, Chris?
MR. PACE: What did I just say?
MR. CHAIKEN: 11:30.
MR. PACE: I apologize. Let's go off the
record and figure out the duration or figure out
the time.
THE VIDEOGRAPHER: Going off the record.
The time is 12:33.
(Thereupon a lunch recess was taken,
after which the following proceedings were had.)
THE VIDEOGRAPHER: Good afternoon. We're
now back on the record. The time is 1:47. This
is media number three.
BY MR. PACE:
Q. Mr. Johnson, first I'm going to start by
reminding you that are you are still under oath. Do
you understand that?
A. Correct.
Q. I am also going to ask you questions as
we did before, which is the last time I have to ask
today, but just remember I'm asking you originally
not to tell me about the substance of any
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Q. You are going to follow that instruction,
those instructions?
A. Yes, I am.
Q. Let me resume around where we left off.
We left off with the incorporation document for J.M.
Chemical Products.
I am going to hand you what I marked as
Exhibit 12, Johnson Exhibit 12.
(The document referred to was thereupon
marked Johnson Exhibit 12 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. So this is a -- this is changing the name
of J.M. Chemical Products to J.M. Products, correct?
A. Correct.
Q. And this was done September 2014,
correct?
A. Yes, it was.
Q. And J.M. Chemical Products had only been
incorporated in the very end of June 2014, correct?
A. Yes.
Q. Why was it that you changed the name of
J.M. Chemical Products to J.M. Products in September
of 2014?
A. Looking to rent a facility we were
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running into some problems with landlords questioning
the name, Chemical.
Q. When you say we were trying to rent a
facility, what was your role in connection with
renting a facility?
A. Reviewing the proposed leases.
Q. Who was actually out there meeting with
landlords and trying to find a facility?
A. Dr. Rossi and I believe some real estate
agents that he had employed.
Q. Do you know who those real estate agents
are?
A. No.
Q. What is it your understanding is of the
problem that was being had with the landlords?
A. They were just questioning what do you
do, are you manufacturing chemicals, what kind of
chemicals are they, that kind of thing.
Q. Were they concerned with having chemical
operations at their real estate locations?
A. Correct.
Q. As somebody that is familiar with real
estate and businesses involved in real estate, that's
not a surprising concern, of real estate owners
voicing about having chemical operations at their
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plant, at their locations, correct?
MR. LEON DE LA BARRA: Objection.
THE WITNESS: Correct.
BY MR. PACE:
Q. That's because chemical -- using those
kind of chemicals, they could cause environmental
damage, they could cause damage to the property or
they could even be explosive, correct?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Depending what kind of
chemicals, yes.
BY MR. PACE:
Q. Why was the name -- I think you testified
earlier today that the name originally was selected
by Andrea Rossi; is that correct?
A. Correct.
Q. Do you know why it was selected to be
J.M. Chemical Products?
MR. CHAIKEN: Object to form.
THE WITNESS: No, I don't.
MR. LEON DE LA BARRA: Join.
BY MR. PACE:
Q. Was it your understanding that J.M.
Chemical Products would be involved somehow in a
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chemical product?
A. Yes.
Q. What chemical product?
A. At some point I learned it was platinum
sponge, but I don't know if I knew that when it was
created or the name was changed.
Q. Whose idea was it to change the name of
the company to J.M. Products from J.M. Chemical
Products?
A. Dr. Rossi.
Q. Did you have any further discussion or
input on the changing of the name of the company?
A. No.
Q. Did changing the name of the company to
eliminate the word chemical eliminate the barrier
that landlords had been raising about having a
company involved in the chemical business?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: I think it cured the
problem.
BY MR. PACE:
Q. In terms of the business which J.M.
Chemical Products was engaged versus J.M. Products,
so let's just talk the 1st of September until the
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last day of September of 2014, the business of J.M.
Products or J.M. Chemical Products didn't change at
all, did it?
A. No, it did not.
Q. So substantively there was no change to
the business operations of J.M. Chemical Products
when it became J.M. Products, correct?
A. Correct.
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
BY MR. PACE:
Q. But by altering the name it was able to
eliminate the concern of landlords that they would
have chemical operations at their locations?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Correct.
BY MR. PACE:
Q. The document here that you are looking
at, Exhibit 12, says the amendment was adopted by the
board of directors without shareholder action.
J.M. Products didn't actually have a
board of directors, correct?
A. Correct.
MR. CHAIKEN: Object to form.
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A. Correct.
(The document referred to was thereupon
marked Johnson Exhibit 15 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. I'm handing you what's been marked as
Johnson Exhibit 15. This is another e-mail from
Andrea Rossi to you and to Ms. Sauer, correct?
A. Correct.
Q. This is September 1st, correct?
A. Yes, it is.
Q. Now, it says here, point 1: We have
rented and signed as Leonardo Corp. the rental of the
factory, very beautiful, at the following address,
2861 Northwest 46th Street, Doral, Florida 33166.
Let's just start there. 2861 Northwest
46th Street, that's that address where -- -MR. LEON DE LA BARRA: I think you're
getting the address wrong.
MR. PACE: Thanks. Did I start with 2?
MR. LEON DE LA BARRA: Yes.
BY MR. PACE:
Q. 7861 Northwest 46th Street in Doral
Florida, that is the address where J.M. Products was
eventually operating or had whatever operations it
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operations.
A. Uh-huh.
Q. But that doesn't seem consistent with the
document we're looking at right now, correct?
MR. LEON DE LA BARRA: Objection to form.
MR. CHAIKEN: Object to form.
THE WITNESS: Well, I don't know what
name -- remember, this was a lease between the
landlord and Leonardo. It didn't involve J.M.
Chemical.
BY MR. PACE:
Q. No one was out searching for leases for
J.M. Chemical Products after September 1, were they?
They wouldn't be.
MR. LEON DE LA BARRA: Objection to
form.
BY MR. PACE:
Q. You weren't going to have a second
location, were you?
A. Right.
MR. LEON DE LA BARRA: Objection to form.
THE WITNESS: No, you're right.
BY MR. PACE:
Q. Let's walk that through again. So as of
September 1st, as you understood from this e-mail,
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had?
A. I believe so, yes.
Q. Your understanding from this is that
location was actually rented not by J.M. Products but
by Leonardo Corporation, correct?
A. That is correct.
Q. All right. Next, it says, now we make
a -- we make a sublease contract between Leonardo and
JMC to be signed by JMC.
You understand JMC to be a shorthand
reference to J.M. Chemical Products?
A. Correct.
Q. Do you recall whether you actually
entered that sublease? I'm sorry, let me ask again.
Do you recall whether J.M. Products or
J.M. Chemical Products ever entered that sublease?
A. I believe we did, yes. I mean I believe
I signed it on behalf of J.M.
Q. We looked at the name change a second
ago. That document is dated later in September, if
you go back to Exhibit 12.
A. Uh-huh.
Q. So what you had mentioned to me that the
reason for the name change was because there was
problems renting a location for having any
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there was no longer a need for J.M. Chemical Products
to rent any location anywhere?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: After this September 1,
correct.
BY MR. PACE:
Q. So when you filed to change the name of
J.M. Chemical Products to J.M. Products later in
September, it wasn't to appease landlords so that a
location could be rented for J.M. Products/J.M.
Chemical Products, correct?
MR. LEON DE LA BARRA: Object to form.
MR. CHAIKEN: Object to form.
THE WITNESS: No. The -- we'd run into
this resistance with landlords and I believe the
decision was made we might as well change the
name because if we have a sublease with J.M.
Chemical Products it may raise issues.
BY MR. PACE:
Q. So the property that was going to be
leased at all times was going to be leased by
Leonardo Corporation and then there was going to be a
sublease to J.M. Chemical Products or J.M.
Products -MR. LEON DE LA BARRA: Object to form.
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MR. CHAIKEN: Form.
BY MR. PACE:
Q. -- is that correct?
A. I'm not sure how it was going to be
structured because I wasn't involved in negotiations
with the landlords.
Q. But you said you reviewed the documents
that came in.
A. Yeah.
Q. You would have recognized the name on the
documents, correct?
A. Correct. But that's when the landlord
would say here is the proposed lease.
Q. But a lease is between two parties,
right, the landlord -MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Generally, yes.
BY MR. PACE:
Q. The landlord and -- you're right, not
always, but generally between two parties, a landlord
and a tenant, correct?
A. Correct.
Q. You would recognize the name of the
tenant, right? The tenant is either Leonardo or the
tenant is J.M. Chemical Products --

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. Correct.
Q. -- or J.M. Products, correct?
A. Uh-huh.
Q. Which was it on the leases that you were
looking at?
A. You know, I can't recall but I believe
there was some with J.M. Chemicals, some with
Leonardo. And I believe the -- some of those -- at
least one of them said what other entities are going
to be occupying the property.
Q. And do you recall whether that
occurred -- I assume that would have occurred prior
to September 1st, 2014, correct?
A. I don't know. I presume so, or otherwise
this doesn't make much sense.
Q. There is a -- do you recall anything
about a tenant being evicted from that location?
A. No, that's on a completely separate
issue.
Q. Okay. Having nothing to do with Leonardo
Corporation?
A. Not anything to do with Leonardo or J.M.
Chemical.
Q. Got it. Let me mark for you now the next
exhibit as Exhibit 16.
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(The document referred to was thereupon
marked Johnson Exhibit 16 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. Sorry, everyone else is looking at it
except for you. I apologize. This is actually -yeah, this is the same day as the last exhibit, just
an hour or so later in time.
This is Andrea Rossi instructing you on
how to interact with Industrial Heat in the event you
get a call from Industrial Heat; is that correct?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Correct.
BY MR. PACE:
Q. He's telling you should Industrial Heat
call Johnson to ask information about when JMC, and
the JMC there is short for J.M. Chemical Products?
A. Yes.
Q. To ask information about when JMC would
be ready to receive their plant. What did you
understand the plant to be?
A. The actual container.
Q. The container that -- what we can see
there in Exhibit 2?
A. Yes.
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Q. So should Industrial -- at this point in
time you know who Industrial Heat is, correct?
A. Yes, I do.
Q. They are based up in North Carolina?
A. Yes.
Q. "Should Industrial Heat call Johnson to
ask information about when JMC will be ready to
receive their plant, Johnson can answer that the
factory of JMC should be ready by the end of
September to receive their plant and that as soon
as -- as soon as their will be ready for it they will
put it in contact with their responsible of the Miami
concern. That will be Jim Bass, if he will confirm,
otherwise I will have to find another also with your
help."
Several points out of this. First, you
helped find Jim Bass as an employee or contract
employee or independent contractor of J.M. Chemical
Products?
A. No, Colette Sauer did.
Q. Okay. Colette Sauer is your secretary?
A. Correct.
Q. Andrea Rossi is telling you how to
interact -- what you should communicate to Industrial
Heat, correct?
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A. Correct.
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
BY MR. PACE:
Q. Did you follow this instruction?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: I don't recall if I was
ever contacted by anybody with Industrial Heat.
BY MR. PACE:
Q. If you had been contacted by somebody
from Industrial Heat would you have followed this
instruction?
MR. LEON DE LA BARRA: Object to form.
MR. CHAIKEN: Object to form.
THE WITNESS: Well, it's saying should be
ready by the end of September, contact Jim Bass
and he's also saying if Jim Bass doesn't want to
do it, then we'll have to find someone else or
just say it's not available right now.
BY MR. PACE:
Q. Who would know whether there was a
location available to receive this plant from
Industrial Heat?
A. That would be -MR. LEON DE LA BARRA: Object to form.
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A. Me personally?
Q. Yes, you as the president of J.M.
Chemical Products.
A. That's correct.
(The document referred to was thereupon
marked Johnson Exhibit 17 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. Mr. Johnson, I'm handing you what's been
marked as Johnson Exhibit 17. This is another e-mail
from Andrea Rossi to you and Ms. Sauer, correct?
A. Correct.
Q. This is dated March 3rd, 2015, correct?
A. That's correct.
Q. There is a few things about this letter I
want to ask you about but do you recall letters being
sent by you to Industrial Heat?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Yes.
BY MR. PACE:
Q. Those letters made -- well, what do you
recall those letters being about?
A. I think they were monthly reports as to
how much energy was consumed by J.M. Chemical or
J.M., advising Industrial Heat that this is how much
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MR. CHAIKEN: Object to form.
THE WITNESS: -- Dr. Rossi.
BY MR. PACE:
Q. And you just made reference to part of
this I want to talk about a little more. "That will
be Jim Bass, if he will have to confirm, otherwise I
will have to find another also with your help."
September 1, 2014 had Jim Bass been
employed by J.M. Chemical Products?
A. I don't know the exact date but this
would seem to indicate that they -- Dr. Rossi and Jim
Bass had met, Dr. Rossi had made him an offer and Jim
hadn't responded yet.
Q. If Jim had not accepted, your
understanding from here is that -- that Andrea Rossi
would find somebody, a replacement for Jim Bass with
the help of Colette Sauer?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Correct.
BY MR. PACE:
Q. And you as the president of J.M. Chemical
Products or J.M. Products never had any decision
making role in whether or not to hire Jim Bass as
either an employee, a contract worker or an
independent contractor?
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was consumed.
Q. We're going to get into some of those
letters in a little bit but for now did you
understand those letters were being either originally
written or being reviewed and edited by Andrea Rossi?
A. Yes, the information for those letters
came from Dr. Rossi.
Q. It says here Andrea Rossi is giving
directions as to where they should be e-mailed,
correct? Please e-mail to, and then he provides two
e-mail addresses, correct?
A. Correct.
Q. Then he says: "Attention: Of they
contact you for any reason, forward them to my
attorney Johnson, not to me. I do not belong to
J.M."
MR. LEON DE LA BARRA: Object to form.
MR. PACE: Did I misread that?
MR. LEON DE LA BARRA: Yeah, I think so.
BY MR. PACE:
Q. Let me do that again. The e-mail
states: "Attention: Of they contact you for any
reason, forward to att ney Johnson, not to me. I do
not belong to J.M."
Did I read that correctly this time?
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A. Yes.
Q. The J.M. is a reference to J.M. Products?
A. Yes.
Q. Do you know why Andrea Rossi is providing
this instruction?
A. It wasn't sent to me.
Q. Well, it actually is sent to you. I
mean -A. Yes.
Q. -- the e-mail is to you. Sorry about
that.
A. Yeah, you are right.
Q. If you don't know, you don't know. I am
just asking why was he -- we have already talked
today about J.M. Chemical Product or J.M. Chemical
Products was formed at his request. He picked the
name for it. He gets the location lease. He
provides whatever money that J.M. Chemical Products
or J.M. Products has.
Do you understand why he wants to take
the position that he does not belong to J.M.?
MR. LEON DE LA BARRA: Object to form.
MR. CHAIKEN: Object to form.
THE WITNESS: I believe what he was
getting at is ownership.
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(The document referred to was thereupon
marked Johnson Exhibit 18 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. Okay. I am going to hand you what's
marked as Deposition Exhibit 18. This is also an
e-mail from you or to you from Andrea Rossi a few
days later, March 16, 2015.
A. Yes.
Q. This is Andrea Rossi instructing you as
to where the address -- the official address of J.M.
Products should be?
A. Correct.
Q. And the official address he's providing
you, this is the address of the warehouse that Andrea
Rossi had leased on behalf of Leonardo, correct?
A. That's correct.
Q. When he says: "So the updated address
becomes, instead of Boca Raton as follows." Prior to
this the address of J.M. Products was your law office
in Boca Raton?
A. Correct.
Q. And he tells you and/or Colette to
fashion a -- well, to update the address, however
you're updating it, whether it's on letters or for
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whatever purpose, to refer to J.M. Products Advanced Derivatives of Johnson Matthey Platinum
Sponge. Did I read that correctly?
A. Correct.
Q. What is Advanced derivatives of Johnson
Matthey Platinum Sponge?
A. I take it to mean a product that is
produced using Johnson Matthey platinum sponge, a
derivative of the sponge.
Q. You don't take that to associate any
connection between J.M. Products and Johnson Matthey?
A. As far as like being an affiliate?
Q. Yeah, affiliate, subsidiary, related
company in any sort of way.
A. No, I do not.
Q. Has Andrea Rossi ever told you that the
J.M. for J.M. Products was supposed to be short for
or suggests to be short for Johnson Matthey?
A. No.
Q. What do you understand -- do you have any
basis to know what the J.M. is short for in J.M.
Products?
A. No.
Q. None whatsoever?
A. No.
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Q. You know Andrea Rossi's children, his
wife? I mean there is not like somebody else with a
J.M. that you can think of, oh, that's what it comes
from?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: No, you're right on that.
BY MR. PACE:
Q. Did you have any -- have you ever had any
communication with Johnson Matthey?
A. I believe there was an order placed with
Johnson Matthey for platinum sponge that went through
my office.
Q. An order that went through your office.
Was it an order that was actually paid? Do you know
if anyone actually bought platinum sponges from
Johnson Matthey?
A. Yes.
Q. Was that through J.M. Products?
A. Yes.
Q. Who paid the amount -- what was the
source of funds that J.M. Products used for that
purchase?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: It was -- it was paid for
by J.M. Products or J.M. Chemical Products, one
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or the other. But the source of the funds? I
don't know if it was in the account already or
if it came from Leonardo.
BY MR. PACE:
Q. Okay. Do you know about the size of the
transaction?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: No.
BY MR. PACE:
Q. Would it surprise you if it was over a
million dollars?
A. Yes, I would be surprised. I know there
was a quote provided by Johnson Matthey for over a
million but I don't think it was over -- we ever
confirmed and placed that order.
Q. See, that's what I was just asking
about. That's why I was getting confused. You said
the order went through J.M. Products. I'm trying to
understand what that means, was it actually paid for
or it was just an order but nothing happened?
So J.M. Products -- you're made aware of
a order -- we will look at the documents in a bit on
this but I just want to understand what you recall
before we look at the documents. You recall that
there was an order placed or request for an order
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BY MR. PACE:
Q. And whatever that transaction was, that
would be reflected in the bank records -- the Bank of
America records for J.M. Products?
A. Yes, it should be.
Q. Let me hand to you Exhibit 19.
(The document referred to was thereupon
marked Johnson Exhibit 19 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. This is another e-mail from Andrea Rossi
to you and your assistant, Colette, this time in
October 19th of 2015, correct?
A. Correct.
Q. And the issue identified here is that the
J.M. Products -- the State of Florida was going to
dissolve or administratively dissolve J.M. Products,
correct?
A. Yeah, the gist of it is saying that the
State of Florida had already administratively
dissolved it.
Q. I'm going to hand you what's marked as
Exhibit 20.
(The document referred to was thereupon
marked Johnson Exhibit 20 for Identification, a copy
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of which is attached hereto.)
BY MR. PACE:
Q. If you can keep Exhibit 19 and Exhibit 20
together. I'm just trying to coordinate on these.
So on the 19th Andrea Rossi contacted you
to let you know that J.M. Products had been
administratively dissolved, correct?
A. Correct.
Q. He tells you he thought it was an issue
for the accountant. But Diane Annesser, that's the
accountant's name, correct?
A. That's correct.
Q. Told me that it was -- it's a misspelling
but it was you, you meaning either you or Colette. I
mean Henry Johnson or Colette?
A. That's correct.
Q. He asked you to immediately pay the sum
due to reinstate J.M. Products, correct?
A. Correct.
Q. Because it says because we cannot -- we
cannot absolutely have it revocated.
Who is the we that he is referencing,
other than himself?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: I presume it's Diane
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with J.M. -- I'm sorry, with Johnson Matthey that was
made by Andrea Rossi, correct?
MR. LEON DE LA BARRA: Object to form.
MR. CHAIKEN: Object to form.
THE WITNESS: Yes.
BY MR. PACE:
Q. You didn't contact Johnson Matthey about
buying platinum or platinum sponge, correct?
A. That's correct.
Q. All right. That request for an order
results in an invoice or a bid or proposal of over a
million dollars. Do you have a recollection of
that? I think you were just saying you did.
A. Yes.
Q. All right. Then I thought you said that
something was -- you believe something actually was
purchased by J.M. Products from Johnson Matthey. Is
that correct?
A. That's correct.
Q. What size was that transaction; do you
recall?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: No, it was not anything
near the million dollar quote or million pound
quote or whatever it was.
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Q. But whether her math is correct or not
Colette Sauer is reflecting that she has invoices
that aren't for nickel powder, but that are for
accounting and legal services, correct?
MR. LEON DE LA BARRA: Object to form.
MR. CHAIKEN: Object to form.
THE WITNESS: I don't know where she got
1,050 because, again, it's 900 and 750.
BY MR. PACE:
Q. I understand that. But are you
suggesting -- I mean Colette is referencing the
attachments and those are the attachments. I need to
understand whether you were truly reading Exhibit 21
as suggesting that J.M. Chemical -- that J.M.
Products actually had 4,000 grams of nickel powder
and it was selling that to Leonardo Corporation. I
just want to understand, that's how you read Exhibit
21?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Again, I don't know because
at this time the address for J.M. Products was
the Doral address.
So if anything had been ordered it would
have been delivered to the Doral address.
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BY MR. PACE:
Q. You don't read this as -- as Andrea Rossi
requesting an invoice to be created to provide an
excuse or basis to pay $1,050 to J.M. Products?
MR. LEON DE LA BARRA: Object to form.
MR. CHAIKEN: Object to form.
THE WITNESS: That's one way to read it,
I agree with you there.
BY MR. PACE:
Q. Well, I am asking how -A. No, that's not how I read it.
Q. That's not how you read it though?
A. No.
Q. Okay. Do you know whether you need any
license to purchase nickel powder?
A. No, I don't know.
Q. Do you know where one would find nickel
powder?
A. From a metal supply business.
Q. What's a metal supply business?
A. I don't know.
Q. Okay. So you don't know -- you don't
actually know where someone would obtain nickel
powder?
A. No.
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(The document referred to was thereupon
marked Johnson Exhibit 23 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. I'm now handing you what's been marked as
Johnson Exhibit 23. Do you notice at the end of
Johnson Exhibit 21 Ms. Sauer generated an invoice but
it reflected zero grams; is that correct?
A. Yeah, it's comma 000.00, obviously a
typo.
Q. Understood. In fact, what we're looking
at here in Exhibit 23 is Andrea Rossi advising
Colette of that error, correct? If you look there at
the middle: "Dear Colette, you wrote gram 00.000.
Please correct: Grams 4,000.00."
A. Correct.
Q. Now, when -- if you -- he's also here
though, continues. I'm sorry.
So Ms. Sauer responds: "Oops. My
apologies."
Then Andrea Rossi responds with -- starts
with a "he, he, he" which I assume is meant to
reflect laughter, correct?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
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BY MR. PACE:
Q. Fair enough.
A. I assume so.
Q. Then also: "Please do not copy to me the
e-mails you send to the accountant of J.M. It is not
proper." Do you understand the reason that it would
be improper for e-mails with Diane Annesser to also
include Andrea Rossi?
A. No, I don't understand that.
Q. And the reference to the accountant -I'm sorry, the accountant of J.M. is Diane Annesser,
the accountant of J.M. Products?
A. That's correct.
Q. All right. Exhibit 24.
(The document referred to was thereupon
marked Johnson Exhibit 24 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. Starting to get good at this. The first
e-mail in the series is from Julia Annesser. You
understand that she works with Diane Annesser?
A. Yes, I believe it's her -- Diane's
daughter-in-law, I think.
Q. So Julia Annesser is identifying for your
assistant the payroll payments that have to be made
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marked Johnson Exhibit 25 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. Handing you what's marked as deposition
exhibit -A. 25.
Q. Do you want to take a break?
A. No.
Q. Deposition Exhibit 25. Separate -independent of looking at this e-mail now, were you
aware of whether there was any overdraft problems or
insufficient fund problems in connection with the
J.M. Products bank account at Bank of America?
A. No.
Q. All right. There is a reference here to
Colette sending an e-mail to Andrea Rossi saying see
below, this is the amount of money that is going to
be needed, and it ends up being seeing below, which
is the amount of money that is needed for payroll
taxes and alike.
"We need to keep $500 every month for
the 15th withdrawal. Will you automatically deposit
the money?"
Andrea Rossi's response: "Based on the
contract between J.M. Products and Leonardo

1
BY MR. PACE:
2
Q. Okay. Is there anyone other than Andrea
Rossi and Colette Sauer who would know? I know it's 3
4
an open-ended question, but I'm just asking.
5
A. Diane Annesser or Julia Annesser, since
6
they review all the taxes and review all the -- all
7
the statements.
8
Q. It references in Andrea Rossi's e-mail a
9
transfer of $500 from Leonardo to J.M.
10
You understand that to be J.M. Products,
11
correct?
12
A. Correct.
13
Q. "As an account on the supplying of
14
course."
15
Do you know what the supplying -- I
16
realize it's not an e-mail to you but I'm just asking
17
the question. Do you know what an -- on account -18
I'm sorry, as an account on the supplying of course
19
means?
MR. LEON DE LA BARRA: Object to form. 20
21
THE WITNESS: No.
22
BY MR. PACE:
23
Q. I like that pregnant pause. Can I steal
24
308 from you? 306, sorry.
25
(The document referred to was thereupon

Corporation, yes, we can do it."
First part -- my first question here is
so this is either Andrea Rossi or Leonardo
Corporation acknowledging that they will provide the
money to pay for these -- whatever these taxes are,
correct, the $500 needed every month?
A. Yes.
Q. All right. Are you aware -- is there a
contract between J.M. Products and Leonardo
Corporation?
A. I believe the sublease is the only thing.
Q. And the sublease -- well, we'll get to in
a bit. There is also a rented employee that J.M.
Products rents from Leonardo. In fact, will you grab
that document for me. We can talk about that next
just so we can cover it all at once.
But the lease would have involved money
going from J.M. Products to Leonardo, not the other
way around, correct?
A. Correct.
Q. Okay. So you are not aware of any
contract by which money was to flow from Leonardo
Corporation to J.M. Products?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: No, you're right.

out for J.M. Products, correct?
A. Yes, that's what I assume they are.
Q. Okay. Do you know for whom these
unemployment payments were being made?
A. No.
Q. Ms. Sauer then forwards to Andrea Rossi,
"I do not have time to prepare an invoice if you
need one but see below."
And then he responds: "I transfer
tomorrow morning $500 from Leonardo to J.M. as an
account on the supplying of course. You will invoice
altogether the next time."
Am I understanding this correctly that
Andrea Rossi is agreeing to pay for these expenses of
J.M. Products?
A. Yes, that's what it appears.
Q. Okay. Colette says: "I do not have time
to prepare an invoice if you need one but see
below."
Do you know whether normally the expenses
that would come in for J.M. Products Colette would
prepare some form of invoice to convey those amounts
to Leonardo and/or Andrea Rossi?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: I don't know.
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BY MR. PACE:
Q. So you have no basis -- so to the best of
your knowledge -- I'm sorry. To the best of your
knowledge, Andrea Rossi is referring to a contract
that simply doesn't exist?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: I don't know.
BY MR. PACE:
Q. Well, that's what I'm asking you. To the
best of your knowledge he's referring to a contract
that does not exist?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: To the best of my
knowledge, correct.
BY MR. PACE:
Q. This is a little out of context or out of
the flow, but I wanted to cover this anyways because
it relates to what we were just talking about.
(The document referred to was thereupon
marked Johnson Exhibit 26 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. This is exhibit -- Johnson Exhibit 26.
This is a document from Leonardo Corporation to J.M.
Products, correct?
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MR. CHAIKEN: Object to form.
THE WITNESS: I didn't get it.
BY MR. PACE:
Q. Well, why he would have sent it to J.M.
Products. I'm sorry.
A. To memorialize an agreement that was
reached.
Q. Do you think such an agreement was
reached?
A. I don't know.
Q. Well, you are the president of J.M.
Products, correct?
A. Right.
Q. Could J.M. Products have committed to
paying $3,000 a month without the president of J.M.
Products knowing?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Conceivably, yes.
BY MR. PACE:
Q. How?
A. If, in fact, he provided these services
they could have been paid for out of J.M. Products'
account.
Q. The J.M. Products account, meaning the
Bank of America account?
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A. Yes, it is.
Q. All right. It states that they are
lending -- that Leonardo is lending to J.M. Products
an employee named Mr. Reinaldo Breto. Reinaldo
Breto, for activity to be executed in the above
mentioned workshop. Do you know who Mr. Reinaldo
Breto is?
A. No.
Q. Are you aware of J.M. Products ever
having an employee named Reinaldo Breto?
A. No.
Q. Are you aware of Leonardo ever having an
employee named Leonardo -- named Reinaldo Breto?
A. No.
Q. Are you aware of J.M. Products ever
paying $3,000 a month for any reason to Leonardo
Corporation?
A. No.
Q. Was this letter sent to you?
A. No, I have never seen it.
Q. You have never seen this letter before?
A. No, I haven't.
Q. Do you have any idea why Andrea Rossi
would have sent this letter to you?
MR. LEON DE LA BARRA: Object to form.
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A. Right, by the bookkeeper.
Q. And the Bank of America account meaning
the one into which Leonardo Corporation would deposit
money or wire money?
A. Correct.
Q. And you are not aware of -- and you are
not aware of money being wired out of that account
from J.M. Products -- wired or paid out of that
account, from J.M. Products to Leonardo?
A. Me, no.
Q. And you are confident the bank account
records would reflect whether there are any payments
made by J.M. Products to Leonardo?
A. Yes.
MR. LEON DE LA BARRA: Object to the
form.
BY MR. PACE:
Q. To the extent J.M. Products made payments
for any reason to another corporation or another
person, it did -- it did so through the Bank of
America account, correct?
A. Correct.
MR. LEON DE LA BARRA: Object to form.
BY MR. PACE:
Q. I should say here there is a reference
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here to invoices. Did you ever receive an invoice
for services for Reinaldo Breto?
A. I did not.
Q. Are you aware that there was a security
guard or an individual -- I shouldn't say security
guard but there is an individual who is residing in
the J.M. Products portion of the Doral warehouse?
MR. LEON DE LA BARRA: Object to form.
MR. CHAIKEN: Object to form.
THE WITNESS: I became aware of that
within the past week.
BY MR. PACE:
Q. Do you know who that is?
A. No, I don't.
Q. Or was?
A. No, I don't.
Q. How did you become aware of that?
A. I'm not certain. Maybe reviewing
documents or invoices or something in preparation for
this. I'm not certain.
Q. Okay. You don't think it was a
conversation with anyone?
A. No.
Q. Have you spoken to Mr. Bass within the
past week?
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THE VIDEOGRAPHER: Going off the record.
The time is 3:03 p.m.
(Thereupon a brief recess was taken,
after which the following proceedings were had.)
THE VIDEOGRAPHER: We're now back on the
record. The time is 3:14, media number four.
THE WITNESS: There is one thing I would
like to correct about what I said.
BY MR. PACE:
Q. Sure.
A. You asked me if I had met with Dr. Rossi
any time within the past week, I think?
Q. Yes.
A. The day before yesterday all the
attorneys, Dr. Rossi, Jim Bass and I met to -Q. I don't want to hear the substance of
it.
A. Yeah, we all met.
Q. Where?
A. Your office in Coral Gables.
Q. So when you say you, you're referring to
Mr. Chaiken's office in Coral Gables?
A. Correct. Correct.
Q. Okay.
A. And I thought you were referencing
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A. I have, but I don't think -- he wouldn't
have mentioned that, I don't think.
Q. Other than today have you spoken to
Andrea Rossi within the past week?
A. No.
Q. I am trying to figure out what the source
would be for learning that there -- I'm sorry, let me
ask you differently.
What is it that you learned about
somebody residing or primarily residing at the
location of J.M. Products in Doral, Florida?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Just that there was
somebody there and the purpose was
janitorial/security.
BY MR. PACE:
Q. But that person was also staying there,
that they weren't simply there 9 to 5, but would be
there in the evening?
A. I didn't know that.
MR. CHAIKEN: Can we take a break at some
point in the near future?
MR. PACE: Absolutely. Why don't we do
it now.
MR. CHAIKEN: Sure.
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Dr. Rossi and I one-on-one.
(The document referred to was thereupon
marked Johnson Exhibit 27 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. Let me hand you what was marked -- has
been marked as Johnson Exhibit 27. And because of
the time of day that it is I'm going to try and speed
up here a little bit, but please don't -- never let
me speed you up faster than you're comfortable
looking at a document or moving forward.
My question on this one really just
relates to this top e-mail. Andrea Rossi tells
Colette Sauer: "The payments that Leonardo makes to
J.M. are always made immediately upon your request
and correspond to what you say."
Is that consistent with your
understanding of how Leonardo and J.M. Products
operated, that when J.M. Products had expenses they
would pas them along to Leonardo or to Andrea Rossi
and then they would be paid by Leonardo and/or Andreaa
Rossi?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Yes. I don't know if that
was the exclusive way of doing things, but
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1
yeah.
2
BY MR. PACE:
3
Q. Do you know whether that was -- let's
4
explore that just a little bit.
5
Is it your understanding that was the
primary way that expenses were paid by J.M. Products, 6
7
that they would be provided to Andrea Rossi and then
Andrea Rossi would provide money either from his own 8
9
account or from Leonardo's account?
MR. LEON DE LA BARRA: Object to form. 10
11
THE WITNESS: Again, at this point we
12
weren't the primary payers out of that account.
13
Expenses were primarily being handled by Diane
14
Annesser's office, but that was my
15
understanding, yeah.
16
BY MR. PACE:
17
Q. Just -- I think we got a little bit -18
that response might have been just a little bit
19
muddy. Let me just be clear.
20
So your understanding is the primary way
21
that any expenses of J.M. Products were being paid
22
was that they -- the expense would be relayed to
23
Andrea Rossi and money from either Leonardo
Corporation or Andrea Rossi would be provided to J.M. 24
25
Products to make the necessary payments?
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A. Yes.
Q. All right. And I said -- I think I asked
you, it's your understanding that was the primary way
that that was done.
Are you aware of any other way that J.M.
Products obtained money to pay for its expenses,
other than from Andrea Rossi and/or Leonardo
Corporation?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: The sale of product.
BY MR. PACE:
Q. But you are not -A. But I'm not aware of any product being
sold.
Q. So you are not aware of any product being
sold?
A. Right.
Q. I think I asked the question of what you
are aware of.
A. Yeah.
Q. So are you aware of any other basis for
J.M. Products to be able to pay any expenses, other
than money being provided to it by Andrea Rossi or
Leonardo Corporation?
A. No.

Q. All right. When it comes to expenses
from Jim Bass, was the same true, that -- that to the
extent that Jim Bass charged J.M. Products, J.M.
Products would pass that through to Leonardo or
Andrea Rossi?
form.
MR. LEON DE LA BARRA: Objection to form
m.
THE WITNESS: I wasn't party to those -to that invoicing that went to Colette but as
far as I know, yes, that's correct.
(The document referred to was thereupon
marked Johnson Exhibit 28 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. I am going to mark -- we can move through
this stuff, I hope quickly. This is 28. This is
Johnson 28.
And actually on this one I am going to
have to actually ask you -- it's really your first
e-mail. If you'd take a second just to look at this
whole thing because I really want to start with your
first e-mail there at the bottom. I'm sorry, on page
2. Let me start with who is Jonathan Vitello?
A. He is the president of International
Medical Industries, Inc.
Q. And you were asking him if he can give a
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recommendation or referral for an electrical engineer
and a jack of all trades handyman, correct?
A. Correct.
Q. Both positions would be two or three days
per week. What's the basis for you making this
request to Jonathan? Who told you that Andrea Rossi
was going to need these services?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Dr. Rossi did.
BY MR. PACE:
Q. Was it your understanding that these were
services that were going to be needed for Leonardo
Corporation or for J.M. Products?
A. Both.
Q. Did you think that these people would be
working for both companies or that the electrical
engineer would be working for one and the handyman
for the other?
A. I didn't know.
Q. Okay. Is the only person you made an
inquiry of Jonathan Vitello or did you make inquiries
of several other people in terms of whether they
could help you find someone?
A. Jonathan Vitello is the only one I could
think of, that I personally contacted.
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Q. Okay. This is July 2014, so J.M.
Chemical Products at least had been formed by then,
correct?
A. Correct.
Q. The top response that you get on July 29
from Andrea Rossi is: "Thank you very much. I will
search."
Do you know whether he ever found -well, the electrical engineer that ultimately
somebody found was Jim Bass, correct?
A. Correct.
Q. You mentioned before about your assistant
Colette Sauer might be involved if -- remember we
talked about if there is a need to find somebody else
other than Jim Bass. Do you know whether she had any
involvement finding Jim Bass in the first place?
A. Yes, I believe she contacted him.
Q. How did she find Mr. Bass?
A. She knew him from prior employment.
Q. Whose prior employment?
A. They both worked for the same company.
Q. What was that company?
A. Modular Components. It's Mod Com.
Q. Okay. And do you recall that -- just try
to look at things here, we've got an e-mail from
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Q. Handing you what's marked as Exhibit 29.
This is an e-mail exchange between Andrea Rossi and
your assistant, Ms. Sauer. And here Andrea Rossi
says: "As I said yesterday in your voice mail, I pay
today Jim with a check of Leonardo, as a loan to J.M.
as we are quicker."
First, the Jim is Jim Bass, correct,
given the re line?
A. Yes.
Q. The J.M. is J.M. Products?
A. Correct.
Q. And again, to your knowledge there was
never any loan from Leonardo to J.M. Products or any
loan from J.M. Products to Leonardo?
A. Well, this would indicate that whatever
Jim Bass was getting paid would be paid by Leonardo
but was expected to be reimbursed by J.M. and below
it says there is no money in the J.M. account.
Q. So let me ask my question again. You are
not aware of any loan from Leonardo to J.M. Products
or any loan from J.M. Products to Leonardo, correct?
A. No, other than what is referenced here.
Q. So you believe that this actually
reflects a loan?
A. Well, that's what it's saying, as a loan.
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September 1st, where there is a reference to Jim
Bass. We've got an e-mail here from the very end of
July where it looks like we're looking for somebody.
Does that refresh your recollection in
terms of whether Mr. Bass was identified sometime in
August of 2014?
A. Yeah, and there is one reference in one
of these exhibits to Mr. Bass, if he's -Q. If he'll confirm?
A. If he'll confirm, so that must have
been -Q. Yeah, I think -- I'm sorry. I think that
was one of the September 1st e-mails.
A. So that would have been the time frame.
Q. I should have marked that better but it's
Exhibit 16. If you look at Exhibit 16.
A. Correct.
Q. So you believe that Jim Bass was found
through Colette Sauer's prior connection to him
sometime during August of 2014?
A. Correct.
(The document referred to was thereupon
marked Johnson Exhibit 29 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
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Q. I understand what's it saying but are you
aware of there actually being a loan between Leonardo
and J.M. Products? Maybe I need to ask it
differently.
Are you aware of any loan between
Leonardo and J.M. Products, an actual loan?
A. You mean with a promissory note?
Q. Any kind of document, any kind of
documented loan.
A. Other than this, no.
Q. And when you say other than this, you are
not saying that there is any loan agreement or loan
documents, you're saying other than this one e-mail
that makes a reference to there being a loan?
A. Correct.
Q. All right. And you are not aware -- if
there was hypothetically any such loan, you are not
aware of J.M. Products ever paying it back?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: No, you're correct.
BY MR. PACE:
Q. In fact, what we have talked about before
is really J.M. Products' source of income or source
of paying any of its expenses was actually getting
money from Leonardo, correct, or Andrea Rossi?
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MR. LEON DE LA BARRA: Object to the
form.
THE WITNESS: As far as I know.
(The document referred to was thereupon
marked Johnson Exhibit 30 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. I'm going to hand you what's marked as
Johnson Exhibit 30. I'm going to start at the top
here. Colette referencing I think the e-mail we
looked at previously of February 5th says -- is
referring to money paid with a Leonardo check to Jim
Bass.
Then Andrea Rossi's response is: There
should be other wires Leonardo made to J.M.
Products -- to J.M., which you understand to mean
J.M. Products. "All the invoices you paid to Jim
have been paid with my wires."
Is that correct?
A. That's what it says, yes.
Q. And Jim is Jim Bass?
A. Correct.
Q. And my wires is wires by Andrea Rossi?
A. Or Leonardo, yeah.
Q. Or Leonardo. And is this consistent with
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your understanding that to the extent that there were
any invoices or expenses for Jim Bass, those were
always paid by Andrea Rossi or Leonardo?
A. Through J.M.
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Through J.M.
BY MR. PACE:
Q. Through J.M. I understand. So to the
extent there were any invoices or bills submitted by
Jim Bass to J.M. Products, the source of funds for
J.M. Products to pay those bills or invoices was
money that came from Andrea Rossi or Leonardo
Corporation?
A. That was my understanding, yes.
Q. There is also a reference here in the
next page to a choice of -- choice of the litigator.
Were you having discussions with Andrea
Rossi -- let me ask. In your capacity as the
president of J.M. Products were you having
discussions with Andrea Rossi about the fact that
J.M. Products might be sued?
A. You know, I don't know the context of
this.
Q. Are you aware whether prior to this date,

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

which is July of 2015, whether Andrea Rossi was
involved in any litigation?
A. I don't recall.
Q. I was going to ask whether you -- as of
July of 2015 was J.M. Products involved in any
litigation?
A. Not that I know of.
Q. So you have no idea what the reference is
here to the choice of the litigator?
A. No, I don't. We had lawsuits involving
tenants, but those of course would have been held in
Miami because the tenants were all in Miami. So I
don't know what context this came from.
Q. And then he's also asking you for the
total of the amount paid from Leonardo to J.M.
Products.
A. That's correct.
(The document referred to was thereupon
marked Johnson Exhibit 31 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. Mr. Johnson, I am handing you what's been
marked as Exhibit 31. And the only thing I want to
ask you here, so Colette is asking Andrea Rossi, is
it possible for you -- you could pay Jim from
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Leonardo today. Jim meaning Jim Bass, correct?
A. Correct.
Q. Then his response to her is: "I send you
the money today. Tomorrow Johnson can give him a
check of J.M."
So this is Andrea Rossi or Leonardo will
send the money to J.M. Products today and then
tomorrow J.M. Products would actually write a check
to Jim Bass, correct?
A. Correct.
Q. In fact, is that how you -- when you
would pay Jim Bass would you usually pay him with
checks?
A. Yes.
MR. LEON DE LA BARRA: Object to form.
BY MR. PACE:
Q. Why does Andrea Rossi -- what do you
understand Andrea Rossi to be communicating when he
said I cannot pay him?
MR. LEON DE LA BARRA: Object to form.
BY MR. PACE:
Q. Do you know of any reason why Andrea
Rossi or Leonardo could not pay Jim Bass directly?
A. Well, I think it's meant in the context
of he was performing work for J.M. Products and not

42 (Pages 162 - 165)
Veritext Legal Solutions
800-726-7007

305-376-8800

Case 1:16-cv-21199-CMA Document 207-37 Entered on FLSD Docket 03/23/2017 Page 32 of
51
HIGHLY CONFIDENTIAL- ATTORNEYS EYES ONLY
Page 168

Page 166

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

for Leonardo.
Q. But the money was still coming from
Leonardo?
A. Correct.
Q. So it's simply passing through J.M.
Products, correct?
A. As far as I know, yes.
Q. So why could Leonardo or Andrea Rossi not
just pay Jim Bass directly?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: I think that goes back to
the -- that other e-mail, that says -- Exhibit
29, where Andrea Rossi says I paid Jim today
with a check from Leonardo as a loan to J.M.,
meaning it should have been paid by J.M. but to
expedite things I paid him directly.
BY MR. PACE:
Q. But is there any reason that you know of
or that you're aware of whereby Leonardo could not -I mean the language here is I cannot pay him.
Is there any reason you know that
Leonardo or Andrea Rossi could not have paid Jim
Bass?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: No.
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BY MR. PACE:
Q. In fact, previously they have?
A. Correct.
MR. LEON DE LA BARRA: Object to form.
BY MR. PACE:
Q. More paper. I'll try to be quick. Why
don't we mark 216 and 217 at the same time. Tab 5.
(The document referred to was thereupon
marked Johnson Exhibit 32 for Identification, a copy
of which is attached hereto.)
(The document referred to was thereupon
marked Johnson Exhibit 33 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. I'm going to hand you now, Mr. Johnson,
what's marked as Exhibits 32 and 33. I'm going to
take these out of order from what I gave you. I want
you to start with 33. You recognize Exhibit 33 as
Andrea Rossi's handwriting?
A. Correct.
Q. He wrote a letter that he wanted J.M.
Products to send to -- send to Industrial Heat?
A. Yes.
Q. And, in fact, when we looked at Exhibit
32 you, in fact, sent such a letter to Industrial
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Heat on behalf of J.M. Products, Inc.?
A. Yes.
Q. The information that is contained in
here -- looking at 32, so your letter says: Your
plant has produced during the month of February a
total of 24 MWh, megawatt hours, per day, starting
Friday, February 20, 2015 through Sunday, February
28, 2015.
Do you have any basis to know, other than
the fact that Andrea Rossi wrote this sentence,
whether the sentence is accurate or not?
A. No.
Q. Flip to thee next one. This is Exhibit
34.
(The document referred to was thereupon
marked Johnson Exhibit 34 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. So in terms of these letters that you
were sending to Industrial Heat, your understanding
is that Andrea Rossi was -- he drafted the original
letter and then he would revise or update the letter
each month?
A. Correct.
Q. And then Colette, I assume, would turn it
Page 169

Page 167

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

into a letter format for you to sign?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Yes, that's correct.
BY MR. PACE:
Q. Would you ever make any inquiries in
connection with whatever the information was in the
letter?
A. No.
Q. So let me look here to -- so this cover
e-mail we have here that is Exhibit 34, this is
consistent with the pattern that you just talked
about, right?
This is Andrea Rossi sending a corrected
version of a letter -- a revised version of a letter
to Colette for Colette to then provide to you?
A. Correct.
Q. All right. And when we turn to this, the
letter itself that he is sending, it has J.M.
Products, Inc. Advanced Derivatives of Johnson
Matthew Platinum Sponges, and you testified that you
think that means that J.M. Products somehow might
have bought product from Johnson Matthey?
MR. LEON DE LA BARRA: Object to form.
MR. CHAIKEN: Object to form.
THE WITNESS: That's correct.
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BY MR. PACE:
Q. And then in here it talks -- it has
various breakdowns of one megawatt hour per hour for
a total -- I'm sorry, it has a total of 624 megawatt
hours for 26 days and a total of 72 megawatt hours
for four days and then it has kind of a breakdown of
how much J.M. Products is invoicing. I'm sorry, is
saying it's willing to pay for the month of June.
Just again, all of the information in
this letter is information that comes from Andrea
Rossi, correct?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Right.
BY MR. PACE:
Q. And you have done no independent
validation of any of the information in this letter?
A. That's correct.
(The document referred to was thereupon
marked Johnson Exhibit 35 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. All right. I am handing you what is
Exhibit 35. Again, consistent with what we have been
talking about, this is Andrea Rossi sending the
latest version of the letter for you to sign on
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A. Yeah.
Q. In Andrea Rossi's e-mail he refers to
Johnson Matthey?
A. Correct.
Q. You're aware of a company called Johnson
Matthey, correct?
A. Yes.
Q. You are not aware of a company called
Johnson Matthew Platinum Sponges?
A. No.
Q. But you believe Andrea Rossi wanted J.M.
Products to stop using that reference to Johnson
Matthey or Matthew platinum sponges because -- to
stop any association between J.M. Products and
Johnson Matthey?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Or potential misleading.
(The document referred to was thereupon
marked Johnson Exhibit 36 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. This is just next in line, Exhibit 36.
If you see the attachment to it, in fact, Colette
made the change that Andrea Rossi directed and
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behalf of J.M. Products to go out to Industrial Heat,
correct?
A. Correct.
Q. But one of the things he's saying here is
he's asking you to -- or asking Colette "cancel from
the head the phrase advanced catalysts with Johnson
Matthey, et cetera."
Do you know why he's doing that?
MR. LEON DE LA BARRA: Object to form.
MR. CHAIKEN: Same objection.
THE WITNESS: No.
BY MR. PACE:
Q. What do you know about the removal of
trying to identify J.M. Products with Johnson Matthey
from the letterhead?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: I think it was done -well, he didn't want to appear to be a
subsidiary or an affiliate of Johnson Matthey.
There are typos in Matthey. It says Matthew
rather than Matthey.
BY MR. PACE:
Q. Just identify that. In the letter itself
it references Johnson Matthew platinum sponges, not
Johnson Matthey platinum sponges?
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removed the advanced catalyst reference from the
letterhead, correct?
A. That is correct.
MR. LEON DE LA BARRA: Object to form.
BY MR. PACE:
Q. And to the best of your knowledge
whatever changes Andrea Rossi requested to the
letters of J.M. Products that were going to
Industrial Heat, J.M. Products simply made those
changes?
A. That's correct, Dr. Rossi had the
information.
Q. Had the information including whether
there was any connection between Johnson Matthey and
J.M. Products?
A. No, I was referring to the numbers in the
megawatts, whatever.
Q. Okay.
A. And number of days.
Q. Also we're looking at the change to the
description of J.M. Products as to whether it's
associated with Johnson Matthew or not?
A. Correct.
Q. Again, J.M. Products took the direction
from Andrea Rossi as to how to do that?
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A. Yes.
Q. Because, in fact, it originally came from
Andrea Rossi?
MR. CHAIKEN: Object to form.
BY MR. PACE:
Q. Andrea Rossi originally came up with the
J.M. Products advanced derivative of Johnson Matthey
platinum sponges?
A. I believe so, yes.
Q. There is a prior -- we can go back and
find the exhibit if you want. It's in what we
already saw -- seen today.
(The document referred to was thereupon
marked Johnson Exhibit 37 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. I am going to show you what's been marked
as Johnson Exhibit 37. Again, a letter reflecting
Andrea Rossi directing J.M. Products to send out a
letter to Industrial Heat, correct?
A. Correct.
Q. If you notice here in the letter that
follows, it says, during the month of August and
talking about -- I'm sorry, let me just read.
"During the month of August in our Doral
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THE WITNESS: I don't know because I
don't know what was being produced.
BY MR. PACE:
Q. But you have no knowledge of anything
being produced -MR. LEON DE LA BARRA: Object to form
BY MR. PACE:
Q. -- isn't that correct?
A. That's correct.
Q. You don't know a single product that was
sold?
A. That's correct, too.
Q. Again, I'm asking -- I am trying to find
out whether -- just because you don't have knowledge
doesn't mean somebody else doesn't, but I am trying
to figure out from you, you have no basis to believe
or know that J.M. Products had the use at the Doral
location in Florida for one megawatt of power during
the entire month of February 2015?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: That's correct.
BY MR. PACE:
Q. And the same applies to March of 2015,
correct?
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factory we received from your plant the amount of
energy of", and there is a breakdown between 15 days
versus 16 days, there being 31 days in August.
Do you have any knowledge as to why the
amount of energy that J.M. Products received changed
during the month of August from one level to another
level?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: No, I don't.
BY MR. PACE:
Q. To the best of your knowledge we're now
talking about August, so let me go all the way back
to February.
In February of 2015 to the best of your
knowledge did J.M. Products have any use for one
megawatt of energy?
A. I don't know.
Q. I'm asking to your knowledge.
A. Right.
Q. I'm not asking could somebody else have
that. Isn't it true that to your knowledge J.M.
Products had no use for one megawatt of energy in
February of 2015?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
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A. Yes.
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
BY MR. PACE:
Q. Same applies to April of 2015?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Yes.
BY MR. PACE:
Q. And the same would apply all the way for
each month through let's say the end of February
2016?
MR. LEON DE LA BARRA: Object to form.
MR. CHAIKEN: Same objection.
THE WITNESS: Correct.
BY MR. PACE:
Q. Since you had no knowledge or reason to
know -- let me rephrase that. Since you had no
reason to believe -- let me rephrase that.
Since you had no knowledge of a reason
why J.M. Products would be using one megawatt of
power during any given month, you also have no reason
to know why J.M. Products might have had varying
power needs during the course of any month?
MR. LEON DE LA BARRA: Object to form.
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MR. CHAIKEN: Object to form.
BY MR. PACE:
Q. Should I do that one over again? Is that
a bad question? Yeah, let me try that over again.
A. Well, my response is there is varying
power needs but I don't know if it was dictated by
what J.M. Products needed or by what the Industrial
Heat plant was producing.
Q. What the plant produced. So the power
could change based on whether the plant was changing
the power -- I'm sorry.
The amount of power available would
change by the amount of power that was made available
by the plant?
A. Correct.
Q. Okay.
A. That's a possibility.
Q. Okay.
(The document referred to was thereupon
marked Johnson Exhibit 38 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. Mr. Johnson, let me give you Exhibit 38.
Again, I assume this is the same Andrea Rossi
providing a letter to Colette for you to sign on
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Q. Now, it says here 20 days at one megawatt
hour per hour and eleven days at 750 kilowatt hours
per hour.
Then after that paren, "upon our request
the power has been reduced due to our technical
problems." You understand our in that context to be
J.M. Products?
A. That's correct.
Q. Are you aware of any request by J.M.
Products to reduce the amount of power it was
receiving from Leonardo Corporation?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Was I aware of it?
BY MR. PACE:
Q. Yes.
A. No, because I was not involved in the
day-to-day operation of either side of the facility.
Q. Were you aware of any technical problems
that J.M. Products was having in December of 2015?
A. No.
Q. When I say aware, you understand I'm
saying not only personal knowledge but whether you
had any discussions with Jim Bass or Andrea Rossi or
Colette Sauer or anyone else, no one had given you -no one had told you that there was any technical
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behalf of J.M. Products and sent to Industrial Heat,
correct?
A. Correct.
Q. And again, you have no basis for knowing
the accuracy or inaccuracy of any of the power
numbers that are reflected in this document, in the
draft letter?
A. That's correct.
MR. LEON DE LA BARRA: Object to the
form.
MR. PACE: Can I have 214.
(The document referred to was thereupon
marked Johnson Exhibit 39 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. I marked for you what's -- I marked as
Exhibit 39, Johnson Exhibit 39. This is another
letter from you to Industrial Heat discussing the
power received or allegedly received by J.M. Products
during the month of December 2015, 2000 -- I'm sorry,
December 2015, correct?
A. '16. No, '15, you're correct.
Q. And this is again a letter that was
drafted by Andrea Rossi for your signature?
A. Yes.
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problems that J.M. Products was having in December of
2015?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: That's correct.
BY MR. PACE:
Q. And no one told you that there was any
reduction or any request to reduce the power to J.M.
Products that it was receiving in December of 2015?
A. Not that I was aware of.
MR. PACE: Sure. We're going to change
subjects. You want to do it right now? Let's
do it right now. Let's take a short break.
THE VIDEOGRAPHER: Off the record. The
time is 3:56.
(Thereupon a brief recess was taken,
after which the following proceedings were had.)
THE VIDEOGRAPHER: We're now back on the
record. The time is 4:05.
(The document referred to was thereupon
marked Johnson Exhibit 40 for Identification, a copy
of which is attached hereto.)
(The document referred to was thereupon
marked Johnson Exhibit 41 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
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Q. Let me hand you two exhibits I've marked
as Exhibit 40 and Exhibit 41.
MR. CHAIKEN: Which one is which?
THE WITNESS: The J.M. is 41. I guess
the e-mail is 40.
MR. PACE: Yes, the e-mail is 40.
BY MR. PACE:
Q. Mr. Johnson, do you recall seeing the
e-mail that's marked as Exhibit 40?
A. Yes, I do.
Q. This was a request by someone from
Industrial Heat to make a visit to the -- the
location where both J.M. Products and Leonardo were
operating in Doral, Florida, correct?
A. Correct.
Q. And this was a request that was made in
December of 2015?
A. Yes.
Q. And Exhibit 41 is your response to
that -- to that e-mail, correct?
A. Correct.
Q. Did you write Exhibit 41?
A. Yes, I did.
Q. It says, J.M. Products, Inc. has been
informed by Leonardo Corporation's attorney, John
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Annesser, that he believes that Industrial Heat is in
breach of the license agreement pertaining to the
E-Cat plant and the related intellectual property.
What conversation did you have with
Mr. Annesser?
A. He called me.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: It was a telephone
conversation.
BY MR. PACE:
Q. What did he tell you?
A. Just what I said.
Q. Did he tell you anything else?
A. Well -MR. CHAIKEN: I'm going to object to the
form. To the extent that Mr. Annesser was
giving you legal advice or you had spoken to him
about retaining J.M. Products for the purpose of
giving J.M. Products legal advice, I am going to
instruct you not to answer.
BY MR. PACE:
Q. Was John Annesser ever the attorney for
J.M. Products?
A. No.
MR. CHAIKEN: Did you ever consult John

1
Annesser, at least ask him, to have
2
conversations prior to seeking retention of
3
counsel? That's a bad question. Sorry to
4
interrupt your deposition.
5
MR. PACE: No, because the letter just
6
says he's been informed by Leonardo
7
Corporation's attorney.
8
MR. CHAIKEN: Yeah. Let me try to
9
rephrase that.
10
Did you ever in the course of seeking
11
legal advice speak to John Annesser about
12
potentially retaining or for J.M. Products to
13
potentially retain John Annesser?
14
THE WITNESS: Yes, I did.
15
MR. CHAIKEN: Was that conversation the
16
context of this letter?
17
THE WITNESS: No.
18
MR. CHAIKEN: Okay. Didn't mean to
19
interrupt.
20
MR. PACE: Fair enough though. You're
21
taking up all my time.
22 BY MR. PACE:
Q. What else did you discuss with John
23
24 Annesser at that time, December 9, 2015?
25
A. Just that he foresaw there might be
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litigation and that he didn't want anybody accessing
the plant that didn't have the right to do so.
Q. And later states: "It is neither the
intent or desire of J.M. Products to interfere and
become entangled in any dispute between your company
and Leonardo Corporation." You were going to follow
the direction provided by John Annesser, correct?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Well -BY MR. PACE:
Q. You on behalf of J.M. Products was going
to follow the direction provided by Leonardo's
lawyer?
A. Well, my response to John was I don't -J.M. doesn't need to be caught in the middle of all
this and what if I respond to this request by saying
we don't want to be caught in the middle.
Have, you know, Industrial Heat's
attorney contact you, John.
Q. Did you look at the term sheet prior to
writing this letter?
A. Yes.
Q. Were you aware of whether there were any
limitations on Industrial Heat's ability to visit the
plant?
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A. I think the term sheet deals with the
E-Cat facility, not the J.M. Products facility.
Q. Did you understand that the request was
being made to see the J.M. Products side of the Doral
location or the Leonardo side of the Doral location?
A. It was -- well, J.T. Vaughn's request
says a visit to the Miami production facility, so it
wasn't clear to me whether he meant Industrial Heat's
side or J.M.'s side or both.
Q. And it didn't get clarified for you when
he says, the purpose of our visit is to inspect the
1 MW plant to evaluate the monitoring and control
measures currently in place and obtain copies of
records of the operation of the 1 MW plant?
You understood J.M. -- you understood
J.T. Vaughn to simply be asking to visit the Doral -the Leonardo side of the plant -MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
BY MR. PACE:
Q. -- correct?
A. No, I thought -Q. You thought he literally wanted to go to
the J.M. Products side of the plant?
A. Both sides.
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we already established there was no such agreement.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: There was a sublease and
there was I think another agreement that dealt
with compensation.
BY MR. PACE:
Q. Compensation?
A. Uh-huh.
Q. What does that mean?
A. For the use of the power.
Q. Who is compensating whom?
A. J.M. would be compensating Leonardo.
Q. Did J.M. ever compensate Leonardo for the
power it received?
A. And then I think it was supposed to be a
percentage of the production or something along those
lines.
Q. You're telling me -- is there a written
document that reflects that?
A. I believe so.
Q. And you believe it's in your files?
A. If it is it's been produced.
Q. So if it hasn't been produced it doesn't
exist?
A. That's correct.

1
Q. Okay. Assuming that, in fact, is the
2
case, what was the basis for refusing to have -- what
3
did you see in the term sheet in terms of refusing
4
them access to the Leonardo side of the plant where,
5
in fact, the plant -- the 1 MW plant was located?
6
A. Well, I never said they couldn't have
7
access. I just said talk to John Annesser to
8
schedule a visit.
9
Q. Well, you're not agreeing to access,
10
you're telling him you'll comply if an agreement is
11
reached between Leonardo and Industrial Heat,
12
correct?
MR. LEON DE LA BARRA: Object to form. 13
14
THE WITNESS: That's correct.
15
BY MR. PACE:
16
Q. Okay. You have here -- you close it, "so
17
that we may all continue to enjoy a mutually
18
beneficial business relationship."
19
What's the mutually beneficial business
20
relationship?
21
A. That's the agreement between Industrial
Heat and Leonardo on E-Cat and the agreement between 22
23
J.M. Products and Leonardo on the production side.
Q. What agreement was there between Leonardo 24
25
and J.M. Products on the production side? I thought

MR. LEON DE LA BARRA: Object to form.
THE WITNESS: That's right.
BY MR. PACE:
Q. And as you sit here today you are not
aware of any such document?
A. I have a recollection of one but I -- I
can't -- the exact terms of it.
Q. So you think a document exists, if it
existed it was produced to us already, so we should
have it if it was in fact in your production?
A. Correct.
Q. You don't recall the actual terms and you
don't recall any payment being made pursuant to it?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: That's correct.
BY MR. PACE:
Q. All right. Doesn't that all suggest to
you that there was no such contract?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: No.
BY MR. PACE:
Q. Okay. You and I have different standards
on when a contract might exist. Let's go to -- I
think I've got -- do you have my February 22 letter?
Let's give them February 22 and March 2nd. I think
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platinum powder and enhancing it and they found that
to turn around and sell it back to Johnson Matthey or
somebody else, the price had fallen so much that it
wasn't really profitable to do it.
Q. So you think somebody told you that J.M.
Products was buying platinum or platinum sponges from
Johnson Matthey, doing something to those platinum
sponges and then selling them back to Johnson
Matthey; that's your understanding?
A. Well, that was the plan. I don't know if
it ever came to complete fruition because of the
price of platinum.
Q. So who told you that?
A. I discerned that -- well, Andrea Rossi
had told me about the price and Jim Bass suggested
they're working on doing something different than
platinum.
Q. Let me take a step back. This whole idea
of buying platinum sponges -- sponge from Johnson
Matthey, somehow altering it and then selling it back
to Johnson Matthey, where did you get that as a -that that's something J.M. Products was doing? Who
told you that?
A. I think that was the plan and that was
Andrea Rossi, Dr. Rossi.
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Q. When you say the plan, you're saying this
was the plan back in what, June or July of 2014?
A. Correct.
Q. Are you aware of whether anything was
done to actually implement that plan?
A. Just what we have seen today.
Q. So nothing -- nothing in addition? You
are not aware that there were actual any big -- major
purchases -A. No.
Q. -- or anything or major sales back to
Johnson Matthey?
A. No.
Q. All right. So a business that didn't buy
much of anything and didn't sell anything still had
to change its business plan from something that it
was going to do in theory but never did, to something
else that it was going to do in theory but would
never do?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Yeah, I -BY MR. PACE:
Q. Are you aware of Johnson Matthey -- are
you aware of J.M. Products doing any -- selling any
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products involving graphene, any?
A. No, but I think they needed to utilize -they needed to work out the procedures and the
feasibility of doing that.
Q. And who had to work that out?
A. That was what Jim Bass and Andrea Rossi
were working on.
Q. They were working on some kind of
graphene-related product?
A. Again, the controllers, the robotics on
how to produce it, all that sort of thing.
Q. And you understand that somehow related
to the steam power that was being provided by
Leonardo -A. That's correct.
Q. -- to J.M. Products; that's correct?
A. Yeah.
Q. And when did this change from one
supposed business plan to another supposed business
plan happen?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: I don't know.
BY MR. PACE:
Q. 2015, 2016? Can you tell me a year?
A. It might have happened when the
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letterhead was changed, but that's conjecture.
Q. Okay. And the only basis you would have
for any of this is statements made to you by either
Andrea Rossi or Jim Bass, correct?
A. Correct.
Q. All right. And if we speak with Jim Bass
and he says he didn't make the statements, then that
would narrow it down to Andrea Rossi, correct?
A. That's correct.
Q. All right. At the time that you wrote
this letter on March 2nd, 2016 you were not aware of
J.M. Products being involved in any actual business
enterprise, correct?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Other than without the
power plant working, J.M. couldn't do any -couldn't do anything.
BY MR. PACE:
Q. Will you look for me for a second at the
images that you have as Exhibits 3 and 4.
A. Uh-huh.
Q. Now, if that is the contents of the J.M.
Products container that is at the J.M. Products
warehouse, are you aware of that creating or
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manufacturing any products, whether it involves
graphene or platinum or isn't that just a system for
recycling water back into the Leonardo side of the
location?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Again, I don't know. I'm
not a technician or an engineer.
BY MR. PACE:
Q. So you have no knowledge of any business
that was going on by J.M. Products?
MR. LEON DE LA BARRA: Object to form.
MR. CHAIKEN: Object to form.
THE WITNESS: No.
BY MR. PACE:
Q. So you weren't aware of any jeopardy to
any business? I mean if no business was being
conducted to your knowledge there was no jeopardy to
any business, correct?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Yes, if no business was
being conducted.
BY MR. PACE:
Q. You make a reference here to -- you don't
have objection to a visit to the plant or to
additional security if it does not include any
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BY MR. PACE:
Q. Are you aware of J.M. Products ever
having any proprietary information?
A. No.
Q. All right. Are you aware of whether J.M.
Products had insurance for its location for the Doral
warehouse?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: I'm not.
BY MR. PACE:
Q. Are you aware of whether J.M. Products
had insurance to cover the operation of the plant?
A. No, I'm not aware of that.
Q. Do you believe that you would be aware if
J.M. Products actually had procured any insurance
policies?
A. No, probably would not have been aware.
Q. Who would have obtained such insurance
coverage, if not you?
A. It might have been obtained through
Leonardo because Leonardo had the lease on the entire
facility.
Q. So that would be -- you're saying
Leonardo might have had an insurance policy that
covered J.M. Products?
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A. Correct, or there might have been some
sort of rider to Leonardo's policy that extended to
J.M. I'm not aware of that though.
Q. You're not aware of that but you could
see that that's one possibility, but in terms of J.M.
Products itself buying an insurance policy, you're
not aware of it ever buying any insurance policy or
insurance coverage?
A. Correct. Typically the lease between the
landlord and the tenant would require the tenant to
carry insurance.
Q. We'll look at the term sheet in a few
minutes. I think the term sheet required you to have
-- Industrial Heat to -- required J.M. Products to
have insurance, but we will look at that in a
second. Let's go to April 11.
(The document referred to was thereupon
marked Johnson Exhibit 44 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. I hand you what's been marked as Exhibit
44. Looking at Exhibit 44, this is a letter you
signed. This is a letter you also wrote, correct?
A. That's correct.
Q. You make reference here that the plant
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personnel in the J.M. Products facility. Why was
that included?
A. Well, it says additional security and -Q. Additional security provided at no cost
to J.M. Products. I understand that you don't want
to pay for additional security, correct?
A. Right.
Q. Why do you not want additional security
for the J.M. Products side?
A. Well, at this time the friction between
Industrial Heat and Leonardo seemed to be heating up
and we were concerned about who they are going to
hire, what they are going to do there, that sort of
thing.
Q. So you had concerns that if there was any
operations going on on the J.M. Products side, which
you were not aware of, but if there were operations
on the J.M. Products side that such additional
security might interfere with or damage that
equipment?
A. Well -MR. LEON DE LA BARRA: Object to form.
THE WITNESS: -- not so much that but seek
out some kind of proprietary information or
something along those lines.
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reoperating at the Doral location and you know that
by the time April 27th came around a few days -- a
couple of weeks later, they were refusing to operate
the plant at the Doral warehouse?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Same objection.
THE WITNESS: Yes.
BY MR. PACE:
Q. So that doesn't involve conversations
between me and John Annesser, John Annesser and Santa
Claus or anybody else, right, those involve your
conversations?
MR. CHAIKEN: Object to form.
THE WITNESS: Correct.
MR. LEON DE LA BARRA: Object to form.
MR. PACE: I know, but at some point -MR. LEON DE LA BARRA: Come on, Chris.
MR. PACE: I don't need to be jerked
around too much. Come on.
BY MR. PACE:
Q. Here is the exhibit marked -- I am going
to mark this as Exhibit 47.
(The document referred to was thereupon
marked Johnson Exhibit 47 for Identification, a copy
of which is attached hereto.)
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BY MR. PACE:
Q. I think you testified about this
previously. This is a May 20 -- I'm sorry, I may
have said this already but this is a May 23, 2016
letter from Fernando Aran to Leonardo Corporation,
care of John Annesser, correct?
A. Correct.
Q. And this is after J.M. Products had
engaged Fernando Aran, his firm to represent them?
A. That's correct.
Q. Did you have any role in drafting this
letter or was this drafted by Mr. Aran?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Mr. Aran.
BY MR. PACE:
Q. It refers to J.M. Products' termination
of that certain industrial gross sublease with
Leonardo Corporation, dated as of August 13, 2014,
the sublease.
MR. LEON DE LA BARRA: Object to form.
BY MR. PACE:
Q. I'm sorry, I'm sure I just misread that
so let me do that again.
MR. LEON DE LA BARRA: The date, yeah.
BY MR. PACE:
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Q. The first sentence is: This letter is to
confirm J.M. Product -- Products Inc.'s termination
of that certain industrial gross sublease with
Leonardo Corporation dated as of August 13, 2000 -August 30th -MR. LEON DE LA BARRA: Object to form.
BY MR. PACE:
Q. Dated as of August 30th, 2014. Are you
aware of any written document that is an industrial
gross sublease between Leonardo Corporation and J.M.
Products?
A. Yes, there is a -- there is a written
sublease.
Q. All right. Are you aware of any payments
being made pursuant to that written sublease?
A. No.
Q. Given that I think it's Exhibit 5 or 6.
I don't know if you need to go back. Given that
Andrea Rossi advised you on September 1st that he had
found the location, the Doral warehouse location, is
it your understanding that this -- this agreement
actually was signed sometime after September 1st?
A. Correct.
Q. Okay. This letter makes reference to the
operations of J.M. Products being shut down. At this
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time in May of 2016, do you know what -- do you know
what, if any, operations J.M. Products had?
A. It stopped doing anything as of the time
the plant was shut down.
Q. As of February 15 of 2016 are you aware
of any operations that J.M. Products had?
A. I believe they were working on getting
the graphene production going. Again, I don't have
personal knowledge of that. That's what I have been
told.
Q. By either Andrea Rossi and/or Jim Bass?
A. Correct.
Q. What was the equipment or other items of
personal property that could be maintained on the
premises, if you know?
A. I don't know.
Q. Just to identify it in the letter. I
should be doing it. I should have done it this way
to start. I apologize.
The letter says that J.M. Products may
have equipment and other items of personal property
even after the termination of the lease. Are you
aware of whether there was any equipment or other
items of personal property of J.M. Products at the
Doral warehouse in May of 2016?
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A. No.
MR. LEON DE LA BARRA: Object to form.
(The document referred to was thereupon
marked Johnson Exhibit 48 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. I'm handing you now what's marked as
Exhibit 48. We need to change our videotape here in
a second, so let me just kind of give you just one
minute here on the document though.
Do you recognize this term sheet?
A. Yes, I do.
Q. Do you recognize this as the term sheet
that addresses the relationship between Industrial
Heat, Leonardo Corporation and J.M. Products, back
then known as J.M. Chemical Products?
A. Correct.
Q. Do you recall executing this term sheet
in August of 2014?
A. Yes.
Q. You signed it on behalf of J.M. Chemical
Products, Inc., that's your signature on the second
page?
A. Yes, it is.
MR. PACE: All right. Let's take a quick

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

BY MR. PACE:
Q. In fact, Andrea Rossi had not even found
the Doral warehouse location yet, correct?
A. Correct.
Q. All right. So there was no JMC or J.M.
Products -- I'm sorry, let's do it this way.
In this context the reference to J.M.
Chemical Products is what later became the company
J.M. Products, correct?
A. That's correct.
Q. So if I refer to JMC or to J.M. Products,
you understand that to be the same company?
A. Correct.
Q. Thank you. I appreciate that. So there
was no -- J.M. Products at this time, August of 2014,
had no production facility in Miami, Florida,
correct?
A. That's correct.
Q. Had no requirement for low temperature
steam, correct?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Correct.
BY MR. PACE:
Q. At this point in time, to the best of
your knowledge, you were not -- you did not know
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break.
THE VIDEOGRAPHER: Going off the record.
The time is 4:49.
(Thereupon a brief recess was taken,
after which the following proceedings were had.)
THE VIDEOGRAPHER: We're now back on the
record. The time is 5:01, media number five.
BY MR. PACE:
Q. Mr. Johnson, you have before you what is
marked as Exhibit 48, I believe, is that correct?
A. Correct.
Q. And this is the term sheet that you
signed on behalf of J.M. Chemical Products in August
13th of 2014?
A. Correct.
Q. It says here, first of all, JMC. That's
the short for J.M. Chemical Products, correct?
A. Yes.
Q. "JMC operates a production facility in
Miami, Florida which requires low temperature
steam." That's not accurate, is it?
MR. LEON DE LA BARRA: Object to the
form.
THE WITNESS: On August 13 of 2014 it
wasn't up and running.
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where J.M. Products might have a production facility
in the future, correct?
A. That's right.
Q. And you didn't know what J.M. Products
might produce, if anything, in the future?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Correct.
BY MR. PACE:
Q. I think you testified earlier today there
was no real business plan for J.M. Products back at
this time, in August of 2014, correct?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Not that I was aware of,
correct.
BY MR. PACE:
Q. On what basis at this point -- again,
simply just at this point in time, in August of 2014,
on what -- on what basis would J.M. Products or J.M.
Chemical Products have paid a thousand dollars a day
to Industrial Heat?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Well, according to the
terms that are in this sheet, once the plant is
installed and operating at that level, one
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megawatt.
BY MR. PACE:
Q. At that point -- when you signed this
term sheet in August of 2014 did you have a basis to
know that J.M. Products or J.M. Chemical Products
would have a thousand dollars a day to be able to pay
to Industrial Heat?
A. Did I personally?
Q. Yes. Did you know?
A. No.
Q. Because we just established you didn't
have a production -- you. J.M. Products -A. Yes.
Q. -- J.M. Chemical Products did not have a
production facility, correct?
A. Correct.
Q. They did not have any current need for
low temperature steam, correct?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Correct.
BY MR. PACE:
Q. They didn't have any kind of written
business plan, correct?
A. Correct.
Q. All right. Had Andrea Rossi told you

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

MR. LEON DE LA BARRA: Objection to
form.
BY MR. PACE:
Q. Objection to production. You don't
recall whether there is actually a written agreement?
A. I recall a written agreement.
Q. Okay. And going back to the terms of
this agreement, refresh my recollection again, what
do you believe the terms are of this agreement
between J.M. Products and Leonardo Corporation?
A. It required Leonardo to pay certain costs
of J.M. and in return I believe Leonardo would
receive the product that was produced. Again, my
recollection is very, very skinny.
Q. I'm just trying to understand.
Industrial Heat and Leonardo are by this term sheet
supposed to be involved in providing steam power to
J.M. Products or J.M. Chemical Products, correct?
A. Correct.
Q. You believe there is also agreement
whereby Leonardo Corporation is going to pay J.M.
Products or J.M. Chemical Products for whatever they
might produce?
A. Correct.
Q. All right. And as time goes on, for
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1
that he would pay the thousand dollars a day?
2
A. No.
3
Q. Okay. So you didn't have an agreement -4
J.M. Products or J.M. Chemical Products didn't have
5
an agreement with Andrea Rossi to pay a thousand
6
dollars a day?
7
A. Again, there was an agreement, that I
8
recall, that would have been produced, between J.M.
9
and Leonardo regarding the use of and the production
10
of -- by J.M.
11
Q. I thought what you are referring to
12
earlier was actually the term sheet.
13
A. No.
14
Q. So you -- there is a separate -15
A. There is the sublease, the term sheet and
16
the separate agreement.
17
Q. And if such a separate agreement existed
18
it would have been -- you believe it would have been
produced in discovery and if not we can make a demand 19
20
for it?
21
A. Correct.
22
Q. All right.
23
MR. LEON DE LA BARRA: Object to the
24
form.
25
MR. PACE: Pardon?

example, 2015, 2016, J.M. Products, to the best of
your knowledge, doesn't produce any products,
correct?
A. Correct, to the best of my knowledge.
There may have been product produced and there may
have been -Q. Right. But you as the president of J.M.
Products has no idea that any product was produced by
J.M. Products?
A. That's correct.
MR. LEON DE LA BARRA: Object to form.
BY MR. PACE:
Q. Yet Andrea Rossi or Leonardo were paying
money to J.M. Products, depositing into their bank
account? I'm sorry. Leonardo and -- Leonardo and/or
Andrea Rossi were paying money to J.M. Products but
not in exchange for receiving products from J.M.
Products?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Again, I don't know if any
product was received.
BY MR. PACE:
Q. You are not aware of any?
A. I am not aware of any.
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Q. But you are aware that Leonardo and
Andrea Rossi were paying money to J.M. Products?
A. Yes.
Q. So to the best of your knowledge they
were paying money but they weren't getting anything
back for it?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Again, as far as I know,
yes.
BY MR. PACE:
Q. If you go to number 12 on this list, or
in the term sheet, it says: "JMC will provide
reasonable insurance covering the cost of any damage
caused by the 1 MW plant, naming IH and Leonardo as
additional insureds."
Did J.M. Products or J.M. Chemical
Products -- I think we've covered this already but I
am just going to ask you -- did they ever obtain any
insurance?
A. Again, not that I am aware of but there
may have been insurance, like I said before, through
Leonardo's insurance policy.
Q. So which --- one would have expected to
reference Leonardo and then naming JMC as additional
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insured?
A. Additional insured, correct.
Q. So at least as to what is written here
for 12, you know J.M. Products never complied with
this requirement?
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: To my knowledge, that's
correct.
BY MR. PACE:
Q. And do you think that J.M. Products would
have purchased any insurance coverage without you
knowing?
A. It's possible.
Q. By whom? Who would have done that?
A. It would have been done through Andrea
Rossi.
Q. This goes back to your idea that Leonardo
would have gotten an insurance policy naming J.M.
Products as an additional insured?
A. Correct.
Q. But I think what we were just talking
about is that's not really the way this is written?
A. No, it's not.
Q. This is written for J.M. Products to
obtain an insurance policy. I think what you are
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saying is if J.M. Products had obtained the insurance
policy you would have known about it, you don't know
about it, therefore to the best of your knowledge
they never obtained such a policy?
MR. LEON DE LA BARRA: Object to form.
MR. CHAIKEN: Object to form.
THE WITNESS: Correct.
BY MR. PACE:
Q. Number 13. Can you read number 13 for
me?
A. "IH will be allowed to visit the one
megawatt plant at any time with customers or with IH
personnel."
Q. Is this -- IH is a reference to
Industrial Heat?
A. Yes.
Q. Does this allow Leonardo to object to
Industrial Heat visiting the 1 MW plant?
A. Not the way I interpret it, no.
Q. Does it provide a basis for J.M. Products
to object to Industrial Heat visiting the 1 MW plant?
A. No.
Q. And yet based on this term sheet earlier
I think you testified is why you didn't allow the
access by Industrial Heat to the plant or to the
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Doral location where the plant was because Leonardo
said they had a dispute with Industrial Heat,
correct?
MR. LEON DE LA BARRA: Object to form.
MR. CHAIKEN: Object to form.
THE WITNESS: Correct.
BY MR. PACE:
Q. Were there any records of the operations
at the Doral location that were kept by J.M.
Products?
A. I don't know.
Q. Who would know?
A. Andrea Rossi, because he ran the
operation, and maybe Jim Bass.
Q. So if the records weren't produced by Jim
Bass, if those records existed they were records that
were created and maintained by Andrea Rossi?
A. Correct.
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
BY MR. PACE:
Q. Last entry number 20 says: "The
confidentiality agreement entered as of July 28,
2014, by and between Industrial Heat and JMC shall
continue in full force and effect."
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Do you recall if J.M. Chemical Product -you on behalf of J.M. Chemical Products entering an
agreement, a confidentiality agreement with
Industrial Heat?
A. Yes.
Q. Do you recall that was dated as of the
date that it was created, in other words that it was
signed on July 28th, 2014?
A. I don't recall but I presumed if it was
dated that day, that's the day it was signed.
Q. And that was the day you were in Durham,
North Carolina? Raleigh-Durham. I'm sorry, I said
Durham.
A. I don't know.
Q. Rather you were in Raleigh, North
Carolina?
A. I don't know.
Q. At some point you were in Raleigh, North
Carolina -A. Yes.
Q. -- around this time period, correct?
A. That's correct.
Q. And it was in connection with discussing
the term sheet? Let me rephrase it.
Was it in connection with discussing J.M.
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Products signs a confidentiality agreement with
Industrial Heat?
A. I don't recall signing it then but all
that -- the dates are very close.
Q. Okay. So you might have signed the
confidentiality agreement before or after?
A. The day before, day after, something like
that. I don't know.
Q. The purpose of the trip was to explain to
Industrial Heat or for you and Andrea Rossi to
explain to Industrial Heat why Industrial Heat should
agree that the plant should be moved -- the plant,
meaning the 1 MW plant, should be moved from North
Carolina to Florida, correct?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Yes, it was basically to
initiate the discussions which terminated or
ended with the terms of the term sheet.
BY MR. PACE:
Q. Okay. And the reason for the -- and the
reason you presented -- I'm sorry, who did you meet
with? Do you remember meeting someone named Tom
Darden?
A. Correct.
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Products or J.M. Chemical Products?
A. It was -- yes, and it was in conjunction
with relocating the plant from Raleigh to Miami.
Q. So that -A. And JMC utilizing the plant. It
encompassed all of that.
Q. That's helpful. So the way those two are
connected is what you went up there to discuss with
Industrial Heat, along with Andrea Rossi, was to tell
them that it made sense or it would be good to allow
the plant to be moved from North Carolina to Florida
so that it could be used to provide power to J.M.
Chemical Products?
A. Yes.
Q. Okay. Did you ever sign a
confidentiality agreement? I keep saying you. I
apologize.
Did J.M. Products ever sign a
confidentiality agreement with Leonardo Corporation?
A. Not that I can recall.
Q. Okay. So going back to this meeting in
Raleigh, you believe it occurred sometime in the kind
of -- this late July time period.
It's during this meeting that you sign
a -- I'm sorry. Well, you on behalf of J.M. Chemical
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Q. Do you remember meeting somebody named
John Mazzarino?
A. I don't recall, no. He might have been
there because I think there was another person there
besides J.T. Vaughn.
Q. So there was J.T. Vaughn, there was Tom
Darden, there was a third person. Can you give me
any description of the third person?
A. He was working on the plant, that's all I
recall, and it was Fulvio Fabiani.
Q. Does the name T. Barker Dameron mean
anything to you?
A. No.
Q. May not.
A. Again, when we sat down to discuss these
matters it was Tom Darden, J.T. Vaughn, Andrea Rossi
and me.
Q. Just the four of you?
A. Right, the other people were not involved
in those discussions.
Q. Were these discussions -- when you went
up there you guys all went out to lunch together?
A. Right. We landed at the airport. Fulvio
picked us up. Took us to the restaurant. We met
Darden and Vaughn, had lunch, left from there to the
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facility they had in Raleigh.
Q. And during this time together -- I'm
sorry. Prior to going up there what discussions had
you had with Andrea Rossi in terms of why you were
going, what your role was going to be when you went
up there?
A. Just the basics of setting up J.M.
Chemical, having J.M. Chemical operate a facility
utilizing the E-Cat as the power plant.
Q. Okay.
A. And he said, you know, any of the
technical issues or whatever, you know, that's my
bailiwick, you take care of if they have questions
regarding the corporation, how it's set up, ownership
and that sort of thing.
Q. And did you discuss with Andrea Rossi
that the goal of this trip was to convince Industrial
Heat to allow the plant to be moved from North
Carolina to Florida?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Again, I think that was a
given. There was no other reason to make the
trip.
BY MR. PACE:
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Q. It didn't have any employees in Miami?
A. Correct.
(The document referred to was thereupon
marked Johnson Exhibit 49 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. Mr. Johnson, I am handing you what's been
marked as Johnson Exhibit 49. Do you recall seeing
drafts of the term sheet?
A. No, I don't.
Q. Do you recall who first prepared the term
sheet?
A. No, I don't. It wasn't me.
Q. Did you ever look at the term sheet to
make comments or revisions to the term sheet?
A. No.
Q. The e-mail I just handed you, it's marked
as Exhibit 49, is dated August 7, 2014?
A. Correct.
Q. This is -- this is at least after your
meeting in North Carolina, correct?
A. Correct.
Q. There are revisions to a term sheet that
are made to eliminate Johnson Matthey and replace it
with J.M. Chemical Products.
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Q. I am not disagreeing with you. I'm
sorry. When you say it's a given, I don't know if
that's kind of inherently obvious or you must have
had some kind of discussion with Andrea Rossi to
learn that or are you saying you came to the
conclusion yourself?
A. No, he said I want to set up a facility
here in Miami.
Q. All right. So you understood that based
on your discussions with Andrea Rossi you understood
that the reason for going to North Carolina was to
convince Industrial Heat to allow the plant to be
moved from North Carolina to Florida?
A. Correct.
Q. All right. And to do so the plan was to
present the proposal that the plant would be used in
connection with this J.M. Chemical Products company?
A. Correct.
Q. And at the time J.M. Chemical Products
didn't have any production facility in Miami,
correct?
MR. LEON DE LA BARRA: Object to the
form.
THE WITNESS: Correct.
BY MR. PACE:

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

When you were in Raleigh, North Carolina
meeting with Tom Darden, J.T. Vaughn and possibly a
third person at times, what discussion was had of
Johnson Matthey?
A. I remember the name came up but I had
absolutely no idea what Johnson Matthey was or is or
was at the time.
Q. At the time you didn't know what Johnson
Matthey was?
A. Didn't know.
Q. You now know what Johnson Matthey is?
A. Correct.
Q. Okay. In what context did Johnson
Matthey come up? Was there questions about whether
there was going to be an association or affiliation
with Johnson Matthey?
A. I think it was Darden asking rather
technical questions about what is J.M. going to do
and I think it was -- obviously I didn't answer so it
must have been Andrea Rossi that answered, obtain
materials from Johnson Matthey and process those
materials.
Then he was asking me what's the
temperature going to be required and how long.
That's not my job. It's not my role. Talk to
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Andrea.
Q. You had no idea how the 1 MW plant -- let
me ask this. At the time you had no idea how the
1 MW plant worked, correct?
A. I still don't know the details.
Q. That's what I was going to ask you. Let
me just do this. At the time you didn't know how the
1 MW plant worked, correct?
A. No, that's correct.
Q. Even as of today you don't know how the
1 MW plant works?
A. I have a general idea of what it's
supposed to do and how it works but the technical
aspects of it, no.
Q. A term sheet was prepared to include
Johnson Matthey as a party to this agreement. Isn't
it true that in the meeting in North Carolina there
was discussion about whether J.M. Products was an
affiliate or subsidiary of Johnson Matthey?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: I don't recall that.
BY MR. PACE:
Q. All right.
(The document referred to was thereupon
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marked Johnson Exhibit 50 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. So Mr. Johnson, I am handing you what is
marked as -- poorly marked as Johnson Exhibit 50.
This is an e-mail from you to J.T. Vaughn and Tom
Darden at Industrial Heat, correct?
A. That's correct.
MR. CHAIKEN: I'm sorry, Chris, could we
get a copy?
MR. PACE: Yes. I apologize.
MR. CHAIKEN: I would like to be able to
follow along. We're good, Chris. Go ahead.
BY MR. PACE:
Q. I'm sorry. This is an August 7 e-mail
from you to J. Vaughn and T. Darden, with a copy to
Andrea Rossi, correct?
A. That's correct.
Q. And if we turn in here, this is -- you
have signed a compliance with OFAC form, correct?
A. Correct.
Q. We will get to it in just a minute
because we've got kind of the subsequently corrected
version, but I wanted to talk about the date here.
You were intending to sign this on behalf
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of J.M. Chemical Products, correct?
A. That's correct.
Q. And again, I will get to the corrected
one here in a minute. I just want to go to this
because the dates match up quite well with what we
were just talking about.
It says JMC is owned by an entity formed
in the United Kingdom. Was there any such entity
formed in the United Kingdom that owned J.M. Chemical
Products and/or J.M. Products?
A. No.
Q. In fact, J.M. Chemical Products/J.M.
Products was owned by the Platinum Trust, the
beneficiary of whom was Francesco Di Giovanni?
MR. LEON DE LA BARRA: Objection to form.
THE WITNESS: Correct. Correct. There
was an intent to create either a trust or a
business entity in the United Kingdom but when
we started pricing it the prices were
astronomical.
BY MR. PACE:
Q. Okay. But by -- this is -- this is -- if
you look at the e-mail, this is August of 2014.
A. Right.
Q. J.M. Products had already been -- J.M.
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Chemical Products had already been formed, correct?
A. Correct.
Q. Platinum American Trust had already been
formed, correct?
A. Correct.
Q. And Di Giovanni was already an owner of
or the beneficiary of the Platinum American Trust,
correct?
A. Correct.
Q. So this could have said is owned by an
entity formed in the United States and that would
have been accurate?
A. That's correct.
Q. Now, J.M. Products was formed at the
request of Andrea Rossi, correct?
A. Correct.
Q. J.M. Products was operated under the
direction of Andrea Rossi, correct? In other words,
if he told you -- if he told J.M. Products to do
something or Leonardo told J.M. Products to do
something, they did it, correct?
A. Yeah. Yes.
Q. The expenses of J.M. Products were paid
for by Leonardo or Andrea Rossi, correct?
A. Correct.
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Q. And J.M. Products' existence made no
sense but for Andrea Rossi and Leonardo, correct?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: You said made no sense?
Well -BY MR. PACE:
Q. That's a bad question. Let me start over
again.
A. Yeah.
Q. J.M. Products had no business reason to
exist independent of Andrea Rossi and Leonardo
Corporation?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: I disagree with that. You
may want a separate entity formed for the
production side of things, for liability
purposes if nothing else.
BY MR. PACE:
Q. Fair enough. And you are saying that -but that still would be connected to -- Andrea
Rossi -A. Yes.
Q. -- is the one that had the business
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A. Correct.
Q. Did you not -- did you or did you not
understand the remainder of this to be asking about
whether there was kind of a significant connection
between Andrea Rossi, you and -- I'm sorry, between
either you and Andrea Rossi and J.M. Chemical
Products, wasn't that an issue that was addressed up
in North Carolina?
MR. CHAIKEN: Object to form.
MR. LEON DE LA BARRA: Object to form.
BY MR. PACE:
Q. I'm pointing you to the document. I
shouldn't do that.
A. No.
Q. I did that poorly.
A. That wasn't addressed in North Carolina.
Q. You never discussed in North Carolina
what connection existed between either you or Andrea
Rossi and J.M. Chemical Products?
A. Well, no, but they knew that I was Andrea
Rossi's attorney. I was the person that acted as
escrow agent for the $10 million.
Q. I understand.
A. And it was explained to them that I was
there to answer any of those legal-type questions and
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created, correct?
A. Correct.
Q. The only reason the business existed was
because Andrea Rossi wanted to have it created,
correct?
A. That's correct.
MR. LEON DE LA BARRA: Object to form.
BY MR. PACE:
Q. And Andrea Rossi brought to you
Di Giovanni to be the owner of, or to be the
beneficiary of the trust that you would form,
correct?
MR. CHAIKEN: Object to form.
THE WITNESS: Yes.
MR. LEON DE LA BARRA: Same objection.
BY MR. PACE:
Q. And you formed the trust, Platinum
American Trust, solely to own J.M. Products, correct?
A. Correct.
Q. So somehow for this document at least the
notion that you knew who -- you knew who owned J.M.
Chemical Products?
A. Yes.
Q. You knew that it wasn't owned by an
entity formed in the United Kingdom?
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that the operation of J.M. Products was going to be
handled by Andrea Rossi.
Q. You are saying in the meeting in Durham,
North Carolina the folks at Industrial Heat were told
that Andrea Rossi was going to operate J.M. Products,
or J.M. Chemical Products as it was known back then?
A. I don't know if they were explicitly told
that but I said I have nothing to do with the
operational side of it. That's going to be handled
through Andrea Rossi.
Q. All right. Did you -- but the person who
was going to handle the operational side of J.M.
Products is in fact Andrea Rossi?
A. Yes.
Q. Right. It would have been a truthful
statement if you said that J.M. -- the operations of
J.M. Products are going to be run by Andrea Rossi?
A. Yes, and it was my impression that that's
what they understood.
Q. So to the best of your knowledge that's
in fact what you told them?
A. Yeah. That's correct.
Q. Okay. And Andrea Rossi didn't contradict
you in that?
A. I don't know if that representation was
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made by me or by Andrea Rossi but yes, that's what
they were told.
Q. In fact, let me rephrase that. I can say
it better. The representation was made -- I can't
say it better than you can. I can ask my question
better.
Either you or Andrea Rossi made the
representation to the folks from Industrial Heat that
Andrea Rossi would be operating J.M. Chemical
Products, correct?
A. Correct, or if it wasn't him personally
operating it, it would be operated under his
direction.
Q. Okay. And to the best of your knowledge
or recollection whoever said that, the other one
didn't disagree with it and in fact you believe would
have agreed with it?
A. Correct.
Q. Okay. Who noticed that the wrong company
name was used on the compliance with OFAC form?
A. The JMC Chemicals versus J.M. Chemicals?
Q. Yes.
A. I believe that was J.T. Vaughn because he
sent me an e-mail maybe the next day or two days
later or something like that, that said please
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re-sign the OFAC statement to correct the corporate
name. It might have been -Q. Look, I'm not trying to play a game with
you.
First of all, be careful and don't stab
yourself because Mike has put threatening staples in
there.
(The document referred to was thereupon
marked Johnson Exhibit 51 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. This is 51. This e-mail -- this is an
e-mail string that -- let me give you a second to
look at it. Tell me when you're done.
A. Yes.
Q. So once the problem was identified you -J.T. Vaughn -- your recollection is J.T. Vaughn
scratched out J.M. Chemical, Inc. and put in J.M.
Chemical Products, Inc., correct?
A. Correct.
Q. And then he initialed it and you
initialed it?
A. Then he sent us to us.
Q. I'm sorry.
A. Sent it to me.
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Q. He initialed it then sent it to you?
A. Right, made those changes, initialed it,
sent it to me and asked that I initial it.
Q. And, in fact, you initialed it. You then
initialed it. What we see here on 11491 are your
initials for the change from JMC Chemicals to J.M.
Chemical Products, correct?
A. Yeah, I some recollection there was
another one that was done that corrected the problem
in type.
Q. In type? You mean you think there was
another version of this compliance with OFAC that
corrected that JMC is owned by an entity formed in
the United Kingdom?
A. No, no, no, that said J.M. Chemical
Products, Inc., rather than JMC Chemical and the
scratch outs, I thought. See how this is scratched
out and initialed, scratched out and initialed?
Somehow I thought there was -Q. Like a clean version -A. Yes.
Q. -- where somebody actually made the
changes?
A. Yes.
Q. Okay.
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A. But I don't know. I recall that but -Q. I'm not sure that I ever saw that.
(The document referred to was thereupon
marked Johnson Exhibit 52 for Identification, a copy
of which is attached hereto.)
BY MR. PACE:
Q. Hand you what's marked as Johnson Exhibit
52 and I'm going to wait for a second.
MR. LEON DE LA BARRA: Thank you.
THE WITNESS: I got two 11497s.
MR. LEON DE LA BARRA: This is Exhibit
51?
BY MR. PACE:
Q. This is 52. I think this is just the
succession, if we can, from 51. 51 reflects that
everybody made their revisions to the OFAC statement
and updated the OFAC statement.
Then 52, if you notice it's a
continuation of those e-mails with J.T. Vaughn now
having signed the actual agreement.
A. Yeah.
Q. So they corrected the OFAC compliance
certificate first and then everybody signed the
agreement.
A. Right.
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Q. Let me give you a second to look through
that. I just want you to kind of confirm it.
A. No, I agree.
Q. Is that consistent with your
recollection?
A. Yes. Then the last e-mail -- or not the
last. The one from J.T. Vaughn to Colette, August
13th at 10:17 a m.
Q. The second to last e-mail?
A. Yeah.
Q. Uh-huh.
A. This is J.T. Vaughn saying: "Great,
thanks so much. Attached is the agreement signed by
Andrea and me. We made minor changes, which are
marked and included in a separate version for
reference. Please have Henry sign and return."
Q. Now that's referencing actually the term
sheet, correct?
A. The term sheet, correct.
Q. And then in fact the last e-mail, the
most recent e-mail here of all this is Colette,
August 13, 2014 e-mail saying: "Agreement executed
by Mr. Johnson attached."
A. Meaning the term sheet.
Q. Right, meaning the term sheet. Okay.
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with all the terms in this and should we sign and
send it back, but I don't know.
Q. I mean do you recall -A. If there were any e-mails they would have
been produced, so it wasn't in an e-mail.
Q. I think my question was -- I intended my
question to be a little different. I'm not sure. I
probably asked it poorly.
But do you recall studying the term sheet
before you signed it?
A. I read it, yes.
Q. Did you do more than read it? Did you
think about kind of the implications of it or did you
read it and say this is consistent with what I've
already discussed with Andrea Rossi, I'm going to
sign it?
A. Yeah, exactly, the latter.
MR. PACE: Good. Thank you. Either/or,
and you said yeah. All right. Let's take a
quick break, give me like five minutes to just
figure out if we've got some final questions and
then we will be able to wrap up.
THE VIDEOGRAPHER: Off the record. The
time is 5:45.
(Thereupon a brief recess was taken,
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A. And this is the first time I saw the term
sheet, I believe.
Q. This is the first time you saw the term
sheet, period, or in its final form?
A. Period.
Q. Okay. Had you discussed the substance of
the term sheet already with Andrea Rossi?
A. In generalities, yes. Not in
particulars.
Q. Okay. The J.T. Vaughn -- I promised you
guys I would finish by 6, so let me wrap up here and
then I want to take a short break to figure out any
final questions.
But let me just ask this which is J.T.
Vaughn e-mail to Colette is at 10:17 a m. Colette's
e-mail back is at 11:26 a.m.
So this being the first time you have
seen it, do you recall whether -- did you spend any
time kind of studying whatever the commitments were
in this term sheet or did you have confidence from
Andrea Rossi that you were -- confidence or
instructions from Andrea Rossi that you were just to
sign?
A. I can't recollect exactly. It might have
been a phone call from Andrea saying are you happy
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after which the following proceedings were had.)
THE VIDEOGRAPHER: We're now back on the
record. The time is 5:54.
MR. PACE: Thank you and I appreciate
your time, Mr. Johnson. No further questions
but I will reserve the right to ask questions in
light of any follow-up questions asked of you.
CROSS EXAMINATION
BY MR. CHAIKEN:
Q. Thank you. Good afternoon, Mr. Johnson.
My name is Brian Chaiken. I represent the plaintiffs
in this case, Leonardo Corporation and Dr. Rossi. I
have just a few questions for you. It's been a long
day.
You had given some testimony regarding
the contract between J.M. Products and Leonardo; do
you recall that testimony?
A. Yes.
Q. I am going to show you an exhibit. Can
we use your exhibits, Chris? I will make it -MR. PACE: Yeah, 53.
MR. CHAIKEN: 53, that's what we're on.
Let's mark this as 53.
(The document referred to was thereupon
marked Johnson Exhibit 53 for Identification, a copy
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From:

Andrea Rossi

To:

)ím Bass

Subject:

Re: RE: RE: Fw: capitolato
Thursday, November 05, 2015 3:01:02

Date:

PM

Obviously the coil wires are insulated! There are materials that allow the spires stay fwe mm from
each other withoud arking.
Warmest regards,
Andrea

Sent: Thursday, November 05, 2015 at 7:47
From: "Jim Bass" <jimbass @bellsouth.net>

PM

To: "'Andrea Rossi'" <ar.123 @mail.com>
Subject: RE: RE:,Fw: capitolato
Andrea,
am referring to the dielectric strength of the transformer body, coil, and air. 5 megavolts will
arc through anything close. I am researching special transformers now.
I

The dielectric strength of air (dry) is 3 megavolts / meter, so any electrodes that carry 5
megavolts will need about 1.7 meters distance between them. That is only the electrodes.
-

h

Transformer coils that do this are wrapped closely, so the insulating material will require some
special coating with extremely high dielectric strength.
I

will have some answers for you by tomorrow.

Jim

From: Andrea

Sent:

Rossi [mailto:ar.123 @mail.com]
Thursday, November 05, 2015 9:12 AM

To: JIM

BASS
Re: *RE: Fw:

Subject:

capitolato

OK.

The current is
OK.

5

microamps, so the materials can be stainless steel, I already know they are

Sent: Thursday, November 05, 2015 at 2 :28
From: "JIM BASS" <jimbassCcbellsouth.net>
To: "Andrea Rossi" <ar.123(amail.com>
Subject: RE: Fw: capitolato
i

PM

Andrea, I have a dentist appointment this morning. I will address this when
problem is dielectric strength of materials involved.

i

return. Big

Jim

JB000192
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From my Android phone on T- Mobile. The first nationwide 4G network.
5

Original message
From: Andrea Rossi
Date:11 /05/2015 7:49 AM (GMT- 05:00)
To: Jim Bass

Subject: Fw: capitolato
Dear Jim,
I need help frórn you,

Leonardo).
I

attach here

'

a

urgently for

a

thing

I

need for the plant

o JM (

not the plant of

layout.

What I need is to make a transformer - system that takes the normal voltage and gives
me 5 million Volts with 5 to 20 microA ( 5 to 20 Watts of power).
I need

it to be as small as possible.

Can you do it?
DO NOT TALK WITH FULVIO OF THIS !!! JM`S PLANT IS NOT HIS TURF

You can call or visit me here when you want for explications.

This has priority upon what you are doing for Fulvio. Obviously if you can help me with
this.

Warmest Regards,
Andrea

JB000193
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 1:16-cv-21199-CMA

2
3
4

ANDREA ROSSI, et al.,
5
Plaintiffs,
6
v.
7
THOMAS DARDEN, et al.,
8
9

Defendants.
- - - - - - - - - - - - - - - - - - - -x
INDUSTRIAL HEAT, LLC, et al.,

10
Counter-Plaintiffs,
11
v.
12
ANDREA ROSSI, et al.,
13
Counter-Defendants.
14
and
15
J.M. PRODUCTS, et al.,
16
17
18
19

Third-Party Defendants.
- - - - - - - - - - - - - - - - - - -x
600 Brickell Avenue, Suite 3300
Miami, Florida
Thursday, February 2, 2017
11:17 a.m.- 6:06 p.m.

20
21
22
23
24
25

HIGHLY CONFIDENTIAL TRANSCRIPT
ATTORNEYS' EYES ONLY
VIDEO DEPOSITION OF JAMES BASS
Taken before Edward Varkonyi, Registered
Merit Reporter and Notary Public for the State of
Florida at Large, pursuant to Notice of Taking
Deposition filed in the above cause.
Veritext Legal Solutions
800-726-7007

305-376-8800
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APPEARANCES
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BRIAN CHAIKEN, ESQ ,
Perlman Bajandas Yevoli & Albright, P L
283 Catalonia Avenue, Suite 200
Coral Gables, Florida 33134
on behalf of the Plaintiff
CHRISTOPHER R J PACE, ESQ ,
MICHAEL MAUGANS, ESQ
Jones Day
600 Brickell Avenue, Suite 3300
Miami, Florida 33131
on behalf of the Defendant
RODOLFO NUNEZ, ESQ ,
Rodolfo Nunez, P A
255 University Drive
Coral Gables, Florida 33134
on behalf of Defendants J M Products,
Johnson and Bass
FERNANDO ARAN, ESQ ,
Aran Correa & Guarch, P A
255 University Drive
Coral Gables, Florida 33134
on behalf of Defendant United States
Quantum Leap and Fabiani

ALSO PRESENT: Andrea Rossi
Alex Montalvo, Videographer
Raphael Chaiken

Exhibit 20 JB000192 to 193
Exhibit 21 JB000082 and attachments
Exhibit 22 JB000336 to 337
Exhibit 23 JB000073
Exhibit 24 JB0000068 to 69
Exhibit 25 JB000326
Exhibit 26 JB000323
Exhibit 27 JB000096 to 97
Exhibit 28 Color Photo Business Card
Exhibit 29 JB000385
Exhibit 30 JB000086
Exhibit 31 JB000360
Exhibit 32 JB000349
Exhibit 33 JB000010
Exhibit 34 JB000206 to 207
Exhibit 35 JB000197 to 200
Exhibit 36 JB000138
Exhibit 37 JB000107 to 108
Exhibit 38 JB000106
Exhibit 39 JB000348
Exhibit 40 Color Photo
Exhibit 41 Color Photo
Exhibit 42 Color Photo
Exhibit 43 Color Photo
Exhibit 44 Color Photo

129
137
137
139
141
149
155
160
158
168
172
173
174
175
177
178
179
182
183
185
188
188
190
191
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INDEX
Witness
Direct
JAMES BASS
7
EXHIBITS
Bass
For Ident.
Exhibit 1 Color Photo
30
Exhibit 2 Color Photo
33
Exhibit 3 Color Photo
35
Exhibit 4 Color Photo
55
Exhibit 5 JB000377
57
Exhibit 6 JB000380
62
Exhibit 7 JB000368
67
Exhibit 8 JB000365
72
Exhibit 9 JB00036
81
Exhibit 10 Color Photo
86
Exhibit 11 JB000355 to 356
92
Exhibit 12 Articles of Inc., Reactance Engineering 98
Exhibit 13 JB000347
102
Exhibit 14 JB000344
105
Exhibit 15 JB000341
108
Exhibit 16 JB000085
111
Exhibit 17 JB000335
113
Exhibit 18 JB000440 to 442
124
Exhibit 19 JB000215
128
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Exhibit 45 Color Photo
194
Exhibit 46 Color Photo
195
Exhibit 47 Color Photo
197
Exhibit 48 HJ000216
207
Exhibit 49 HJ000250 to 251
207
Exhibit 50 HJ000214
207
Exhibit 51 Color Photo, J.M. Products Guidance

209
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1 Thereupon.
1
2
THE VIDEOGRAPHER: Good morning. We're 2
3
now on the video record. This is the videotape
3
4
deposition of James Bass in the matter of the
4
5
case Andrea Rossi versus Leonardo Corporation
5
6
versus Tom Darden, et al.
6
7
Today is Thursday, February 2nd of 2017
7
8
and the time is 11:17 a m. Counsel, please
8
9
state your appearance for the record and after
9
10
this the court reporter will swear in the
10
11
witness.
11
12
MR. PACE: Thank you. Chris Pace and
12
13
Mike Maugans for the defendants. Jones Day for
13
14
the defendants.
14
15
MR. ARAN: Fernando Aran of the law firm
15
16
Aran, Correa & Guarch on behalf of the deponent, 16
17
James Bass, third party defendant J.M. Products
17
18
and third party defendant Henry Johnson.
18
19
MR. NUNEZ: Rudy Nunez on behalf of the
19
20
third party defendant Fulvio Fabiani and United
20
21
States Quantum Leap, LLC.
21
22
MR. CHAIKEN: Brian Chaiken on behalf of
22
23
the plaintiffs, Dr. Andrea Rossi, who is present
23
24
with me and Leonardo Corporation.
24
25 Thereupon-25

A. That's correct.
Q. Mr. Bass, you're obviously angry,
correct?
A. Yes.
Q. All right. Let's start. Mr. Bass, can
you please state your full name for the record.
A. James Alan Bass.
Q. Mr. Bass, will you please state your work
address for the record.
A. 515 Northeast 8th Avenue, Deerfield
Beach, Florida. I'm a contractor.
Q. So Mr. Bass, what is your educational
background?
A. I have almost four years in the US Navy
with flight control and guidance systems technician
on aircraft.
I graduated Rutgers University with
electrical engineering with a specialty in closed
loop control systems. I graduated first in my class
summa cum laude. I'm a member of Tau Beta Pi and Eta
Kappa Nu, both engineering honor societies.
Q. Any formal education after Rutgers?
A. I have been to various classes and things
like networking. I have a Cisco certified network
associate. That's a training for routing systems
Page 9
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JAMES BASS
was called as a witness and having been first duly
sworn responded as follows:
THE WITNESS: I do.
DIRECT EXAMINATION
BY MR. PACE:
Q. Mr. Bass, can you state your full name
and your work and home address -- well, your full
name and your work address.
A. I have a question first.
Q. Sure.
A. Shouldn't you be using a ouija board?
Q. A ouija board?
A. You know what it's for? Communicate with
spirits.
Q. With spirits. Why do you think I should
be using a ouija board?
A. They said I was a ghost.
Q. So you think I should be using a ouija
board -A. Yeah, maybe.
Q. -- you think that's how -- okay. I
understand your disposition.
So Mr. Bass, you are obviously not happy
to be here today, correct?
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from Cisco Corporation and about 42 years of
engineering experience.
Q. Apologies for the delay but I'm actually
a right-handed writer and I'm trying to do this
left-handed.
Let's talk for a second about the 42
years of engineering experience. What was your first
engineering-related job after you graduated from
Rutgers?
A. I went to work at a computer company that
did factory process control and I did hardware and
software integration.
We worked in nuclear plants. I designed
a special control system for the Westinghouse Hanford
nuclear reactor out in Idaho Falls, Idaho and many
other projects.
Q. Who is that employer? What was the name
of the employer?
A. My employer?
Q. Yes.
A. Modular Computer Systems.
Q. How long did you work for Modular
Computer Systems?
A. Ten years.
Q. What did you do after you ended working

3 (Pages 6 - 9)
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The time is 11:45.
(Thereupon a brief recess was taken,
after which the following proceedings were had.)
THE VIDEOGRAPHER: We're now back on the
record. The time is 11:50.
BY MR. PACE:
Q. Mr. Bass, when we took a break you had
said that you were doing or since the spring of 2016,
you have done -A. What did you do to your arm?
Q. Tore a rotator cuff. Had to have surgery
on it and reattach it.
A. Not fun.
Q. No. When we took our break we were
talking about work you have done with Andrea Rossi
and Leonardo Corporation since the spring of 2016.
You talked about designing energy
provoking -- energy provoking system. Can you
explain to me what that is?
A. Well, the E-Cat needs energy to provoke
it into generating heat and we're coming up with
different methods, high voltage electricity, so I am
trying to design some different test systems at high
voltage.
Q. So this is for providing energy into the
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A. No.
Q. Did you believe that J.M. Products did
work with platinum sponges -A. Yes.
Q. -- at the Doral location?
A. Yes, because I know there was a pilot
amount that was purchased and installed inside the -whatever you want to call it, the box, for heating.
Q. And what was done with that platinum
sponge after it was heated?
A. Supposedly it was removed. I wasn't -- I
wasn't present when it was removed.
Q. Were you present when it was placed in
there?
A. I assisted in putting tubes into the
piping but I didn't know what they were at the time.
Q. What is graphene?
A. Graphene is a carbon. It's a certain
form of carbon molecule that's extremely expensive,
very slippery, used in a number of things and if you
try and buy graphene you'll find out how gross
expensive it is.
Q. Have you ever done any work with
graphene?
A. We did. Again, the same deal. I didn't

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

specifically. I just was aware of the cost of
graphene because of a product that I had heard about
a while prior to working for J.M.
Q. But when you were working for J.M.
Products you believe J.M. Products did work with
graphene?
A. They did. We bought -- I believe we
bought industrial diamonds and stuff and used the
industrial diamonds in the heating process to produce
graphene.
Q. Let me -- I am going to use a few
exhibits here that are just images taken over at the
Doral location. For purposes of this deposition I'm
happy to refer to the warehouse, building, however
you want to refer to it. I am talking about the
warehouse that is at 7861 Northwest 46th Street.
Is there a way you are comfortable
referring to it? Do you call it the warehouse, the
building?
A. Warehouse is fine.
Q. I'll call it the Doral warehouse, just so
I don't have to keep repeating the address for the
rest of the afternoon. I'm going to hand you what I
am going to mark here as Bass Exhibit 1.
(The document referred to was thereupon
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E-Cat reactors?
A. Yes.
Q. Were you doing any of this work when you
were working for J.M. Products and Andrea Rossi -A. No.
Q. -- prior to the spring of 2016?
A. No.
Q. All right. What are platinum sponges?
A. It's a -- platinum sponge, if you think
it looks like a sponge, it doesn't. It's more like a
craggy-type stuff that they use to -- they eventually
wind up after cooking it to put in catalytic
converters. It's more like a powdery-type stuff, I
think.
Q. Have you ever done any work with platinum
sponges?
A. I didn't specifically do any work with
platinum sponge, but J.M. did.
Q. J.M. Products did work with platinum
sponges?
A. Yeah.
Q. But you didn't do any work with that?
A. I didn't handle it.
Q. Did you -- during your time you worked at
J.M. Products did you ever see any platinum sponges?
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steam when it hits your filter?
A. Probably not. It's hard to say. No, it
was collecting water mostly. There is some mix in
there. I don't know.
Q. What is the purpose of the filter box?
A. To prevent impurities from going back
into the E-Cat.
Q. So you just testified that for Bass
Exhibit 2 this piping was intended to keep the water
or the steam or the fluid, whatever was in here warm,
hot?
A. Uh-huh.
Q. Then that leads into your -- into this
filtration system here?
A. Uh-huh.
Q. If it was still steam coming in how would
it -- at what point would it be converted into water?
A. It's mostly converted into water or a mix
of water and steam inside the serpentine area.
Q. Okay. So why would you insulate the
serpentine area then? Don't you want the heat to
dissipate?
A. No, not particularly. You maintain the
efficiency of the closed loop system. That's another
closed loop system, by the way.
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Q. How do you turn steam into water without
the heat dissipating?
A. Remove energy.
Q. No, how does steam be converted back into
water? Does the temperature of the steam have to
lower?
A. No.
Q. The temperature of the steam can stay
above a hundred degrees Celsius?
A. Yes.
Q. How else does it convert into water?
A. You remove the energy from it.
Q. How do you remove the energy from it?
A. With an endothermic reaction.
Q. And what would that be?
A. Anything that takes in energy.
Q. Is there something within those
serpentine pipes that would take in energy?
A. Yes.
Q. What is that?
A. In the beginning it was -- sorry. The
catalytic stuff, platinum sponge.
Q. Platinum sponge. The platinum sponge
would be within the serpentine pipes?
A. Yes.
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Q. Did you put the platinum sponge into
those serpentine pipes?
A. I helped put pipes in there, that's all.
The pipes already had something charged in them.
Q. Did you see something charged in them
when you put the pipes? I am just trying to
understand.
A. No, I didn't see physically what was in
there.
Q. Let me take a step back, just so we're
clear. When we're looking at Exhibit 2 you helped
install these pipes, correct?
A. Yeah. Not the main serpentine. I did a
lot of stuff here, with the filter box.
Q. You are pointing to Exhibit 3?
A. Yes.
Q. But for Exhibit 2, did you -A. Exhibit 2 was already there when I
started working for them.
Q. Do you think there was any -- were you
told by anyone that there was any platinum sponge
in -A. I wasn't told anything about that at the
time.
Q. Okay. Let me start over. If you give me
Page 41
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just a second to ask the question.
Do you believe today -- we will talk
about when you found out later on. Do you believe
today that in Exhibit 2 -- in these pipings in
Exhibit 2 that there was platinum sponge at some
point in the piping in Exhibit 2?
A. Yes.
Q. Okay. What's your basis for that belief?
A. Because I know that some of it was
purchased. I mean what would you do, throw it in the
street? That's what they talked about, that they
inserted the platinum sponge or we did, or it was a
group effort.
I didn't know it was in the pipes but
apparently some of it was already in there before
they were closed up.
Q. Okay. Who told you that there was
platinum sponge in the pipes before it was closed up?
A. Both Hank, Henry Johnson and Dr. Rossi
said eventually. I didn't know what was in there at
all at the time.
Q. When did they tell you that there was
platinum sponge in the piping?
A. I have no idea. Probably a month later.
I was the new guy in the block. I didn't know what
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was going on in there.
Q. I understand. When you say a month
later, are you saying in early 2015?
A. Sometime in that area I found out it was
platinum sponge they were putting in there.
Q. So you have never seen any platinum
sponge put in the pipe, but you were told by -A. Correct.
Q. -- Mr. Johnson and Andrea Rossi that there
was platinum sponge in the pipe?
A. Yes, they even bought some. I saw the
bill.
Q. You saw the invoice for -A. I saw the invoice for the platinum
sponge, so I figured that was good enough.
Q. So you never really saw the platinum
sponge itself?
A. No.
Q. You saw an invoice for a platinum sponge?
A. Uh-huh.
Q. Do you know if that platinum sponge was,
in fact, purchased?
A. Yes, I believe it was. I saw the invoice
for the bill.
Q. Let me rephrase. Other than seeing an
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was platinum sponge?
A. That's correct.
Q. Did you ever see any graphene at the J.M.
Products -- at the Doral warehouse?
A. No. Again, it's small stuff, but
whatever.
Q. Graphene particles or objects are small?
A. (Nods head.) Yes.
Q. Turning to -- turning back to Bass
Exhibit 3, you say there is a filter box.
Is that the clear box we see here that
has kind of a red gauge on top of it?
A. Yes.
Q. All right. This was to take out any
impurities in the water?
A. Uh-huh.
Q. And how was it -- did all the water that
came through the system run through that box?
A. Only in the beginning of each test.
Q. At the beginning, if you can help me
understand that. What does that mean?
A. When they first started the system if
they opened up the system, they would run it
initially through the box and then once they were
convinced -- it was up to Dr. Rossi when to divert it
Page 45
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invoice, and the invoice was a request to buy the
platinum sponge?
A. Huh?
Q. It was an invoice for platinum sponge.
You recall it was over a million dollars worth of
platinum sponge was being purchased?
A. No, I remember there was an initial
charge to test it.
Q. Now, other than that document that you
saw, the invoice or the bill or whatever it was, so
I'm just asking, other than that did you ever see any
platinum sponge at the J.M. Products -- at the Doral
warehouse?
A. Not particularly, no.
Q. You qualified it some, so I just want to
understand. Why do you say not particularly?
A. There were a lot of things laying around
inside the plant. It could have been. There were
boxes and crates and everything.
Q. I understand. So you could have seen
platinum sponge and not known it was platinum sponge?
A. I wouldn't have known it.
Q. Understood. But to your knowledge you
never saw platinum sponge but if it was there and -you may have seen it and you wouldn't have known it
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around the box.
Q. So there is -- again, I'm not an engineer
so I apologize if I'm going to be asking some
questions poorly.
So when the system would be started up -and when you say system, do you mean like the E-Cat
reactors?
A. E-Cat, yes.
Q. So when the E-Cat reactors would start
up, at least initially all of the water that was
flowing through this system would be redirected into
this box?
A. Correct.
Q. The filter box?
A. Correct.
Q. Then at some point a valve would be
turned so that the water no longer had to go into
this filter box?
A. Yes.
Q. And how much water can that filter box
hold?
A. I don't know. You can use your judgement
there. I never particularly measured it.
Q. Do you have a sense of how much water it
can hold?
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that?
A. Probably.
Q. All right.
A. I usually keep copies of stuff like
that.
Q. Your response to Andrea Rossi is to -you're setting up time for a meeting. You say you
will not discuss what we're doing there. There,
meaning the Doral warehouse, correct?
A. Uh-huh.
Q. Then you said: Besides, you won't really
telling what you are doing there -- what we are doing
there.
A. Uh-huh.
Q. Is that a reference to what -- well, tell
me what you meant by that.
A. You're asking me to speculate. I don't
recall. Could have been both sides.
Q. Well, you wrote it, so that's why I am
asking you.
A. I wrote it two years ago.
Q. I understand. Can you tell me what you
meant?
A. No.
Q. All right.
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A. I might have meant what I knew about the
E-Cat, which was not very much at all or it might
have been the fact of what we were putting inside of
the serpentine pipes. I don't recall at the time.
That was two years ago.
Q. You didn't know what was being put in the
serpentine pipes?
A. No, I didn't at the time anyway, so it
didn't make much difference.
Q. Do you know whether J.M. Products has
ever sold a product?
A. No, I don't know.
Q. Have you ever seen a product being sold
from J.M.?
A. No.
Q. Have you ever seen a customer of J.M.
Products?
A. I think we had meetings with potential
people. I don't recall exactly.
Q. Who is we?
A. We. Who is we? Me, Dr. Rossi was in
there, I believe Industrial Heat was in there and we
discussed the potential uses of heat, of steam
energy, but that's all I recall. I don't recall the
guest list.
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Q. Well, I think you're talking to me about
the uses of the steam. I'm asking do you ever recall
whether J.M. Products met with any customers to buy
something that J.M. Products was producing, not that
Leonardo was producing?
A. No.
Q. Okay.
A. Could I take a quick bathroom break?
Q. Of course. Let's go off the record.
THE VIDEOGRAPHER: Going off the record,
the time is 12:47.
(Thereupon a brief recess was taken,
after which the following proceedings were had.)
THE VIDEOGRAPHER: We're now back on the
record. The time is 12:58, media number two.
(The document referred to was thereupon
marked Bass Exhibit 8 for Identification, a copy of
which is attached hereto.)
BY MR. PACE:
Q. Mr. Johnson, I'm marking what's another
document as Exhibit 8.
Again, with reference to our other
exhibits, here in this e-mail -- in one of these
e-mails on Exhibit 8 you say, I saw the heat strips
that are installed on the serpentine pipes -- on the
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serpentine pipe.
If you look at Exhibit 2, what are the
heat strips? Is that the insulation?
A. No, he had heat strips along some parts
of it that are covered up now.
Q. So in Exhibit 2 we can't see what the
heat strips are?
A. No, you can't.
Q. What's the function of a heat strip?
A. I don't recall, but probably to maintain
the heat when they had shut down the reactor. To
keep heating, to keep the pipes hot, because it was a
mandatory thing, as I recall, for the conversion and
the platinum sponge. That's all I recall.
Q. You recall that it was required that the
pipes stay heated for some purpose relating to the
platinum sponges?
A. Yes, that's what I recall. That's the
only reason to put them there and I think that was
the final -- that was the conclusion that I was
told. I don't remember the exact conversation.
Q. And who did you have that conversation
with?
A. Dr. Rossi.
Q. We talked previously on these serpentine
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1
A. Yes.
2
Q. Okay. And it's not going to go through
the exit pipe because it's not high enough to reach 3
4
where the exit pipe starts?
5
A. Yes, that was the concern.
6
Q. Why is that a concern?
7
A. In case we needed to get the filter
8
apart. In other words, you had water all over the
9
place.
10
The way -- if you see the clamps at the
end, that's the only way to change the filter, so you 11
12
would have spilled water. There actually is a
13
discharge pipe. You can't see it. I think it's in
the other corner. I specifically remember putting itt 14
15
in.
16
Q. Okay. So -17
A. It's a little faucet with a PVC tap on it
18
that allows all the water to drain out before you
19
take it apart.
Q. And that being the water up to the point 20
21
of the exit pipe -22
A. Yes.
23
Q. -- because it's not going out the exit
24
pipe. It just sits there like still -25
A. It doesn't matter while the system is

A. Let me see what he said before that, what
the question was.
Q. I don't think we have -- this is the way
it was produced to us in discovery. But it looked
like the preceding e-mail may have been -A. There is something missing in that
because we definitely put the drain in there.
Q. Okay. So you don't think this is a
reference to your proposal to put a valve -A. No.
Q. -- to drain the water?
A. No.
Q. Okay. You make a reference up here at
the top: "You are still the boss, so it's your
decision."
Was decisions -- decisions about what was
to go on -- what was to take place inside the
container on the J.M. Products side, those were all
made by Andrea Rossi?
A. Yeah, but he was being kind to me.
Q. I apologize.
A. Huh? About what?
Q. How -- I'm unclear.
A. He said, "you are still the boss."
Q. No, that's you. I'm sorry, that's your
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running, understand, but when they had to take it
apart then it would have been a problem because there
is gallons of water in the bottom of that.
Q. So ultimately you did install -A. Yes.
Q. -- the drain?
A. Yes.
Q. How many times was that drain used; do
you remember?
A. I have no idea.
Q. Did you ever use it?
A. No.
Q. When did you install it?
A. The drain?
Q. Yes.
A. Before the filter box was put in place.
Q. Okay. What did you understand,
Dr. Rossi's -- Andrea Rossi's response when he says:
"No, it is a dangerous source of spill. In case of
clog we take off the filter."
A. Where are we?
Q. I'm sorry. The first page of Exhibit
11. There at the bottom he says: "No, it is a
dangerous source of spill. In case of clog we take
off the filter."
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e-mail to Andrea Rossi.
A. Huh? Oh, yeah, it is. Okay.
Q. Okay.
A. I was confused.
Q. Sorry. So decisions about what equipment
was being used on the J.M. Products side of the Doral
warehouse, those were made by Andrea Rossi?
A. Uh-huh. Yes.
Q. Decisions about what type of filter box
or filtration system to put in, those had to be
approved by Andrea Rossi?
A. Yes.
Q. Did you ever -- when it came to any of
the operations on the J.M. Products side of the
warehouse, did you ever have to get approval from
Henry Johnson?
A. No.
Q. How many times have you met Henry
Johnson?
A. Many times.
Q. Were they all in connection with J.M.
Products?
A. Sometimes, yes.
Q. Did he form your corporation that you
created?
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A. It was formed before I ever became part
of it. I never was a direct part of J.M. though. I
was a contractor.
Q. All right.
(The document referred to was thereupon
marked Bass Exhibit 12 for Identification, a copy of
which is attached hereto.)
BY MR. PACE:
Q. I am going to hand you, Mr. Bass, what's
been marked as Exhibit 12.
Mr. Bass, this is a corporation that you
formed -- I'm sorry, these are the articles of
incorporation for a company that you formed in
September 2014, correct?
A. Yes.
Q. Who did the legal work for forming this
company, if anyone?
A. Nobody. Actually, my accountant helped
me do this, some of it.
Q. Who is your accountant?
A. Marshall Wexler. Does that matter?
Q. You formed this company right around the
same time that you -- we'll see some documents later
this afternoon, but would you be surprised to find
out that you had accepted the -- or you had been
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offered the employment or offered a contract to work
with J.M. Products or Andrea Rossi by September 1st
of 2014?
A. Would I be surprised?
Q. Yes.
A. No.
Q. Okay. So at that time period is also
when you formed Reactance Engineering?
A. Correct.
Q. Why did you form Reactance Engineering?
A. Because -- excuse me.
Q. Do you need some more water? We're going
to break in like two minutes.
A. I don't need anymore water right now.
Q. Let's finish this question.
A. I have had a cough for about a month
now.
I was working for another company at the
same time. The effort that I gathered I was going to
be doing was not going to be full-time at J.M. and
the other company wanted a contractor, a licensed -they wanted to pay a company. They didn't want to
pay an employee.
Q. Understood.
A. They didn't want to give me a 1099. They
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wanted it as a contractor. That was Velocity
Aerospace. So based on that more than anything else
I formed my corporation, Reactance Engineering, and I
still have it.
MR. PACE: That answers that question.
Should we go ahead. We said we would take a
break at 1:30, 2, so let's go off the record.
THE VIDEOGRAPHER: Off the record, the
time is 1:31.
(Thereupon a brief recess was taken,
after which the following proceedings were had.)
THE VIDEOGRAPHER: Good afternoon. We're
now back on the record. The time is 2:49.
BY MR. PACE:
Q. Mr. Bass, let me remind you that you are
still under oath. Are you aware of that?
A. Uh-huh.
Q. I'm going to ask you a few questions. I
want you to answer just as to whether something
occurred. I do not want you to tell me the substance
of it.
During the break did you have a chance to
speak with your lawyer?
A. We went to lunch, yes.
Q. During your break did you speak with any
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of the other lawyers here or with Andrea Rossi?
A. Only pleasantries.
Q. I'm sorry, I don't want you to tell me
substance. I appreciate only pleasantries.
I want to avoid attorney-client privilege
so let me just ask you the questions. These
individuals know or Mr. -- at least Mr. Chaiken
knows why I'm asking the question. This is just
establishing a record and then we will move on.
Let your lawyer object to this and he may
instruct you not to answer. What did you discuss
with your lawyer during your break?
A. His girlfriend and marriage.
Q. All right.
A. My girlfriend.
Q. Did you discuss your testimony from this
morning?
A. No.
Q. Fantastic. Can I have the Exhibit 12
from you? I should have given you an Exhibit 12. I
am trying to figure out if it was -- it might be the
articles of incorporation.
MR. ARAN: 12 is electronic articles of
incorporation.
THE WITNESS: Yeah, this is my business.
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Q. Did he ever explain to you why this would
be needed for the J.M. Products side of the plant?
A. No.
Q. Do you know of any reason it would be
needed on the J.M. Products side of the plant?
A. I didn't know.
Q. I think you said there would be a
transformer for an extremely high voltage.
A. Yes.
Q. What would such a transformer be used for
typically or more commonly?
A. There is -- making arcs, sparks.
Q. I'm sorry, is there a -A. Creating plasma.
Q. Can you -- is there a type of industry
where transformers using this extremely high voltage
would be used?
A. I'm not sure. I don't know.
Q. Okay.
A. But there could be.
Q. He says that: "This has priority upon
what you are doing for Fulvio."
A. Yes.
Q. Is that a reference to the BeagleBone
project?
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A. Yes.
Q. Were you ever able to find the
transformer that Andrea Rossi wanted?
A. No.
Q. Was he able to find it?
A. He said he solved the problem. I'm not
sure if that meant finding the transformer or solving
the problem another way.
Q. And he never explained to you what the
problem itself was?
A. That's correct.
Q. Were you ever involved in installing -- I
think I know the answer to this but I just want to
make sure I'm clear.
I assume you were never involved in
installing any transformers either on the Leonardo or
the J.M. Products side of the Doral warehouse, or am
I incorrect?
A. Certainly not on the Leonardo side. Any
transformers? Transformers, why are you asking that
question?
Q. Well, we're talking about transformers
here.
A. We put a transformer -- I'm trying to
remember what we did it for. Not for this particular
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project, only after. Now I remember now.
Q. Why was the transformer used? For what
purpose was the transformer used?
A. It's not relevant to this particular
discussion.
Q. Fair enough.
A. We imported a whole new concept into the
system.
Q. Into the system, meaning?
A. Into our side and I don't know how far we
can go with this. After -- after the test was done
the work got diverted, so.
Q. Well, first of all, you said brought a
whole new system into our side. What is our side,
the J.M. Products side?
A. The J.M. side.
Q. When was the new system brought in?
Without giving me the details of it when was the new
system brought into the J.M. Products side?
A. Rather than say new system we modified a
lot of stuff, moved things around, moved the power
feed around. So everything got diverted over to the
J.M. side, that's all.
Q. This is after February of 2016?
A. Yeah, sometime later.
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Q. All right.
A. I don't remember exactly when.
Q. Is the container still -- is that -- the
insulated black container on the J.M. Products side,
is that still there?
A. Yes.
Q. Has anything in there been changed?
A. Stuff has been added since then.
Q. Into that container?
A. Uh-huh.
Q. Has anything been removed from the
container?
A. I don't know that.
Q. At the time -- if we go back to early
2015, once you walked through that white door -A. Why do you close your eyes when you're
talking to me?
Q. Because I'm trying to make sure I get the
question correct. I can see words when I close my
eyes. Does that help?
A. Okay.
Q. Some people can do that.
When you walked through the white door
into the J.M. Products side of the Doral warehouse -A. Yeah.
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Q. -- other than the container -A. Yeah.
Q. -- what do you see?
A. Tables, boxes, stuff like that.
Q. There is no manufacturing process going
on on the other side of the wall?
A. What do you mean by the other side? You
mean back on the J.M. side or on -Q. Back on the J.M. Side. When you come in
the J.M. side -- if it helps, let's look at our
picture here.
A. What do you mean by manufacturing
process? Can you clarify that question?
Q. Sure. Let's look at a picture, Exhibit
1.
When you open up this white door and you
walk into the J.M. Products side of the warehouse -A. Okay.
Q. -- before you get to the offices what is
there other than the container?
A. Pretty much the container and some tables
and some electrical stuff and some meters and things
like that.
Q. Are there -- are there any people working
on that side, in that space? I am not talking the
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offices. I am talking the space between the
container -- I'm sorry, the space between this white
door and when you get to the office.
A. Well, probably not at 2 o'clock in the
morning but sometimes during the day.
Q. Who would be working there during the
day?
A. I would, sometimes Andrea would be there,
Dr. Rossi would be there.
Q. Anyone else?
A. Typically, no. I can't tell you that. I
wasn't there 24 hours a day.
Q. I understand. I am only asking for the
time that you were there. The times you were there,
is that where you would tend to work or would you
tend to work in the office?
A. In the beginning I spent most of my time
there and then in the office pretty much later on.
Q. How much time would Andrea Rossi spend
working in that area?
A. On and off. Never knew.
Q. All right.
A. Can't answer that question.
Q. Were there -- what work was being done in
that area?
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A. Energy conversion.
Q. The actual conversion of energy in the
area?
A. Not in the area. Inside the box.
Q. But I'm sorry, my question was poor.
Other than inside the box.
So outside the box but past this gray
wall on the J.M. Products side of the warehouse, was
there anything being built or manufactured?
A. What do you mean by being built or
manufactured?
Q. I am trying to understand was there
anything that J.M. Products was doing other than
whatever was going on inside that container?
A. No.
Q. Okay. And is that -- was that consistent
during the time period that you were working with
J.M. Products?
A. I would say so, yeah.
Q. All right. And your testimony is
obviously limited only to the times that you were
there, you can't tell me what was occurring -A. Obviously.
Q. -- when you were not there?
A. Yes.
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(The document referred to was thereupon
marked Bass Exhibit 21 for Identification, a copy of
which is attached hereto.)
BY MR. PACE:
Q. Mr. Bass, I am handing you what's been
marked as Exhibit 21.
A. Yeah.
Q. Is this a -- an early e-mail involving
the -- what eventually became the BeagleBone project?
A. Yes.
Q. And this is the primary work that you
were doing while you were working with J.M. Products?
A. Uh-huh. Yes. Yes.
(The document referred to was thereupon
marked Bass Exhibit 22 for Identification, a copy of
which is attached hereto.)
BY MR. PACE:
Q. I'll hand you what's marked as Exhibit
22. I take it -- Exhibit 22 reflects at least from
your e-mail that there is information that you needed
from Fabiani in order to continue your work on the
project that you were not getting from Mr. Fabiani.
Am I reading that first e-mail correctly?
A. Yes.
Q. His response -- I'm trying to see how you
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you have probably have said that you measured -- that
J.M. Products measures the energy input?
MR. ARAN: Objection to form.
THE WITNESS: You're asking -- that's
conjecture. You asked for conjecture, would I
have said that. I don't know, no.
BY MR. PACE:
Q. Well, you just told me if you were asked
about -- you just said -A. I might -- I probably would have but I
don't remember being asked.
Q. Fair enough. Fair enough. I was asking
whether your recollection is that you were
following -- you followed whatever instruction or
guidance Andrea Rossi provided?
A. Of course, he was directly -- directly or
indirectly my boss, however you want to look at that.
Q. Why would you say -- wasn't he directly
your boss?
A. After a fashion, I more reported to J.M.
but took technical direction from him.
Q. When did you report to J.M. Products?
A. Effectively I was being paid by J.M.
Q. Okay.
A. All right. So it's --
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Q. We will go through some of those e-mails
in a minute.
A. There is a dashed line there.
Q. Fair.
A. There is nothing secret about it.
(The document referred to was thereupon
marked Bass Exhibit 26 for Identification, a copy of
which is attached hereto.)
BY MR. PACE:
Q. Showing you what's marked as Exhibit 26.
This is the same root e-mail from you but an
additional response from Andrea Rossi.
Separate from these e-mails did Andrea
Rossi tell you that the people who attended these
meetings, either Industrial Heat or the Chinese
investors, essentially it was none of their business
what J.M. Products did with the power that it
received?
A. I'm sorry, one more time the question,
the exact question.
Q. Sure. Separate from this e-mail -A. Yeah.
Q. -- would -- or did Andrea Rossi tell you
that, either in connection with the people coming for
the first or the second meeting?
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A. You said separate from the e-mail?
Q. Yes.
A. In other words, did he tell me some other
time?
Q. Yes, that's all I am asking.
A. Obviously that's -- that's the best I've
got right now. He obviously told me at least once.
Might have told me again.
Q. So he's telling you -- at least in this
e-mail he's telling you -A. Yes.
Q. -- if somebody from Industrial Heat or
somebody from this group of Chinese investors asked
you about J.M., your response should be that it's not
their business what J.M. does with the power?
A. Yes. That's -- the best answer is yes.
Q. Then my only question is aside from these
couple of e-mails we looked at, you don't recall
additional conversations with Andrea Rossi along
those lines?
A. No, I do not. There could be, but I
don't recall.
Q. And to the best of your recollection, to
the extent that that was the direction or guidance
you were given from Andrea Rossi, you followed it?

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. Yes.
Q. What do you recall in terms of how you
explained your role at J.M. Products either to -- to
Industrial Heat during that meeting?
A. I was in charge of engineering projects
around J.M.. I was called director of engineering.
Q. And who gave you the title of director of
engineering?
A. I think Dr. Rossi said that would be a
good title because of what I was going to be doing.
Q. Because what you were going to be doing?
A. Yeah.
Q. When did he give you the title?
A. I don't recall. Probably when we decided
that I was going to go work with him, probably.
Q. Were you ever an employee of J.M.
Products?
A. No.
Q. You were a contractor for J.M. Products?
A. Always.
Q. Were there any other engineers who
were -- who worked for or were contractors for J.M.
Products?
A. No, I don't think so.
Q. I'm going to take these things a little
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bit out of order because I already marked something.
(The document referred to was thereupon
marked Bass Exhibit 28 for Identification, a copy of
which is attached hereto.)
BY MR. PACE:
Q. Handing you what's marked as Exhibit 28.
Who created this business card?
A. I did.
Q. You did. The image in the business card
is a plant in Japan; is that correct?
A. I don't know. I just got it off the
Internet.
Q. Why did you create this business card?
A. I had to have some business card to show
people. That's what you usually do when you have
business meetings, I'd have something, so.
Q. Well, how many people did you show this
card to? How many people did you dole out this card
to?
A. Probably during the meetings, that's what
I recall.
Q. So twice?
A. Yeah. Yeah. There were two meetings -there were two times we met, that's what I remember.
Q. So you had these business cards prepared
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for the purpose of two meetings?
A. I think so, yeah. Yeah, for whatever,
from there on out. I still have some. Do you want
one?
Q. I'm asking if you ever used them again.
Did you ever give them out to anyone else?
A. Besides people that were involved? My
girlfriend maybe. I don't know.
Q. So aside from giving them -- aside from
giving one of these cards to your girlfriend and
aside from Andrea Rossi and Fulvio Fabiani, the only
people you may have given these cards to are people
who attended either the meeting for Industrial Heat
or the meeting that involved the Chinese investors?
A. Probably, yes. I don't recall giving
them to anybody else. I didn't have a need to give
them to anybody else.
Q. How many cards did you have made?
A. 20. They come in sheets.
Q. Okay. And the phone number on there is
what phone number?
A. That's the office in Doral.
Q. If messages were left at that phone
number would they be provided to you?
A. Yes.
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Q. By whom?
A. By the phone company.
Q. Would you check the messages on that
phone number?
A. Yes, when I was in there or Dr. Rossi
would check them, either one. The phone -- it was a
common phone between the two offices.
Q. Two offices meaning between your office
and Andrea Rossi's office?
A. Yes.
Q. Did you ever represent yourself to be the
director of engineering of J.M. Products to anyone
else, to the best of your recollection?
A. I don't remember.
(The document referred to was thereupon
marked Bass Exhibit 27 for Identification, a copy of
which is attached hereto.)
BY MR. PACE:
Q. Now I'm going to go back to Exhibit 27.
You have now what's been marked as Exhibit 27.
This e-mail discusses a third meeting
that was being set up for February 16, 2016 in Doral,
Florida. Do you recall that -- do you recall such a
meeting being set up?
A. No, I don't. If you prompt me on who was
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there I would probably remember.
Q. Well, I'm not sure the meeting occurred
so that's what I was going to ask you. Do you recall
if a meeting actually occurred or not?
A. I don't remember meeting anybody this
last year.
Q. You ask here with your communications
with Andrea Rossi: "When we met with some people
last year, I don't remember who it was, one of them
asked me how does Johnson Matthey heat their platinum
in other plants. At that time I didn't know you were
cooking platinum sponge, and I didn't know what
process they were using in other US operations, so I
was very uncomfortable answering."
Is J.M. Products a affiliate or
subsidiary of Johnson Matthey?
A. No, not really. No. Well, by affiliate,
there was supposed to be the exchange of platinum
sponge and then a return back of the cooked platinum
sponge. That's the way I understood it.
Q. And you understood that from whom?
A. From working around the people, working
around Dr. Rossi, Hank, Hank Johnson.
Q. So Hank Johnson told you they were buying
platinum sponge --
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J.M. Products, Inc.
"Advanced Derivatives of Johnson Matthew Platinum Sponges"
7861 46Th STREET
DORAL, FLORIDA 33166

HENRY W. JOHNSON

TELEPHONE (786)631-4676
TELECOPIER (786)631-4741

mailto:hjohnson@hwjlaw.net

July

1,

2015

Industrial Heat
8025 Triangle Drive
Raleigh, NC 27617
Attention:

J.T. Vaughn
Vice President

Dear Mr. Vaughn:

During the month of June in our Doral factory we received from your plant the
amount of energy of 1 MWh/h, for a total of 624 MWh for 26 days, while for 4 days we received
750 kWh/h, for a total of 72 MWh Please forward your invoice for the agreed daily amount of
$1,000.00 per day for 26 days = $26,000.00 plus $750 /day for 4 days = $3,000.00, for a total of
$29,000.00.
Sincerely,

J.W Pr-4ducts, Inc.
r

Henry W. Johnson
President

HWJ:ck
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J.M. Products, Inc.
7861 46TH STREET
DORAL, FLORIDA 33166

HENRY W. JOHNSON
mailto:hjohnson @hwjlaw.net

TELEPHONE (786)631 -4676
TELECOPIER (786)631 -4741

August

1,

2015

Industrial Heat
8025 Triangle Drive
Raleigh, NC 27617

Attention:

J.T. Vaughn
Vice President

Dear Mr. Vaughn:

During the month of July in our Doral factory we received from your plant the amount of
energy of 1 MW1i/h, for a total of 624 MWh for 26 days, while for 4 days we received 750
kWh/h, for a total of 72 MWh. Please forward your invoice for the agreed daily amount of
$1,000.00 per day for 26 days = $26,000.00 $ plus $750/day for 4 days = $3,000.00, for a total of
$29,000.00.
Sincerely,

en W. Johnson
Presi nt

HWJ:ck
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J.M. Products, Inc.
786146Tä STREET
DORAL, FLORIDA 33166

HENRY W. JOHNSON
mailto:hjohnson @hwjlaw.net

TELEPHONE (786)631 -4676
TELECOPIER (786)631 -4741

October 12, 2015

Industrial Heat
8025 Triangle Drive
Raleigh, NC 27617

Attention:

J.T. Vaughn
Vice President

Dear Mr. Vaughn:
During the month of September in our Doral factory we received from your plant the amount of
energy of:
15 days @ 1 MWh /h
15 days@ .75 MWh/h

Sincerely,

,

'oducts, Inc.

.

HWJ:ck

Johnson
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J.M. Products, Inc.
786146TH STREET
DORAL, FLORIDA 33166

HENRY W. JOHNSON
mailto:hjohnson @hwjlaw.net

TELEPHONE (786)631 -4676
TELECOPIER (786)631 -4741

September 8, 2015

Industrial Heat
8025 Triangle Drive
Raleigh, NC 27617

Attention:

J.T. Vaughn
Vice President

Dear Mr. Vaughn:
During the month of August in our Doral factory we received from your plant the amount of
energy of:
15

days @

1

MWh/h
MWh/h

16 days@ .75

Please invoice to us as follows:

total
750.00 x 16, total
Total amount:
$ 1,000.00 x 15,

$ 15,000.00

$

$ 12,000.00
$

27,000.00
Sincerely,

...t 'roducts,

Inc.

W. Johng7an--,
rés dent

HWJ:ck
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J.M. Products, Inc.
786146TH STREET
DORAL, FLORIDA 33166

HENRY W. JOHNSON
mailto:hjohnson çr,hwjlaw.net

TELEPHONE (786)631 -4676
TELECOPIER (786)631 -4741

January 4, 2016

Industrial Heat
8025 Triangle Drive
Raleigh, NC 27617

Attention:

J.T. Vaughn
Vice President

Dear Mr. Vaughn:
During the month of December in our Doral factory we received from your plant the
amount of energy of:
20 days @ Mwh /h, 24 hours /day
11 days @ 750 kWh/h, 24 hours/day ( upon our request the power has been reduced due to
our technical problems)
1

Sincerely,

Products, Inc.

W. Johnson

Presi ent

HWJ:ck
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 1:16-cv-21199-CMA
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3
4

ANDREA ROSSI, et al.,
5
Plaintiffs,
6
v.
7
THOMAS DARDEN, et al.,
8
9

Defendants.
- - - - - - - - - - - - - - - - - - - -x
INDUSTRIAL HEAT, LLC, et al.,

10
Counter-Plaintiffs,
11
v.
12
ANDREA ROSSI, et al.,
13
Counter-Defendants.
14
and
15
J.M. PRODUCTS, et al.,
16
17
18
19

Third-Party Defendants.
- - - - - - - - - - - - - - - - - - -x
600 Brickell Avenue, Suite 3300
Miami, Florida
Thursday, December 15, 2016
10:43 a.m.- 4:46 p.m.
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ATTORNEYS' EYES ONLY
VIDEO DEPOSITION OF JAMES STOKES
Taken before Edward Varkonyi, Registered
Merit Reporter and Notary Public for the State of
Florida at Large, pursuant to Notice of Taking
Deposition filed in the above cause.
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JOHN W ANNESSER, ESQ ,
Perlman Bajandas Yevoli & Albright, P L
283 Catalonia Avenue, Suite 200
Coral Gables, Florida 33134
on behalf of the Plaintiff
CHRISTOPHER R J PACE, ESQ ,
ERIKA S HANDELSON, ESQ ,
Jones Day
600 Brickell Avenue, Suite 3300
Miami, Florida 33131
on behalf of the Defendant
RODOLFO NUNEZ, ESQ ,
Rodolfo Nunez, P A
255 University Drive
Coral Gables, Florida 33134
on behalf of Defendants J M Products,
Johnson and Bass
FRANCISCO J LEON DE LA BARRA, ESQ ,
Aran Correa & Guarch, P A
255 University Drive
Coral Gables, Florida 33134
on behalf of Defendant United States
Quantum Leap and Fabiani
TRACIE DICKERSON, ESQ
Department of Health
8323 NW 12th Street, Suite 214
Miami, Florida 33126
on behalf of the Witness
ALSO PRESENT: Todd Cohen, Videographer
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Page 5

1 Thereupon-2
THE VIDEOGRAPHER: We are now on the
3
video record. This is the beginning of media
4
unit number one.
5
My name is Todd Cohen representing
207
6
Veritext. The date today is December 15, 2016
7
and the time on our video record is 10:43 a m.
8
This deposition is being held at the law
9
offices of Jones Day located at 600 Brickell
10
Avenue, in Miami, Florida. The caption of the
EXHIBITS
11
case is Andrea Rossi and Leonardo Corporation
Plaintiff's
For Ident.
12
versus Thomas Darden, John T. Vaughn, Industrial
Exhibit 1 Color Photo
21
13
Heat, LLC, et al.
Exhibit 2 e-mail, Passetti to Cooksey, 2/21/12 21
The name of our witness this morning is
Exhibit 3 e-mail, Becker to Williamson, 10/20/15 26 14
15
Mr. James Stokes. At this time may I please
Exhibit 4 Color Photo
31
16
have all parties in the room announce their
Exhibit 5 BRC Incident Report FL16-028
49
17
appearances for the video record, after which
Exhibit 6 e-mail, Becker to Stokes, 2/12/16
51
18
Eddie Varkonyi, our court reporter with
Exhibit 7 e-mail, Stokes to Anderson, 2/10/16
57
19
Veritext, will swear in Mr. Stokes and we can
Exhibit 8 e-mail, Becker to Stokes, 2/10/16
63
20
begin.
Exhibit 9 Color Photograph
68
21
MR. PACE: Good morning, Chris Pace and
Exhibit 10 Color Photograph
71
22
Erika Handelson for Jones Day -- of Jones Day
Exhibit 11 Color Photo
74
23
for the defendants.
Exhibit 12 Color Photo
75
24
MR. DICKERSON: Tracie Dickerson with
Exhibit 13 Color Photo
79
25
Florida Department of Health.
Exhibit 14 Color Photos
79
INDEX
Witness
Direct Cross Red.
JAMES STOKES
By Mr. Pace
6
199
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184
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A. What Mr. Fabiani said is this area here
belongs to somebody else and that's all I remember
him saying.
Q. Did he use a reference to a company
called J.M. Products?
A. He did not say who, that I can recall,
but he did tell me this area belongs to somebody
else.
Q. And then just so we're clear, if we look
at Exhibit 10, again it just helps us with this
record, the way we have to do this.
A. Correct.
Q. When you say this area here, you mean the
area on the other side of the white door that is
shown in Exhibit 10?
A. Correct.
Q. And nevertheless he took you back behind
in that area, correct?
A. Correct.
MR. NUNEZ: Object to form.
BY MR. PACE:
Q. He either -- he had access whether the
door was unlocked or he had a key to the door, he had
the ability to get into the other side, correct?
MR. ANNESSER: Object to form.
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But the broad question is did anyone -we'll talk about who that was in a second. Did
anyone explain to you the functioning of this -- of
the equipment shown in Exhibits 16 to 18?
A. Nobody explained and I did not ask.
Q. Okay. On the other side of the white
door where this container was located, did you see
any other equipment?
A. Not that I recall, no.
Q. Did you see any manufacturing equipment?
MR. ANNESSER: Object to form.
THE WITNESS: No.
BY MR. PACE:
Q. Did you see any chemical products?
A. No.
Q. Did you see any signs of a manufacturing
process being conducted on that side, on the other
side of the wall -- on the other side of the white
door?
MR. ANNESSER: Object to form.
THE WITNESS: No.
BY MR. PACE:
Q. I assume you have been in a number of
manufacturing facilities in the course of your
career?
Page 93
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MR. NUNEZ: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: He escorted us in there.
BY MR. PACE:
Q. In this Exhibit 10, you can see to the
back there, there looks like a black kind of
container. Is that the container you were referring
to?
A. That's the insulation on the container.
Q. The insulation on container -A. Correct.
Q. -- that you then went into?
A. Correct.
Q. Once you were on the other side of the
door did Mr. Fabiani explain to you what was going on
on the other side of the door?
A. I did not ask and I don't recall him
saying anything.
Q. Do you recognize any of the equipment
that is shown in Exhibits 16 to 17 -- 16 to 18?
A. In my general knowledge of piping
systems, yes, I recognize the piping systems but
that's all I can really state.
Q. Do you -- let me break it down here by
individuals.
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A. Numerous.
MR. ANNESSER: Object to form.
MR. LEON DE LA BARRA: Join.
BY MR. PACE:
Q. If I understand correctly, after you go
through this white door, if you kept going straight
you eventually obviously would get to the other side
of the warehouse, correct?
A. Correct.
Q. And were there offices on the very other
side of the warehouse or did you ever go into those?
A. Exhibit 10, you see the white door in the
back?
Q. Correct, the bathroom door in the back?
A. That was the only door that then went
through to the offices on the other side.
Q. Okay.
A. On the other side of that door was a
bathroom, a reception area, something that you could
use as a conference room and then an office.
Q. Okay. So let me just ask you, the space
between -- what we're seeing here is this gray wall
in Exhibit 10 with the white door and where the
conference room and office were located, in the space
in between there, that's where this container covered
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in insulation existed, correct?
A. Correct.
Q. Was there -- what else was in that space,
that area between the conference room offices and the
white door?
A. Nothing memorable.
Q. Okay. Did you have any contact with any
of the pipes in the container?
A. No.
Q. How close were you to the pipes in the
container?
A. Within a foot.
Q. Have you ever been next to pipes that are
carrying steam?
A. Yes.
Q. Would that be in the navy?
A. 600 pound steam and 1200 pound steam.
Q. Are you familiar with the type of
insulation that is on -- I'm sorry, let me re-ask
that question.
Exhibit 17 I'm noticing not all the pipes
have insulation, correct, only the top pipes?
A. Yes.
Q. Did you -- how hot was it in this
container?
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A. It was warm. That was it.
Q. Did -A. To answer your question about the
uncovered pipes, they weren't connected to anything.
Q. Only the pipes with the -A. Only the pipes with the insulation -Q. I understand.
A. -- were connected to the device in the
other container. These pipes right here were
connected to nothing.
Q. Okay.
A. The uninsulated pipes were connected to
nothing.
Q. Okay. So the -- and on a comparative
basis then being next to those -- being within a foot
from those pipes, were they radiating any noticeable
degree of heat?
A. Yes.
Q. How much?
MR. ANNESSER: Object to form.
MR. LEON DE LA BARRA: Object to form.
MR. ANNESSER: Calls for speculation.
THE WITNESS: Correct.
BY MR. PACE:
Q. How much? I'm asking you to speculate,
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so, you know, I understand the objection.
A. This goes back to my comment earlier
about when you turn off something it can still be hot
though the stove is turned off.
There was still steam in these pipes.
They were still warm but I cannot say that the device
was producing steam or that it was just residual
steam that was still in the pipes.
Q. Understood. You're now kind of getting
to the question I was trying to understand. Okay.
And if I understand correctly, you did
not ask for an explanation of what was going on in
those pipes from anyone?
MR. ANNESSER: Object to the form.
THE WITNESS: No, I did not because there
was no ionizing radiation present. Had there
been, there would have been pictures, notes,
questions. Because there is no ionizing
radiation I didn't care if it was purple.
BY MR. PACE:
Q. So that I can understand correctly, if
you look at -- if you do me a favor and look at, I'm
juggling it here, Exhibit 14 and Exhibit 16.
It's a little bit of a match -- it's kind
of a match game now.
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A. Here is 14 and?
Q. 16, please. Perfect. From being at the
location and seeing how it was set up, could you
visualize that what appears there in Exhibit 14 in
fact is the piping that we see on Exhibit 16 coming
into this second container behind the white door?
A. Yes.
Q. Okay. In Exhibit 16, do you know, just
from your kind of experience in the work that you do,
do you know what is in that -- what that box is with
the red -MR. ANNESSER: Objection to form.
BY MR. PACE:
Q. -- with kind of the red cap on it?
A. No.
Q. Okay. You went through the offices. Did
you say also you actually went through the office and
the container -- I'm sorry, office and the conference
room that existed at the warehouse?
A. Every square foot.
Q. I think the answer to this is also going
to be no, but I'm going to show you -- what the heck
am I on now? 20.
(The document referred to was thereupon
marked Plaintiff's Exhibit 20 for Identification, a

Page 97

Page 95

25 (Pages 94 - 97)
Veritext Legal Solutions
800-726-7007

305-376-8800

Case 1:16-cv-21199-CMA Document 207-52 Entered on FLSD Docket 03/23/2017 Page 6 of
11
CONFIDENTIAL TRANSCRIPT
Page 164

Page 162

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

I said my job is to make sure there that
there is no sources of ionizing radiation that pose a
public health risk and after that my job is done.
Q. In the first line of your report, which
has been marked as Exhibit 5, it states: "I met with
Detectives Ray Montano and Jesus Armanate and
explained the strategy for our entry into the
facility."
A. Correct.
Q. So that's what you just described to me?
A. Basically, yes.
Q. Do you know if at any time they
identified themselves to the security guard as
detectives or investigators? This is -A. Again, I have to speak truthfully and
factually. They were speaking to Fulvio and the
security guard while I was on the phone with
Dr. Rossi. So the problem I have is I don't know if
they did or didn't.
Q. Okay. And that's a perfectly acceptable
answer.
Do you know whether Mr. Montano or
Mr. Armanate ever spoke to Dr. Rossi on the phone to
inform them that they were there and who they were?
A. If they did I'm unaware of it so the
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they started interviewing Dr. Rossi.
But when I was doing my tour I did not
see them write anything down. And it was very clear
that they didn't really know what they were looking
at, so to speak.
Q. Now, once you reviewed everything, and
I'm going refer to it as on the side of the wall with
the red containers -A. Sure.
Q. -- did you go down the hallway that runs
parallel to that gray section of the building as
depicted in Exhibit 10?
A. Uh-huh.
Q. Prior to or after entering the -- that
gray, or through the white door into the gray area?
A. That I'm uncertain. I know that earlier
I said I surveyed the offices last, but now that I'm
thinking about it, I am not certain I did them last.
Q. Now, Mr. Pace had asked you about
manufacturing equipment.
A. Sure.
Q. And you said you didn't see any there; is
that correct?
A. I did not notice, therefore I say I did
not see any manufacturing equipment there.
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Q. What do you consider manufacturing
equipment?
A. Lathes, milling machines, rolling
presses, sheet metal benders, pipe benders. I didn't
notice anything that was on the level of
manufacturing.
Now, there may have been small tools over
there for doing stuff, you know, just like I've got
tools for around the house. There might have been
small tools around. There might have been a work
bench, but when you talk about manufacturing you're
talking about machines as big as this table that
would stick out like a sore thumb.
Q. Well, depends on what you're
manufacturing, correct?
A. That's true. But like I said, I saw
nothing related to manufacturing there. But, like I
said, you can manufacture on a little work bench if
you're manufacturing a small device, you're right.
I did not see anything that indicated to
me that manufacturing was ongoing.
Q. Have you ever been in facilities that
manufacture metal catalysts?
A. No.
Q. Or any type of metal powders or anything
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answer is I'm not aware of any attempt of them to
contact him.
Q. Now, when you started walking around with
the -- again, for a short term, Geiger counter -A. Correct.
Q. -- to do your inspection -A. Uh-huh.
Q. -- did they follow you?
A. Most of the time, yes, but I wasn't -- I
wasn't verifying that they were right behind me all
the time, but sometimes I would turn around and go
the other way and I would see them there, but I don't
think they were really just tagging along with me the
entire time.
Q. Do you know what they were doing
either -- well, at any point in which they were
within your eyesight? Were they just looking
around? Were they making notes, taking photographs?
A. They did not take photographs. In fact,
they were supposed to sign not to take photographs.
They were not taking photographs.
If they were taking notes, it was not
apparent to me because I was busy doing the surveys.
I mean they may have written something down behind my
back. I did not see them write down any notes until
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to that extent?
A. No. Metal centering, things like that,
no.
Q. So you wouldn't know what that looks
like?
A. That is correct.
Q. Now, when you approached the white door
as depicted in Exhibit 10, you said you didn't recall
how Mr. Fabiani had obtained access?
A. That is correct.
Q. Do you know if he knocked on the door to
be allowed in?
A. No, I do not know. I do not recall.
Q. Could that have been what happened?
MR. PACE: Objection to form.
BY MR. ANNESSER:
Q. Do you know that to be the case or do you
know that not to be the case or you just don't know?
A. I do not know.
MR. PACE: Objection to form.
THE WITNESS: I do not know. Sorry.
BY MR. ANNESSER:
Q. Is it possible that the gentleman that
you had described that was inside could have let you
in?
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MR. PACE: Objection to form, speculation
again.
THE WITNESS: I don't know.
BY MR. ANNESSER:
Q. So as you approach the door you testified
that Mr. Fabiani told you that that's someone else's
area?
A. That is correct.
Q. Did you seek to obtain permission from
whoever else that would be?
A. No, to be honest.
Q. Did Dr. Rossi tell you you could go in
that area?
A. I do not recall.
Q. You said the gentleman inside of that
white door did not speak very good English?
A. He did not speak to me, but -- I would
like to say specifically something, but I can't.
In other words, I don't know why I knew
he didn't speak English well. I don't recall.
Q. But it was your understanding that he
didn't speak English well?
A. That is correct.
Q. Do you know or did you know at the time
whether Mr. Fabiani had the authority to allow you to

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

enter through that door?
A. That is not a question I asked because I
assumed he had the authority or he would not have let
me in.
Q. But he told you that it was somebody
else's area?
A. That's true.
Q. So you knew that it wasn't an area that
he had access to?
MR. PACE: Objection.
MR. ANNESSER: I'm sorry, strike that. I
misspoke.
BY MR. ANNESSER:
Q. You knew that that was an area that was
other than the area in which he was working and had
control over?
MR. PACE: Objection to form.
THE WITNESS: I do not know what his
authorized work area was. I just know that he
said that somebody else owned -- and he pointed
to this area, somebody else owns that.
That did not tell me he did not have
access to it. I assumed because he gave us
access to it that he was authorized to give us
access to it. Or whether he asked somebody
Page 169
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permission, that I am unaware of, to get access
to it, I do not know.
BY MR. ANNESSER:
Q. Now, stepping back for a moment back to
you had mentioned, again, seeing steam coming out of
one of the pipes -A. Uh-huh.
Q. -- near the red shipping containers.
A. Correct.
Q. You had used the word pressurized steam.
A. Uh-huh.
Q. What makes you state that? What do you
mean by pressurized steam?
A. Well, pressurized steam is going to give
you a little bit of a hissing sound and it's going to
get louder and louder and higher and higher in
pressure and that was not high pressure steam but it
was a steam leak.
Q. So it wasn't high pressure steam, it
wasn't -A. It wasn't something that would turn over
a steam turbine, no.
Q. Okay. Now, you had testified that you
couldn't tell whether the E-Cat -- are you okay with
me calling that red shipping container the E-Cat?
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warehouse you inspected first?
1
A. Correct.
2
Q. Whether you inspected the offices and
3
conference room area or the gray wall area?
4
A. Correct.
5
Q. Okay. With regard to the offices, and I
6
just want to be clear, I think your testimony was,
7
and correct me if I am wrong, that Mr. Fabiani did 8
not accompany you into that office area?
9
A. That is correct.
10
Q. Do you recall who opened that door, that 11
door into the office area?
12
A. No, I don't.
13
Q. Do you recall if it was locked?
14
A. I honestly don't recall.
15
Q. Do you recall -- you mentioned there was 16
another gentleman behind the gray walled area.
17
A. Right.
18
Q. Do you recall if that gentleman let you
19
into the office and conference room area?
20
A. I absolutely know he did not.
21
Q. And why do you say it like that?
22
A. Because I would have remembered the
23
interaction with somebody that I didn't know. I did 24
not see him until I entered the gray area.
25

A. Yeah. What you do when you're doing an
investigation type thing like that, you apply some
judgement along with your surveying.
In other words, it's not like just
walking through and waving a wand. You know that if
you see a box sitting there, you should walk up and
take a reading on that box to see if there might be
something radioactive inside it. But if you just see
an open space in a room there is no reason to run
around in circles taking readings because there is
nothing there to emit radiation to then measure.
So in other words, you apply a logic of
okay, here is a device, here is a container, here is
a pipe and then I'm going to survey it to see if it
has radioactive material in it and/or releasing
measurable levels of radiation. So it's basically
applied judgement in your surveys.
Q. How long would you say that you spent in
the office/conference room area?
A. No more than ten minutes.
Q. And what about what I will refer to as
the gray room area, how much time did you spend in
there?
A. Not including the time that it took him
to remove the insulation because I don't remember how
Page 193
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Again, I don't remember if that was
before the offices or after the offices but that
would have stuck in my mind as a fact because he was
somebody I didn't even know the name of, so his
letting me in there would have caught my attention.
Q. And when you went into the
office/conference room area, Mr. Fabiani did not go
with you?
A. No, not to my knowledge. He may have
entered, but he did not go with me. I went on my own
back in that area but I mean he may have been in
there, but he wasn't with me.
Q. He didn't accompany you through there?
A. Right. No, he did not accompany me
through there.
Q. Was there anybody else in there?
A. No. In fact, it looked unoccupied, like
it wasn't being used at all. The office back there
had some office stuff in it but that whole area
looked like it just simply wasn't even being used.
There was nothing to indicate that it was
actually in use. It was just there.
Q. And describe to me your inspection. Are
you just walking around with your, for lack of a
better term, your Geiger counter?
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long that was, I would probably say no more than 15
minutes doing the survey.
Q. And when you talk about the person who
removed the insulation, that was not Mr. Fabiani,
that was the other gentleman?
A. Yeah, it was the other gentleman.
MR. NUNEZ: I'm almost done. Just give
me a minute to look through my notes real quick,
Mr. Stokes. That's all I have.
THE WITNESS: Very well.
MR. NUNEZ: Thank you.
THE WITNESS: You're welcome.
CROSS EXAMINATION
BY MR. LEON DE LA BARRA:
Q. Good afternoon. My name is Francisco
Leon de la Barra. I'm not sure if you caught it.
I'm here on behalf of my clients J.M. Products, Henry
Johnson and James Bass.
So just to kind of -- I'll be brief -come full circle, procedurally before you conduct a
survey or an inspection investigation, you say that
you receive authorization to enter a premises or to
conduct that survey?
A. Yes.
Q. All right. You also stated earlier in
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1
the name James Bass?
2
A. No.
3
Q. No. During your survey did any person
4
represent themselves to be a representative of or
5
officer of J.M. Products?
6
A. No.
7
Q. Okay. Is it fair to say that no one from
8
J.M. Products then gave you permission to enter into
9
that area?
10
MR. PACE: Objection to form.
THE WITNESS: That would be me assuming 11
12
that Mr. Fabiani wasn't also employed by J.M.
13
Products.
14
BY MR. LEON DE LA BARRA:
15
Q. Fair enough. I guess last question was
16
did you have a warrant to enter any part of the
17
premises?
18
A. The Bureau of Radiation Control does not
19
get warrants. We do not have warrant authority. We
would have to get somebody from the Office of General 20
21
Counsel to have a warrant issued for us to serve a
22
warrant to do something.
23
We do everything through the State's
24
Attorney General if we need legal means for
compelling somebody to do something. We do not have 25
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that authority.
MR. LEON DE LA BARRA: Got it. That's
all I have. Thank you.
THE WITNESS: You're welcome.
REDIRECT EXAMINATION
BY MR. PACE:
Q. Let me follow-up on just the questions
that have been asked by other counsel. It will
probably take me like five minutes here.
There was a comment or question about
removing the insulation from the container that was
done by the other gentleman, not Mr. Fabiani.
A. Correct.
Q. Was it your impression as a result that
the container was not -- the inside of the container
was not easily accessible?
A. Absolutely.
Q. So there were questions asked about a
manufacturing process and whether there is a
manufacturing process that appears to involve
metals.
Let me ask you, did you see any equipment
other than small tools that were on the other side of
the white door, the other side of the rabbit hole, so
to speak --

MR. ANNESSER: Object to form.
BY MR. PACE:
Q. -- on the other side of the white door?
MR. LEON DE LA BARRA: Join.
THE WITNESS: No, I did not.
BY MR. PACE:
Q. Are you aware of -- are you aware of what
one megawatt of power is?
MR. ANNESSER: Object to form, beyond the
scope.
THE WITNESS: Yes.
BY MR. PACE:
Q. Okay. How much is one megawatt of
power? Can you give me some relative basis? I'm
getting to the point of was there a manufacturing
process on the other side of the white door, the
other side of the rabbit hole, that used -- could
have used up to one megawatt of power on a daily
basis?
MR. LEON DE LA BARRA: Objection to form.
MR. ANNESSER: Objection to form.
BY MR. PACE:
Q. Fire away.
A. For your conceptual concepts -conceptual concepts. I'm getting redundant.
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Q. You're almost done. Come on.
A. One megawatt is one million watts. That
is the equivalent of 10,000 100 watt light bulbs.
Try to visualize 10,000 100 watt light bulbs and know
there was nothing on the other side of that gray wall
that would have consumed that much energy.
Q. How about half of that much energy?
MR. ANNESSER: Objection to form.
MR. NUNEZ: Object to the form.
THE WITNESS: Not at the time I was
there.
BY MR. PACE:
Q. How about a quarter of that much energy?
A. Not at the time I was there.
Q. How about a tenth of that much energy?
MR. ANNESSER: Objection to form.
THE WITNESS: Possibly.
BY MR. PACE:
Q. I knew I was going to find some randomly
low number. You mentioned that a lawyer contacted
you -A. Correct.
Q. -- gave you a name and number and then
later that Ms. Becker said that that lawyer had never
reached out for records.
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THE VIDEOGRAPHER: We are now on the video
record. My name is Todd Cohen, representing
Veritext. The date today is February 28th,
2017, and the time on the video record is
7:45 a m.
This deposition is being held at Jones
Day, located at 600 Brickell Avenue in Miami,
Florida. The caption of the case is Andrea
Rossi and Leonardo Corporation, et cetera,
et al., versus Thomas Darden, John T. Vaughn,
Industrial Heat, LLC, et cetera, et al.
The case is being held in the United
States District Court, Southern District of
Florida, Miami Division. The case number is
1:16-cv-21199-CMA. The name of our witness
this morning is Fulvio Fabiani.
At this time may I please have counsel in
the room announce their appearances for our
court reporter. Then Kelli Ann Willis, the
court reporter with Veritext, will then swear
the witness and we can begin.
MR. PACE: Can I ask one quick question?
Is what you just said being recorded?
THE VIDEOGRAPHER: Only by Kelli.
MR. PACE: This is Chris Pace and Erika
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or the United States?
A. I think so.
Q. You collected documents for your counsel
in this case, correct?
MR. NUNEZ: I'm going to object to form.
THE WITNESS: Could you please explain a
little bit better what documents you are
talking about?
BY MR. PACE:
Q. Did you receive discovery requests from
this litigation?
MR. NUNEZ: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: Please forgive me, but it is
not -- I'm not comprehending the question. I'm
not.
MR. PACE: I will do it again.
BY MR. PACE:
Q. You were asked to collect certain
documents for this case.
A. Yes.
Q. And those were documents that you were
going to provide to the other parties in the case?
A. I do not know who they were provided to.
Q. You were asked to collect, for example,
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problem, kind of chopped up. He's getting
delayed. Our voices is getting like in pieces
and delayed. Maybe if you try to fix the
connection for a minute.
MR. PACE: Move that closer to you.
THE WITNESS: It is a connection problem.
In this moment, it is near to yellow.
MR. PACE: Let's ask my question again.
BY MR. PACE:
Q. He may have answered this, but did you
search your documents in the United States?
A. Physically, no.
Q. Did you search the documents you have in
Italy?
A. Physically, no.
Q. But you believe you have a physical copy
of an NDA with Leonardo Corporation either in the
United States or Italy?
A. Perhaps. I think so. Perhaps. I don't
have a certainty of it.
Q. You were asked to collect your email
communications with various individuals, correct?
A. Yes. Yes.
Q. You provided very few emails with, for
example, Dr. Rossi?
Page 33
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your emails with Andrea Rossi?
THE INTERPRETER: Could you please repeat
your answer?
THE WITNESS: The documentation that
was -- the complete documentation that is in
my -- that I have in my -DR. ROSSI: Possess.
MR. NUNEZ: Possession.
THE INTERPRETER: I'm sorry, I will get
the word.
THE WITNESS: -- possession has been sent
to my attorney.
BY MR. PACE:
Q. Did you search -A. I would like to finish.
Whatever I have not sent is not in my
possession any longer.
Q. Did you search the documents that you have
in the United States?
A. No, in the US, no.
THE INTERPRETER: It was cut. The answer
was cut. There was a technical difficulty.
Could you please repeat the answer?
THE WITNESS: I'm also having -THE INTERPRETER: He's also having that
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A. I provided everything that was in my
possession after the closing of the contract with
Industrial Heat.
Q. Did you search for your email
communications with James Bass?
A. Yes, I searched for them.
Q. And did you search through your email
communications with Andrea Rossi?
A. Yes, I searched for them.
Q. If Andrea Rossi and James Bass produced
far more email communications with you, then is that
because you have deleted some of your email
communications with, for example, Dr. Rossi and
James Bass?
A. In the contract, it was foreseen that I
was to delete everything that was in my power, in my
possession, once the term of the contract would end.
I was to delete. I only saved the necessary
documents. Once I obtained the final payment and
renewal of the contract, as it was promised by
Industrial Heat.
THE INTERPRETER: There was a discrepancy
in the translation. Would you like me to ask
the question again and try to get an answer?
May the interpreter ask him to divide the
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answer.
MR. PACE: Let me do this. Let me say it.
BY MR. PACE:
Q. Mr. Fabiani, we need you to provide -- to
break your responses into shorter sentences.
A. Okay. It is only one block, because it is
divided by significance.
THE INTERPRETER: (In Italian.)
THE WITNESS: Once it is divided, it loses
its meaning.
BY MR. PACE:
Q. You are claiming that you deleted emails
because you were required to by your contract with
Industrial Heat?
A. My contract with Industrial Heat would
foresee -- okay. It was foreseen that I had to give
my -- all of the documentation that was done by me.
THE INTERPRETER: No. The interpreter is
not understanding. (In Italian.)
THE WITNESS: I have to finish my answer.
And this -THE INTERPRETER: The interpreter is not
understanding. (In Italian.)
DR. ROSSI: Delivery.
THE INTERPRETER: The delivery.
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THE WITNESS: The delivery was effected to
the attorney that is present. It was all -afterwards, it was all deleted afterwards to
respect the agreement of the contract.
BY MR. PACE:
Q. That is literally what he's saying.
Mr. Fabiani, I want to understand here,
there are emails that you have deleted that relate
to either the E-CAT or to Leonardo Corporation or to
Industrial Heat, correct?
A. They were deleted, as it was required by
the contract.
Q. And when did you delete those emails?
A. The day after the contract expired.
Q. And pursuant to that contract, did you
provide copies of that information to Industrial
Heat?
THE INTERPRETER: Copies of the contract?
Sorry.
MR. PACE: Let me say it again.
THE INTERPRETER: (In Italian.)
BY MR. PACE:
Q. Let me just -- no, no.
Before deleting those emails, did you
provide copies of them to Industrial Heat?
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A. A copy of what?
Q. The emails you just testified that you had
deleted after the expiration of the contract.
A. It was not -- in the contract, it did not
ask for any emails to be sent. No, it did not ask
for any copies of the emails. Just of the data,
information, copies of the data.
Q. Let me ask my question to you again.
You testified that you have deleted some
of these email communications with -- the email
communications that involve the E-CAT -- that
involve the E-CAT or Leonardo Corporation or
Industrial Heat?
A. Yes.
Q. And you have deleted those -- wait -- and
you have deleted those within the past year?
MR. NUNEZ: Object to form.
THE WITNESS: The day after the end of the
contract.
BY MR. PACE:
Q. You deleted those emails within the past
year?
MR. NUNEZ: Object to form.
THE WITNESS: When you say this last year,
what year are you talking about?
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BY MR. PACE:
Q. You deleted those emails within the last
12 months?
MR. NUNEZ: Object to form.
THE WITNESS: I would like to know which
year you're talking about.
BY MR. PACE:
Q. The past 12 months, Mr. Fabiani.
A. We are in February, so -- yes, I think
that that is within the 12 months. I think so.
Q. Prior to deleting those emails, did you
send copies of them to anyone?
A. I do not remember if I distributed copies
during work.
Q. The question was probably not well done.
When you decided to delete some email -when you decided to delete the emails that we have
been talking about, at or shortly before that time
did you forward those emails to anyone else?
A. That I recall, no. Before, it was normal.
During the period of time that the work was
developing, that was normal.
After the contract expired, whatever was
left was sent to my attorney.
Q. And when you say your attorney, do you

Page 37
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mean Rudy Nunez?
A. Yes.
Q. Dr. Penon testified the other day that you
sent to him a series of emails. Did you send email
communications to Dr. Penon?
A. During the development of my work for
Industrial Heat.
Q. Did these emails include attachments of
data?
THE INTERPRETER: One moment. The
interpreter's microphone fell off. We are
good.
THE VIDEOGRAPHER: Thank you.
THE INTERPRETER: I'm sorry. What kind of
data?
BY MR. PACE:
Q. Data. Attachments of data.
A. Yes.
Q. This included data that you took off of a
computer owned by Dr. Penon?
MR. NUNEZ: Object to form.
MR. LEON DE LA BARRA: Object to form.
THE WITNESS: The answer is no.
BY MR. PACE:
Q. Did Dr. Penon have a computer at the Doral
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location?
A. Where precisely?
Q. At the warehouse in Doral.
A. Yes, in the studio where the plant was.
Q. Did you -- is this -- did you have access
to that computer?
A. What do you mean by access?
Q. Were you able to access the data or
information on that computer?
A. No.
Q. What was the data that you sent -- you
would send by email to Dr. Penon?
A. I did not understand the question.
THE INTERPRETER: Maybe the interpreter
did not translate it correctly.
MR. PACE: No problem.
BY MR. PACE:
Q. What data would you send to Dr. Penon by
email?
A. My summary of the -DR. ROSSI: Operation.
THE WITNESS: -- operation of the -DR. ROSSI: Plant.
THE WITNESS: -- the plant. Okay.
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MR. PACE: Let's do that again.
THE INTERPRETER: I've got it now.
BY MR. PACE:
Q. Mr. Fabiani, let me ask my question again
to allow for translation again.
What data would you send to Dr. Penon by
email?
A. A summary of the operation of the plant.
Q. How often would you send those emails to
Dr. Penon?
A. Usually every two months. Every two
months.
Q. Have you saved those emails?
A. No, absolutely not.
Q. When did you delete those emails?
A. The day after the contract expired.
Q. And you did not -- before deleting those
emails, you did not send copies of those emails
either to Industrial Heat or to your counsel?
MR. NUNEZ: Object to form.
THE WITNESS: Before the expiration of the
contract -THE INTERPRETER: (In Italian.)
THE WITNESS: Before -- had been sent
to -Page 41

Page 39

1
THE INTERPRETER: (In Italian.)
2
MR. PACE: He's translating for the
3
translator. Mr. Fabiani, I know you understand
4
English, but you have to let her translate.
5
THE INTERPRETER: It is reference to -6
no, no.
7
MR. PACE: Let's do this again. Let me
8
ask my question again, and he can answer.
9
THE INTERPRETER: (In Italian.)
10
THE WITNESS: (In Italian.)
11
It is not correct, the translation.
12
MR. PACE: That's why I'm asking. I
13
realize you understand English, Mr. Fabiani.
14
THE WITNESS: Thank you, thank you.
15 BY MR. PACE:
16
Q. Prior to deleting your emails with
17 Dr. Penon, did you send those emails either to your
18 counsel or to -- or to Industrial Heat?
19
A. Before the expiration of the contract -20
THE INTERPRETER: (In Italian.) I'm
21
sorry.
22
DR. ROSSI: I can help.
23
MR. PACE: Let's take a break.
24
THE VIDEOGRAPHER: Stand by to go off the
25
record. Going off at 9:49.
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(Thereupon, a recess was taken, after
which the following proceedings were held:)
MR. PACE: Back on the record.
THE VIDEOGRAPHER: We are now back on the
video record. The time back on is 9:55 a m.
BY MR. PACE:
Q. Mr. Fabiani, before you deleted the emails
you sent to Dr. Penon, did you send those specific
emails to anyone else?
A. I have to give a response a bit long, so I
have to divide it in several parts.
MR. NUNEZ: Well, let him answer.
BY MR. PACE:
Q. Can you answer yes or no first?
A. Well, the answer of a yes or a no depends
on the time frame, the period of time.
Q. All right. Then let me -- I will narrow
it to make it easier.
A. Correct.
Q. Did you forward the emails that you sent
to Dr. Penon immediately before deleting them?
THE INTERPRETER: Can you repeat the
question again because I'm hearing that that is
not correct.
THE WITNESS: (In English.) Sorry. I
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don't understand the question. It is not
complete.
BY MR. PACE:
Q. Did you forward -- forwarding an email,
does that translate for something in Italian or are
you having a problem with that? Let me use a
different word.
THE INTERPRETER: It is to send.
DR. ROSSI: To forward in Italian -- (in
Italian.)
THE INTERPRETER: Okay.
BY MR. PACE:
Q. Did you forward the emails you sent to
Dr. Penon to anyone else?
A. I did not forward the emails to anyone. I
sent the email to several -DR. ROSSI: I delivered.
THE INTERPRETER: I delivered the emails.
DR. ROSSI: The emails, the data.
MR. PACE: The data. The data.
THE INTERPRETER: I delivered the emails
to -- (in Italian.)
MR. NUNEZ: He gave the emails to various
people. Not the emails, the data.
MR. PACE: If everybody can stop. What is
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the Italian word you're using for email?
THE INTERPRETER: Email.
MR. PACE: If he does not use the word
email -THE INTERPRETER: He's using email in
English. Email.
MR. PACE: What I think he was responding
in Italian is "the summary or the records." He
did not use the word "email." So your
translation should not use the word "email."
Let me try this again, to make sure I've got
it.
BY MR. PACE:
Q. Mr. Fabiani, you are testifying that you
did not forward the Dr. Penon emails to anyone, but
you sent the same data you provided Dr. Penon to
others?
A. Okay. I did not understand it. It is
quite complex because -- because the email of
Dr. Penon -DR. ROSSI: The email sent to Dr. Penon.
THE INTERPRETER: The email sent to
Dr. Penon was not forwarded to anyone.
MR. PACE: Understood.
THE WITNESS: But the data that was
Page 45
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contained in that email -DR. ROSSI: Has been delivered.
THE INTERPRETER: Has been delivered to
Dr. Rossi. (In Italian.)
THE WITNESS: Have been hand-delivered to
Dr. Rossi.
THE INTERPRETER: (In Italian.)
The interpreter is not understanding the
names. It is chopped up.
Could you please repeat the names?
THE WITNESS: J.T. Bolgan. Tom something.
BY MR. PACE:
Q. Darden?
A. Darden, during the time that they visited
the plant.
The day before the contract expired, I
went to -- I went to the officer or the firm of
Jones Day, and I hand-delivered to the engineer of
Industrial Heat.
DR. ROSSI: A flash drive.
MR. NUNEZ: A flash drive.
THE WITNESS: A flash drive that contained
the same.
DR. ROSSI: Reports.
THE INTERPRETER: Reports.
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1
MR. PACE: Data.
2
THE WITNESS: Document.
3
After my contract was completed, I
4
proceeded -- I proceeded -5
THE INTERPRETER: (In Italian.)
6
THE WITNESS: -- to the cancelation of all
7
of that, everything that did not have to do
8
with the renewing of the contract.
9 BY MR. PACE:
10
Q. As to data that you sent to Dr. Penon, you
11 sent Dr. Penon temperature data?
12
A. Yes.
13
Q. You sent Dr. Penon electrical data?
14
A. Yes.
15
Q. Did you send Dr. Penon pressure data?
16
A. Yes.
17
Q. From where did you obtain the temperaturee
18 data?
19
THE INTERPRETER: Temperature?
20
DR. ROSSI: Correct.
21
THE WITNESS: From my -- from my data,
22
from my part of the plan.
23
DR. ROSSI: Control system.
24
THE WITNESS: The control system.
25
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BY MR. PACE:
Q. And your testimony is that the same data
you sent to Dr. Penon, you also turned over to an
engineer for Industrial Heat at the offices of Jones
Day?
A. Yes. Yes.
Q. Your testimony is you turned this data
over in a flash drive?
A. Yes.
Q. Let's talk a little bit about the time you
were in the offices of Jones Day. You met with J.T.
Vaughn and an engineer from Industrial Heat,
correct?
A. Also with the presence of the attorney.
Q. And the attorney who was present was
myself?
A. Yes.
DR. ROSSI: (In Italian.)
THE INTERPRETER: (In Italian.)
THE WITNESS: I do remember that, yes, I
do.
BY MR. PACE:
Q. Mr. Fabiani, even though -A. I was at the Jones Day office two times.
Jones Day.

1
BY MR. PACE:
2
Q. From where did you obtain the electrical
3
data?
4
A. From the PC 800 -5
DR. ROSSI: PCE.
6
THE INTERPRETER: PCE-830.
7
MR. PACE: Dash 30.
8
BY MR. PACE:
9
Q. And that is the electrical data that you
10
sent to Dr. Penon?
11
A. Yes.
12
Q. And then you sent -- from where did you
13
obtain the pressure data that you sent to Dr. Penon?
14
A. From one of my pressure -15
DR. ROSSI: A probe, pressure probe in my
16
control system.
17
THE WITNESS: My pressure.
THE INTERPRETER: Pressure probe within my 18
19
control system.
20
BY MR. PACE:
21
Q. Did you send water level information to
22
Dr. Penon?
23
THE INTERPRETER: Water level data?
24
MR. PACE: Yes.
25
THE WITNESS: No.

Q. Mr. Fabiani, for purposes of the
deposition, if you can wait for the Italian
translation before responding. Otherwise, we are
talking over each other.
A. Sorry. I apologize.
Q. During this meeting at Jones Day, you
spoke about -- about your interactions with James
Bass?
THE INTERPRETER: Interactions.
MR. PACE: That is a bad word. Let me
start over.
BY MR. PACE:
Q. At this meeting you spoke about your -your -MR. PACE: Let me start this over.
THE INTERPRETER: The interpreter would
like to know, "you" singular or "you" plural?
You or he spoke or they all spoke?
MR. PACE: Give me a second.
BY MR. PACE:
Q. At this meeting, you discussed your work
at the Doral location, correct?
A. Which one of the two visits?
Q. The first.
A. Yes.
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Unit Number 2. The time is 12:54 p.m.
BY MR. PACE:
Q. Mr. Fabiani, you understand that you are
still under oath?
A. Yes.
Q. You testified earlier today that there was
a contract between US Quantum Leap and Industrial
Heat, correct?
A. Yes.
Q. That agreement was entered in the summer
or fall of 2013?
A. More or less the fall of 2013, if I
recall.
Q. When did that agreement end?
A. It was a renewal -THE INTERPRETER: (In Italian.)
THE WITNESS: I would have to look back at
the documents, but it was either March or
April, 2016.
BY MR. PACE:
Q. During the time of this agreement,
Industrial Heat was paying US Quantum Leap for the
work you were doing?
A. Yes. Yes.
Q. And were you also paid an amount for an
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apartment rental?
1
A. Yes. It was included in the contract.
2
Q. And that was -- that was also money that
3
was paid by Industrial Heat?
4
A. This what?
5
Q. I'm sorry. The amount that was being paid 6
for your apartment rental?
7
A. Yes.
8
Q. We spoke -- we were discussing earlier
9
today the 1-MW plant, correct?
10
A. Yes.
11
Q. What do you understand the 1-MW plant to 12
be?
13
A. I'm not understanding the question.
14
Q. What is the 1-MW plant?
15
A. It is a container. It contains more
16
groups of reactors.
17
Q. How many groups of reactors?
18
A. Six. Six small ones and -- six done with 19
the small reactors and four done with the large
20
reactors.
21
Q. Were the four groups of large reactors
22
sometimes called Big Frankies?
23
A. Yes.
24
Q. Was there any name for the six group of
25

the small reactors?
A. No. They were numbered alphabetically.
Q. Do you recall that the 1-MW plant was sent
to Doral warehouse in late 2014?
A. I was present when it was unloaded, but I
don't remember the exact date.
Q. Do you remember that the 1-MW plant was
operated -- was run at the Doral warehouse in 2015
and early 2016?
A. Did you say at the end of 2016?
Q. No. Let me ask my question again.
THE INTERPRETER: Maybe it was a mistake
of the interpreter.
THE WITNESS: No, no. I did hear 2016.
BY MR. PACE:
Q. Do you recall that the plant was operated
at the Doral warehouse -- was operated at the Doral
warehouse in 2015 and early 2016?
A. Yes.
Q. In connection with running the 1-MW plant
at the Doral warehouse, there were measurements
being taken in connection with running the plant,
correct?
A. The question is very confusing. Can you
reformulate it a little bit?
Page 85
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Q. I can.
A. Thank you.
Q. When the 1-MW plant was being operated in
Doral, were there measurements being taken of the
inputs into and the outputs from the plant?
A. They were taken in more ways.
Q. I wanted to ask you about those
measurements and how they were made.
A. Okay. I understood the question.
I need to give a long answer because it is
three different -- it is three systems.
Q. Uh-huh.
A. Okay. The first part was the system that
would give data to me to be able to see and regulate
the functioning during the date -- throughout the
day.
The second system was the -- was the
system that would memorize the data that the
engineer -- the third system would be Engineer Penon
would come to verify his data and his certified
instrument -- instruments. Instruments.
Okay. Perfect. There were occasions in
which during the visits of Industrial Heat, from
J.T. -- J.T. -- J.T. -Q. J.T. Vaughn?
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A. -- J.T. Vaughn and Tom Darden, photographs
of the apparatus and the data. And Barry West,
during the development of the test, of the tests,
took pictures of the electrical meter. Meter. And
the hydraulic meter.
Q. The data collected from the first system,
how was that stored?
THE INTERPRETER: I'm trying to think of
the word "stored."
MR. PACE: Let me ask a different
question.
BY MR. PACE:
Q. There were measuring devices that were
used for collecting the data for Engineer Penon,
correct?
A. Of course.
Q. And those measurement devices measured -actually let me start again. Let me start again.
What measurement devices were used in
Doral to collect data for Engineer Penon?
A. Okay. Engineer Penon had two systems at
his disposal. The first system was an electronic
system that would permit the registering or
registration of data that was necessary to
understand if the system would function in a
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continuous cycle.
The second -- the second set of
instruments were certified instruments sent from
Penon -- sent by Penon and installed in the plant
once -- okay, to be able to do a measuring, a
certified measurement.
Q. The data collected in the electronic
system for Engineer Penon, where was that data held
or stored?
A. Okay. The data for the certified
instrument was inside the certified instrument.
Okay. The data, because there are two instruments,
the first one was the certified instruments. The
second was the registered data from the electronic
control system inside of Penon's computer.
Q. Then there was also a system that
collected data that you would use to operate the
plant?
A. Yes.
Q. What data did you collect for purposes of
operating the plant?
A. Electrical, incoming temperature -- input
temperature, output temperature, pressure.
Q. Anything else?
A. No.
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Q. Where is -- was that data that you just
described, was that stored in the computer
somewhere?
A. It was stored in my server. From this
data, I extracted the file that was delivered in the
attorney's office during my second meeting.
Attorney Pace, the attorney next to the interpreter.
Q. You testified earlier today that you sent
data to Engineer Penon. Was that -- was that data
from your system?
A. Yes. Yes. I could not get into
Mr. Penon's -MR. PACE: Computer.
THE INTERPRETER: I could not hear the
word. Into the system?
THE WITNESS: I could not enter into
Mr. Penon's system.
BY MR. PACE:
Q. And so the system for the electronic
control, the measurement system of Engineer Penon
for the electronic controls, that data was stored in
a computer of Dr. Penon's?
A. Yes.
Q. And no one other than Dr. Penon accessed
that computer?
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A. Yes. We were only to see if it functioned
or did not.
Q. Who is "we"?
A. All of those that would enter the command.
Q. Container?
A. Container. Okay. It is a small container
where the office is inside.
Q. How is the data kept for the certified
instruments?
A. I could only speak for one of the
certified instruments.
Q. Which one is that?
A. PCE-130. Oh, 830.
Q. Where was the data for the PC-830 stored?
A. Inside of the PCE-830.
Q. Who installed the measurement equipment
for the system that you operated?
A. Which instruments? There are so many.
Q. Let's go through each of them.
The instrument for measuring the
electrical power.
THE INTERPRETER: Measuring?
MR. PACE: Electrical power.
THE WITNESS: For the PCE-830, yes, it was
installed, Barry West, under my direct
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to turn on the small reactors, but we found
1
installation defects that did not allow to be able
2
to work with the small reactors.
3
Q. Was that insulation problem more than just 4
the problem with the temperature probes?
5
A. Okay. That insulation problem derived
6
from an error, an erred system of electrical
7
cabling. This led to -- led to having current,
8
current, like electricity, on the metallic mats.
9
For this reason is why they burnt out.
10
Q. And those small reactors burnt out in
11
early 2015?
12
A. They were not turned on in 2015. They
13
were turned on only for testing.
14
Q. So the -- any output from the 1-MW plant 15
was from the four big Frankie units?
16
A. Ninety-nine percent, yes.
17
Q. What is the 1 percent wrong?
18
A. Thank you. Is okay. The 1 percent is if
19
the -- 1 percent -- oh, from the startup, the
20
1 percent of the system, to then be able to turn off 21
all of the small reactors for a problem of short
22
circuit to the -- the -- the -- during the -- during
23
the turning on -- oh, during the functioning.
24
THE INTERPRETER: I'm sorry. The words25

Number 2. Going off the record at 1:55 p m.
(Thereupon, a recess was taken, after
which the following proceedings were held:)
THE VIDEOGRAPHER: We are now back on the
video record. This is the beginning of Media
Unit 3. The time on the record is 2:24 p m.
BY MR. PACE:
Q. Mr. Fabiani, before we broke you made a
reference to a document that reflects when different
parts of the E-CAT -- the 1-MW plant was working or
was stopped.
I want to show you what I have marked here
as Exhibit 3.
(The referred-to document was marked by
the court reporter for Identification as
Deposition Exhibit 3.)
BY MR. PACE:
Q. Just looking at this first page of the
exhibit, is this the -- and I will represent to you
that this was produced by your lawyer in discovery.
Does this -- is this the document you discussed?
A. This part seems like it, yes.
MR. NUNEZ: Let me just -- I'm sorry. Not
so much -- Fulvio, one second.
Mr. Pace, just because you said this was
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were choppy.
BY MR. PACE:
Q. The small reactors were operating for a
very short time when the plant was first turned on?
A. Yes. Yes. In the documents that were
delivered in the Excel file, there are the comments
for each day. And it is written when we had to turn
off the small reactors, the small reactors.
MR. PACE: Why don't we take a short break
and we will get that spreadsheet out, too.
MR. NUNEZ: Chris, before we -- before we
go off the record, I don't know if it needs to
be on the video record, I told you we were here
for the seven hours. It is not seven hours of
questioning. I mean, you could speak with me
if you need a little bit longer. We're at 2:00
now.
MR. PACE: Our position is under the rules
we are entitled to seven hours of questioning.
If you guys want to turn off the Skype and stop
the deposition, you can do so at your own risk.
That's up to you.
How much time are we at?
THE VIDEOGRAPHER: I can tell you when we
go off. Stand by to go off Media Unit

1
produced by us, is there a reason it doesn't
2
have the Bates stamps on it?
3
MS. HANDELSON: We didn't get Bates stamps
4
on any of our production.
5
MR. PACE: This was 13 and 14. I don't
6
think it had the Bates stamps on it.
7
MR. NUNEZ: All right. Go on. I'm going
8
to look. I'm pretty sure it did.
9
MR. PACE: I want to say it is 13 or 14.
10
It is one or both.
11
MR. NUNEZ: I think this one was 14.
12
THE INTERPRETER: I'm sorry. The
13
interpreter left her glasses right there.
14
Sorry, Counsel. Sorry about that.
15 BY MR. PACE:
16
Q. If we go to the -- if we go to the second
17 page.
18
MR. NUNEZ: Just for the record, just
19
because you had made that reference, because
20
mine do have Bates stamp, it looks like a
21
different copy.
22
MR. PACE: Did you look at 13? I think
23
you produced the same thing. Production 13 and
24
14.
25
MR. NUNEZ: Right, because 13 -- just bear
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MR. PACE: Put the Italian version up.
(The referred-to document was marked by
the court reporter for Identification as
Deposition Exhibit 7.)
MR. PACE: There is one, two, three. I'm
going to give you one for you to look at.
BY MR. PACE:
Q. Mr. Fabiani, I don't want to ask you a lot
of details about this document. I just want to make
sure that I'm clear that the Giuseppe Levi that is
referenced in this email, that is the Professor Levi
from Bologna University?
A. Yes, it is Giuseppe Levi.
Q. And is this a -- the email address that
you are communicating with him -- let me start that
over.
This is an email communication that you
are having from him from his -- let's start over
again.
This is being sent from his personal
email, not his email at the University of Bologna,
correct?
MR. NUNEZ: Object to form.
THE WITNESS: I have no idea. I do not
know all the email addresses.
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BY MR. PACE:
Q. Is this the email address that you usually
use to communicate with Professor Levi?
A. By memory, I don't remember.
MR. PACE: Can you scroll down to the
bottom of this page? Just where his email
starts. That's good enough there.
BY MR. PACE:
Q. Mr. Fabiani, at the bottom of this page
there is also an email address for you. Do you see
that? Do you see that?
A. Yes. I read my name, yes.
Q. Is that an email address that you still
use?
A. No, absolutely not.
Q. When did you stop using that email
address?
A. A few years ago.
MR. PACE: June 19, 2005. 2015. Sorry.
THE INTERPRETER: '15.
MR. PACE: I'm sorry about that.
(The referred-to document was marked by
the court reporter for Identification as
Deposition Exhibit 8.)
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BY MR. PACE:
Q. This is an email that you sent to
Dr. Rossi, correct? Correct?
A. Yes, I think so. I believe so. Think,
believe.
MR. PACE: Can you do me a favor? Can you
go to the second picture?
BY MR. PACE:
Q. Mr. Fabiani, can you tell me what we are
looking at in this image?
A. Two containers.
Q. Is this the E-CAT plant?
A. I think so.
Q. Do you know, these are -- these are
attached to an email that was dated June 19, June 19
of 2015. Do you recall if these are pictures that
you took around that time period?
A. I don't remember.
Q. On the left side of this picture, we can
see a gray wall, correct?
A. Yes.
Q. What is on the other side of that gray
wall?
A. I have no idea.
Q. Have you ever been on the other side of

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

that gray wall?
A. No.
Q. Just above the gray wall we can see the
outline of a black box or the top of a black box or
a black container.
Do you see that?
A. I see black.
Q. Do you know what is in that -- have you
ever been inside of that black box?
A. No, never been inside.
Q. Next to the black box do you see a silver
pipe? It is actually a pipe wrapped in insulation.
THE INTERPRETER: I'm sorry.
MR. PACE: A gray pipe.
THE INTERPRETER: Your last question was,
do you see it?
THE WITNESS: Yes.
THE INTERPRETER: The answer is yes.
BY MR. PACE:
Q. Was that the insulated pipe that was to
carry the heated fluid from the 1-MW plant over to
the J.M. side of the warehouse?
A. Yes, I think that is it.
Q. Do you recall when that pipe was put into
play -- when that pipe was installed?

Page 137

Page 135

35 (Pages 134 - 137)
Veritext Legal Solutions
800-726-7007

305-376-8800

Case 1:16-cv-21199-CMA Document 207-56 Entered on FLSD Docket 03/23/2017 Page 13 of
16
Page 140

Page 138

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. I do not remember the date.
Q. When was the pipe -- when was that
insulated pipe removed from its -- removed from the
location that it is in this picture?
A. I don't know.
Q. When was the last time you were in the
Doral warehouse?
A. The last time, one or two days after the
plant was closed, yes, to take my material that had
been thrown outside.
Q. What was that material?
A. My computer, my acquisition system, my
electronic laboratory.
MR. PACE: Equipment, laboratory.
BY MR. PACE:
Q. When you -- do you recall whether that
insulated pipe was still at the Doral warehouse on
the last day you were there?
A. No. I did not go around looking around
the plant. It was all closed.
Q. Let's go to -- is this the third picture?
The third picture that was attached to the email, is
this a picture of the four Big Frankie units?
A. It is not complete, but you can see four
Big Frankies.
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Q. And the Big Frankie units are stacked on
top of each other in this picture?
A. Yes, they are stacked. But they are
distanced from each other.
MR. PACE: Can you go to the last picture?
BY MR. PACE:
Q. The last attached picture from this email,
can you tell me what we are looking at here?
A. I think it could be the -- a small module.
Q. A small module meaning a small E-CAT?
A. Yes. Yes, I am talking about the small
E-CAT.
Q. Mr. Fabiani, were you ever involved in
fueling any of the E-CAT units? Fueling.
MR. PACE: Is that a bad word? Let me
make a different question.
BY MR. PACE:
Q. Mr. Fabiani, were you ever involved in
putting fuel into an E-CAT unit?
MR. PACE: You can use the word "catalyst"
in Italian or "fuel" in Italian, but not
gasoline. I'll try a different one.
BY MR. PACE:
Q. Mr. Fabiani, were you ever involved in
putting any mixtures into the E-CAT units?
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A. I understand.
No, never involved.
Excuse me. It is 3:00 in the morning. I
begin being very tired.
MR. NUNEZ: Chris, how much longer do you
think you have?
MR. PACE: I want to show him a couple of
documents.
THE INTERPRETER: (In Italian.)
THE WITNESS: Thank you, thank you. I'm
not very lucid at 3:00 a m.
MR. PACE: This is 9?
(The referred-to document was marked by
the court reporter for Identification as
Deposition Exhibit 9.)
BY MR. PACE:
Q. Mr. Fabiani, what you are looking at on
your screen now, this is an email that you wrote to
J.T. Vaughn; is that correct?
A. Probably.
Q. You do not recognize the email otherwise?
A. Probably, yes, yes.
MR. PACE: Can you go down to the bottom
of the first page of the agreement. I want to
see if he recognizes his initials and his
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signature.
BY MR. PACE:
Q. Mr. Fabiani, can you see either initials
or signatures in the bottom right-hand corner?
A. Yes.
Q. Are those your initials or signature?
A. Yes, it seems like mine.
MR. PACE: Then why don't we go all the
way to just the first signature.
BY MR. PACE:
Q. Mr. Fabiani, does this appear to be your
signature on this document, what we see there above
the name Fulvio Fabiani?
A. Yes. It seems like mine, yes.
MR. PACE: Literally, one last document.
February 23, 2016. This is Exhibit 10.
(The referred-to document was marked by
the court reporter for Identification as
Deposition Exhibit 10.)
MR. PACE: Did I give you February 23rd?
MS. HANDELSON: I have it up.
BY MR. PACE:
Q. Mr. Fabiani, do you recognize this email?
A. Yes. It is properly mine, yes.
Q. In this email, you are telling J.T. Vaughn
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about certain information that you are going to
provide him; is that correct?
A. I read that we are trying to clarify the
interest in continuing to work together.
Q. You say in this email that you are going
to send Mr. Vaughn an Excel file with electrical and
thermal data, correct?
A. It is the file that I hand-delivered to
the engineer of Industrial Heat, in Attorney Pace's
office.
Q. And then you say that you were going to
work on an official report; is that correct?
A. It was not -- the official report was not
prepared because I was not paid.
Q. So your position is you never prepared
your official report, correct?
MR. CHAIKEN: Object to form.
THE WITNESS: Never done. There was no
final payment. Nothing.
MR. PACE: May 15th.
(The referred-to document was marked by
the court reporter for Identification as
Deposition Exhibit 11.)
BY MR. PACE:
Q. Mr. Fabiani, I have marked for you here
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Q. And gave it to whom?
A. And I proposed it to J.T. Vaughn, who told
me to hand-deliver it in the hands of that person.
Q. Who was that person?
A. Mr. Murray.
Q. The person on this email?
A. It could be that one.
Q. Mr. Fabiani, you communicated with J.T.
Vaughn and Mr. Murray in English, correct?
A. Yes, thanks to the translator.
Q. You would communicate with Barry West in
English?
A. Yes, thanks to the translator.
Q. You would communicate with Jim Bass in
English, correct?
A. Yes, thanks to the translator.
Q. You would communicate with Henry Johnson
in English, correct?
MR. NUNEZ: Object to form.
DR. ROSSI: Object to form.
MR. NUNEZ: Object to form.
MR. PACE: I heard Dr. Rossi actually
insert an object to form.
MR. NUNEZ: He can't do that.
THE WITNESS: Could you please repeat the
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1
question?
Exhibit 11.
2
MR. PACE: Yes.
Isn't it, in fact, the case that
3 BY MR. PACE:
Industrial Heat offered to make the final payment to
Q. You communicated with Henry Johnson in
Quantum Leap if you would send the raw data and your 4
5 English, correct?
final report?
6
MR. NUNEZ: Object to form.
A. The question?
7
THE WITNESS: I have no idea who Henry
Q. Isn't that correct?
8
Johnson is.
A. This was -- this was a proposal done by
9
I'm here.
Murray, which I did not know. It was done after the
10
MR. PACE: No further questions.
closing of the contract.
11
MR. NUNEZ: Thank you, Mr. Fabiani.
THE INTERPRETER: No.
12
You've been great. Thank you for these extra
BY MR. PACE:
13
three hours and more.
Q. Can you repeat your answer?
14
THE WITNESS: Thank you to the translator
A. This is a document done by a person that I
15
that put up with me.
did not know, as far as being introduced to me.
16
THE INTERPRETER: You put up with me.
THE INTERPRETER: Going a little fast for
17
THE WITNESS: And thank you to Attorney
me, sorry.
18
Pace.
THE WITNESS: It was not contemplated in
19
MR. PACE: Goodnight.
my contract, to refer to this person as a
20
THE VIDEOGRAPHER: 5:21 p m. Going off
person that could ask me for data and
21
the video record.
documents.
22
(Thereupon, the taking of the deposition
BY MR. PACE:
23
was concluded at 5:21 p.m.)
Q. Mr. Fabiani, to whom did you hand over the
24
flash drive that you testified to earlier today?
25
A. I took it to the office of the attorney.
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THE VIDEOGRAPHER: We're on the record at
8:51 a.m. This is the videotaped deposition of
Joseph Murray in the matter of Andrea Rossi, et al,
versus Thomas Darden, et al. This deposition is
being held in the offices of CaseWorks at 3509
Haworth Drive, Suite 403, in Raleigh, North Carolina
27609 on February 17, 2017. The court reporter is
Lauren McIntee. The videographer is Michael Kirby,
both with Caseworks. Would counsel please introduce
themselves.
MR. ANNESSER: John Annesser and Brian
Chaiken on behalf of the Plaintiffs.
MR. LOMAX: I'm Christopher Lomax on behalf
of the Defendants.
THE VIDEOGRAPHER: And would the court
reporter please swear in the witness.
MR. NUÑEZ: Hello there. This is Rudy
joining in.
MR. ANNESSER: Thank you, Rudy. We've
already begun.
MR. NUÑEZ: Okay.
MR. ANNESSER: Please place us on mute.
MR. NUÑEZ: I thought it was 9:00 though,
right?
MR. ANNESSER: Yes, but we, we decided to

www.caseworksonline.com
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1 over and test it again?
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1
A. Well, because Mr. Darden was, wanted us to
2
drive to the end, that if there was even one percent
3
chance that that one measurement he did was correct,
4
then let's get to the bottom of it. And there was a big
5
language barrier. So what we did was we had him, after
6
we were able using all of his information, able to
7
reproduce it or not able to reproduce it, what we had
8
him do was we had him to come over and use one of his
9
reactors in our facility to see if there was something,
10
some nuance difference that we just weren't getting, and 11
then try to reproduce it. But we were not able to get
12
it to work even with him there.
13
Q. Would you say that it is essential to work
14
with the inventor in order to make sure that you're
15
getting absolutely everything to attempt to replicate
16
these tests?
17
A. In my opinion, yes. I mean if, these are
18
very nuanced and subtle areas. And so if you don't have 19
access to, to these people, it's very difficult to
20
really understand all of the, the small nuance
21
differences.
22
Q. Did you ever try to reproduce or test an
23
E-Cat device designed by Dr. Rossi?
24
A. I did not.
25
Page 64

Page 63

Q. So you've never tested an E-Cat device?
A. We created a device that was as close as
possible to the best of our ability without, without the
ability to communicate with Mr. Rossi. We, we did the
best we could. So we created some reactors that were
similar to some of the reactors that he had tested at
the Triangle Drive facility before I was part of
Industrial Heat, and we tested those systems.
Q. Okay. Now, you said a couple things there I
want to ask you about. You said with no communication
with Dr. Rossi?
A. Uh-huh.
Q. Why didn't you have communication with
Dr. Rossi?
A. Well, so when I came on board, so in June of
2000 -- let me get the year right -- 15, Industrial Heat
was, had just received their funding. I don't know if
it was in April or May. They had received funding, and
they were in negotiations for several other investments.
And so those were ongoing, and the lawyers, you know,
not to say anything bad about lawyers, but the lawyers
were doing their thing. And so they were taking a long
time to kind of get to the point where we could really
engage and work with the various groups.
So in June of 2015 Tom Darden and John

Page 65

1 Mazzarino asked me to look at in detail what Mr. Rossi

1

2 was doing. So I took all the information that, that

2 logical. It was kind of consistent with what everybody

3 they could provide me, and it was insufficient

3 was describing as the coefficient of performance, those

4 information incidentally. There were, there were no

4 types of things. So I thought, okay, well, maybe

5 red-line drawings of the plant. There were no details.

5 there's an error there. Maybe it's just a simple typo.

So I thought, oh, 3,600 would be a lot more

6 And on top of that, this is another kind of detail, Tom

6 I mean somebody could have transposed a number. That's

7 Darden was the keeper of the trade secrets. Nobody else

7 not a big deal. Things happen.

8 knew anything about the details of the fuel technology.

8

9

9 looking at it. I just couldn't figure it out because I

So what we did was we focussed on the heat

So we went through all of that. And I was

10 transfer and the coefficient of performance as they had

10 couldn't figure out where, in a thermodynamic sense

11 been defined so that we could figure out if we could

11 where the various sensors were. Because you have to

12 replicate it. Because Tom and John insisted that if

12 have the pressure and the temperature and the volume or

13 there's even one percent chance he's right, they want to

13 mass flow rate of the condensate return, and you need

14 move ahead and figure out how to do this.

14 the pressure and the temperature and the volume or mass

15

15 flow rate of the steam to, to measure the system.

So in 2000 -- June of 2015 I went through

16 everything I could find. And, and there were some

16

Q.

I'm going to stop you for just a minute.

17 commissioning reports I think they were from Mr. Penon. 17
18
18 And I was going through those, and there were a lot of

A.

Okay.

Q.

We will get into that. I'm going to give you

19 typos and errors, and so that was concerning. And so I

19 plenty of --

20 developed a whole bunch of questions. Like, for

20

A.

21 example, in the commission report they had the flow rate 21
22
22 in the system was 36,000 -- let me think of the unit --

Q.

-- opportunity to tell me about it.

A.

Okay.

23 kilograms per day, day after day after day, which I

23

Q.

But I want to go back to the testing that you

24 thought was suspicious, but in the body of the text he

24 did.

25 had written 3,600.

25

CaseWorks, Inc.

A.

Okay.

Okay.
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Q.

Okay. So the question again was why you had
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1
no communication with Dr. Rossi.
2
A. Right. So that was where I was getting to.
3
So at the end of that analysis -- thanks for reminding
4
me because I'm out in the weeds. At the end of that
5
analysis I just couldn't make heads or tails of what was
6
going on, so JT Vaughn and Tom Darden and John Mazzarino 7
said you need to go down and meet with Mr. Rossi,
8
understand what he's doing, look at the plant. He said
9
if we don't have the documentation, at least you can
10
look at the plant and understand what's going on. I
11
said fine, I'll go down and meet with Dr., with
12
Mr. Rossi.
13
So in July of 2015 we were going to fly down
14
and visit him. And I don't know exactly what happened,
15
but JT had informed Mr. Rossi we were coming down and
16
he, he said I couldn't come to the building. So that
17
kind of put up a big barrier. And so subsequently what
18
we did was we, I engaged with Barry West, and Barry West
19
was on leave or vacation. I think it was in August time
20
frame. He would, I think he would work five weeks and
21
take a week off or maybe work four and take two. I
22
don't remember what the details were, but he was back up
23
in North Carolina, and I met with him to get some
24
details to try to figure out what was going on.
25
A.

I don't, what --
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1
Q. Did they ever tell you that, you know, just
2
them even suggesting that you come down is probably
3
going to upset Dr. Rossi?
4
MR. LOMAX: Objection to the form of the
5
question.
6
A. I, I don't know. I, I would have anticipated
7
that, based on their relationship as it was kind of
8
presented to me, that, you know, there would be some,
9
some reception actually at that time, because Mr. Darden 10
and others were taking other people down there to look
11
at the plant and talk to them, and so I thought I was
12
just going to be another person to visit.
13
Q. Okay.
14
A. So.
15
Q. Did they ever tell you he would be upset by
16
your visit, but, you know, to do it anyways?
17
MR. LOMAX: Objection to the form of the
18
question.
19
A. I don't recall, but they may have. They may
20
have indicated that. It may have been after though
21
that, once he actually said you can't come in. I don't
22
remember the exact time line that all of that happened.
23
Q. Now, just back for a second with Mr., and I'm
24
sorry, Dr. Mizuno. So is it your belief that his
25

CaseWorks, Inc.
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Q. Okay. Now, going back for just a minute to
your testing. Well, first of all, in that time period,
and I understand JT Vaughn sent an e-mail to Dr. Rossi
as you explained. Did you ever send an e-mail to
Dr. Rossi?
A. I don't believe I ever did, no.
Q. Did you ever introduce yourself to Dr. Rossi?
A. First time I met him was actually the day
that you and I were at the plant for the first time.
Q. Okay. Did you have any preconceived notions
about Dr. Rossi when you met him?
A. Yeah. I would say yes, I did.
Q. And what were those notions?
A. Mr. Darden, Tom Darden and John Mazzarino,
they engaged with me directly and said, look, you just
have to be aware that he's very deceptive, and you just
have to be careful with that. And I said I'm only about
the data -Q. When did they tell you that?
A. -- and so. I think after the meeting was
canceled in July, that, about that time frame.
Q. Did they tell you that that meeting was
likely not going to go over well with Dr. Rossi?
MR. LOMAX: Objection to the form of the
question.

Page 69

testing protocol that was undertaken at his lab in Japan
was faulty?
A. I believe that the test protocol that he
executed in Japan prior to us being able to go in and
inspect what he was doing did have errors and, and
problems, yes.
Q. To your knowledge, did Industrial Heat invest
in Dr. Mizuno's technology?
A. To my knowledge I believe, and I'm not deep
into this, my understanding is that we paid him kind of
a monthly stipend to, to support his research and
development activities.
Q. To your knowledge, has Industrial Heat sued
him?
A. I am not aware of that, no.
Q. All right. Now, sir, taking a large step
back from what we've been discussing. When did you
first come into contact with Industrial Heat?
A. When did I first come into contact with
Industrial Heat or with the personnel associated with
Industrial Heat?
Q. Well, let's go ahead and say the personnel.
A. Okay. So I met Dewey Weaver -THE VIDEOGRAPHER: Mr. Murray.
THE WITNESS: Oh, I'm sorry. Sorry about

www.caseworksonline.com
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·1· ·medical benefits renew -- I use a HSA medical plan, and
·2· ·they renew at the beginning of the year.· And so when I
·3· ·left Ultra I was in the middle of a, kind of a plan
·4· ·year.· And my daughter was sick.· She needed some
·5· ·surgery, and I didn't want to mess with the insurance.
·6· ·So I just said, look, let me just consult until the end
·7· ·of the year, and then we'll convert to an employee at
·8· ·the end of the year when the medical plans turn over.
·9· · · · Q.· · Now, as a consultant were you given a title
10· ·within the company?
11· · · · A.· · Because the intention was for me to
12· ·transition to a full-time employee, yeah.· My title was
13· ·Vice President of Engineering.
14· · · · Q.· · So you were Vice President of Engineering
15· ·from day one?
16· · · · A.· · Kind of from the beginning, yeah.
17· · · · Q.· · I'm going to show you a document, sir, that
18· ·we'll mark as Exhibit 2.
19· · · · · · · (Whereupon, Exhibit 2 was marked for
20· · · ·identification.)
21· · · · Q.· · Have you seen this document before, sir?
22· · · · A.· · One second.· Let me see.· Yes, I actually
23· ·think I prepared this document.
24· · · · Q.· · Okay.· Now looking, sir, the, the date on the
25· ·front of this document appears to be January 2016?

Page 84

·1· · · · A.· · No, not to, not to my knowledge.
·2· · · · Q.· · Did they have any systems in place when you
·3· ·joined them in May or June of 2015?
·4· · · · A.· · This, this was for the new facility.· So
·5· ·we -- I don't recall when they got the lease on the new

·6· ·facility.· I think it was about August or maybe
·7· ·September of 2015.· So what we were doing is setting up
·8· ·this entire new organization in the new facility.· And
·9· ·so these systems, I -- not that I'm aware of.· I don't
10· ·know what they really had at Triangle Drive.· I know
11· ·they did, they were doing some electrolytic system
12· ·testing at Triangle Drive at that time.· I had gone over
13· ·there one or two times, but I wasn't really too versed
14· ·in what they were doing.
15· · · · Q.· · Okay.· Integration and tests, what was that?
16· · · · A.· · So integration and tests is actually taking
17· ·the development assets, bringing them together and
18· ·executing test programs using those.· So the integration
19· ·is kind of a validation procedure for the infrastructure
20· ·that lives over top of, for example, a reactor or we had
21· ·chambers and other equipment.· So we were integrating
22· ·all that equipment together, and then we were testing it
23· ·and validating it to make sure that it was operating as
24· ·we had specified in the development phase.
25· · · · Q.· · So that wouldn't be the testing and

CaseWorks, Inc.
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·1· · · · A.· · Uh-huh.
·2· · · · Q.· · Okay.· What I'd like you to turn to -- and
·3· ·I'm sorry.· This document is a document with a bates
·4· ·number IH00053931.· I'll ask you to turn to the sixth
·5· ·page of the document with the bates number IH00053936.
·6· · · · A.· · Uh-huh.
·7· · · · Q.· · There is an organizational structure there?
·8· · · · A.· · Uh-huh.

·9· · · · Q.· · And it lists engineering, J Murray.· Is that
10· ·you?
11· · · · A.· · Yes.
12· · · · Q.· · Okay.· And it has categories in which I
13· ·believe you're responsible:· Development, integration
14· ·and tests, data management, project management, modeling
15· ·and simulation?
16· · · · A.· · Yes.
17· · · · Q.· · Okay.· What development did you do for the
18· ·company?
19· · · · A.· · We developed data acquisition systems and
20· ·replication reactor systems.· We developed calorimetry
21· ·systems.· We developed a wide range of test assets.· We
22· ·developed databases to archive and store all of the
23· ·information from every test that we did.· I don't know.
24· ·Just broad range of development activities.
25· · · · Q.· · Didn't those exist before?
·1· ·evaluation of the underlying LENR technology?· And by
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·2· ·LENR do you understand what I mean?
·3· · · · A.· · Yes, I do.
·4· · · · Q.· · Low energy nuclear reaction?
·5· · · · A.· · Uh-huh.· It would be, in fact, a combination
·6· ·of testing of the equipment and infrastructure necessary
·7· ·to test those reactors as well as the test of those
·8· ·reactors -·9· · · · Q.· · Yeah.
10· · · · A.· · -- when it was appropriate and when we got to
11· ·that point.
12· · · · Q.· · Data management?
13· · · · A.· · So in my experience, many companies fail to
14· ·adequately archive and manage data.· So what we were
15· ·doing is we put a very robust plan in place to store and
16· ·archive the data and metadata associated with tests so
17· ·we could reproduce it.
18· · · · Q.· · Okay.· Project management?
19· · · · A.· · Over -20· · · · Q.· · Is that anything other than the common term,
21· ·project management, overseeing all these projects?
22· · · · A.· · It's project management.
23· · · · Q.· · Modeling and simulation?
24· · · · A.· · Right.· So we, we attempted to model and
25· ·simulate as many of the systems as we could so we could
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1 what the model of the flow meter is. We need to know

1

Q.

Okay. But Industrial Heat had it. It wasn't

2 the type. We need to know what flow meter is on the

2 a secret. It wasn't --

3 condensate line, what flow meter is on the steam side.

3

A.

That's right.

4 We needed all that information.

4

Q.

Okay. Now, you're dealings with Mr. Fabiani,

5

Q.

Did you, did you look at the, the test plan?

5 did he ever tell you that he felt like he was between a

6

A.

I did, yes.

6 rock and a hard spot, you know, sitting there between

7

Q.

Okay. And that didn't indicate anything to

7 Industrial Heat and Dr. Rossi?

8 you?
9

A.

At some point along the way after the fact

10 once, once I actually got my eyes on what they were
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8

A.

Yes. Yes.

9

Q.

Okay. Do you have any reason to believe that

10 that wasn't the case?

11 doing down in the plant in February of 2015 when we were 11

A.

No. He described his relationship with

12 there on that, those two days and I saw what they were

12 Mr. Rossi when he was at Jones Day with us. He

13 doing, I went back and scoured through all the

13 described his relationship as he, he was very close to

14 documents. And there was a document where they had a

14 Mr. Rossi's wife. I don't recall her name. He, he

15 bullet line of what the flow meter was --

15 described it as she was kind of like a sister or a

16

Q.

Okay.

16 mother to me, and that he felt like he was really in a

17

A.

-- on the condensate line, but I had not seen

17 hard spot because he couldn't do anything without being

18 that before that.

18 under the scrutiny of Mr. Rossi.

19

Q.

So they had that though?

19

Q.

Did he ever tell you that Dr. Rossi was very

20

A.

There was a --

20 disappointed in him because he thinks that he is an IH

21

Q.

That was information that Industrial Heat

21 spy?
22

A.

I don't recall those exact words, no.

23

A.

There was a document that had that, yes.

23

Q.

Okay. I'll show you a document that we'll

24

Q.

Okay. And you hadn't seen that before?

24 mark as Exhibit 4. It bears the bates number

25

A.

I had not noticed it, no.

25 IH00087145.

22 had?
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(Whereupon, Exhibit 4 was marked for
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1
identification.)
2
MR. LOMAX: Thank you.
3
Q. Do you recall receiving this e-mail, sir,
4
which was sent by Mr. Fabiani to yourself on April 25,
5
2016?
6
A. Yes.
7
Q. And do you recall him telling you that he is,
8
I think the words he used is between the hammer and
9
anvil?
10
A. I don't recall the specific e-mail, but yeah,
11
I mean this, this looks like almost the same as what he
12
described when we met before this at Jones Day.
13
Q. And isn't it true, sir, that Industrial Heat
14
refused to pay him for his last invoice?
15
MR. LOMAX: Objection to the form of the
16
question.
17
A. Okay. Mr. Fabiani committed to delivering to
18
us a final report that he was preparing. And so when we 19
met with him in, at Jones Day prior to this, he said the
20
next day he would produce two things; all of the data
21
that he had collected, and he would produce a final
22
report with all of the details of what he had done
23
during the one-year period. And, and we said as soon as 24
you do that, we'll release your final payment and we'll
25
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go from there. And the next day he said he would not
release that information, and then we began a dialogue
of continually not getting the information.
Q. That, that information, I'm sorry, that final
payment was already past due, was it not?
A. I have no idea.
Q. Okay. Now, Mr. Fabiani sent reports on a
regular basis to Industrial Heat, did he not?
MR. LOMAX: Objection to the form of the
question.
A. I am not -MR. ANNESSER: What's the objection?
MR. LOMAX: It's leading.
MR. ANNESSER: He's an opposing party
witness, Chris.
MR. LOMAX: It's just my objection for the
record.
MR. ANNESSER: Okay. Thank you.
BY MR. ANNESSER:
Q. Go ahead, sir.
A. Can you repeat the question?
Q. Yes. Isn't it true that Mr. Fabiani sent
regular updates and reports to Industrial Heat?
A. I'm not sure. Those in my, in my best
judgment would probably have gone to JT Vaughn.
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Q. Okay. Were they ever shown to you?
A. Not that I recall.
Q. Would those have been helpful to you in your
replication efforts?
A. I don't know what the content of the, the -Q. If -A. -- reports were.
Q. If he sent reports regarding the amount of
power used or water flow, or anything for that matter?
A. No, I don't believe those would be valuable
relative to the replication efforts.
Q. But -A. It would have been useful information
relative to understanding what was happening in that
facility.
Q. Did you ever ask JT Vaughn for anything that
they received?
A. I don't recall.
Q. Power usage reports from Mr. Fabiani?
A. Actually, yeah, I recall at some point,
probably after the test was complete, getting a PDF file
with a spreadsheet. I mean I have a vague recollection
of this, but subsequent to that, when we met at Jones
Day Mr. Fabiani provided us with a series of
spreadsheets and data that we actually analyzed.
Page 120

1 received it now, but at that point we had not received
2
3
4
5
6
7
8
9
10
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1
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Okay. Have those spreadsheets and data been

2 provided do you know in discovery?
3

A.

Yes, I believe they have. I should say we

4 have provided them to Jones Day. What they provide I, I
5 don't know.
6

Q.

Okay. So when Mr. Fabiani met with you, was

7 it with Jones Day or without Jones Day?
8

A.

With Jones Day.

9

Q.

Okay. What was discussed at that meeting?

10

A.

He had, he had indicated that he had a lot of

11 data and that he would share that data with us. So
12 initially we were just having small talk, you know. He
13 kind of -- introduction. We had never really formally
14 met in a, a less kind of stressful environment. So we
15 chatted. He kind of gave me a little bit of his
16 background. I gave him a little bit of my background.
17 He was familiar with some of my defense background, and
18 I was familiar with some of the work that he had done in
19 Israel.
20

So we had small talk, and then we had a

21 discussion about what he had done and the data that he
22 would provide us, and he gave us a little bit of
23 information. He gave us some, several spreadsheets, and
24 then subsequently he made a commitment to give us
25 additional data that we, actually I don't know if we've

1
it.
2
Q. So you haven't analyzed that now?
3
A. I'm sorry?
4
Q. You haven't analyzed the additional data that
5
he's given you?
6
A. I don't know if we've received it.
7
Q. So you don't recall ever seeing monthly,
8
monthly spreadsheets?
9
A. No. I, I received monthly spreadsheets from
10
Mr. Fabiani when we met at Jones Day, and we analyzed
11
that data. And at some point probably in the first, you
12
know, first part of 2016, maybe after the test,
13
somewhere thereabouts there were some spreadsheets that 14
were in PDF form that were shared with us.
15
Q. And that meeting was in 2016 after the test
16
was -17
A. Completed, yeah. I think it was in March. I
18
would have to look back to see when I flew down to
19
Miami.
20
Q. So you never received monthly spreadsheets -21
A. Before.
22
Q. -- before that from anyone?
23
A. Not that I'm aware of.
24
Q. Did you receive -25
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A. Oh, there were the monthly or -- the reports
that Mr. Penon had submitted, I don't know if they were
monthly or quarterly. And from time to time I would get
those updates, and we would look at those. That's the
ones that I was describing as units were changing and
there were some, you know, things that we had to be
careful with.
Q. So I know I asked you this before, but I need
you to refresh my recollection. When is the first time
that you saw the test plan for the test being performed
by Mr. Penon?
A. Probably, you know, it's hard to know which
one. I saw a commissioning report. That's what I
reviewed along with the, all of the information that was
available at that point in June of 2015. The test plan,
kind of the precursor to that, I think it was kind of
incorporated in it, but it wasn't exactly the same.
These things, the reports kind of changed over time.
Q. Okay.
A. So I don't really know exactly when I saw the
test plan, but I know that after we went on the 15th and
16th and I saw the flow meter, I went back and scoured
through all the documents I could find, and then I found
a document that had a reference to a flow meter in it.
Q. Okay. And what was that document, if you
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been down there?
A. I think he had when they were setting up the
plant, yes.
Q. Did you ask him about his trip down there or
how things were set up?
A. Yes.
Q. And you still didn't know the configuration?
A. No.
Q. Did he ever try to come back down -A. I am not -Q. -- to your knowledge?
A. -- aware. I am not aware.
Q. So why would Dr. Rossi -- or why would he say
he'll start getting worked up now?
MR. LOMAX: Object -Q. You said you, you said you took that to mean
that he didn't want you coming down?
A. Yes.
Q. Well, so you knew that before -A. No, no, no. He sent -Q. -- he even asked?
A. I believe he sent this e-mail -Q. Two minutes after the original e-mail.
A. -- after, he sent that e-mail to me saying,
well, he's going to start getting worked up now.

2
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5
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Q.

He sent, no, he sent an e-mail --

2

A.

Yeah.

3

Q.

-- to Dr. Rossi, July 13, 2015, at 9:10 a.m.?

4

A.

Yes.

5

Q.

Two minutes later at 9:12 a.m. on July 13,

6 2015, he sent you an e-mail saying, "All right. He'll
7 start getting worked up now. Should be a fun trip."
8

A.

Uh-huh.

9

Q.

Did, did he tell you beforehand that he would

10 get worked up and oppose you coming?
11

A.

13 cause Mr. Rossi some concern.
14

Q.

T. Barker Dameron is an engineer, isn't he?

15

A.

He is.

16

Q.

He was never refused access, was he?

17

A.

I am not aware.

18

Q.

T. Barker Dameron worked with Dr. Rossi for

19 some time?
20

A.

21

Q.

Are you aware of any problems with that?

22

A.

No, I'm not aware.

23

Q.

Okay. Any reason to believe that Dr. Rossi

1
engineering team and that they were bringing, ramping up 2
Industrial Heat. I don't know if they shared that
3
information with Mr. Rossi though.
4
Q. Okay. Well, it certainly appears that JT
5
Vaughn knew that Dr. Rossi would get upset by that
6
suggestion.
7
A. Of bringing somebody new in the plant?
8
Q. Yeah.
9
A. It appears that way, yes.
10
Q. And Dr. Rossi didn't know you from Adam at
11
that point in time. And specifically at that point in
12
time isn't it true that you weren't even an employee of
13
Industrial Heat?
14
A. No. I was -15
Q. You were a consultant?
16
A. -- working as a consultant, that's correct.
17
Q. Okay. So at that point in time you knew as
18
of two minutes after they sent that e-mail, before
19
Dr. Rossi ever responded, that it was going to be a
20
problematic situation?
21
A. According to what JT sent me, yes.
22
Q. That was the intent of this original e-mail,
23
wasn't it?
24
MR. LOMAX: Objection to the -25

Q.

CaseWorks, Inc.

Uh-huh.

24 knew anything about you, Joe Murray?
A.
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I think everybody thought that me, being an

12 engineer, coming down to inspect the plant was going to

25

1 point Tom Darden indicated that he was hiring an

Page 127

1

I don't know. I, I believe that at some
Page 129

To create a problem?
MR. LOMAX: Objection to -A. Absolutely not.
MR. LOMAX: Excuse me. Objection to the form
of the question.
MR. ANNESSER: What's the objection?
MR. LOMAX: You asked him was the intent of
the e-mail to -MR. ANNESSER: If he knows.
Q. Go ahead, sir.
A. Absolutely not. The intent was for me to go
down to the plant, inspect the plant, figure out what
was going on, and then try to understand the, the
content of the reports.
Q. Now, it says, "I have booked a flight down
Tuesday afternoon."
A. Uh-huh.
Q. So you booked the flight. You, you guys
booked your flight before even telling Dr. Rossi, hey,
we'd like to bring Joe Murray down?
A. Yeah. I think, I think that the, the
Industrial Heat people booked the flight, yes.
Q. Okay. To your knowledge, did anyone call and
say, hey, Andrea, we got this new guy, he's great, Joe
Murray, he's on board, he's our VP of Engineering, we'd
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like to bring him down, prior to this e-mail?
A. I have no idea.
Q. Okay. How did Dr. Rossi respond to this
e-mail, Mr. Vaughn's original e-mail?
A. The trip was canceled. I was not going to be
allowed into the facility.
Q. How did Dr. Rossi respond?
A. I, I don't recall.
Q. Do you know if it was canceled because of
Dr. Rossi?
A. It was canceled because I was not going to be
allowed into the facility.
Q. By who?
A. By Mr. Rossi.
Q. Did you ever speak with Mr. Rossi about that?
A. I did not.
Q. Did you ever reach out to him at any point
before or after that and say -- you know, by, by mid
July when that e-mail was sent, you had been working
May, June, so two and a half months with Industrial
Heat?
A. Uh-huh.
Q. As the head of engineering? Or, I'm sorry,
the Vice President of Engineering?
A. Uh-huh.

1
2
3
4
5
6
7
8

opportunity, go down, look at the plant, try to figure
out what's going on, and move forward. The instruction
was if there is even one percent or a half a percent
chance that this works, we want to know so we can move
forward.
Q. Well, I absolutely understand you want to do
your, your investigation. So after Dr. Rossi originally
said no to you coming to the plant, did you follow up at

9
10
11
12
13
14
15
16
17
18

all? Did you say, hey, why don't I, you know, why don't
I give him a call?
A. No.
Q. You don't -A. I was never introduced to him.
Q. Okay. Is there a reason? I mean -A. Not that I'm aware of.
Q. Do you know of any reason why this Dr. Rossi
that you've never met would dislike you so much to say,
no, you can't come?
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19
A. Not that I'm aware of.
20
Q. That didn't bother you at all?
21
A. We had numerous things moving at the same
22 time, lots of different activities. So it was just one
23 of the things.
24
Q. Do you know of any attempts whatsoever after
25 that to have you come down?
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Q. And you never reached out to Dr. Rossi and
said, hey, nice to meet you, I'm really interested in
your work, we should talk?
A. No.
Q. Is there a reason?
A. There was no contact. I wasn't provided
information. I, I think at some point I said, hey,
should I send an e-mail, but.
Q. And what did they say?
A. As far as I know, I never did send an e-mail.
Q. Who did you ask that to?
A. I think John Mazzarino, Tom Darden, and JT
Vaughn. I think. Is my recollection.
Q. Are you aware that Mr. T. Barker Dameron had
been instructed not to confer with Dr. Rossi?
A. No, I was unaware of that.
Q. Were you ever given that instruction?
A. Not that I'm aware of.
Q. Okay. So you were never told not to contact
Dr. Rossi?
A. Uh-huh.
Q. You just elected never to talk with him?
A. No. We were working on multiple different
initias at the same time. And so I was instructed to
analyze all the data we have; if we have the
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A. Not that I'm aware of, not until 2016.
Q. Now, after that you said -- how long after
that e-mail was sent did you meet with Mr. West?
A. I think in August is my recollection.
Q. So a month or so after?
A. Yeah. Two to four weeks later, yes.
Q. Okay. Was, was that meeting because an
attorney told you -A. No.
Q. -- to have that meeting by any means?
A. I was trying to, you know, as part of the
effort of all of these different activities and hiring
people and getting the facility organized, I was trying
to get a handle on all the different projects. And, and
it was suggested, hey, Barry's down there working, talk
to Barry and get, get whatever information you can from
Barry. And so T. Barker and I -- Barry was back on one
of his leave. And T. Barker and I went and had lunch
with him down at the beach.
Q. So that wasn't, that meeting wasn't in
preparation for litigation, was it?
A. Not that I'm aware of.
Q. I'm going to show you, sir, a document which
we'll mark as Exhibit 6.
(Whereupon, Exhibit 6 was marked for
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situation.
Q. Did, did you ask him about the facts or
circumstances around that threat?
A. Not really.
Q. Problem I've got is we did speak with
Mr. West. And as far as his relationship with
Mr. Fabiani, it was all flowers and sunshine. So what
I'm trying to understand is why this would appear in
your report if Mr. West didn't indicate that to us.
A. I just documented what he said.
Q. So you have no independent knowledge of that?
A. No.
Q. And you have -A. Only what he said.
Q. -- none of the facts or circumstances behind
that?
A. No.
Q. So based on your understanding, do you have
any reason to believe that Mr. Fabiani and Dr. Rossi
were colluding to skew the results of this test?
A. No.
Q. What about Dr. Rossi and Mr. Barry West?
A. Not as far as I'm aware.
Q. Now, sir, you started drafting a report to
undermine the testing protocol used by Dr. Penon, did

Q.
A.

Page 144

Thank you.
I have to be careful.
MR. LOMAX: I'm going to instruct you not to
divulge conversations you had with counsel.
THE WITNESS: Okay.
A. I was instructed to write down all of my
notes and information about what I had observed.
Q. Who instructed you?
A. Counsel.
Q. Counsel for Industrial Heat?
A. Yes.
Q. I'm sorry. You were instructed to write down
your notes and everything that you had observed?
A. Yes.
Q. Is there a more complete report other than
this?
A. I believe that, you know, based on what's in
here, there's lots of redactions and at least the front
matter is removed. I'm still going through it, but
yeah, there's a lot of redaction.
Q. Do you know why it would be redacted?
MR. LOMAX: Objection to the form of the
question.
A. Because I prepared it for Industrial Heat's
attorneys.
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you not?
A. I never prepared any report to undermine
anything. I prepared a report on a review of the
documents that I was provided.
(Whereupon, Exhibit 7 was marked for
identification.)
Q. I show you, sir, a document marked as Exhibit
Number 7. Have you seen this document before, sir?
A. Not in this form. It looks, it looks
familiar, but it doesn't seem like it's complete.
Q. Did you prepare this document, sir?
A. It appears to be part of a document that I
prepared.
Q. Well, it says that it's an appendix. Is
there a larger document?
A. Well, this was after the test, so I would
imagine that there is more to this document, yes.
Q. Do you know why it hasn't been produced?
A. I have no idea.
Q. Who asked you to prepare this document?
A. After the visit on the 20 -- I'm sorry, on
the 16th and 17th, Mr. Chris Pace of Jones Day asked
me -Q. 16th and 17th of?
A. I'm sorry. Of February of 2016.
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Q. Is it your understanding it would be used for
litigation?
A. Probably. If the litigation were to, to
happen.
Q. Does any of this form the basis of your
opinions in this case?
A. Yes. These were my observations from what I
had seen on those days.
Q. And do you reference these documents, or did
you refer to them in preparing your expert disclosure?
A. I don't believe I did at all.
Q. So you did this great body of work and never
referenced it?
A. No, I don't think I did at all. In fact, I
think this is the first time I've looked at it in at
least 10 or 11 months.
Q. Okay. Looking at -- I'm sorry. For the
record, this is a document marked or bates stamped
IH00120031. If you look at Page 4 of 39 of this
document.
A. Oh, same one 4?
Q. Yes, sir.
A. Uh-huh.
Q. On the first paragraph, second sentence in
you say, "As far as we can tell, none of the sensor data
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1
FPTP."
2
A. Figure A2.
3
Q. I believe it refers to temperature and volume
4
flow rate of the return condensate and measurements of
5
the input powder.
6
THE VIDEOGRAPHER: Six minutes.
7
Q. Do you see that sentence, sir?
8
A. Yes.
9
Q. Okay. What is the FPTP?
10
A. It's the Fabio Penon test plan.
11
Q. Okay. Do you know, sitting here today,
12
whether any of the sensor data was logged digitally?
13
A. The test, the data that I was talking about
14
here was the volume flow meter on the volume condensate 15
return line and the pressure transducer. As far as I'm
16
aware, the information in the report was not logged
17
digitally. I know that the flow meter was not logged
18
digitally because Mr. Penon and Mr. Rossi, as we did the
19
exit interview that day, indicated that they had never
20
hooked up that interface.
21
Q. Does it have an interface that could read
22
digitally?
23
A. Yes.
24
Q. Okay. That particular flow meter?
25
A.

One year.
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1
Q. Okay. So if it was a year-long test, by the
2
time it's hooked up on the plant, that's to be expected,
3
isn't it?
4
A. No, it's not.
5
Q. How do you -6
A. When -7
Q. How do you do a 400-day test with an
8
instrument that is calibrated every year without it
9
expiring unless you swap it out, send it off somewhere
10
for new calibration?
11
A. So when you design a plant like this, there
12
are really two things you do. For example, on a
13
temperature sensor you would put dual redundant
14
temperature sensors in a, a bung. There would be a bung 15
hole in the pipe. You would screw it in. You would put
16
the sensor into it, and you log both sensors. And then
17
when it's coming to an intermediate point in the test,
18
you can remove one of the sensors while the other
19
continues to log and you can take that sensor, have it
20
recalibrated and its logger recalibrated, and then you
21
put that system, you put that back in while both are
22
still -23
(Conference call interruption.)
24
A. So you would, you would install dual. You
25
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A. Yes.
Q. What about the input power? Is that logged
digitally?
A. That was logged to the power analyzer. So -Q. So that was logged?
A. Yeah. It was not clear who logged it because
the data between Mr. Penon and Mr. Fabiani are virtually
identical. So it was not clear who was logging it or
how it was being logged since Mr. Fabiani was not there
continuously, how it was turned over. There, there's a
limit to how long you can log. Who was doing that, who
was resetting it, who was collecting that data was not
clear.
Q. Okay. Now, looking just below that,
Number 2, it says, "Temperature and pressure were
measured. Note that the temperature data logger and
sensor had expired calibrations."
A. Uh-huh.
Q. When did they expire?
A. They expired I believe, I would have to look
back at the pictures, but they expired in January or
February of 2016.
Q. So it was expired by less than a month?
A. About a month, yeah.
Q. How long are those calibrations good for?
Page 149

would remove the one, have it calibrated while the other
one is operational, put that first one back in, remove
the second one and have it calibrated and then place it
back in the system. It's a standard technique for, for
systems, high availability systems.
Q. Okay. And that would be set forth in the
test plan generally?
A. Typically, it would be set forth in a test
plan.
Q. Okay.
A. And procedure. Actually, in the system
design.
Q. And in fact, that was one of your complaints
of Dr. Mizuno's work, was that he changed out some of
the equipment -A. Absolutely.
Q. -- in the middle of the test?
A. Yeah.
Q. Okay. Now, you say, "Also, the volume flow
rate sensor was operated below the minimum operational
threshold of the device throughout the entire test
period."
A. Yes.
Q. Okay. We'll talk about that more later. I
will come back to it. I promise.
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A.

I have no idea what it was.

Page 190

25

1
Q. Or for -2
A. It was not on the facility. It was not at
3
the facility.
4
Q. Or for testing?
5
A. I have no idea what their plan was.
6
Q. Do you know if that equipment was ever
7
certified?
8
A. What equipment?
9
Q. The equipment used for this test, any of it.
10
A. You know what, this week there were a bunch
11
of documents that came through, but they were all, some 12
of them were in Italian, so I didn't have a chance to
13
review them.
14
Q. Okay.
15
A. But just to continue here. If we look at
16
this, the other sensors that are reported here in the
17
plant start-up are still different than the sensors that
18
are shown here in this list. So we have a HT -19
HSTC-TT-TI-24S. That's there. Okay. That's a digital
20
thermometer.
21
Q. Okay.
22
A. From Omega. And we have a TC-T-NPT-U-72-SMP, 23
which is the sensor, which is not identified here.
24
Q. I believe it is.
25

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

appropriate for this application.
Q. The, the second one?
A. The digital manometer, that's correct.
Q. Okay. But the first one was?
A. Yeah. We don't know where the -- this is the
device that Dr. Penon indicated was used to capture the
pressure data for the system. So I'm not saying that he
was lying or misleading me or anything else. I'm just
saying that these sensors were not appropriately
selected. They were not appropriately sized, that
collectively some of these sensors were not
appropriately selected or sized for this system.
Q. Sir, and I understand that you take issue
with the test plan in this case.
A. Yes.
Q. I understand that and it certainly could have
been more robust, but this was no secret. This is
information that -A. Absolutely.
Q. -- Industrial Heat had?
A. Absolutely.
Q. Okay.
A. I, I fault everybody. I think it was poor
engineering and just overall an inappropriate way to do
it.

2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
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A. I'm sorry. Actually down below it is. If
you look at the, the TU-T-NTP-U-72, that is over here on
the Omega steam pressure measurement.
Q. Yeah.
A. I'm sorry, steam temperature measurement.
And then we look for the Keller LEO 1 steam pressure.
Q. Where do you see the Keller LEO 1?
A. In the plant start-up.
Q. Okay.
A. That's the pressure sensor that Mr. Penon
indicated was used for making pressure measurements.
Q. I'm sorry.
A. I'm sorry. Yeah, we're crossing documents
here, so.
MR. LOMAX: It's probably better if you
reference the page.
A. I'm sorry. Let me reference the page. So on
IH00011098, the digital, the third bullet down is
digital manometer Keller -Q. Okay.
A. -- Type LEO 1 with a certificate. And the
issue date, interesting enough, a full month after the
test started they added on another sensor, which is
fine. There's a redundancy there. So to your point,
that's a good thing. The only problem is that it's not
Page 193

Q. We can agree on something.
A. That's, that's for sure.
Q. Fault everybody. All right. Do you feel
that Mr. Penon has hidden any information from you?
A. No.
Q. Okay. Do you -A. I think he's been quite transparent.
Q. Do you feel Mr. Fabiani has hidden any
information from you?
A. Yes, I do.
Q. What information?
A. Well, he committed to providing us data that
he said he had encrypted and stored on a server in
Russia, and he committed to providing us with a final
report. And so I feel that he was not being transparent
with us in providing us the information in a timely way.
Q. Has he provided those now?
A. I don't know. I, I'm, really I'm not -- I
saw -MR. LOMAX: Objection to -A. I'm not sure what they provided.
MR. LOMAX: -- to the extent it gets in to
communications with counsel.
Q. You have never seen them?
A. I have seen -- I have not reviewed the
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detailed data. I have seen a couple of files. I
haven't reviewed them, but I have never seen a final
report by Mr. Fabiani.
Q. Was he engaged to do a final report?
A. Yes. And he said he was producing a final
report. He had it almost complete. He was doing a
final few things, and he was going to provide that to us
in about March of 2016. I gotta get my years right.
Q. In the work that you do, sir, when the new
client comes in, do you tell them how much the project
is going to cost?
A. Uh-huh.
Q. Do they pay you something before you begin
work?
A. No.
Q. They don't?
A. No.
Q. It's a bill as you go?
A. Most of the work that I do is with Department
of Defense, and they have very rigorous accounting and
payments terms.
Q. Okay.
A. In almost every, in almost every aspect.
Q. And you're pretty secure you're going to get
paid. It's the government, right?

1
2
3
4
5
6
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questions I guess or issues with the test data that you
observed; is that correct?
A. Yes.
Q. How did he respond to you?
A. My recollection is that I sent that data to
him before the final report was issued. And he did, I
don't believe he responded to my questions, but then he
issued the final report just some days later. Maybe, I
don't know, maybe it was a week or two later. I don't
recall exact dates.
Q. Do you recall him telling anyone at
Industrial Heat or yourself that he has been available
to Industrial Heat and the Leonardo Corporation to
answer questions throughout the course of the test and
at the end of the validation; in fact, he answered your
questions and that the final report had concluded his
work?
MR. LOMAX: Objection to the form of the
question.
A. It sounds familiar, yes.
Q. Okay. Do you know if he was engaged or
offered more money to answer additional questions that
you had?
A. I have no idea.
Q. Okay. Sir, I'm going to kind of jump a big
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A. Yeah.
Q. It may not be fast, but it's -A. Yeah.
Q. -- going to come.
A. Sometimes they're fast, yeah. And I often
work for other companies, and most of the time the, the
payment terms are paid when paid or paid within a
certain number of days when paid.
Q. Okay. Have you ever worked for a customer or
a client that you did work for and then they didn't pay
you?
A. Yes.
Q. Okay. Did you continue doing work for them?
A. In some cases, yes.
Q. And others no, right?
A. In others no, yes.
Q. Okay. And that's because they hadn't paid
you?
A. Yeah. It depends on the circumstances. It
depends on who it is and what the circumstances are
relative to the ultimate customer.
Q. You can understand why somebody wouldn't want
to do more work for you if you hadn't paid, right?
A. I would think that would be reasonable.
Q. Now, Mr. Penon, you, you sent him a series of

1 step back from where we've been at for a minute.
2

A.

Okay.

3

Q.

In the beginning of this deposition you

Page 197

4 mentioned two publications that were part of your
5 masters program?
6

A.

Yes.

7

Q.

But you don't recall the names of those right

8 now?
9

A.

10

Q.

No, I don't.
Okay. Have you published anything else

11 within the last 15 years?
12

A.

Yes. There were publications associated with

13 my PhD research. I have presented data which was
14 ultimately published to multiple NDIA, National Defense
15 Industry Association, conferences and proceedings on -16 slow down?
17

Q.

I'm sorry. You presented data to them, or

18 you formed a publication? I -19

A.

I --

20

Q.

What I'm looking for is any document that's

21 going to list you as the author.
22

A.

So I, I was requested to present to a

23 conference proceeding, and then subsequently they
24 produced those. So they were NDIA presentations and
25 numerous technical reports and final reports for
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1 before I saw the final report after the information came
2 here.
3
Q. Now, the reports you, you referred to
4 Exhibit -5
A. Exhibit -6
Q. -- Number 8?
7
A. Yes.
8
Q. Those reports had been provided to Industrial
9
10
11
12
13
14
15
16
17

Heat before. He was just sending them to you again?
A. May, may very well have been.
Q. Okay. Did you ever see them before that
time?
A. I don't know which of these. I've certainly
seen parts of these. Yeah, I don't know if I've seen
them all. I may have seen them all. I may have only
seen a subset of them.
Q. And I'm sorry, sir. The date of that e-mail

18
19
20
21
22
23
24
25

was?
A. The e-mail from Fabio Penon was
February 23rd.
Q. When did you formulate an opinion as to the
accuracy of the Penon reports?
A. I formulated an opinion about the accuracy of
the flow meter on the 16th or, I'm sorry, not the 16th.
The 17th of February, the second day of testing when we
Page 216

1 possibly give an accurate result?
2

A.

I think that the, the test, inclusive of

Page 215

1 were at the airport.
2

Q.

You formed an opinion right there on the

3 spot?
4

A.

Yeah. I looked, I, I was surprised by the

5 flow meter itself. And so we took pictures of the flow
6 meter and its certification label.
7

Q.

Sure.

8

A.

And when we went to the airport, I looked it

9 up and I downloaded the, the data sheet from the
10 manufacturer. And I looked at it, and it sure enough
11 said that the minimum flow rate was 1.6 meters cubed per
12 hour. And I was, did the math, and I was like, you
13 know, all these measurements are below the minimum
14 operating flow rate of the meter. So I was concerned at
15 that point and saying this is a problem.
16

Q.

Well, there's a difference between being

17 concerned and forming an opinion that the entire test
18 was bogus. Would you agree?
19

A.

Yeah, I didn't say the entire test was bogus.

20 I was specifically talking about the, the, the validity
21 of the flow meter.
22

Q.

Do you believe the entire test was bogus?

23

A.

How do you mean -- what does bogus mean?

24

Q.

I don't know. Did you think the whole thing

25 was either fraudulent or so poorly done that it couldn't
Page 217

1 operate it outside of a valid regime, right. If you're

2 operating outside of the defined operating parameters,

3 Industrial Heat and Leonardo Corporation, was so poorly

3 then we just wanted to find out what would be happening.

4 designed that you couldn't get an accurate result from

4 Why would, why did we see the corrosion line inside the

5 it, yes.

5 flow meter? Why did these things exist? I'm trying to

6

Q.

Okay. Did you blame that on one side or

6 understand what the test was telling us.

7 another?

7

8

8 bit more detail, but at that time you had already

A.

At that time I was probably frustrated and

Q.

Okay. And we'll get into that in a little

9 concerned about Leonardo Corporation's position. I was

9 determined that the report was, Penon's report was

10 very frustrated that we couldn't see the full system

10 completely bogus?

11 when I was at the factory, but as I went through this, I

11

A.

At which, which time?

12 feel like all parties are complicit in this mess. And

12

Q.

March 29, 2016, prior to undertaking the

13 I've said that, too.

13 water flow meter analysis?

14

Q.

Because of the test plan?

14

15

A.

Because of the overall construction of the

15 strong reservations about the validity of the flow meter

16 system and how it was put together and how it was

A.

Yeah. I, well, I had res, I would say I had

16 data.

17 instrumented and how it was operated, and the lack of my 17

Q.

In fact, you called it bogus?

18 ability to actually get in there and see things.

18

A.

Yeah, possibly.

19

19

Q.

Okay. Now, so as of March 2016 you had not

(Whereupon, Exhibit 9 was marked for

20 done the water flow analysis yet to see if there would

20

identification.)

21 actually be a higher error rate with a decreased water

21

Q.

22 flow?

22 we'll mark as Exhibit 9, bates stamped IH00087309. You

23

A.

You did. I'm going to show you a document

Well, we did not do flow analysis to

23 know what, this appears to be different than the one

24 determine a higher error rate or not. What we did was

24 that I've got here. Hold on. Let me take that back.

25 we looked at the flow meter from what happens when you 25

CaseWorks, Inc.

A.

Oh, I'm sorry.

www.caseworksonline.com

800.955.0541

Case 1:16-cv-21199-CMA Document 207-57 Entered on FLSD Docket 03/23/2017 Page 16 of
26
02/17/2017 Joseph Alan Murray

1 the data that was provided under subpoena.
2
Q. So all of the input was done by Industrial
3 Heat employees?
4
A. Yes.
5
Q. So you've got both of those in, and how did
6
7
8
9
10
11
12
13
14

Page 250
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1 basis and made, to make sure that we were comparing

2 apples to apples. And then we plotted the data and took
3 the differences between the various data sets and
4 checked the integrity between Penon and Fabiani's data

5 and then checked the comparisons against Florida Power
6 and Light.
you compare them using these programs? Was there a
7
Q. Okay. So let's look at Exhibit A of
complex analysis, or was it just plotting these out into
8 Exhibit 11, which you should have in front of you.
a graph?
9
A. Okay.
A. So first, well, there was also a third piece
Q. Is that, sir, the comparison that you did?
of data. That was the data provided by Fabio Penon. He 10
11
A. This is part of the comparison, yes.
provided that, that data in, again in March/April time
12
Q. Okay. I only see two lines here, one green
frame he gave us files. I kind of described that
13 and one red.
earlier.
Q. Mr. Penon did?
14
A. Underneath it you can see a few points where
15 Mr. Fabiani -- I'm sorry. We gotta look at the colors
A. I'm sorry. Fulvio Fabiani provided us files.
16 here. It's hard to see at this scale. Mr. Fabiani's
And so we, we looked at that, that data. Fulvio
Fabiani's data actually had two measurements for each 17 data diverges from Mr. Penon's data. You can see right
18 about here, and you can see down here. So there were
day. He had a measurement at, I believe the numbers
19 very little divergence between Mr. Fabiani and
were 10:30 a.m. and 10:30 p.m. Mr. Penon's data -- I
20 Mr. Penon's data. In fact, I would, I would argue they
have to be careful, make sure these names are right -Mr. Penon's data was actually only once per day. It was 21 were the same exact data.
22
Q. Okay. The same exact?
at I believe 10:30 p.m. each day. And the data from

15
16
17
18
19
20
21
22
23 Florida Power and Light was each day at midnight.
24
So what we did is we went back and we

24 Because Mr. Fabiani's data, as I said, had two data

25 cross-referenced it and made comparisons on a daily

25 points per day where Mr. Penon's data only had one.
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23

A.

Except for these points where they diverge.

Page 253

1

Q.

Okay.

2

A.

And so they --

2 air conditioners around there. There was an office in

3

Q.

So that would be consistent with the data

3 the front that I imagine would have heat and air

1 lights and the fan in the bathroom. There were a few

4 points or the data being measured being accurate,

4 conditioning. So you would expect that Florida Power

5 correct?

5 and Light numbers would be higher than the numbers that

6

A.

It would certainly be consistent with the

7 data being measured coming from the same device.
8

Q.

Any reason to believe that either one of them

6 Mr. Penon and Mr. Fabiani measured. That would be a
7 reasonable expectation.
8

Q.

Florida Power and Light's measurements, how

9 were those taken?

9 have manipulated the results?
10

A.

No.

10

11

Q.

Okay. So the green line is FP&L?

11 the, on the building.

12

A.

Yes.

12

Q.

What type of smart meter?

A.

The smart meter that's approved by the State

A.

They were taken with a smart meter located on

13

Q.

All right.

13

14

A.

Florida Power and Light, yes.

14 of Florida.

15

Q.

And for the vast majority of this, the green

15

Q.

You know it's approved by the State of

16 Florida?

16 line is higher than the red line?
17

A.

That's correct.

17

A.

Yes.

18

Q.

So the amount of power supplied by FP&L

18

Q.

How?

19 substantially exceeds the amount of power that was

19

A.

I looked at the Florida Public Works

20 recorded going into this device?

20 Commission website to find out if these things were

21

A.

Yes, yeah.

21 approved and how they were approved. And they indicate

22

Q.

Is that odd to you?

22 that for investor-owned utilities, that they have

23

A.

No. You would imagine that a facility like

23 approval and then they give you a link to Florida Power

24 this, the actual reactor system would absorb some power, 24 and Light, and in Florida Power and Light's data they
25 but you would imagine that there are also some, some

CaseWorks, Inc.
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1 programs and what the options are for the programs.
2

Q.

When was the FP&L device last calibrated?

3

A.

I have no idea.

4

Q.

Do you know if it's been three years?

5

A.

No idea.

6

Q.

Four years?

7

A.

I have, still have no idea.

8

Q.

Okay. So you, you have absolutely no

9 information with respect to whether their data is
10 accurate or not?
11

A.

What I know is that they provided it under

12 subpoena. They may or may not be accurate.
13

Q.

Okay. So you don't have any reason to

14 believe that we should rely on those results as opposed

1 that were made here.
2
Q. Okay. And, and the vast majority of the time
3 here they are?
4
A. Yes.
5
Q. With very few exceptions, in fact. And one

6 exception is between November and December 2015?
7
A. Yes.
8
Q. And during that period it, it appears that
9 the power usage drops by the FP&L measurements, right?
10
A. The FP&L measurement drops, yes, below the
11 measurements provided by Mr. Penon and Mr. Fabiani.
12
Q. Do you know why that would be?
13
A. I have no idea.
14
Q. Do you know if it's accurate? Do you know

15 to the results of Mr. Penon or Mr. Fabiani; is that

15
16
A. I disagree with that. I, I would say that we
17
have to at least look at this and understand why, why
18
would it be this way. And so my view is that if, if a
19
company like Florida Power and Light provides data under 20
subpoena, there would be an expectation that they would 21
provide, would provide proper and accurate data, and
22
it's a reasonable way to check the facility. We did
23
this, I did this kind of anticipating that Florida Power
24
and Light would always be higher than the measurements 25

16 correct?
17
18
19
20
21
22
23
24
25
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1 device malfunctions?
2

A.

Page 255

if, perhaps, there is a problem with the device, the
measuring device?
A. I have no information other than the data
that was provided in the subpoena by Florida Power and
Light.
Q. Okay. So you have no reason to believe that
that information is more accurate than the measurements
taken by Penon and/or Fabiani, correct?
A. No, other than the fact that it's a Florida
utility, and they are regulated. I would think that -Q.

Do regulated Florida utilities ever have
Page
g 257

1 you see that drop. That makes sense. And then sometime
2 in October they brought all of the units back online and

Oh, absolutely. Absolutely. In fact, I

3 believe in this facility they actually replaced a smart

3 the power goes up.

4 meter at some point earlier in the year.

4

5

Q.

Why do you believe that?

5 except for this period of time when, in about from

6

A.

Because the registration number of the meter

6 middle of November to the beginning of December where

So all of the trends seem to be consistent

7 in the subpoenaed data changed.

7 you have a power level absorbed into the building lower

8

Q.

When was that?

8 than the measured. So that would give -- to me, there

9

A.

I don't recall. It was earlier in the year.

9 are three potential explanations. Number one, Florida

10 I would say sometime maybe in the May or June time

10 Power and Light could be wrong. Number two, the

11 frame.

11 measurements made by Fabiani and Penon could be wrong.

12

Q.

Okay. Do you know if it was hooked up

12 And number four or -- I'm sorry, number three, the data

13 correctly when it was replaced?

13 could have been manipulated. On either part, on either

14

A.

I do, I do not.

14 party.

15

Q.

Okay. So what you've got here is just a

15

16 comparison side by side of the two number sets. Is

Q.

Do you have any evidence that the data has

16 been manipulated --

17 there anything scientific about that other than looking

17

A.

No, I don't.

18 at it?

18

Q.

-- by either one?

19

A.

Not by Florida Power and Light or by Fabiani

19

A.

It's, it's very alarming to see a drop. I

20 mean in general when you see this, you see a very, very

20 or Penon.

21 consistent amount of power being absorbed by the reactor 21

Q.

Okay. So you have no evidence of

22 system. And when the reactor system has a major drop

22 manipulation. So what are you opining to specifically

23 like here in the, let's say between July and August you

23 here?

24 see a drop off, which I think corresponds to the data

24

25 that says, hey, we had some, some reactors go offline,

25 determined by Mr. Penon that the measurements, the
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1 absorption of power was accurate and reflected what was
2 happening in the reactors. But if, in fact, Florida
3 Power and Light indicates that their data is valid in
4 the data provided under subpoena, then it would be
5 impossible for them to absorb more power than Florida
6 Power and Light provided.
7

Q.

Now, you keep saying data provided under

8 subpoena, as if that makes it more accurate. It's the
9 measuring equipment that makes it more accurate or not,
10 correct?
11

A.

Sure.

12

Q.

Not whether it was voluntarily provided or

13 under subpoena?
14

A.

15

Q.

Uh-huh.
Correct?

16

A.

Yeah. My view is that if, if a, if a person

17 is providing data under subpoena, they're going to
18 probably provide the best possible data they have. We
19 also know that Florida Power and Light has hourly
20 measurements for this facility, and we have not received
21 that data.
22

Q.

Okay. But you don't know whether it was

23 measured correctly or not at that point in time. All
24 you can tell based on this is that there is a
25 difference?

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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But this is a problem, and these areas down here are a
problem. What they're indicating is that nothing else
in the building is absorbing power, only the reactor,
and that's simply not realistic.
Q. And as you said, there's one of three
options. Either FP&L is wrong, Penon and Fabiani are
wrong, or there's manipulation on the data?
A. On, on the part of some party, yes.
Q. Okay. So basically one or the other is
incorrect, and then the third option is that it was
intentionally incorrect?
A. Right, by somebody.
Q. By somebody?
A. That's right.
Q. Okay. But you don't know which one is which?
A. No.
Q. Okay. So your opinion is simply that this is
an area of concern where it drops below and the other
areas where it drops below slightly are -A. In the context of this one plot, yes.
Q. Okay. Now, the measurements taken by FP&L
were taken at what time?
A. Midnight.
Q. Midnight. The measurements taken by Engineer
Penon were what time?

CaseWorks, Inc.
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1
2
3
4
5
6

A. Yeah. I don't know whether or not any of
these lines were measuring correctly at that time.
Q. Okay. So what I'm, what I'm trying to
determine, because you're, you're giving an opinion as
to this, is I can see this as well as you can. I can
see this graph.

7
8
9
10
11
12
13
14
15
16

A. Right.
Q. I can see the, the lines where they drop
below the Penon number and, which would indicate that if
the FP&L measurements was right, it was supplying less
power than the power going into the unit. Okay. But
other than that, is there anything scientific that we
had to apply, any methodology to apply to, to create
this graph?
A. This is just a summary graph. And I think
there's, might be another plot in this --

17
18
19
20
21
22
23
24
25

Q. There is. And we'll -A. -- Exhibit B.
Q. And we'll get to that one.
A. Yeah, so there were a series of analyses that
I completed. And we looked at the baseline power of the
building, and that gets to, more to the opinion. This
is just the raw data comparison. And if the raw data
showed that there was no period, then I think we could
have said it's potentially a reasonable expectation.

1
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A. Well, he was only in the facility I believe
four times. So I would imagine he only collected the
data. He didn't actually take the measurements. So
that's why I believe that Fabiani actually collected the
data in the logs and provided that to Mr. Penon.
Q. That's your belief?
A. It is my belief, yes.
Q. Okay. Do you know what data Mr. Penon
received directly?
A. How would Mr. Penon receive data directly?
Q. It's called the internet.
A. Really? No, I have no idea what data. I
would be interested to see. So he -Q. Do you know if he did?
A. I do not.
Q. Do you know if he had a computer on site?
A. I believe that there were computers on site
that were collecting data from, from the instruments,
yes.
Q. Okay. Do you know if one of those was
Mr. Penon's, or Dr. Penon's I should say?
A. I do not.
Q. Okay. Now, now you said that FP&L's data was
recorded at midnight?
A. Yes.
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·1· · · · Q.· · How long?

·1· · · · Q.· · Or your baseline power as you defined it.

Page 279

·2· · · · A.· · Oh, I don't remember.· There were, I don't

·2· ·During the month of November to December 2015, what were

·3· ·know.· There was quite a bit of time that they provided

·3· ·the temperatures outside?

·4· ·data for.

·4· · · · A.· · Oh, I don't know.· Florida, I'd guess

·5· · · · Q.· · I don't, I don't have that either.

·5· ·probably in the 70s or 80s maybe.

·6· · · · A.· · Yeah.

·6· · · · Q.· · Did you look?

·7· · · · Q.· · Wouldn't you agree with me that during the

·7· · · · A.· · Actually, in the simulation data we used the

·8· ·summer in Florida power usage is going to be

·8· ·NOAA published average temperatures to figure that out.

·9· ·substantially higher than the winter time?

·9· · · · Q.· · Simulation data, what simulation data?

10· · · · A.· · Could be, yeah, but that would only make this

10· · · · A.· · I'm sorry.· That 's a different part of

11· ·worse.· We try to draw a very conservative estimate.· So

11· ·the --

12· ·if more and more power was going to more and more things 12· · · · Q.· · We'll -13· ·outside of that, that would only make it worse because

13· · · · A.· · -- what we'll talk about later.

14· ·that line would draw up.· Because let's say you had an

14· · · · Q.· · Okay.· We'll get to that, but so you don't

15· ·air conditioner in the office space up front.· If you

15· ·know what the energy usage would have been at that time

16· ·were, had the air conditioner running, let's say 12

16· ·for the building?· In any year for that matter?

17· ·hours a day to keep the office space cool, then that

17· · · · A.· · No.· What we would do is just to look at the

18· ·would actually increase the amount of power that was

18· ·average of how much the building absorbed, but what we

19· ·going to --

19· ·should say is that anytime that the number is below

20· · · · Q.· · Well, sir, sir, you've attributed, and I, you

20· ·zero, it would indicate that there's an error somewhere

21· ·know, for the most part the line of FP&L minus Penon or

21· ·either with Florida Power and Light or with Mr. Penon's

22· ·FP&L minus Penon 3-day rolling average is above that

22· ·data.

23· ·line with the exception of a few points of your average

23· · · · Q.· · Based on your average, but your average --

24· ·power.

24· · · · A.· · No, no, no.· Oh, I'm sorry, the 3-day

25· · · · A.· · Right.

25· ·average, yes.

·1· · · · Q.· · But your average applies -- I'm sorry.· I'm

Page 280
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·1· ·the building.· But what we did was instead of using
·2· ·looking at your baseline -·2· ·that, because that's really difficult to say because we
·3· · · · A.· · Yeah.
·3· ·don't know if, what was going on over in JM Products.
·4· · · · Q.· · -- power.
·4· ·What we did is we just looked at the windows outside of
·5· · · · A.· · So there are, I need to be careful.· There
·5· ·those periods of time to establish a very conservative
·6· ·are two things -- it's, it's actually energy per day.
·6· ·number and drew that very conservative number on this.
·7· ·There are two things being shown here.· There is a line,
·7· ·And so that's indicative of that number that I just
·8· ·a dotted line shown at zero, right, meaning that
·8· ·described.· Does that make sense?
·9· ·anything below zero is, is indicative of the power
·9· · · · Q.· · To be honest, not really.
10· ·absorbed by the reactor being higher than the power
10· · · · A.· · Okay.
11· ·available from Florida Power and Light, and that's a
11· · · · Q.· · But I, I'm not going to ask you to do it
12· ·problem.· And why, and as I said, whether it's a problem
12· ·again.
13· ·with Florida Power and Light or with Penon's
13· · · · A.· · Okay.
14· ·measurements or something else, we don't know at this
14· · · · Q.· · The cumulative energy absorption, FP&L minus
15· ·point.
15· ·Penon, what does that tell you?
16· · · · · · · Then the other line is, if you consider that
16· · · · A.· · So what we're doing is for each one of these
17· ·the building, which is the explanation in this previous
17· ·data points -18· ·plot, the explanation for the difference between what
18· · · · Q.· · I'm going to back you up for a second.· What
19· ·Penon and Fulvio Fabiani measured and what Florida Power 19· ·conclusion were you able to draw from -20· ·and Light said they delivered, that difference would be
20· · · · A.· · Again -21· ·the amount of power used outside of the reactors for
21· · · · Q.· · -- that graph?
22· ·whatever purpose.
22· · · · A.· · -- this was included in here.· The, the only
23· · · · Q.· · Okay.
23· ·area of concern is actually right here where the
24· · · · A.· · Office, whatever.· So that difference right
24· ·cumulative energy is actually decreasing in that period
25· ·there is reflective of the nominal power absorbed in, in
25· ·of time.· So there's a slight decrease in the cumulative
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·1· ·energy when you compare Florida Power and Light to

·1· · · · A.· · I would agree with that, yes.

·2· ·Penon, which indicates that one of those measurements is

·2· · · · Q.· · Okay.· But you don't know which one?

·3· ·clearly in error because you can't give energy back.

·3· · · · A.· · No, not at this point.

Page 283

·4· · · · Q.· · But you don't know which one?

·4· · · · Q.· · And the investigation you've done doesn't

·5· · · · A.· · No, we don't.

·5· ·tell you whether it was Penon's or FP&L's or Fabiani's?

·6· · · · Q.· · So what does this, what does this tell you

·6· · · · A.· · Penon, FPL -- yes.

·7· ·other than there's an error in one of the measurements?

·7· · · · Q.· · Okay.· How did you decide on what data to

·8· · · · A.· · What this tells us is anywhere that the value

·8· ·review?

·9· ·is below zero is a, is an impossibility in the case

·9· · · · A.· · In what context?· What are you --

10· ·where the measurements are correct.· If the measurements 10· · · · Q.· · In, in doing this analysis.
11· ·are incorrect, then that may be described by an error in

11· · · · A.· · Oh, in this?

12· ·the data.

12· · · · Q.· · Yes.

13· · · · Q.· · Okay.· So it says that there is an error in

13· · · · A.· · I took the, the data from the final report.

14· ·the data, whether manipulated or --

14· ·I took the data that Fulvio Fabiani had provided us, and

15· · · · · · · (Conference call interruption.)

15· ·then I took the data from the, the Florida Power and

16· · · · Q.· · So sir, that just tells you that there's an

16· ·Light subpoena.· That data were the only sources that I

17· ·error, there's an error or inaccuracy in one of the data

17· ·was aware of for power absorption data.

18· ·sets, correct?

18· · · · Q.· · Okay.· Who provided you that data?

19· · · · A.· · Yes.

19· · · · A.· · These three sources of data?· Well, I

20· · · · Q.· · Okay.

20· ·received a copy of the final report from I, I believe I

21· · · · A.· · I think that's fair to say, yes.

21· ·may have even been on the distribution from Mr. Penon.

22· · · · Q.· · So you've got two data sets that report one

22· ·The data from Fulvio Fabiani was what he provided when

23· ·thing consistently, fairly equivalent to each other, and

23· ·he met with us in Jones Day office.· And the Florida

24· ·one data set that is different.· And of those three data

24· ·Power and Light data was provided to me by counsel.

25· ·sets, at least one of them is incorrect?

25· · · · Q.· · So ultimately based on the graphs that you
Page 284

·1· ·did here, you came to the conclusion that the results
·2· ·were at odds with the amount of power reported between
·3· ·the three measuring entities, we'll call them?
·4· · · · A.· · Yes.
·5· · · · Q.· · But you make no opinion as to why they're at
·6· ·odds?
·7· · · · A.· · Not at this point.
·8· · · · Q.· · Okay.· Your next opinion stated, sir, is
·9· ·that, "Mr. Murray compared these numbers to the actual
10· ·power provided by FP&L to the Doral location and found
11· ·numerous inaccuracies" -- I'm sorry.· That's part of the
12· ·same one.
13· · · · A.· · Which, which, what's the -14· · · · Q.· · Okay.
15· · · · A.· · -- document number on that one?
16· · · · Q.· · That is 11.
17· · · · A.· · Oh, it's this one.· I'm sorry.
18· · · · Q.· · Yes, your report.· I'm sorry.· The second
19· ·part was, "Mr. Murray also compared Penon and Fabiani's
20· ·data to the historical average amount of power data."
21· ·Is that what we were discussing?
22· · · · A.· · Yes.
23· · · · Q.· · That red line?
24· · · · A.· · Yes.
25· · · · Q.· · And what did that tell you?
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·1· · · · A.· · That just said if we, if we had a
·2· ·conservative estimate for the, the amount of absorption
·3· ·into the building for other purposes besides the
·4· ·reactor, that, in fact, there were many more days where
·5· ·the measurements were below, but again it's the same
·6· ·problem.· If Florida Power and Light's data was
·7· ·inaccurate, then it's, it's, there are equal probability
·8· ·of which source of data was incorrect.
·9· · · · Q.· · Okay.· So it doesn't tell you one way or
10· ·another whether there's been manipulation or, or
11· ·otherwise with respect to any set of data?
12· · · · A.· · No.
13· · · · Q.· · Your next opinion states that you "compared
14· ·the reported power input to the E-Cat plant reported by
15· ·Penon against the reported coefficient of power, COP,
16· ·reported by Penon as reflected in Exhibit C."· Let's
17· ·look at Exhibit C for a moment.· And in doing so,
18· ·"Mr. Murray will testify that there is no logical reason
19· ·why the COP should be changing inversely to the amount
20· ·of power inputted given the same E-Cat plant was used
21· ·throughout the guaranteed performance test."· I'm sorry,
22· ·what was the, the formula for COP calculation?
23· · · · A.· · It was I believe based on our reproduction of
24· ·the final report data, it was the energy out over the
25· ·energy in, or power out over power in on a per day
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Q.

Which --
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25

1
A. -- the flow is actually pretty amazing how
2
much flow there was in the room. So because there was a 3
wall, there was a half wall, I don't know if you recall,
4
but there was a half wall. And so you heat, you cause
5
this flow. The flow comes up and collapses, and it
6
rolls back over. So that was the basis of our
7
assumptions for our simulation, was that the vent was
8
open. So air could go out the top, but the doors were
9
closed, like when we were there on that day in February.
10
Q. So you didn't run a simulation with the doors
11
open?
12
A. The doors weren't open when we were there.
13
Q. But you do realize they open and did -14
A. Yeah.
15
Q. Did you ask anyone there whether they were
16
open the majority of the time that it was running?
17
A. No. Because -18
Q. It was just -19
A. -- we were just looking at it, why,
20
specifically I was looking at why wasn't it hotter and
21
more uncomfortable in the building when we were there
22
when it was dissipating all this out.
23
Q. Were there ventilation fans?
24
A. I'm sorry?
25

1
2
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19
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building?
A. Meaning, what do you mean?
Q. Like how often did the air circulate through?
A. You mean vented outside and fresh air coming
in or?
Q. Yeah, absolutely.
A. We, I made an assumption about the building,
and so I have no idea.
Q. What was the assumption you made?
A. The assumption was that there was a vent at
the top and -Q. Just one?
A. The, yes. The, where the vent hole was
above, and that it was just heating of that room.
Q. Okay. If there was a second vent, would
that, would that change your calculations?
A. Yeah. It would change the heating, yes.
Q. And if the doors were open, that would change
the calculations as well -A. Yes.
Q. -- for your simulation?
A. Yeah. But they weren't there when I was
there.
Q. What about if the fans were on? Would that
change your calculations?

2
3
4
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Q. Ventilation or, I'm sorry. Were there, were
there fans -A. Yeah.
Q. -- to move air?
A. There were two fans located kind of at the
aft end of the building, kind of the, the rollup door
side of the building.
Q. Yeah.
A. They were not operational when we were there
either.
Q. Okay. But did you work those into the
simulation?
A. No, because they weren't in operation when we
were there.
Q. Just for that short period while you were,
did you ask anyone whether those were normally in
operation -A. Yeah, actually we did.
Q. -- during the -A. We asked Fulvio Fabiani if they were.
Q. What did he say?
A. He said from time to time they were on, yes.
Q. Okay. But how often is from time to time?
A. You would have to ask Fulvio Fabiani.
Q. What was the air transfer rate in that
A.

For some of the convection, yeah. It would
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2 actually change the calculation somewhat, yes.
3

Q.

How large were the bay doors?

4

A.

I would have to look in the simulation. I

5 believe that they were approximately 10 feet wide and
6 about 14 feet high, but that was an approximation.
7

Q.

Okay. What was the construction of the

8 building?
9

A.

Cement. So there were concrete walls, and

10 there were concrete ceiling modules with a kind of beam
11 structure.
12

Q.

Do all types of concrete absorb the same

13 amount of energy, same amount of heat?
14

MR. LOMAX: Objection to the form of the

15

question.

16

A.

No. All concrete is not identical.

17

Q.

Okay. So did you make any specific notation

18 as to the type of concrete?
19

A.

Yeah. We used the average for concrete for

20 the material, and we also used the average temperature
21 for that region from NOAA, and we used the average wind
22 flow velocity on the outside of the building.
23

Q.

Were there any windows in the building?

24

A.

There were no windows in the back section

25 that I had access to.
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1

Q.

Okay. What about the front section?

2

A.

There appeared to be some windows in the

3 office area.
4

Q.

In the office area, so downstairs?

5

A.

Well, there were some windows in the front,

6 and there may have been some windows up above as well.
7 I was never in the office area.
8

Q.

Do you know what was up on the second floor?

9

A.

Huh-uh.

10

Q.

Okay. What about a heat exchanger? Did you

11 see the heat exchanger?
12

A.

We were not given access to anything on the

13 other side of the wall.
14

Q.

Okay. Now, if there was a heat exchanger

15 there, would that affect your calculations or
16 simulation?
17

A.

That's why we actually did a 10 percent waste

18 heat calculation, the 100-kilowatt calculation. Because
19 if we just gave the benefit of the doubt that maybe
20 there was some mechanism that we were not privy to
21 dissipating most of that heat, you would still have
22 losses in the system and you would still have to get
23 that heat out. So what we assumed, which actually was a
24 very generous assumption, was that in the case of the
25 100 kilowatt, that the, a 10 percent waste heat was
1 information in preparing your simulation?
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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actually a very modest number compared to the 1,000
kilowatt plant waste heat.
Q. What temperature was the, the room at 100
kilowatts?
A. So what I did was I drew section lines along
two locations. I drew a line directly down the path
through the door that went from the front to the back,
and then I drew a line up above. And on those lines I

9
10
11
12
13
14
15
16
17

showed the temperature at each one of the fine element
points. And the temperature ranged from about 55
degrees Celsius up to about 68 degrees Celsius along
those two lines and in the section line.
There were other places where it was all the
way up at 100 degrees C, but I felt like, you know, that
was the area where most people were operating and
working, so that would be the area to be concerned with.
Q. Do you know what the specifications of the

18 heat exchanger were?
19
A. I was -- which heat exchanger?
20
Q. The heat exchanger used at the facility.
21
MR. LOMAX: Objection to the form of the
22
question.
23
A. I don't, I don't have any information about a
24 heat exchanger in the facility.
25
Q. Okay. And so you didn't use any of that

1
A. Well, it wasn't provided, yeah, so I don't
2
have that information.
3
Q. Okay. So you, you only performed a
4
simulation assuming one vent, closed doors -5
A. Uh-huh.
6
Q. -- no heat exchanger?
7
A. Well, I mean so here's the, we have to be
8
careful when we say no heat exchanger. I assumed that
9
there must have been some mechanism to dissipate a good 10
amount of the heat because there was no, clearly there
11
was no work being done in the system because there was
12
no pressure, right. The pressure was reported at zero
13
continuously throughout the test. So there was no work
14
being completed.
15
So if you consider that, I said, well, let's
16
just give them the benefit of the doubt and say 90
17
percent of the heat they were able to get rid of in some
18
way. Maybe that was your heat exchanger. Maybe that
19
was something else, but there were still losses in the
20
system. So the rest of that heat I said was, well,
21
let's try 10 percent, and then let's try 25 percent, and
22
let's try 50 percent, different levels of efficacy of a
23
heat exchanger, and then do the simulations and look at
24
it and see what the temperature was.
25
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So I was surprised to see that the
temperature in the simulation would reach as high as it
did even at 100 kilowatts, but then I reflected back on
the fact that it's Florida. It's pretty darn hot.
There was no air conditioning in the building other than
the air conditioner for the small ISO container lab.
And furthermore, the -- sorry there -- the, so, I lost
my train of thought with that.
Q. What exterior or, exterior air temperature
did you presume if you were -A. 25 degrees Celsius.
Q. Which is what Fahrenheit?
A. I don't know. You would have to do the
calculation. Say about 80. Approximately.
Q. You don't know what the losses were on the
heat exchanger, do you? You're just -MR. LOMAX: Objection.
A. I've -Q. -- making an assumption?
A. I, I've, I don't know.
Q. Okay.
A. I didn't know about any heat exchanger.
Q. Okay.
A. So for the fourth time, I'm not aware of any
heat exchanger.
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Products, Inc., Henry Johnson, and James Bass. I only
have a couple of questions for you. To start, did you
ever meet Mr. Henry Johnson?
A. I have not.
Q. You have not. Great. Have you ever spoken
with him on the phone or via e-mail?
A. I have not.
Q. Okay. Have you ever met Mr. James Bass?
A. I have not.
Q. You have not. Have you ever spoken with him
via telephone or e-mail?
A. I have not.
MR. LEÓN: Okay. That's all the questions I
have. Go ahead, Rudy.
THE WITNESS: That was easy. I like that.
MR. NUÑEZ: All right.
EXAMINATION
BY MR. NUÑEZ:
Q. Good afternoon, Mr. Murray. My name is Rudy
Nuñez. We also met the other day at Dr. Rossi's
deposition. Can you hear me clearly through the
speakerphone?
A. Yes.
Q. All right. You let me know if you have any
problems or trouble hearing. Okay?
Q.

What were you told about his work
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1

A.

Okay.

2

Q.

All right. As you testified, you know,

3 several times today, you brought up Mr. Fabiani. I
4 represent Fulvio Fabiani and his company, an LLC by the
5 name of United States Quantum Leap. I certainly don't
6 have the time to go back through all that you've done
7 that I would want to, but I did want to, you know, touch
8 on a few points to kind of maybe clear up some questions
9 I had.
10

Let me ask you. When, when you first came on

11 board with Industrial Heat with regards to Dr. Rossi's
12 technology, E-Cat, and the plant, what were you told at
13 the start about Mr. Fabiani?
14

A.

I was told that Fulvio Fabiani was a close

15 family friend of Mr. Rossi's wife. I, I believe her
16 name is Maddalena, and that she was, you know, a close,
17 almost like a mentor of his, and that Fulvio had worked
18 with, with Mr. Rossi in Italy and on other activities.
19 I also learned that he was a, an avid pinball machine
20 both repairman and developer.
21

Q.

Anything else?

22

A.

Other than he had developed some hardware

23 devices for the, the reactor system. And I don't, I
24 don't remember the exact nature of that. And that he
25 had spent a lot of time in, in Raleigh.

1
performance, if anything?
2
A. That he, you know, he showed up, but you
3
know, he was just kind of a participant in the data
4
collection and, at the plant. He was kind of like
5
Dr. -- or Mr. Rossi's kind of assistant, if you will, or
6
technical assistant, kind of helping him out in the
7
facility.
8
Q. Did anyone make any comments to you or talk
9
to you about any concerns they had with him?
10
A. I think there was, there was a, a modest
11
level of concern with how close he was with Mr. Rossi
12
relative to just, you know, the close relationship and
13
whether or not he would be fully -- fully disclose
14
everything to us, but I think the only thing that he
15
hasn't disclosed as far as I'm aware is the actual final
16
report and, and I think maybe he has produced some data. 17
I haven't looked at it though. So it was only a
18
question of if he would release all of the data.
19
Q. So to your understanding, the only thing he
20
didn't do was turn over that final report?
21
A. I believe that's, that's correct, yes.
22
Q. And I think the raw data too. I don't want
23
to, you know, I'm not trying to trip you up or anything.
24
A. Right, no, no, no. Yeah, I think the raw
25

CaseWorks, Inc.

Page 351

Page
g 353

data, he indicated that there was raw data stored on a
server in Russia that was encrypted and he had to, he
put it there for safekeeping, and I believe that that
data has been released only maybe in the last few days.
I, I have not looked at it. I haven't seen it. I
haven't inspected it, but I believe that it has been
released in the last few days. But I have not seen a
final report, and I don't know anything about, you know,
if a final report was actually produced.
Q. All right. Now, getting back to, I was
asking you about conversations and concerns. And again
I don't want to put words in your mouth, but correct me
if I'm wrong that it seemed like you had heard that
there may be concerns about what he was, how honest he
was being with Industrial Heat. Is that a fair way to
phrase it?
A. I would say that the concern was about his
allegiance and his close relationship with Mr. Rossi
rather than -- that's how I would characterize it.
Q. Okay. And do you think, was that something
that was knew over time or would they knew that from the
beginning?
A. I -Q. I should say -- let me strike that.
Was that a new concern or a concern that they
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THE WITNESS: Chris, you weren't there, were

25

1
you?
2
A. No. I think it was -3
MR. LOMAX: I guess I, I can't answer, but.
4
A. Yeah, I'm sorry. I'm sorry. Yeah, I
5
believe, to the best of my recollection it was just the
6
three of us.
7
Q. Were, were any, was anything offered to
8
Mr. Fabiani for him to turn over the remaining report
9
and data that he ended up claiming was due?
10
A. Well, Mr. Fabiani actually offered up, he
11
said, look, I'm writing this final report and I have all
12
this data. And I don't mean the specific details, but
13
he said we sampled data for specific things, I don't
14
know if it was every 10 seconds or 5 seconds, throughout 15
the entire test period using his system.
16
And he said he was completing a final report
17
for Industrial Heat. And we said, great. And I believe
18
that there was even a discussion of potentially trying
19
to have him help with other aspects, but I don't recall
20
the, the details of that. My, really I was interested
21
in the data and interested in the final report to find
22
out what was going on, because I had hadn't seen any
23
details of how all this stuff was collected and pulled
24
together.
25

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

what were you told either before or, you know, at the
meeting by the Industrial Heat people of the purpose of
that meeting with Mr. Fabiani?
A. This is my recollection going back to that
time, but my recollection was that Fulvio had this data.
We had requested data. And so we were going to meet
with him to find out how we get a copy of the data and
then pay him the final payment that was offer -- you
know, that was due him. And so we actually went down
there with the intention of, of doing that.
And so, and I, I don't recall if on the first
day he didn't have the data and then he went and he got
the data, some of the data, the spreadsheets on the next
day. And then he said he would deliver the final report
and some of the other, the, the final report and the raw
data, you know, within the next few days. And we said,
great, and then we'll just pay you for the final, you
know, payment due.
Q. And who set up that meeting? Who, who
scheduled it or, do you know?
A. I suspect JT Vaughn, but I, I don't, I don't
recall.
Q. And I think your testimony was at that
meeting that Mr. Fabiani came with spreadsheets and
documents to turn over?

2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
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Q. Was there any offer made to Mr. Fabiani for
an extension of continuing to do work for Industrial
Heat?
A. I think -MR. LOMAX: Objection.
A. Okay. I, I think there was, but I can't
recall specifically.
MR. ANNESSER: One and a half minutes, Rudy.
Q. And what were you told about the purpose of
that meeting with Mr. Fabiani?
MR. LOMAX: Objection to the extent it's
about communications with counsel. Otherwise you
can answer.
A. Okay. I was -Q. What was that?
A. I'm sorry.
MR. LOMAX: Could you hear me Rudy?
MR. NUÑEZ: Yeah.
Q. I was going to say I don't want to hear what
the attorneys told you. I want to hear what Mr. Vaughn
or Mr. Darden told you or Mr. Dameron, whoever else was
there.
A. Yeah, well, it was just JT and I. What was
your question? The purpose of the meeting?
Q. Well, yeah. Let me clear that up. You know,
Page 365

1
A. Well, the, the next day. He came back with
2 just spreadsheets. Sorry.
3
MR. LOMAX: Rudy, do you have one more
4
question? The time is up, but I, you know -5
MR. NUÑEZ: Well, here's the thing, guys. I
6
mean I'm not there, but I marked my watch when the
7
court reporter said 31 minutes. I think John had
8
one question. Francisco made two questions. I
9
still have, I mean by my calculation, I've got like
10
7 minutes left. You know, time does not work
11
differently down here, and I marked it when the
12
court reporter said 31 minutes. So I'm not sure how
13
I've lost these 8 minutes because John did not take
14
up 8 minutes asking questions.
15
MR. LOMAX: Well, the court reporter -16
MR. NUÑEZ: We can go back to the video or we
17
can go back to something. I got a couple more
18
questions left. I don't think I have 10 minutes,
19
but I marked my watch when the court reporter said
20
31 minutes.
21
MR. LOMAX: Well, you know, Rudy, this is
22
Chris. I would, I would be willing to extend 5, 5
23
more minutes. The court reporter is telling us that
24
the time is up.
25
THE WITNESS: So let's go. If you have a
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couple more questions, go ahead, Rudy, quickly.

2
3
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MR. NUÑEZ: Yeah. I don't have that much, so
I appreciate it, Mr. Murray.

1 report and the other data a few days later. He also

Page 367

2 said that he had taken data from the flow meter from
3 time to time, and he had logged it into a spreadsheet on

4 BY MR. NUÑEZ:

4 the desktop of his computer, but his computer was locked

5

5 up and he couldn't get to it, and he was going to

Q.

And I'll move on from the meeting at Jones

6 Day. Let's go to the -- and I think it's in your expert

6 provide that data to us as well, but he didn't produce

7 report. You've been asked a lot about it. I'm not

7 that data either.

8 trying to retread all this stuff, but I do want to

8

Q.

Okay. And now my question relates -- I think

9 confirm a couple things just to clear up with my

9 you made an analysis that his power consumption numbers

10 questions.

10 for the plant don't match the readings from Florida

11

11 Power and Light; is that correct?

There were -- and correct me if I'm wrong.

12 Mr. Fabiani provided what I would call, and you correct

12

13 me, electric power consumption numbers; is that correct?

13 anticipate that they match. We would anticipate that

14

14 the building would absorb more power than just the

A.

He provided us with, I think it was a

A.

No, which just incidentally we would not

15 spreadsheet for each month or maybe it was one

15 reactor because there was other, there were other

16 spreadsheet that had numerous tabs. I don't recall

16 electrical devices in the building. The primary concern

17 which. And it had the time stamp for twice a day,

17 is where the value goes negative, where the building is

18 cumulative energy in those 12-hour periods. And he

18 actually absorbing less, less energy per day than the,

19 provided us with a, a log that kind of showed dates and

19 than reported by Mr. Fabiani and Mr. Penon.

20 events when things were turned on and the power went off 20

Q.

Okay. And how many times did that happen?

21 and this and that and different events, so what I would

21

A.

How many times? There was a 14-day period.

22 describe as a log of events.

22 I think cumulative number of days where it was below

23

23 zero was 14 days, and that's just pure absolute

And I think those were the two major items

24 that he had provided to us on the second day, and then

24 negative. And, you know, and that's just assuming that

25 he was going to wait and provide us with the final

25 nothing else in the building absorbed power.

1
2
3
4
5
6
7
8
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12
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16
17
18
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20
21
22
23
24
25
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Q. Okay. So that was 14 out of, I think it was
350 or almost a year, correct?
A. I believe the number in the final report was
total of 357 days, and then Mr. Penon deducted 5 or 6
days. I don't remember the exact number. And so there
was a cumulative number of maybe 352 days of, of
operational days.
Q. And for lack of a better word, I think there
were discrepancies between Fabiani's numbers versus the
FP&L's numbers. Do you have any reason to believe that
that is a result of Mr. Fabiani manipulating the data
that he was putting into his spreadsheets?
A. At this point, I have no evidence of that
whatsoever.
Q. And do you anticipate any kind of work in the
future between now and trial where you would come to a
different conclusion?
A. I can't say at this point because I think
that there's a lot of data that's just becoming
available. For example, I think the raw data from
Mr. Fabiani just became available, and I have not looked
at that at all.
Q. Okay. Let me ask you, and this will -MR. LOMAX: And Rudy -Q. I'm close to the end here.
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1
MR. LOMAX: This is Chris and -2
Q. Do you have any evidence -3
MR. LOMAX: -- time is up.
4
Q. -- in your investigation and your work for
5 Industrial Heat that Mr. Fabiani manipulated improperly
6 any data?
7
A. At this point, no, I do not.
8
MR. LOMAX: And, Rudy, this is Chris. That's
9
the time.
10
MR. NUÑEZ: All right. And, yep, that's
11
going to match up with my time. And I will say
12
thank you, Mr. Murray. Thank you, everyone. Have a
13
good weekend.
14
THE WITNESS: Okay. No problem. Thank you,
15
guys.
16
THE VIDEOGRAPHER: This concludes the
17
videotaped deposition of Joseph Murray. We are off
18
the record at 5:20 p.m.
19
(Stenotype record continued off the video record.)
20
MR. ANNESSER: Just as a formality, sir, you
21
have the right to read or waive, which means you can
22
read the deposition before it's finalized, or you
23
can waive that right.
24
THE WITNESS: I would like to read it.
25
MR. ANNESSER: Okay.
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1
MR. LOMAX: And Defendants are going to
2 designate Mr. Murray's testimony at this time as
3 highly confidential due to a lot of the information
4 that was provided here today.
5
(DEPOSITION CONCLUDED AT 5:20 P.M.)
6
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COUNTY OF WAKE:
2
3

WITNESS'S CERTIFICATE

and for the State of North Carolina, do hereby certify

6

that there came before me on Friday, the 17th day of

7

February, 2017, the person hereinbefore named, who was

8

by me duly sworn to testify to the truth and nothing but

9

the truth of his knowledge concerning the matters in

10

controversy in this cause; that the witness was

11

thereupon examined under oath, the examination reduced

12

to typewriting under my direction, and the deposition is

13

a true record of the testimony given by the witness.

14

4

that I have read and understand the foregoing

5

transcript and believe it to be a true, accurate, and

6

complete transcript of my testimony, subject to

7

the attached list of changes, if any.

or counsel for, nor related to or employed by, any

16

attorney or counsel employed by the parties hereto or

17

financially interested in the action.

18
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9

JOSEPH ALAN MURRAY

11

LAUREN McINTEE, RPR, Notary Public

_____________________, on the _____ day of
_____________________, 2017.
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16

Notary Public

17
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6
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Notary Number:

24

This deposition was signed in my presence by

12

_____________________________________

23

________________________

10

IN WITNESS WHEREOF, I have hereto set my
hand, this the 20th day of February, 2017.

20

7

8

I further certify that I am neither attorney

15

1

I, JOSEPH ALAN MURRAY, do hereby certify

I, LAUREN McINTEE, RPR, a Notary Public in

5
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PROCEEDINGS
THE VIDEOGRAPHER: We're on the record
at 9:06. Today's date is December 1, 2016.
This is video number one of the
deposition of Thomas Barker Dameron, taken
in the matter of Andrea Rossi and Leonardo
Corporation, plaintiffs versus Thomas
Darden, et al., defendants.
This deposition is being held at 9121
Anson Way, Raleigh, North Carolina.
My name is Donald Graves. The court
reporter is Marisa Munoz with Veritext.
Will counsel introduce themselves for
the record, please.
MR. ANNESSER: John Annesser and Brian
Chaiken with Pearlman Bajandas on behalf of
Dr. Andrea Rossi.
MR. PACE: Chris Pace and Chris
Lomax -- I'm sorry, Chris Pace and Chris
Lomax of Jones Day on behalf of the
defendants.
MR. ARAN: Fernando Aran; Aran, Correa
& Guarch, P.A. on behalf of Bass and JM
Products and Mr. Johnson.
THE VIDEOGRAPHER: Will the court
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A. I would have to reread the protocol at this
point.
Q. Sir, if you did not believe that the
protocol would yield a reliable result at the time that
you reviewed it, would you have said something?
A. Yes.
Q. Would you have sent an email to Dr. Rossi,
Engineer Penon, Mr. Vaughn or Mr. Darden saying
gentlemen, this protocol does not yield a reliable
result?
A. If I were to have a communication, it
probably would have been verbal to either Tom or J.T.
Q. Do you know, sir, sitting here today,
whether anybody; Mr. Vaughn, Mr. Darden or any other
person on behalf of Industrial Heat, conveyed to either
Engineer Penon or Dr. Rossi that there was a perceived
deficiency in the protocol prior to the beginning of
the test?
A. I don't know.
Q. Are you aware of any such communications,
sir?
A. I thought that's what I just answered.
Q. And so you don't know whether you conveyed
that to Mr. Vaughn or Mr. Darden or any other person or
not?
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the question.
A. Don't know.
Q. So you do not know?
A. No.
Q. I understand there's two aspects; one is
what the protocol calls for and what was actually done,
correct? Is that the distinguishment you're making?
A. No, not at all. There's the protocol and
the protocol assumes a type of piping. So the type of
piping determines whether the protocol is right.
So it was -- it was not piped at the
time -- the protocol was written. So you might agree
with the protocol, but if the piping has changed, you
don't agree with the protocol.
Q. What piping are we talking about, sir?
A. Steam water traps, drains.
Q. Okay. The piping between the plant and the
customer, correct?
A. Piping within the plant, how you feed it
water, all kind -- many, many, there's many aspects of
that.
Q. Didn't you construct the plant, sir?
A. I did.
Q. So you know what the inside, how it had
been piped, correct?
Page 181
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A.
Q.

I thought that was not the question.
No, this is a new question.
MR. PACE: Objection to the form of
the question.
BY MR. ANNESSER:
Q. Sitting here today, you don't know whether
you ever conveyed to Mr. Vaughn, Mr. Darden, Dr. Rossi
or Engineer Penon, or any other person for that matter,
that you perceived the test protocol that was being
formulated to be deficient in any manner?
MR. PACE: Objection to the form of
the question.
A. A test protocol is one thing. The way it
is piped and operated is a different thing. So when I
say the protocol, I'm also saying I don't recall
exactly what was in the protocol. So knowing what I
know now, I don't know whether it was followed or not.
Q. Sir, as the sole engineer at the company at
the time, you reviewed the protocol, correct, before
the test, and one of two things happened; you either
objected to the protocol or you did not. Sitting here
today, do you know whether you objected to the protocol
or whether you did not?
A. I don't know.
MR. PACE: Objection to the form of
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A. Correct.
Q. So when reviewing this, you knew how it had
been piped?
A. Right.
Q. And the test protocol was appropriate for
that piping, correct?
A. I would say so.
Q. Now, you gave directions to JM and
Dr. Rossi as to the piping going to the JM site, is
that correct?
A. No.
MR. PACE: Objection to the form of
the question. Go ahead.
A. No, that was dictated later.
Q. What do you mean dictated?
A. It was already piped when we got there.
Q. When who got there, sir?
A. When the unit got there. The wall was
already built. The pipes were already there to feed.
Q. Based on whose specifications?
A. Don't know. Not mine.
MR. PACE: Are we at a breaking point?
MR. ANNESSER: Yes.
MR. PACE: Let's take a break.
THE VIDEOGRAPHER: We're off the
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record at 3:14.
(Recess.)
THE VIDEOGRAPHER: This is video
number four, we're on the record at 3:32.
BY MR. ANNESSER:
Q. Sir, now you've seen the document that's
been marked as Exhibit 13, which is in front of you,
which is the document we have been previously
discussing. Having reviewed that document. Does that
refresh your recollection as to whether the test being
performed in Miami, Florida was in fact the guaranteed
performance test?
MR. PACE: Objection to the form of
the question.
A. It seems to be aimed that way.
Q. Would that be a yes or no, sir?
A. I was not involved in what was exactly
classified as the performance, the test performance
test, so -Q. But that's what you understood it to be?
A. Yeah, I think I understood it to be.
Q. Now, prior to the beginning of this test,
Mr. Barry West went down to the facility, the JM
facility to scope it out, prepare for bringing the
plant down, is that correct?
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MR. ANNESSER: Yes.
Q. Sir, that appears to be an email from
Mr. David Perry to Fulvio Fabiani, Andrea Rossi, Barry
West and yourself, correct?
A. Yes.
Q. And it's regarding travel to Miami?
A. Yes.
Q. And this is an email, dated November 4,
2014?
A. Yes.
Q. And it states: I'm writing to inform you
that T. Barker's mother was in an automobile accident
this afternoon, and she is in the hospital. T. Barker
will not be traveling to Miami this week, but Barry
West will be there to study the plant and
specifications for delivery. Barry will arrive as
follows, and then provides his flight itinerary on
November 5, 2014.
Does that refresh your recollection as to
whether Mr. West came down prior to the delivery of the
plant?
A. Yes.
Q. Now, you had testified previously that the
piping for the JM had already been installed by the
time that you got there, is that correct?
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A. I'm not sure how much he went down before,
but he definitely was there to help set it up. I don't
remember his exact schedule, but it's something of that
nature.
Q. So from your understanding, Mr. West did
take part in the settlement of the plant?
A. Correct.
Q. What did that entail, if you know, the
setting up of the plant?
A. Let's see here, Barry is by trade is an
electrician. So it had to do with the electrical parts
of it. I can't tell you exactly what other tasks he
did. I believe there were some plumbing tasks that
were done. I don't think he was the only one down
there helping, so I don't know how that division of
work was carried out exactly.
Q. Sir, I'm going to show you a document,
which we'll mark as Plaintiff's Exhibit 14.
(The document referred to was marked
Plaintiff's Exhibit Number 14 for
identification.)
Q. And really what I'd like to direct you to
is the last email on the first page.
MR. PACE: The carryover email Dear
Andrea?
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MR. PACE: Objection to the form of
the question.
A. Yes.
Q. Was that your testimony?
A. That's the truth.
Q. Do you know if it had been installed prior
to Barry's arrival?
A. I'm pretty sure it had been.
Q. Okay. And do you know if there was
anything wrong with the way it was setup?
A. Issues with the piping were just a couple
of -- one of them were we had to adjust for the
elevation of the condensate in one case, and the steam
pipe, I thought, was too small, but there was nothing
to be done at that point.
Q. Let's talk about the elevation for the
moment. In fact, per your instruction, JM changed the
location of their condensate pipe?
A. That -MR. PACE: Let him finish the
question. Were you done?
MR. ANNESSER: Not quite yet.
Q. Changed the location of that pipe to
satisfy your concerns, is that correct?
MR. PACE: Objection. Objection to
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Q. And what effect do you believe that that
had on the measurements taken by the ERV?
MR. PACE: Objection to the form of
the question.
A. The effect of that pressure would have
greatly reduced the flow of steam that could go through
the pipe. So the effect is I don't know if it would
affect the measurement or not. It would affect the
flow.
Q. Okay. It would affect the flow of steam,
but you don't know that it would have affected the
measurements?
A. Correct.
Q. What measurements were taken on the steam
pipe?
A. Let's see here, I think there was, I'm not
exactly sure. I think there was a pressure gauge
somewhere in the system. I think I was shown a
pressure gauge inside the container up near the front,
and there were temperature sensors on all of the E-CAT
units. There were -- I don't recall the number or
placement of the temperature sensors on the steam
header leaving the plant. There may have been pressure
sensors on all of the E-CATs as well.
Q. Now, sir, you say you went and visited the
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coupling types of the lines.
Q. And did you alert the ERV as to your
concerns?
A. No.
MR. PACE: Hold on, objection to the
form of the question.
A. No. My communications were through the
Industrial Heat people.
Q. And you don't know sitting here today
whether they did or did not alert the -A. Correct.
Q. Did you observe any other problems with
either the placement of equipment, the type of
equipment being used by Engineer Penon or any other
problems with the measurements taken by the ERV for the
guaranteed performance test?
MR. PACE: Objection to form of the
question.
A. The measurement system was much different
than how it was designed to be. So there were meters
in places where I not expected there to be meters. And
piping was noticeably different than what we said as to
how it was laid out to be operated under my skin. So
it took me some time to figure out what that scheme had
been rearranged to be.
Page 193
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plant on or about February 24, 2015?
A. That's correct.
Q. How long did you spend there?
A. It was a day trip.
Q. What was the purpose of your visit?
A. General looking around, see what was there.
Friendly visit, see how it was going. I hadn't seen
it.
Q. So at that point in time, you had reviewed
the test protocol, correct?
A. Yeah, would have.
Q. So you were aware of it?
A. Right.
Q. And you were also at that point in time, as
of February 2015, still the sole engineer at Industrial
Heat, correct?
A. I think that's correct.
Q. And so when you went down, is that when you
observed that the steam pipe, in your opinion, was too
small?
A. No. The steam pipe was too small based on
the earlier visit. I think that I -- however, that
information got to me when we were lowering the
condensate line, that I think we knew something
about -- Andrea maybe even told me, the size and the

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. What piping are you referring to, sir?
A. I'm referring to the condensate return
system, supply water system, the drain system, the trap
system, steam header system. I think that's all.
Q. Okay. So specifically, the condensate we
discussed, you said that that was placed where you had
instructed them to the condensate line?
A. What might be called condensate return,
yes.
Q. We're talking about the same thing, that's
what we talked about before being located where you had
instructed?
A. Right.
Q. So that was as you had instructed?
A. Yes.
Q. Okay. The supply water line, what was the
problem with the supply water line?
A. The supply water line design was completely
abandoned, and it was actually the condensate return
tank was used as a supply tank in a different location.
Q. And did you believe that to be a problem
for the carrying out of the guaranteed performance
test?
MR. PACE: Objection to the form of
the question.
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A. Did I think? It was a confusing thing. It
was not -- the whole -- the movement of the tank called
into question how you would meter the water going in
that I did not follow up on.
Q. So there would be no emails in which you
discuss that or perhaps email Andrea and say hey,
it's -A. Discussions were not with generally Andrea.
It was -- no.
Q. The drain system, what was wrong with the
drain system?
A. There was a drain system in there that was
to come out and alarm. It's certain valves happen, if
you wanted to drain water, and it was -- I think it was
either not connected or stopped up, one or the other.
It was to come out to a device to measure, and that
device was not there.
Q. Likewise, did you bring that to Dr. Rossi's
attention?
A. No, same as usual.
Q. So there will be no emails that discuss
those perceived deficiencies?
A. Probably not.
Q. And the steam header, is that the same
thing we've been talking about with in terms of the

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

So it would be important to know something about that
unit.
Q. How does that affect the measurements by
the ERV?
A. You could have, for instance, a vacuum on
the other side that would suck steam over that could
distort things.
Q. What would it distort?
A. I would have to think about that for a
minute. It would distort pressures inside the system.
Q. But that would be reflected in the
pressures being measured on the E-CAT site?
A. Should be, yeah.
Q. So if in fact there was something creating
a difference in pressure on the JM side, that would be
reflected in the measurements taken on the E-CAT side,
correct?
MR. PACE: Objection to the form of
the question.
A. The answer is only probably.
Q. Why is it only probably?
A. It depends on how each one is operated.
They could have been operated in a balance, for
instance, so -Q. If it was operated in a balance, meaning
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size of the pipe?
A. It is the same system. It's further up -further towards the plant.
So what we were talking about before was
the steam line as it is on the JM Product side, and the
steam header would be what is on the production side.
So they come together and meet someplace.
Q. Why did it matter what happened on the JM
side with the steam line?
A. Different type -- for several reasons. On
a very basic level, you didn't want to supply steam to
a device that didn't want steam. So there should have
been a way to divert a steam supply, if it needed to be
diverted for safety reasons.
Q. Let me interrupt you for just a moment.
Does that affect the measurements being
taken by the ERV?
MR. PACE: Objection to the form of
the question.
A. I would have to think about that one for a
minute, but it doesn't come to mind right off.
Q. Okay. Continue your answer, sorry.
A. Let's see, what is on the other side, what
type of load there? It matters what pressure that
system operates to how the one megawatt would operate.
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it's not a vacuum system, it's not a pressured system,
how would that affect the measurements taken by the
ERV?
A. I'm not sure how it changes -- it just
changed the operation of the unit.
Q. It changes the operation of the unit, but
it won't necessarily change the results of the test?
MR. PACE: Objection to the form of
the question?
BY MR. ANNESSER:
Q. Is that correct?
A. I would have to think about that a little
bit. That would not be a high concern for me, but I
would have to think about it.
Q. Did you see a copy of Engineer Penon's
initial report? Actually, I think it may be -- it may
have been attached to one of those emails that we have
been discussing.
Did you review the additional report from
Engineer Penon?
MR. PACE: Objection to the form of
the question.
A. I'm trying to remember which reports I saw.
Are you talking about a dir -- can you explain which
report this is in more depth?

50 (Pages 194 - 197)
Veritext Legal Solutions
800-726-7007

305-376-8800

Case 1:16-cv-21199-CMA Document 207-60 Entered on FLSD Docket 03/23/2017 Page 8 of
11
CONFIDENTIAL
Page 200

Page 198

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. Sir, looking at Exhibit 12, Mr. Penon
submitted a report that the operation of the plant had
begun, and that report was as of -- that was the first
report on May 28, 2015.
A. Okay. Got you.
Q. Did you review that report?
A. I did see that report, yes.
Q. In writing to any person.
Did you tell them that you thought that the
results of that report were incorrect?
A. Not that I recall.
Q. Did you see any other reports from Engineer
Penon regarding the operation of the E-CAT plant in
Doral, Florida, between February 2015 and February
2016?
A. My recollection is I saw this report. I
may have seen another report sometime between this
report and the end of the test, but I think I've seen
one at the end of the test.
Q. And with those reports, did you ever send
an email to anybody, whether it be Engineer Penon,
Dr. Rossi, Mr. Vaughn, Mr. Darden, indicating that you
disagreed with those reports?
A. Not that I recall.
Q. Sir, did you ever prepare a design
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was not there, and I have heard from Barry West it was
rearranged, consciously rearranged.
Q. What do you mean by consciously rearranged?
A. Andrea changed the design -- layout of it
and put it in a different way.
Q. And what was the difference?
A. It didn't have a steam header in it. It
didn't have the steam traps in it. It didn't have the
drains in it.
MR. ANNESSER: Sorry, gentlemen, I
can't hear. Gentlemen, please.
Q. So you said it did not have a steam header,
correct?
A. Did not have -Q. I want to go through these again. I want
to go through one by one to make sure I understand.
A. The steam header that was made to go on the
unit was not on the unit.
Q. What is the steam header?
A. Steam header is a piece of pipe that comes
out, has taps in it for pressure and temperature,
thermal wells for temperature. It had a place to
put -- it had a drip leg in it where you could get
condensate out, a place for a trap to drain that. It
had a place to install two steam meters. It had a way
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schematic for the layout of the plant and how it should
be at the Doral facility, in your opinion?
A. Yes.
Q. Did you ever share that with Dr. Rossi?
A. I thought that I did. I don't guarantee
it.
Q. If it's not in the emails that are
produced, is it fair to state that it was not shared
with Dr. Rossi?
A. No, because it may have been shown to him
in a hand sketch.
Q. When would you have shown that to him?
MR. PACE: Objection to the form of
the question.
A. That would be very near the time it was
shipped, as that would have been when that was being
laid out.
Q. Isn't it true, sir, that Dr. Rossi was in
fact in Miami prior to it being shipped?
A. He was back and forth at various times.
Q. Do you know whether the layout of the plant
was done in line with your design schematic?
A. I think it was not.
Q. How so?
A. When I went down there and looked at it, it
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to connect it back together again and connect to the
pipe going to the JM Products.
Q. And, sir, what was there in place of this
steam header?
A. A line came out of the one megawatt unit
and turned and went straight to the JM Products.
Q. Were there any temperature devices there,
temperature gauges?
A. I don't -- there may be, I don't recall.
Q. Pressure gauges?
A. I don't think there were any pressure
gauges there. There was a pressure gauge inside the
unit.
Q. And when you were there on February 24,
2015, did you pull Andrea Rossi aside and say hey, this
isn't what we planned?
A. No, I did not.
Q. When you returned, did you tell Mr. Vaughn
or Mr. Darden that -A. Most likely, yes.
Q. Did you ever tell Mr. Penon?
A. No.
Q. And you don't know sitting here today
whether Mr. Darden or Mr. Vaughn ever told Dr. Rossi or
Engineer Penon --
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A. Correct.
Q. -- that it was not done according to your
schematic?
A. Correct.
Q. In fact, you never raised any issue with
the setup of the plant to Dr. Rossi himself, is that
correct?
A. Correct.
Q. You never raised any issue with the setup
of the plant or testing equipment to Engineer Penon
either?
A. Correct.
Q. And at that time, you were still the sole
engineer?
A. My communications were going through J.T.
and Tom.
Q. And so if they didn't communicate that
information, it was not communicated, correct?
MR. PACE: Objection to the form of
the question.
A. I'm not sure what other paths are
available. There may have been some, I don't know.
Q. How often did you communicate with Barry
West throughout the guaranteed performance test between
February 2015 and February 2016?
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Q. The piping outside of the box?
A. Outside of the unit. He told me -Q. This is the piping that you saw when you
were down there on February 24, 2015?
A. Right, or it wasn't there, right.
Apparently there was some plumbing issues he's told me
about. He's told me about replacing thermocouples.
He's told me about fishing. He's told me about dealing
with Fulvio.
Q. Did he ever tell you anything about the COP
that they were registering?
A. He may, he may have, but I don't recall.
From Barry that would have been what I would have -- I
call this hearsay evidence, I'm not sure Barry would
know what it was, unless they told him. So I would
have dismissed that number.
Q. Sir, when you reviewed the results that
periodically came out from Engineer Penon for the ones
that you saw, what were the COPs being recorded on
average?
A. First of all -MR. PACE: Objection to the form of
the question.
A. -- I don't think that they regularly came
out. I think that that's not a true -- not the truth.
Page 205
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MR. PACE: Objection to the form of
the question.
A. I don't recall. It was -- it was less than
weekly.
Q. Would it be via email?
A. Probably not. Barry was not a big email
person. It would have been by -- usually by telephone.
Q. If you know, what percentage of the time
was Barry West at the facility? Was he there five days
a week? Seven days a week, if you know? If you don't
know, that's fine.
A. I think he was there full time. So I'm not
sure what that means for overtime or days off. But in
general, it was a full-time job.
Q. And when you communicated with Mr. West,
what did you communicate about?
A. Good question. We communicated some about
what was going on at the plant.
Q. What did he tell you?
A. He told me -- the first thing he told me
was that Andrea had changed all the piping around, had
wanted it set up a different way and did that.
Q. Hold on one second. When you say the
piping, what piping?
A. Steam header piping.
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Q. How many reports did you see, sir?
A. Like I said before, I think I saw this one
we referred to, maybe another one in between and some
at the end. So possibly three reports out of maybe 12.
Q. And do you recall even the range of COPs
that were being -A. I think they were very -MR. PACE: That were being, and he
didn't get a chance to finish his question.
Hold on a second.
BY MR. ANNESSER:
Q. That were being reported by Engineer Penon?
MR. PACE: Objection to the form of
the question.
A. As I recall, they were very high, and I
forget the -- two numbers come to mind. I don't
remember which one it was.
MR. ANNESSER: Chris, what was your
objection?
MR. PACE: I think that you had said
being -MR. ANNESSER: I asked him does he
recall what the COPs -MR. PACE: That's right. So the
document speaks for itself. It's written in
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THE VIDEOGRAPHER: We're off the
record at 5:50 p.m.
(Whereupon the deposition was
concluded at 5:50 p.m.)
(Signature reserved.)
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back, and then we did a basic floor layout of how the
plant should sit and the way things should be
orientated so that everything fit and worked properly
based on T. Barker's -- the way we'd lay things out, me
and him working together, and, of course, none of that
happened like that.
Q. Okay. We'll get to that in a second.
So when was the first trip you made to
Florida for the purposes of seeing the plant?
A. Oh, God, I'm trying to think here. I'm
going to guess late November, early December. It was a
couple, three weeks. I can't remember exactly. It may
have been a month before we actually shipped the unit
down there. I mean, they decided for me to fly down
there, take a look at this place and see what we're up
against, because we knew we got to have water, we knew
we got to have power this, that and the other.
Q. Do you recall visiting the plant, actually
the plant facility in Doral, Florida in November 2014?
A. Yeah, like I said, about a month before we
shipped.
Q. Okay. Do you know how long before, and I'm
talking like months or weeks in November 2014, did
Rossi go down to prepare the plant?
A. Andrea was down there a lot. I mean, he
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having having(sic) there. The air kind of really
didn't happen. We didn't need it. We had air there
that we used from the other side sometimes, but, no,
mostly just the water supply, which turned out not to
exist as well. We ended up bringing a hose from the
bathroom up there for what water needs, but then they
wanted to use distilled water. Andrea said water from
the tap was unacceptable. So he actually bought water
from a company down there that we had to shuck all
these darn five gallon jugs of water and fill the
vessel up which provided water for the unit.
Q. So, but getting back to the design of the
layout of the facility, that's something that you and
T. Barker worked on, is that correct?
A. Right. Right.
Q. When in time did you work on that?
A. Oh, prior to it leaving, when we were near
completion. I'd say this would have happened
November-ish.
Q. 2014?
A. Yeah.
Q. Was it your understanding at that time that
the facility in Doral, Florida was already operating or
had operations in it, or did you understand that it
have being developed or built out for purposes of this
Page 81
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was home every weekend, most of the time. He'd come up
a lot of times in the week, Wednesday or Thursdays a
lot of times. Sometimes on a Monday, but he would
never stay but a couple of days. He just was
monitoring progress on the rebuild.
Q. Do you recall ever traveling to Miami in
about April of 2014 to see the facility?
A. No. No.
Q. No. Yesterday, we had the deposition of
Mr. T. Barker Dameron, and one of the exhibits was
Exhibit number 14. I'm going to show you the exhibit
right now.
Oh, strike that. I'm not going to show you
that document. I have a date wrong, I apologize.
So you said just earlier that T. Barker and
yourself had worked on a design of the facility in
Florida, is that correct?
A. A layout plan, a basic layout, how the two
different, because you got to understand that all the
units were in one large container, the 40-foot
container. And all the power and control that operated
these things was in a separate container. And how that
needed to be for things to work out electrically as
well as the plumbing and the air there was, you know,
plumbing and air that we would -- were planning on
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test?
A. I understood that the customer up front
needed -- was going to utilize the steam source and
give us our water back. I mean, this was just, you
know, whatever this customer was, whatever he done, you
know, I don't -- I don't really know. I heard a couple
of different stories, but I don't really know, because
I wasn't allowed up there. I didn't get to see
anything on the other side of the wall. In fact, the
work I had to do on the roof of the Conex they didn't
even like that, because I could see over there, so.
Q. What stories did you hear?
A. First, I heard they were curing some kind
of a circuit board for an aircraft, it was a military
type contract, and then I heard they are treating some
kind of metal.
Q. Let me stop you there.
Who did you hear the military comments
from?
A. From Fulvio.
Q. And what was the second thing you heard?
A. Then the second thing I heard they were
heating some kind of metal and the story kind of
changed though.
Q. Who did you hear that from?
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A. Fulvio again and Reynoldo.
Q. Who's Reynoldo?
A. Reynoldo is the worker there.
Q. Who did he work for?
A. He worked for Mr. Jim Bass.
Q. Did you ever meet Jim Bass?
A. Yeah, couple, three times.
Q. Who is Jim Bass?
A. He was the guy that took care of everything
across the wall.
Q. Who worked for JM Products?
A. Yeah. Well, he is JM Products. He was JM
Products.
Q. Do you know what JM Products is or was?
A. No, I really don't know. That was a
secret. It was all, I was told, top secret military
something going on over there.
Q. Did you ever have a discussion with anyone
from Industrial Heat where they told you there were
subject matters or topics that you were not to discuss
with Dr. Rossi?
A. No. Andrea was -- Andrea was driving the
ship, man. He was at the helm of this thing.
Q. Were you aware that T. Barker Dameron was
told that there were subject matters or things that he
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Q. Right. But did you understand that he had
a specific role with respect to what was going on in
North Carolina?
A. Yeah, he was Andrea's right hand.
Q. Okay. Did you understand that Fulvio
Fabiani and Dr. Rossi had a relationship prior to doing
the work for Industrial Heat?
A. Oh, yeah, I met a lot of the family members
and I understood that.
Q. Did the people at Industrial Heat
understand that Fulvio Fabiani had a relationship with
Dr. Rossi prior to the work performed at Industrial
Heat?
A. Yeah, they knew.
Q. Did they have a concern about that?
A. No. Fulvio was Andrea's electrician, man.
You know, I mean, that had been going on for some time.
Q. Did they ever express to you that they were
concerned about this prior relationship?
A. No.
Q. Now, when you're talking the design layout
for the Florida plant that you and T. Barker worked on
in November, approximately, November 2014, when did you
first communicate or did you communicate that layout
design to Dr. Rossi?
Page 85
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was not to talk to Dr. Rossi about?
A. No, sir.
Q. Never had that conversation with T. Barker?
A. No, sir.
Q. Now, you talked a little bit about Fulvio
Fabiani. What was Fulvio Fabiani's role with respect
to the Doral, Florida facility?
A. He was electrical design and maintenance
kind of supervisor. That's who I worked with, worked
for him actually, him and Andrea, you know. I mean,
but once again -- and Fulvio was assisting in a lot of
tests. Him and Andrea would come up with pretty much
the plan.
Q. Now, you first met Fulvio Fabiani while you
were working in North Carolina, is that right?
A. Right. Right.
Q. And he was working in the North Carolina
facility as well, Fabiani?
A. Oh, yeah.
Q. And what was his role in North Carolina?
A. Once again, this all started with my
meeting with Fulvio and making modifications to this
one panel. And this was, like I said, a week's worth
of work, and the thing went on for, you know, over
three years.
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A. Yes.
Q. When did you do that?
A. When it arrived.
Q. When it arrived in Doral?
A. In Doral. We had talked about it earlier
though. I had mentioned it on the phone with Andrea
when I was coming in. Andrea, actually, he met me at
the airport one time and picked me up. I think it was
Andrea that came and got me the very first day. The
first time I flew up there, Andrea came and got me.
Maybe Fulvio took me back, but for the first -- my
initial look and get measurements, see how this stuff
is going to layout.
Q. So was this in December of 2014 you're
talking about?
A. No, I'm thinking this was in November. I'd
have to go back and try to pull -- find the plane
ticket. I don't know, man. I forget. They got all
that information there.
Q. So the first trip to the plant in November
of 2014, you brought along your design layout plan and
the design layout plan that you and T. Barker put
together?
A. No, no, couldn't have, because my purpose
for going down there was to measure the place so we
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could determine how things -- how the different
components needed to sit in place.
Q. So then when you -- when the E-CAT was
shipped and you arrived after the E-CAT was shipped,
was that when you provided your layout plan to
Dr. Rossi?
A. Yeah, but Andrea and T. Barker had
coordinated. I mean they knew, and I remember one time
Andrea got a little disappointed when he came down
there, because things didn't get done exactly like he
thought they should have been done, but.
Q. How do you know that Dr. Rossi received
your layout or plan?
A. I don't know, you know. I'm pretty sure
that T. Barker, I mean, I'm assuming here, but I know
the man did. I mean, they coordinated regularly.
Q. Do you think it was communicated via email?
A. Probably so.
Q. Do you have any reason to believe it was
communicated via hand delivery?
A. I don't know. I wouldn't think that. This
was something, you know, they could have communicated
over the phone for all I know. I mean, they talked
regularly. Sometimes Andrea would call and, you know,
ask for me when I was working on this or that, how long
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up the Doral facility for IH?
A. Right.
Q. And you had helped prepare the design
layout, correct?
A. True. It was mostly T. Barker. He knew
how things had to be. I just went there and gathered
footages and measurements, and then we determined where
exactly in there things need to be placed. Of course,
all that was in vain.
Q. Okay. Now, you say it was in vain. Why
was it in vain?
A. Because when I got there and had my little
layout there and showing basically where the condensate
return take, which was going to sit over on one side
had to be, Andrea informed me that he was the director
on this site, and we're not using that frigging tank,
and then we revived it. He said it was like Lazareth,
we're going to revive this. We're all going to use
this tank, but it's going to be over here now.
Q. Okay. So other than the condensate reserve
tank -A. Yeah, well, everything that came back as
condensate needed a vessel to flow into, and that was
done away with altogether. Everything came back into a
smaller tank that was inside the unit, and the larger
Page 89
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do I think. I mean, he'd do that just to, you know,
checks and balances between me and T. Barker, because
we were both doing different stages, different parts of
the thing.
Q. Now, who ultimately was responsible or were
tasked with the job of setting up the Doral facility on
the IH side of the wall?
A. That would be me.
Q. Okay.
A. Me and, of course, Andrea, and I had a
couple of guys helping me as well.
Q. Couple of guys?
A. That was Jose and Marco. They agreed to
come down for a couple months to help me get the things
up and running, you know, because we couldn't finish
all the work. We were missing components.
There was some older some components, some
parts that were short, and we couldn't complete the
electrical to be in an operational mode until these
components came in, and we all agreed that this would
have to take place in Florida.
Q. Was Jose and Marco, were they Industrial
Heat employees or -A. No, they were independent, just like me.
Q. Okay. So you were responsible for setting
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tank, which originally was going to be condensate
return tank, and then we were going to pump the water
back into the units. That ended up being -- we built a
big stand a little taller than this table, really heavy
duty stand out of wood to support that large tank full
of water, which this thing held, I forget how many
gallons, 55-gallon drums, it probably held 6, 800
gallons or more, maybe a thousand gallons of water,
which is substantially heavy. But it had to be up so
gravity could allow it to flow into the system.
So Dave Perry come down one time to check
us out and then help with the design or that stand, if
you will, and then we just attached a rubber hose into
the water fill inside and allowed gravity to feed it.
This was based on Andrea.
Q. Other than that condensate reserve tank,
what other things did Andrea demand be changed from
your design layout?
A. There was -- man, there was so many. The
size of the pipe that brought the condensate back, that
ended up -- we ended up moving that frigging hole, and
that thing ended up leaking, and he hired another
company, God, I can't remember the name of them guys.
I want to say the one guy was John that come over, but
he hired another company to come in and do a lot of the
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plumbing, and they made several modifications.
Q. Okay. I understand that -- well, did you
document these modifications?
A. No.
Q. Why not?
A. It ain't electrical.
Q. Did anyone from IH document these
modifications?
A. No.
Q. Why not?
A. They were Andrea's.
Q. Okay.
A. I mean, these are just basic gravity. I
mean, water has got to go down. It's got to flow
downhill. The way the thing initially was setup and
laid out, when the one tank wasn't utilized on the
floor over there, you won't use that at all, and then
he routed the condensate line directly straight in a
the smaller tank inside. Well, that caused some flow
issues and some problems, and Andrea made those
engineering changes, and we just supported him and made
it, you know, and made it work, got to where we made it
work.
Q. But did you express disagreements with
those changes?
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Q. Okay. But I'm trying to identify
specifically what the issues were.
So you mentioned two. You said you think
there were many. I'd like you to identify as many as
you can.
A. Some of the piping in there we had to make
changes to that, because the big Frankies as well as
the E-CATs were all grounded electrically through the
piping, and that presented major issues when we tried
to start up, because of the faults of the individual
heating elements. Many of them were shorted at some
level to ground, and then when they got a good
electrical ground, it caused them to burn up.
So they had to make plumbing modifications
to even allow it to operate, because it was not
electrically sound.
Q. Were those modifications made?
A. Yes, had to make those changes. They
wouldn't operate electrically without those changes. I
mean the ground system, the ground, you know, the low
potential path to earth, to ground was causing major
issues.
Q. Okay. Anything else that you recall
different from your design layout?
A. No, most of the rest was pretty
Page 93
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A. No, I didn't care. They paid me. I do
what I'm told.
Q. Okay. Do you know if anyone from
Industrial Heat said hey, we don't think these changes
are good or hopeful?
A. T. Barker pitched a bitch a little bit,
because he doesn't follow his plan at all. Well, he
followed it, but not exactly, but, you know, it didn't
matter. Once again, once it got to Florida, this is
Andrea's thing and -Q. Okay. So we have the condensate reserve
tank, we have the size of the pipe to bring the
condensate back, was there anything else that you
remember specifically, and I'm trying to get a list of
things but -A. As far as issues and problems, the hoses
kept coming off.
Q. Let's distinguish, I'm not asking you about
issues and problems right now. Right now I'm asking
about modifications to the design layout plan that you
and T. Barker put together.
A. That's pretty much the physical locations
of everything. I mean, once again, our plan wasn't
used at all, really. When it got down there, Andrea
took over.
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straightforward.
Q. Okay. Approximately when did you get the
equipment in Doral up and running for the first time?
A. End of February, somewhere around the end
of February, 27th, 26th, somewhere around in there.
Q. Was there some agreement amongst the
parties -- when I say the parties, I mean T. Barker,
Dr. Rossi, J.T. Vaughn, that the tests, the 350-day
test had begun?
A. Yes, I guess there was, but I don't know,
they didn't tell me.
Q. They didn't tell you, hey -A. No, I knew when the plant got on line as
far as actual numbers that corresponded between Andrea
and, you know, IH. I didn't, you know.
Q. You mentioned earlier in our discussion
someone named Fabio Penon. Do you know who he is?
A. Oh, yeah.
Q. Who was he?
A. He's the guy that brought the kiss of a
lady to me. The smile. He remembers the kiss of a
woman, the kiss of the lady.
A really cool Italian cookie. I don't know
guys. I never -- first time I met Penon he brought the
whole box of these really cool cookies, and we sat down
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many times. In the end that one test you see there is
only three units. There's actually a fourth one, but
it had such catastrophic failures electrically that we
took it off line. It ran at first, but didn't make it.
We never changed anything inside those. We didn't
rebuild those at all.
Q. After you had gotten the facility up and
running in February 2015, you said your role turned
into one of maintenance?
A. Pretty much.
Q. So can you maybe describe for me what your
day-to-day, day-to-day role was after February 2015?
A. Be on site, maintain a close proximity.
Andrea didn't want me to be more than a couple of hours
away from the plant, even on the weekends. Of course,
I was there my normal four or five days, and every
week, and if something breaks, fix it.
We had several little projects. We set up
a controller. We shipped down an extra controller, and
Andrea did some auxiliary testing between the main unit
and the control house, if you will, the electrical
control room. We set up a table and a controller
there, and he actually tested some Quar-CATs and some
other little smaller units.
Q. Did you play a role in any of those tests?
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other side back to us. I didn't install it. I
didn't -- I want to say we did get up there on the
steam line and put in some thermocouples and a pressure
transmitter and do a little work with one of Fabio's
cards, which was kind of like the little brains of each
unit.
Q. Did you see any rust when you were doing
any of that work?
A. Yeah, you know, the big Frankies, the site
glass on the back the unit.
Q. I'm talking the condensate pipe.
A. I didn't have anything to do with that.
Somebody else installed that, I, you know.
Q. During this time, what was T. Barker
Dameron's role at the Doral facility? Zero?
A. Absolutely zero.
Q. He had no role whatsoever?
A. None. Glad the thing got down here.
Q. Was there anyone from Industrial Heat that
wasn't an outside consultant or third party that was
monitoring the test in Doral, Florida?
A. Not that I'm aware of. I guess I was
their, kind of their eyes and ears down there, and we
had investors come by all the time, I can't even count
the number, probably a dozen or more times. J.T.,
Page 101

Page 99

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. Oh, yeah, well, I hooked them up. I wired
the thing up for him, and then he did all the
measurements and so on and so forth.
Q. I take you back to something you said just
a little bit earlier. So you were talking about the
pipes that were rusted, and you said they were part of
the big Frankies?
A. Well, it really wasn't so much the pipes,
it's the actual vessel itself. The piping that went in
and out, all that was new. I mean, Newcomb installed
all that new.
Q. Do you think that the fact that there was
some rust on those machines had any impact on the test
results?
A. I'm sure it should be considered.
Q. Why?
A. It's a foreign substance.
Q. What about the condensate pipe itself? Did
that have any rust in it?
A. I don't know. We didn't run that.
Q. You didn't check it?
A. We didn't run it. We didn't install it.
Q. You didn't install it?
A. You know, I just -- I mean, it was an
insulated pipe at an angle, you know, coming from the
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Mr. Tom or others would come and bring, you know,
people that were investors of the project, you know, to
me, just to see us.
Q. Were you giving reports to anyone in
Industrial Heat regarding what you were seeing at the
plant in Doral?
A. Yeah, weekly, pretty much every week,
sometimes, yeah, I might go a month or more and not
talk to J.T. I mean, I just did my thing down there.
Q. Were your reports oral or in writing?
A. Most of them just on the phone.
Q. Okay. And give me an example of what that
oral report would be like?
A. Plant is running good. Got a little
hiccups here and there. Most of them plumbing, fix
some leaks, but for the most part the plant ran, you
know, pretty well, once we got the bugs worked out of
it. And, you know, Andrea and Fulvio would come up
with a plan to change this or that. Let's try this
over here, you know.
One of the biggest issues was trying to
capture all the water, you know, not having any leaks,
which was, you know, a big concern.
Q. Do you know the methodology being used to
measure the results of the plant?
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the times when I came home, maybe in September or so 1
Q. September 2015?
2
A. Yeah, I came home for my birthday, I think,
3
and opening day of dove season, and I think that's when 4
I met T. Barker and Joe in Swansboro, I think, because 5
I was down that way hunting and fishing there at the
6
beach at my mom's place in Topsail, and I think T.
7
Barker had a place at Morehead, and so did Joe. So we 8
kind of met in the middle at Swansboro in some little
9
diner thing there on the waterfront and had a sandwich 10
and talked. That's the first time I met Joe.
11
Q. So September 2015 -12
A. I think it was September. I mean, I'm not
13
positive. Somewhere along in there though. I know I 14
was in Florida.
15
Q. Was it your understanding that Joe Murray
16
is an engineer?
17
A. Yeah. Yeah.
18
Q. Okay. Was it your understanding that Joe
19
Murray was going to be representing IH as part of the 20
monitoring of the facility in Doral, Florida?
21
A. He was asking questions about it, yes. I
22
understand that Joe was going to try to come down there 23
and actually do some testings with Andrea, and then
24
Andrea said he wouldn't be allowed in there.
25

A. Nobody was allowed in there other than
myself and Fulvio, without him knowing about it or
being there.
Q. Was there a specific employee from
Industrial Heat that said I'd like to come in the
plant, and Dr. Rossi said I'm not letting you in?
A. I don't, don't know. I don't remember
anybody -- he, you know, other than Joe.
Q. Did Dr. Rossi ever tell Thomas Darden, you
can't come do the plant?
A. Probably not. If Tom scheduled a meeting
to come down there and bring investors and do, then
yeah, Andrea would try to accommodate as best he could.
Q. Did Dr. Rossi ever tell J.T. Vaughn hey,
can't come?
A. I don't think so. Not that I'm aware of.
Q. Did Dr. Rossi ever tell T. Barker Dameron
hey, you cannot come -A. They didn't like each other. That wouldn't
happen, no way.
Q. You don't think Dr. Rossi didn't like,
Dr.Rossi did not like T. Barker Dameron?
A. I think they had -- they banged heads and
locked horns a few times, you know.
Q. Do you think that T. Barker Dameron and
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Q. Do you know when Joe -- when Andrea Rossi
was first notified that Joe Murray was working for
Industrial Heat?
A. Oh, I don't know.
Q. Do you know how he was first notified?
A. No.
Q. Do you know when Joe Murray first made a
visit to the Doral facility?
A. It seems like he did go down there one
time. I don't think I was there. It seems like I
heard some conversation about this -- I wasn't there,
and I don't think he was allowed in. They wouldn't let
him in or something, I don't know.
Q. Do you know why he wasn't allowed in?
A. No.
Q. Did you have a discussion with Dr. Rossi
and say hey, why didn't you let Joe in the plant?
A. It seemed like me and Andrea did talk about
that one time, and Andrea said he wouldn't be allowed
to come in there doing the testing or checking.
Q. Did he explain why?
A. No, not -- he didn't have to.
Q. Were there any other Industrial Heat
employees that Dr. Rossi would not allow into the
plant?
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Dr. Rossi had a cordial relationship or an unfriendly
one?
A. I think T. Barker done exactly what he was
told to do, and that was do his best to support Andrea.
Q. That doesn't answer my question.
A. And it became difficult, so their
relationship suffered because of that.
Q. Okay. Do you specifically know of an
instance in which Dr. Rossi said or denied T. Barker
Dameron access to the Doral facility?
A. It wouldn't surprise me. I understand what
you're saying. I don't know. I don't know. I don't
know. Probably, like I said, it wouldn't surprise me.
I can't answer that, because I'm not -- you know, I
wasn't privy to emails and whatever correspondence they
had.
Q. I'm not asking what you don't know. I'm
asking are you aware of a specific instance in which T.
Barker Dameron said I would like to visit the Doral
facility, and Dr. Rossi said you are not allowed in?
A. It seems like I did hear this. It seems
like T. Barker told me that he wanted to come down
there one time.
Q. When was this?
A. I don't know. Toward -- probably after the
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thing was up and running, I guess.
Q. Are you speculating?
A. Yeah, I don't know. I don't know when. I
don't know when. I don't remember when. I do recall,
yeah, I do recall the conversation I had with T. Barker
that Andrea didn't want him there, but.
Q. Was that a conversation you had over the
phone?
A. Yeah, probably over the phone.
Q. But you don't remember when?
A. No, I don't remember exactly when.
Q. Did you ever talk to -A. Probably in the beginning. It was possible
in the beginning, because T. Barker did want to come
down and see how the thing was setup, how it's going.
It seems like he did come once. He did come once. It
seems like T. Barker was there. He actually came a
time or two, or at least once, you know, he did come,
but it was way towards -- it was way after things had
been ruined man, you know, I mean. I was sent down
there with specific instructions trying to set this
thing up, and when I got down there, all that went out
the door. Andrea, you know, is the director on this
site.
Q. Did you ever have a conversation with
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A. No, not that I'm aware of. As long as they
coordinated with Andrea and let him know, he made
arrangements for people to come see.
Q. Did you have an understanding why investors
were coming to this facility?
A. Yeah.
Q. Why?
A. They wanted to see what their money was
doing.
Q. Okay. Do you know if the people who
visited the plant were investors or potential
investors?
A. Probably a mix, probably a good happy mix
of the both. I mean, Mr. Tom is a good salesman.
Q. Did you ever have any conversations with
investors who were brought into the Doral facility?
A. Yeah.
Q. And what were those conversations?
A. It's running, you know, basically most -Andrea did most of the -- did most of the greeting and
most of the -- he would always give an informative and
then maintain -- people had to maintain a certain
distance, because you couldn't touch this stuff, it was
energized, it was shocking, man. You had to be careful
in the plant. You had to know, you know. So I would
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1
Dr. Rossi where he told you T. Barker Dameron is not
2
allowed in the plant?
3
A. Possibly, yes, I guess. I don't know. I
4
don't know. Possibly. I can't answer. I can't
5
remember all the different conversations we had.
6
Q. Did you ever ask Dr. Rossi hey, is T.
7
Barker Dameron allowed in the plant?
8
A. Yeah, possibly. I probably did.
9
Q. Okay. And what did he say?
10
A. I don't remember. I don't know.
11
Q. Okay. Was anyone else present when you
12
asked him that question?
13
A. Fulvio was probably sitting there.
Q. Do you know approximately when you had that 14
15
conversation?
16
A. Oh, God, no. No way. I don't remember
17
that.
18
Q. You talked a little bit about Industrial
19
Heat bringing investors to the Doral facility.
20
Approximately how many times did that happen?
21
A. Oh, God, eight to twelve maybe. I think at
22
least seven or eight times, different folks came to
23
view.
24
Q. Did Dr. Rossi ever say no investors are
25
allowed in the plant?

set up chains and different barricades where people
could come and look, but not be allowed access in there
so they could touch anything and nobody could get hurt.
Q. I don't want to know right now what
Dr. Rossi told them. I want to know what you told
them.
A. I just fix it, man. I work on it. I help
the design and the build of it. I didn't do a whole
lot of talking with these folks.
Q. You told me you did, and that's why I want
to know what the substance of those conversations are?
MR. FALCONE: Objection.
A. No, I didn't do a lot of talking. These
folks, most of my conversation with them I had with
them were about fishing or something.
Q. Did you ever tell anybody, the investors or
potential investors, that the plant was showing results
of producing excess energy?
A. Yeah, based on what Andrea and Fulvio were
telling me, yeah, we were doing good, you know. But
once again they are the ones that -- you know, I don't
make those calculations. I just base on what they're
telling me.
Q. When those investors came in, were they all
accompanied by Thomas Darden or J.T. Vaughn?
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A. Oh, yeah.
Q. And did you participate in the unpacking of
the materials on the Doral side?
A. Absolutely.
Q. Were there any pieces of equipment that
were packed in North Carolina that were not utilized
once you got to Doral?
A. Yes.
Q. Which pieces were those?
A. Originally the condensate return tank and
then we modified that and made it in a supply vessel of
water for the unit.
Q. Was there anything else?
A. Yes, T. Barker had engineered the steam
lines and the system components and shipped all those
with the unit to be installed, but Andrea said no. He
said no.
Q. So what happened to those steam lines,
system components?
A. The last time I seen them they were under
the unit. They were 5, 600 bucks a piece, man, never
even used them.
Q. Okay. Was there anything else?
A. There was several miscellaneous things,
wow, all the electrical stuff that I thought I might
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Doral that wasn't utilized? And you had mentioned now
three things; the condensate, return tank, steam line,
system components and some miscellaneous electrical and
miscellaneous pipes?
A. Yeah, all those pipes were part of the
original design to pipe in the condensate tank, which
was going to sit on the ground.
Q. And what happened to those pipes?
A. They all left up under there. We used a
bunch of them fixing and repairing and carrying on. I
mean, we used what pieces we could to make changes as
issues arose.
Q. Was there any other equipment that was
shipped that was not used?
A. I'm trying to think. All the chairs, desks
all that stuff went in. Fulvio's furniture, all that
went to his apartment. We had a bunch of furniture
from his apartment up in Raleigh, you know, that we
shipped down there in the Conex because it was a free
ride, so, of course, that wasn't used.
There was some Quar-CATs, a few other units
that I had built that was shipped for Andrea. That was
part of another deal.
I'm trying to think of other things that we
didn't use there. No, that's pretty much it. Most of
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need we shipped, some miscellaneous pieces of pipe, the
water lines. Most of this stuff we made an attempt to
prefab and setup and marked, match and marked all these
different piping components, and almost none of that
got used once it got down there. The basic plan and
design, particularly return, condensate return and the
steam piping supply over to -- over the wall to the JM
Products' side, that stuff was all, you know, it was
changed. They had already stubbed a couple of pipes,
and we had to modify those through. And some of this
work went on on the weekends when I wasn't there.
Andrea hired for guys to come in on the weekends and do
a lot of this plumbing stuff, which when we had issues
with leakage and stuff, that's how I met these guys,
that we were going to go do this blue herring fishing
trip. I was going to go with one of these guys, and it
never transpired because Andrea had problems, and he
called the man ten times, and he showed up about two
weeks later wanting his check, wanting his check for
the work he had done. And Andrea told him I'm not
giving you no damn check.
Q. All right. Let me stop you there. I will
keep you on track with the question I had asked.
So the question I had asked was, was there
any equipment that was shipping from North Carolina to
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it was plumbing stuff and tanks associated.
Q. I'm going to go back to something we talked
about earlier as well, which was the condensate pipe
that went to the JMP side as well as the return that
came back.
A. Well, it was two pipes, the steam.
Q. Right, there's two pipes?
A. Right.
Q. One coming -- one going, one coming, right?
A. One delivering and one returning, yes, sir.
Q. We talked a little bit about rust in the
pipes. I think your testimony, correct me if I'm
wrong, was that you didn't notice any rust on those
pipes? That wasn't something that you inspected, is
that true?
A. No, sir, that's right, that's true.
Q. Did anyone ever tell that you they saw rust
on either of those pipes?
A. My experience with separating some of the
pipes and moving the one pipe down, I mean, they had
rust and stuff in them. You can see it, but it was
obvious in the sight glasses on the big Frankies,
because in the very beginning, they stayed rusty. We
actually had to remove those and clean them and stuff,
because it got so bad, you couldn't see the water
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level, where the water level was actually in the unit
in the reactor.
Q. Let me stop right there. We're only
focusing on the condensate pipes now, the going and
coming, those two pipes, not the ones that are in the
big Frankies. Do you recognize there's a difference?
A. I recognize the difference, but you got to
realize that the source of what was in those two pipes
originated from in the big Frankies' units.
Q. You think some of the rust from the big
Frankies could have gone through into -A. Oh, absolutely, yeah, you know it did.
Q. Did you see it happen or -A. Well, the leaks shown, showed that the
stuff was -- now, once again, I don't know where it
went to on the other side. You know, if you make the
assumption that the water that was over there was
clean, whatever that equipment was, it could have been,
you know, part of the culprit as well. So I don't
know.
Q. Do you recall seeing rust on the return
pipe?
A. Yes, that's the condensate return.
Q. Right. When did you see that?
A. We moved it. We had level issues in that

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. Did you ever tell Fulvio?
A. Yeah.
Q. And what was his response?
A. It's coming from the big Frankies. It's
coming from inside the units. It was an issue we had
to deal with. They had a trap. They had a trap set
there, but I don't know that they ever serviced it or
worked on it. And once again, I don't know what the
plumbing team did, you know, I mean, I wasn't, you
know, responsible.
Q. Where was that trap that you're talking
about?
A. I want to say it was right there before
where the line dumped in, or maybe they uninstalled it.
Maybe they removed that. I know there was a trap sent.
It seemed like T. Barker sent a trap down there. Maybe
it never got installed or the plumbing guys removed it.
It seemed like maybe it was there, and then when Andrea
had the plumbing team made the changes and stuff that
got removed or something, you know, but, you know, the
rust was prevalent inside those units, and that's where
most of it -- because all that piping was new. I mean,
that piping that they installed was new piping.
Q. The condensate piping?
A. And the steam lines, you know, at no
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one condensate tank that were used. That level
needed -- we had to make adjustments to that, because
they would get too full, and the pumps that removed
that material and sent them up to the units when Andrea
finally got his system dialed in there on what rates to
pump the material at to keep things balanced, and we
lost a lot too, you know, so we had this big tank up
there with a valve in there or a little foot pedal and
a float that would try to maintain that level.
Sometimes when you turn things up really high and
things really got to cooking hot, we would have issues.
We would have problems.
Q. Let's keep focusing on the rust in the
pipes.
So you said you saw the rust in the pipe
when you disassembled the return condensation pipes,
right?
A. Right, to move it, yeah.
Q. Did you ever tell Dr. Rossi hey -MR. FALCONE: Let him finish his
question before you answer.
MR. CHAIKEN: Thank you.
Q. Did you ever tell Dr. Rossi hey, we have an
issue. There's rust in this pipe?
A. No.
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pressure. That stuff was new, new materials.
Q. Did you ever have a conversation with T.
Barker Dameron about the rust in the pipes?
A. Oh, yeah.
Q. And what was his comment on that?
A. Well, it's just Andrea is going to handle
it. Andrea is going to make these choices.
Q. Do you know if T. Barker ever raised that
issue with Dr. Rossi?
A. No, I don't know. I'm sure maybe he might
have, but, you know, once again, once the unit got down
to Florida, Andrea, Andrea had hold of the wheel, and
he was steering the thing where he thought it needed to
go.
Q. You weren't part of any conversation or
email chain in which that issue was raised, were you?
A. I don't think so, but I don't, you know.
Q. Were you ever at the Doral facility when
Dr. Rossi wasn't present?
A. Yeah.
Q. About how much time do you think you were
there?
A. Oh, God -Q. When he wasn't there?
A. Typically Andrea was there in the mornings
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1
2
Q. Did you take any other measurements that
3
were used by Mr. Penon in his reports?
4
A. I don't know, possibly.
5
Q. If you did, would you have copies of them?
6
A. No, I wouldn't have copies of them.
7
Q. Who would have copies of them?
8
A. I guess they would be gathering that
9
information.
10
Q. When you say they, who do you mean?
11
A. Maybe Andrea and Fulvio. I mean, that's
12
who we worked with in the office, you know.
13
Q. Show you what's been marked as Exhibit
14
number 6.
15
(The document referred to was marked
16
Plaintiff's Exhibit Number 6 for
17
identification.)
18
Q. I'm going to ask you to review that. When
19
you're done, let me know.
20
(Pause.)
21
MR. CHAIKEN: For the record, Exhibit
22
number 6 is document Bates stamped on the
23
first page IH00006670, and it is entitled
E-CAT MW1 Energy Plant Miami Energy Multiple 24
25
Evaluation Final Report.
on.

know about the numbers, but, I mean, this appears to be
accurate, as to what he, you know, what it's saying
here, the way the plant was setup and all. It was from
the grid, I guess you would call it, the grid, the
plant on that building. We never consumed a whole lot
of energy. It rarely got over a hundred amps even.
And it was about 150, 180 amp capability there that we
supplied to the plant. Fortunately we never tripped
anything at that end.
Q. So there's nothing in this document that
you take issue with?
MR. FALCONE: Objection.
A. Once again, I don't know about the numbers,
but as far as I can see here, everything is, you know,
I mean, every time that Penon came, I assisted him,
whatever they asked me to do, so.
Q. I'm going to ask you a few -- I'm going to
read to you some statements. I am going to ask if you
think they're true or not.
A. Okay.
Q. Do you understand that Mr. Fabiani had a
cop called USQL, that was his business entity?
A. Quantum Leap, yeah, yeah, Fulvio's little
pinball company.
Q. So is this true or false: Fabiani, USQL
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A. Interesting. I've never seen this before.
Q. This is the first time you've seen this
document?
A. First time I've seen it.
Q. No one from Industrial Heat ever asked you
to review it?
A. No, sir.
Q. Okay. Take a look and review it. It may
take you a few minutes, because it's a five-page
document.
(Pause.)
A. I don't know about the numbers, but, I
mean, this all looks -- I see down here that it
mentions that the fourth visit by me, that must have
been the last time that I saw Penon. But every time he
came, I assisted him, and I do remember missing one
time. He came one time while I was home for my
birthday or something in September, something, but they
told me he had been there. But every time he was there
I assisted.
Q. Okay. My first question about this
document is, is there anything in this document that
you believe to be untruthful or inaccurate?
A. I'm trying to think of where the flow
meter -- no, it appears to be -- once again, I don't
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and Penon played critical roles in the scheme to hide
the fact that the plant does not perform up to the
standards set forth in the license agreement, the plant
being the Doral facility.
MR. FALCONE: Objection.
A. Okay.
Q. Do you believe that to be a true statement,
that there was a scheme to hide the fact that the plant
did not perform up to standards?
A. You know, my role in this was not to
judge -Q. I'm not asking you to judge. I'm asking
you whether you believed it?
A. I'm kind of split both ways. I like to
believe that this was an honest, you know, venture. I
mean, I know these folks, certainly believed that they
were, you know, and it appears not to have been an
honest, you know, now that I look back at the way
things were and all the work, it appears more and more
that it was a dishonest, a dishonest venture.
Q. Did you participate in any dishonesty?
A. No, not knowingly.
Q. What information that you know today leads
you to conclude that this was not an honest venture?
A. The deception and the fact that so many
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things were hidden from me, deliberately and
intentionally, particularly on JM's side.
My simple question and response to T.
Barker one day on the phone, send me a picture of that
thing and what it's doing, what the plant is doing
right now and the reaction I got from Fulvio.
Q. Are you done with your answer?
A. Yeah.
Q. What things exactly, or what things you
believe were hidden from you?
A. Things that really didn't matter to me,
like the numbers. I really didn't -- I wasn't
concerned with those.
Q. Okay. What else was hidden from you
besides the numbers?
A. I don't know. I don't know what else, you
know.
Q. I thought you said earlier that your job
wasn't to review the numbers?
A. That's right, it wasn't.
Q. Okay. So were the numbers hidden from you,
or were they just not provided?
A. I didn't look for them, and I seen them a
lot. I saw Fulvio over there crunching numbers on his
computer. I saw a lot of these readings. You know, I
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not a single person, not a -- nothing.
Q. And what did you conclude from that?
A. There's nothing over there.
Q. Okay.
A. Certainly nobody working.
Q. Do you think that impacted the test
results?
A. I don't know. I don't know what was over
there.
Q. Okay. Was there anything else that was
withheld from you or hidden from you that you think
should have been made known to you?
A. Not that I'm aware of. I mean, this
document right here I've never seen this before. This
that was generated after I left. You know, once again,
it looks pretty accurate, based on what I'm seeing on
there .
Q. Okay. Well, you just gave me a response
that you think there was some dishonesty and some
scheme, in your opinion, to fabricate test results, is
that accurate?
A. No, I don't know about fabricating,
whatever, you know, I mean, there's just some doubts.
I have doubts.
Q. Do you have any evidence that supports your
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helped take some of these numbers and write them down,
you know, but what they did with them, I don't -- I
don't know.
Q. Well, you said that the basis for your
opinion that there was some dishonesty here is that
things were hidden from you. I'm trying to find out
what those things were?
A. Well, just what happened on the other side
of the wall, for example.
Q. Okay. So you asked what was going on on
the other side of the wall, and you weren't given a
response?
A. Well, yeah, but it was vague, and it
changed, that wasn't, you know.
Q. Do you know if there was an agreement
between Leonardo and Industrial Heat that what happened
on the other side of the wall was to stay separate and
apart from what Industrial Heat was doing?
A. Probably, yeah, it seemed like I remember
that.
Q. Okay. So what was then deceptive or
dishonest about keeping that side of the plant
separate, and your knowledge of what's going on in that
part of the plant being -A. The days and days and no sound over there,
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doubts?
A. No, not really.
Q. Did anybody tell you that they felt that
there was evidence that supports your doubts with
respect to the workings at the plant at Doral?
A. The testing procedures, you know, alone
indicate that there's evidence there. I mean, the way
they were getting this information, so, you know, I
don't know. I'm not an engineer. I don't know the
best way to obtain temperatures and, you know, steam
flow rates and the measurements and the calculations,
so I can't -Q. Do you know if the parties, the parties
being Leonardo and Industrial, agreed upon the
protocols for taking those measurements?
A. Their agreement was not disclosed to me. I
don't know what agreements they had.
Q. If they had an agreement for test protocol,
and it was followed, do you think that would be
evidence of dishonesty?
A. Depending on how it was -- you know, if it
wasn't followed correctly, I would think, you know.
Q. Did anyone tell you the test protocol was
not followed correctly in this case?
A. No, not that I remember. But, yeah, I
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A.

No, I don't -- I don't know if it's false

2 or not.
3

Q.

If he represented to investors of

4 Industrial Heat that he was able to replicate E-CAT
5 technology, would that be contradicting what he's told
6 you?
7

A.

Based on what I've heard, it's not working.

8 It doesn't work. So is that contradicting? Yeah, I
9 guess so.
10

MR. CHAIKEN: Your counsel has filed

11

some objections to producing some documents

12

that I have requested, and subject to that

13

being resolved, I'll conclude my questions

14

for the time being.

15
16

Gentlemen in Miami, the witness is
yours.

17
18

MR. NUNEZ: Fernando, want to go
first?

19

EXAMINATION BY COUNSEL FOR THIRD-PARTY

20

DEFENDANTS

21

BY MR. ARAN:

22

Q.

Mr. West, my name is Fernando Aran. I'm an

23 attorney in Miami, and I represent Jim Bass. I also
24 represent Henry Johnson and JM. How are you this
25 afternoon?
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difficult to have done it there, there where we built
the plant at. We had power problems there. We didn't
have -Q. Let me ask you this, to the best of your
knowledge, in order to test the plant and to test
whether it had a COP of any amount, was the plant
required to be tied into an operating factory or an
operating business?
A. I was told there was a customer down there
that needed a steam, and that we were going to supply
it for him.
Q. Let me try to state it -- I understand
that. But in order to conduct a test as to whether the
E-CAT in question had a COP of any level, was it
necessary for it to be hooked up into or provide power
to an ongoing business?
A. The way the plant was designed, yes, there
needed to be a load. There needed to be some
consumption, some source for this -- somewhere for this
steam to go and then be returned.
Q. And how would you measure that? In other
words, when you were conducting your tests in Miami,
were you at any time metering or measuring anything on
the side of the JM plant?
A. No, sir.
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A. Pretty good, and yourself?
Q. Not bad for a short overweight fellow.
A. I understand.
Q. Sir, let me start with a question
concerning the E-CATs that were ultimately sent to
Miami for testing. Was it contemplated at first that
these tests would be done in North Carolina?
A. I'm not sure. I'm not positive. I think
there was some talk of originally doing it there, and
based on our conversation earlier, it ended up moving
to Miami, because I guess the biggest reason was
probably because that's where Andrea lived. He wanted
to do the testing down there, so.
Q. Okay. Do you know whether -- I'm sorry, go
ahead.
A. I mean, I hear a conversation earlier about
some laws or something in North Carolina that may or
may not have prevented a test from happening here in
Carolina anyway. I know Andrea lived in Miami, and
that's where he wanted to do the test at.
Q. And if the tests were going to be conducted
in North Carolina, where -- in what facility would that
have been done?
A. I don't have a clue. I don't know where
they would have done that. It would have been
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Q. And isn't it true that you were able to
determine whether steam was being produced by measuring
temperature or anything else on the E-CAT side of the
plant?
A. Yes, sir.
Q. And the same would be true for the return;
the measuring devices were on the E-CAT side of the
plant?
A. Yes, sir.
Q. So, in essence, the entire time that the
people were there, yourself included, for almost a year
there was really no measurements that needed to be
taken on the other side of the plant, correct?
A. Yes, sir. I don't know whether or not it
needed -Q. And all of the -- all of the validation and
all the measurements that were being inputted and that
resulted in various reports, were all conducted on the
E-CAT side of the plant, correct?
A. As far as I'm aware of, yes, sir.
Q. Now, let me ask you this, you indicated
that you had -- I don't know remember if it was seen,
met or spoken to Mr. Bass two or three times?
A. Yeah, over the entire course of the year.
Q. Okay. And what were the circumstances
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under which you had the opportunity to, and please tell
me whether it was speak or see? What do you recall
were your communications with Mr. Bass?
A. When I first got down to Florida, I'm
pretty sure it was on the day of the arrival of the
plant, of the two plants, the control room and the
E-CAT plant, I was introduced to Mr. Jim Bass. He was
at the back door, and I met him, shook his hand, and
then I went many months and didn't see Mr. Bass. One
day he -- or weeks there, I forget how long, but he
came back down to talk to Fulvio one day, and I saw him
again and spoke. And then a couple other times when we
were going to lunch, he would need a conversation with
Fulvio or Andrea and usually it's Fulvio, and we would
stop in his office up front, and I saw him up front in
his office. But once again, that's all -- you can't
see anything behind three offices as to the work area
back there. I mean, I was never exposed to the actual
working area back there for JM products.
Q. In the times that you saw and spoke to
Mr. Bass, did he make any representations to you about
anything in particular?
A. No, sir. No, sir.
Q. He never told you what they were or were
not manufacturing at the JM site, correct?
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you indicated when asked if you thought there was
anything going on that was underhanded, that you
thought that that was happening on the other side of
the wall was part of it, correct?
A. Yes, sir.
Q. Now, why would what was going on on the
other side of the wall have any bearing on what you
were doing, if none of your measurements or any of the
information gathering that you were doing had anything
to do with the other side of the wall?
A. The reaction from Andrea when I had the
ability to see on the other side of the wall, i.e.,
being on top of the unit. I mean, when I was up on top
of the unit doing the work, we actually stored stuff up
there at first and then we removed them. But when
you're up on top of the unit, the wall is only eight
foot, seven, eight foot tall, and the ceilings in the
place were 30 feet, probably. The unit was up a couple
of feet, and it's eight feet tall. So when you're on
top, you can come through look over there and see
what's on the other side. That generated -- he didn't
want anybody up there on top of the building, not only
myself, Jose or Marco either.
Q. What did it matter to you what was on the
other side if all of the measurements you needed to
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A. He never disclosed any information to me
about what they done there.
Q. And he never provided to you any
information of any kind or nature whatsoever, did he?
A. No, sir.
Q. And did you need to know anything from
Mr. Bass in order to do the work that you were doing?
A. No, sir.
Q. And Mr. Bass never made any representations
to you of anything or nature, correct?
A. No, sir.
Q. So then when you were read the statement
before that Mr. Bass was part of a scheme to defraud,
you really don't have any information of any facts that
Mr. Bass had conducted a fraud, do you?
A. No, sir.
Q. So if we took his name out of that
statement that you were asked to say true or false to,
would it be appropriate?
A. Yes, sir.
Q. And let me ask you this, did you ever meet
Mr. Henry Johnson?
A. I don't know him. I don't remember meeting
him.
Q. Now, you indicated when you were advised --
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take and all of the work that was being done occurred
on the E-CAT side of the plant?
A. It doesn't matter to me.
Q. So then how can whatever was going on the
other side of the plant have been fraudulent, from your
perspective?
A. I don't know that it was fraudulent. I
just know that when the ability -- when I had the
ability to look over there, that got a reaction.
Q. And what if the technology or the processes
that were going on on the other side of the plant were
the type that you want to keep secret and confidential
for competitive reasons? Would that make it
fraudulent?
A. No, sir.
Q. And wouldn't I be correct in stating that
perhaps the reason why Mr. Rossi, when some investors
came, wanted certain things to be perhaps not easily
seen, was to protect the technology?
A. That may very well be true.
Q. That's as likely as your conclusion that it
may have been something not on the up and up, correct?
A. Repeat your question. I didn't understand
what you just said.
Q. In other words, that would be a reason for
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You arrived in the Doral facility pretty
much at the same time that the plant did, right?
A. Yes, sir.
Q. Remind me again that was the -A. That was my purpose for being down there,
was to get that plant setup and operational.
Q. Perfect. So did Mr. Fabiani come down with
you also to set it up and get it operational?
A. No, sir, he came earlier. Fulvio actually
had an apartment there that he had rented over there
somewhere near Andrea, from what I was told, over at
Miami Beach, out on the beach or near the beach, and I
was out there when Fulvio first rented the place,
helped him deliver some furniture and several things
out there and get set up and, of course, I stayed in a
motel over there not far from the plant, probably just
a few -- eight or ten blocks away.
Q. All right. So when you came down to set it
up, when was it, is that December or January 2014?
A. That was December 8, 9, somewhere right
along in there. We went home after the initial setup
and took a couple, three weeks off there for Christmas
and New Year's, and then I forget the exact date we got
back up around the first of January, but not New
Year's, maybe the fourth or fifth or something, myself
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associated with each unit, each heater, each E-CAT, if
you will, and or big Frankie.
Q. And my understanding, you left around
October before the one year operation was complete, is
that correct?
A. I left in April. I left, again, I think at
the end of September, and I might have come home one
time for a few weeks in the middle there. Then I left
again for the road, which is right there in Halloween,
first of November, took about a month. And then I left
and got me another month right there at Christmas and
New Year's. And then I went back about the 10th of
January after deer season and stayed two weeks, two
final weeks, the last two weeks of the month of January
this year. And then I left there, I want to say the
27th, 28th of January, I forget that Friday, I forget
exactly, I have to look at the calendar, but I came
home, and that concluded my tour of duty in Miami.
Q. All right. Now, in all that time that you
spent there, and you have the same -- pretty much the
same hours as Mr. Fabiani, could you recall any acts or
anything that he did that would have made you believe
that he was somehow deceitful or dishonest with
Industrial Heat?
A. No, sir, I don't recall any.
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and Jose and Marco, the two guys that were helping me 1
2
and had helped me with the project during the
3
construction aspect of it back in Raleigh, they stayed
with me all the way until we got up and running, which 4
5
was somewhere around the end of February.
6
Q. Okay. Was Mr. Fabiani, was he helping you
all in that setup between January and February when it 7
8
got -9
A. Some, but mostly Fulvio was doing his part
10
with the computer, getting all the software and
programming ready and setup while we were making all 11
the wiring and, of course, the plant left and went down 12
13
there unfinished.
14
A key component, which was Fulvio's cards
15
that were the actual little mini brains for each unit,
they had not arrived. We didn't get those until we got 16
down to Florida, and that was critical component wiring 17
18
wise for the operation of the plant.
19
So all that work transpired after the plant
20
was moved down there. We got main power and
21
everything, which was the first hurdle, got all that
stuff turned on, so we had lights, air conditioning and 22
23
could light up the -- light up the place for the rest
of the work that happened, which was installing all the 24
25
control cards in each one of the junction boxes

Q. Did anyone from Industrial Heat call you
into their offices and sit you down and get you to give
them a run down of things that Fabiani did that were
improper or anything like that?
A. No, sir. No, sir.
Q. Did Industrial Heat contact you at any time
prior to this, I don't want to say this deposition,
before this lawsuit, back and forth between the
parties, did Industrial Heat ever bring you in to
discuss your understanding of the facts?
A. No, sir. No, sir. I didn't even know very
many of the details about the contract until -- until
all this began. I mean, I was not, you know, a
party --I had no contract of any kind with Industrial
Heat. I mean, I was just, you know, I was just an
electrician guy they kind of found along the road and
ended up going in there to work for about a week on a
panel and stayed about three years, man.
Q. That's a good story. I like -A. It's the truth.
Q. I will have to meet up with you in North
Carolina one of these days.
So now, and I understand, Mr. West, you're
not a party to this case, you know, you didn't draft
anything, and you're not accusing anybody of anything,
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at least not to my knowledge, you can let me know if
I'm wrong, but, you know, Industrial Heat, one of the
big arguments, you know, is manipulating data,
manipulating results, big fraud, big scheme, right? So
I just want to make a hundred percent sure that before
they made these allegations in this lawsuit, that they
either did or did not sit down with you, the person who
was down there in Doral the whole time that that one
year project was going on, did they ever sit down with
you and get your story of what happened in Doral?
MR. FALCONE: Objection.
A. You know, they asked, they asked questions.
I reported, and I felt like it was my job to kind of
keep T. Barker and J.T. somewhat abreast of what was
going on down there. And they were aware when Penon
and some of the investors would come, either being led
by Mr. Tom or maybe J.T. or some of Andrea's friends,
would come by to take a look at the plant and see
things, I mean, I kind of, you know, it was -- they
were paying me, so it was my duty, it was my job to
kind of keep up with what was going on down there.
Now, we might not talk every week. I mean,
sometimes we might go several weeks and not hearing
anything from any of them and them not hearing from me.
But they paid me every week, and I went down there and
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after the money, and they thought it was, you know,
wrongfully taken from them, and that I was going to be
asked to tell my side of the story or my interaction
with the project. So, yeah, I was aware.
Q. And did they ever sit you down to tell your
side of the story?
A. No, not really per se, other than casual
conversation on the phone here and there about what's
coming. This has been the actual, the first real
account.
Now, bear in mind that I met their
attorneys sometime in the past here, I forget when I
met Mr. Lomax and that team, and then I met Andrea's
attorney one time for about 30 minutes down at the
plant before I left. And basically I told him the same
thing that, you know, that I've said in this
deposition, and in fact, most of our conversation
turned to Key West and fishing, man. You know, we had
a better conversation talking about fishing and Key
West really than did the plant, so.
MR. CHAIKEN: Rudolfo, this is Brian
talking, sorry to interrupt. The
videographer just instructed me there's
about five minutes left on this tape, maybe
less than that at this point.
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done my job.
Q. No, listen, I appreciate that. I'm not
trying to say anything to that effect.
My point is, you know, they've got this
complaint, and they're suing my client, Fulvio Fabiani.
So I understand that you had conversations with them
while you were working at Doral, and when they were
coming to visit, and you guys would have conversations.
But my question is more direct. It is after the
project finished, I think you said you left sometime at
the end of January, right, and then this litigation
starts let's say between June of this year, right, June
of '16 through, you know, I think you told me, I think
you said you talked to Mr. Vaughn a couple of weeks
ago. Did they ever sit down with you and say we're
suing these folks, and we want to know what you know?
MR. FALCONE: Objection.
BY MR. NUNEZ:
Q. Has that ever happened?
A. Not exactly like that, but, yeah, somewhat,
I mean, J.T. asked questions. I don't have a whole lot
of correspondence with T. Barker anymore, but some. I
call him and speak with him occasionally. And, yeah,
there were concerns. They told me that this was
coming. I mean, I knew that, you know, that they were
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MR. NUNEZ: You want to stop now and
change the tape?
THE VIDEOGRAPHER: Please. We're off
the record at 2:52.
(Recess.)
THE VIDEOGRAPHER: Video number four,
we're on the record at 2:58.
BY MR. NUNEZ:
Q. All right, thank you.
Mr. West, you know the dangerous thing of
taking a break is that I know there's a question I
forgot to ask you.
I think you testified that you knew that
Mr. Fabiani and Mr. Rossi or Dr. Rossi had a prior
relationship, is that correct?
A. Oh, yes.
Q. And how did you find that out?
A. I met Andrea's wife, Maddalena. I've met
his mother-in-law. I've met members of Andrea's family
and Fulvio's talked with me many times about the
relationship he had growing up with Maddalena, because
they've known each other a lot longer than Andrea and
Maddalena maybe have known each other. But I know
Fulvio and Maddalena had a long relationship since
Fulvio was very little, you know, he has known
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Maddalena, so, and now Andrea and her are married. I
mean, I seen them. They come to the plant pretty
regularly. I got to see them and, so yeah, so I knew.
Q. Is this something you found out when you
were working in Doral, or did you know this up at
Triangle Drive?
A. No, I knew this at Triangle Drive.
Maddalena made several visits up there. We all got
introduced and met Andrea's wife.
Q. Do you know whether Mr. Vaughn or
Mr. Darden also knew of this prior relationship between
Dr. Rossi and Mr. Fabiani?
A. I'm sure they did, yeah. I'm sure they
did.
Q. Did they ever make any comments to you
about that?
A. No, sir.
Q. Or have any discussions with regard to that
prior relationship?
A. No, sir.
Q. Now, I think you had -- I don't know if
this is just my notes or something I put down or
something you said, but I have here that you were the
eyes and ears for Industrial Heat down here in Doral,
Florida, is that correct?
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them, letting them know or they would text me about,
particularly J.T. about investors or people coming by
to see the plant. Usually Andrea a lot of times would
let me know as well, just to keep me informed of what
was going on. And if we had any issues at the plant,
any major problems or this, that and the other, I'd
call him and let him know. But once again, after the
first few months when we got it up and going and got
most of the bugs worked out, the thing ran amazingly
well; plumbing issues, leaks. Plumbing issues were
more of a problem than anything else.
Q. And you said it was hot, right? I think
you like reiterated that a couple of times?
A. Damn hot.
Q. A lot of heat. And did it get hotter when
they made you close the doors?
A. Yeah, well, that wasn't really towards the
end there. Of course, I like the doors open all year
round down there. Everybody else is wearing coats and
freezing. I wore shorts all year round down there. It
felt good to me. I didn't mind 60-degree weather,
that's fine.
Q. Especially when you are working in that hot
warehouse, right?
A. Yes, sir.
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A. Yes, sir.
Q. How often would you report to Industrial
Heat of what was going on?
A. Sometimes weekly and sometimes monthly. I
mean, there were a lot of times that there wasn't a
whole lot going on, other than general maintenance
while the plant was running. So they wouldn't contact
me and other than my, you know, my time that I sent in
every week, I wouldn't, you know, I wouldn't hear back
from them, so.
Q. And who would be -- who was your primary
contact person?
A. J.T. or T. Barker.
Q. Would you like, let's say on your time
sheets, would you send it to both of them? Would you
sen it to one of them?
A. Just generally the payroll girl, I want to
say her name was Tricia and J.T. I'd always copy J.T.
Q. And how about if you were going to -- you
know, aside from payroll issues or your time sheets,
how about if you were just communicating with regard to
the operations of the plant, how and who would you
communicate with?
A. Typically J.T. or T. Barker, both. A lot
of times I would send a text or something to both of
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Q. Do you recall ever sending an email or a
text to J.T. or T. Barker expressing concerns that you
had with Fulvio Fabiani's work?
A. No, I don't know. Maybe. Maybe I did.
It's possible.
Q. Well, I mean, we're kind of here. This is
the time to know or not know -MR. FALCONE: Objection.
A. I'm not sure.
Q. You're not sure. But right now, as you sit
here today, you can't remember a single time you wrote
something to T. Barker or J.T. Vaughn, and that's T.
Barker Dameron with any concerns about Mr. Fabiani's
work?
A. No, sir, I don't, I don't recall that, but
I may have mentioned something Fulvio was working on or
doing that I may have disapproved of or didn't know
about. But no, I don't -- it's possible, I don't know.
Q. Now, you mentioned it's possible you might
have been working, did you say doohickey?
A. No, sir.
Q. What did you say, that he might have been
working on something?
A. Something Fulvio may have been working on
that I didn't approve of or something, but, yeah, I
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needed to get -- he needed to get this information to
him.
Q. Do you know whether he was preparing, and
this is part of your answer, I'm sorry if I'm treading
over the stuff you just answered. I want to be clear.
Was he sending monthly reports to somebody at
Industrial Heat?
A. My understanding is that's what he was
supposed to supply, I think weekly at one time. I
heard weekly, but then I heard monthly, but I'm not
sure whether he did it or not. I have no way of
verifying that.
Q. Fair enough. Give me one second. I'm just
looking through my notes. I'm almost done here, I
promise.
(Pause.)
Q. I know a couple of times you threw out or
you mentioned, and I'm listening through the speaker
phone, so I might have heard it wrong, something about
a Cadillac incident?
A. Yes, sir.
Q. And that had something to do with
Mr. Fabiani?
A. Yeah, Fulvio was going to alter one of
the -- one of the E-CAT cards to just give me a close
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he had some concerns.
A lot of times I'd go out and check things
or put my meter across certain things and see what they
were doing, and, you know, sometimes I would even get
out there and listen, just listen to things and hear
what they're doing. So, but, yeah.
Q. Okay. And I don't want to put words in
your mouth, but it sounds to me when you're saying
Fulvio had some concerns that he wouldn't always agree
with Dr. Rossi, he would sometimes disagree with
Dr. Rossi?
A. Yep. I think -- I think Penon had some
disagreements with Andrea too. Every once in a while
we had a disagreement, but for the most part, we tried
to be civil.
Q. Now, again, towards the end of that direct
examination, you talked about, you know, I guess at the
beginning, you believed these folks were honest, but
then you went on and you said, but it appears not, and
that it was a dishonest venture, right? And you gave a
couple of examples. One of the things was what was
happening on the other side, right, on the JM side?
One of the things, I don't know if I heard you
correctly, you said you saw Fulvio crunching numbers on
his computer. What do you mean -- is that what you
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contact that he can control and put a timer on it, and
we were going to get a couple of lights. Andrea wanted
to just get a couple of lights and put them in there
and make them blink or something, to give that portion
of the plant a little visual effect.
Q. Okay. And why do you call that an
incident? I mean, what was that? I don't get it. Is
that a problem?
A. No, no, it's kind of like a Christmas tree
with lights on it.
Q. Okay. One of the things that you testified
earlier, one of the comments, I believe, that you made
was that Fulvio sometimes had concerns with the
information, I guess, the data that was coming from the
plant, is that correct?
A. Yeah, we had some issues with some of the
components early on, and some of the dirt in the plant,
but, you know, that stuff cleared up given enough time.
I mean, it ended up running pretty clean there towards
the end. But, yeah, he had some concerns with some of
the measurements and stuff that was going on, and he
advised Andrea as he needed to.
Q. I'm sorry, I missed that last part of the
answer.
A. He would advise Andrea, if he, you know, if

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

said, and if it was what you said, what did you mean by
it?
MR. FALCONE: Objection.
A. You know, the numbers Fulvio was crunching,
that he was working on over there may not have had
anything to do with the plant at all. You know, I'm
not, I'm not, you know, I don't know that that was
exactly what he was doing.
Q. Okay. So just to make clear, that earlier
testimony of yours, it's not to suggest that whatever
he was doing that day on the computer was somehow
dishonest, correct?
A. No, sir, no, sir. I have no way of knowing
that.
Q. So then on this whole, you know, and now
you feel it's a dishonest venture, and, you know, so
what -- I mean, whatever he was or wasn't doing on the
computer, you don't know what it was. You don't know
that that had anything to do with the allegations being
brought by Industrial Heat. You testified about the
stuff going on on the other side at JM. I'll leave
that alone. My client didn't really have much to do
with that. Well, you know, what else has happened
since you left this project, stopped working with these
folks that now you have some, you know, suspicion that
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there was a dishonest venture?
MR. FALCONE: Objection.
A. It seems to me that there's some -something shady going on here, okay. I mean, I was
asked to do and help, and much of the information, the
important stuff, if you will, you know, I wasn't
allowed, I didn't have any knowledge about that. I
wasn't allowed. I never knew or even seen the fuel
itself but like once, maybe. And, you know, I was
denied. They kept me out of, you know, most of the
secrets of this project. And I got no way of knowing,
you know, what really, what really has happened here.
So, I mean, my job basically was to go down
there and keep the thing running, and I did that, to
the best, to the best of my ability, so.
Q. So really aside from your concerns of what
was going on on the other side of the wall at the JM
side, and this general feeling that something is fishy,
you don't really have any facts to testify in this
proceeding to prove that there was some type of scheme
involving Mr. Fabiani?
A. No, sir. No, sir, I don't know. I
can't -- I can't imagine, you know, Andrea and Fulvio
not knowing what's going on. I mean, I would think if
something was going on, they were both -- they would
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follow-up questions based on some of the questions you
received from counsel.
Mr. West, you testified that you had
conversations previously with counsel for Industrial
Heat, is that correct?
A. That I had conversations previously?
Q. Yes, previously.
A. For counsel. I knew that this was coming,
yeah. I mean, they made me aware that this was going
to happen.
Q. And when did you have those conversations?
A. Oh, I don't have the first clue.
Q. Do you know what you talked about?
A. Yeah, this was going to happen. There
would be a deposition, that I'd be notified sometime in
the future, is what they told me.
Q. Was that over the phone or in person?
A. Yeah, over the phone.
Q. That was the sum and substance of the
conversation?
A. Pretty much, and then they let me know
dates.
Q. Who did you talk to?
A. J.T., and then when I found it was actually
going to happen, I actually called T. Barker myself and
Page 229
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Q

Well, I mean, that's the whole question is

3 the if, if something is going on And so, again, just
4 to clarify my question, is that while you were working
5 with, you know, Mr Fabiani for almost I think you said
6 it was almost three years, you can't testify to one
7 thing that you think you saw him do that was dishonest
8 or inappropriate or deceitful to Industrial Heat, is
9 that correct?
10

MR FALCONE: Objection

11

A

That I'm aware of, you know, once again

12

Q

That's what I'm just looking at, what you

13 know, what you know
14

A

I don't know anything I don't know if the

15 information that Fulvio passed to him was accurate or
16 not
17

MR NUNEZ: Thank you very much,

18

Mr West I will stop there No more

19

questions

20
21

MR CHAIKEN: You gentlemen have any
questions?

22

MR FALCONE: No questions

23

FURTHER EXAMINATION BY COUNSEL FOR PLAINTIFFS

24
25

BY MR CHAIKEN:
Q

This is Brian Chaiken, I have a few
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asked him what's this about, what's going to happen
here, what are they going to do, and he didn't really
know either. He said they were just going to have some
questions and -Q. Did you ever have a conversation with
Mr. Pace or Mr. Lomax about this case?
A. They interviewed me. We had a topic
sometime back when I first met them. I mean, they just
asked me some questions about what I had done down in
Florida, you know, basically the same things that you
asked when you came out to the plant that day.
Q. When did that conversation take place?
A. Oh, I don't know. I don't know. They
could tell you. I don't remember.
Q. Was it before -A. I think it was after I came back.
Q. After you came back from Doral?
A. No, we met -- did we meet in Florida? I
don't remember. I forget the first time I met them. I
remember I was out there. I know I saw them at
Industrial Heat's new office one time, I went over
there after I came back, and we had a meeting. I can't
remember if we met out in Florida or not. I remember
you coming to the plant that one day, that one morning
about ten o'clock.
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From:

Andrea Rossi

To:

)im Bass

Subject:
Date:

Re: Power
Tuesday, March 24, 2015 6:35:22 PM

The answer is very simple: "we need 1 MWh /h for our production.
Obviously we measure the energy input ".
You are not supposed to give more information.
You for sure are not supposed to show them anything about the plant of JM. Exactly as you did with
the IH persons.
Warmest Regards,
Andrea

Sent: Tuesday, March 24, 2015 at 10:52 PM
From: "Jim Bass" <jimbass @bellsouth.net>
To: "'Andrea Rossi "' <ar.123 @mail.com>
Subject: Power
Andrea,

How do you measure the output? If they ask me, I need an answer for them. Simply telling
them would not be sufficient (I think). I am assuming you measure the power returned, but
we should be able to demonstrate on our side a measurement system.

Regards,
Jim

DEPOSITION
EXHIBIT
}

r1

JB000326
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From:

Andrea Rossi

To:

.IIN1 BASS

Subject:

Re: Power

Date:

Tuesday, March 24, 2015 11:28:41 PM

ok
Sent using the free mail.com iPhone App
On 3/24/15 at 7:37 PM, JIM BASS wrote:
> Andrea, all understood.

I

wanted to be sure. Jim

> From my Android phone on T- Mobile. The first nationwide 4G network.
>

>
>
>
>

Original message
From: Andrea Rossi <ar.123 a mail.com>
Date:03/24/2015 6:43 PM (GMT -0:00)
To: Jim Bass <j imbass a bellsouth.net>
Subject: Re: Power

, as lI-I, are interested about how is measured the power produced from the plant of 1H; what JM does of this
energy and how JM measures it is absolutely not their turf. JM is paying for that energy and can do with it whatever
JM wants. All the rest is just espionage.
> Warmest Regards,
> Andrea

> They

> Sent: Tuesday, March 24, 2015 at 10:52 PM
> From: "Jim Bass" <jimbass @bellsouth.net>
> To: "'Andrea Rossi <ar.123@mail.com>

'

> Subject: Power
> Andrea,

> I-low do you measure the output? If they ask me, I need an answer for them. Simply telling them would not be
sufficient (I think). I am assuming you measure the power returned, but we should be able to demonstrate on our
side a measurement system.

> Regards.
> Jim

JB000323
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To:

Andrea Rossi
Jim S

Subject:

Re: RE: RE: Andrea Rossi

Date:

Monday, February 15, 2016 8:41:44 PM

From:

Jim:
You will meet them 5 minutes and they are friends.
We will talk 10 minutes before you meet them.
Sleep well!.
Warmest regards
Andrea
Sent using the free mail.com iPhone App

On 2/15/16 at 8:36 PM, Jim Bass wrote:
> Andrea,

> Are they interested in the JM side only, or the Leonardo side (which

I

know nothing about!)?

> What do you want me to say as regards to what we are doing on the JM side? For example, will they ask me
all about the platinum?

>

I

only want to be prepared.

> Thank You,

> Jim

> From: Andrea Rossi [mailto:ar,12 3@mail.com]
> Sent: Monday, February 15, 2016 9:14 AM
> To: Jim Bass

> Subject: Re: RE: Andrea Rossi

JB000096
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> Absolutely not, he will

just ask you if you are satisfied with the plant. No thechnical questions will be put.

> Warmest Regards,

> Andrea

> Sent: Monday, February 15, 2016 at 3:11 PM
> From: "Jim Bass"

bellsouth.net>
<jimbass@bellsouth.net>

> To: "'Andrea Rossi
> Subject: RE:

' <ar.123

u mail.com>

Andrea Rossi

> Andrea,

> When we met with some people last year (I do not remember who it was), one of them asked me how does
Johnson - Matthey heat their platinum in other plants. At that time I didn't know you were cooking platinum
sponge, and I didn't know what process they were using in other US operations, so I was very uncomfortable

answering.

> My question is: will the people

I

meet tomorrow want to know anything technical?

JB000097
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> Saluti e grazie,

> Jim

> From: Andrea Rossi [rnailto:ar. l23 ii mail.com]

> Sent: Sunday, February 14, 2016 9:48 PM
> To: Jim Bass
> Subject: Andrea Rossi

> Dear Jim:

you important
need yu to be in the factory of Dora( on Tuesday Feb 16th from 10 a.m. to noon, to present
persons.
>

I

>

Please in tis occasion a suit with a tie will be proper.

>

Thank you for your help,

> Andrea

JB000098
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INITIAL QUERIES FOR M. ENG. FABIO PENON AS TO
MEASUREMENTS OF 1 MW PLANT
(at 7861 NW 46th Street, Doral, Florida; February 16-17, 2016)
M. Eng. Fabio Penon:
I wanted to raise with you, and I was hoping you would address, several issues that
surfaced during the time we were in Doral at the location of the 1 MW Plant. This is not an
exhaustive list of the issues I identified or that we discussed, but they do represent some of the
more glaring concerns that were identified.
1.

The flow meter used.

The turbine flow meter used for your measurements was manufactured by Apator
PoWoGaz. The model number is MWN130-80-NC.
The Apator PoWoGaz’s device label clearly states that the unit has a minimum
operational flow rate of 1.6 m3/hour. That is a minimum of 38.4 m3/day. Using 977.8 kg/m3 as
the density of water at 70º C, the minimum operational mass flow rate measurable with this
sensor is 37,548 kg/day. With few exceptions, your daily valuation reports reflect a flow rate
clearly below this level. How can the measurements of the flow meter be valid when they are
consistently below the minimum operating value?
The flow meter requires that the entire pipe volume be full of liquid to function properly,
as described in the Apator PoWoGaz Operating Instructions [section 6.6 in document I-EN-2003/2013, Operating Instructions, Flange water meters DN40 - 500]. The visible iron stain
waterline marks on the static vanes indicate that the pipe was not continuously full of liquid, as
required by the manufacturer’s specifications, but rather had a substantial portion free of liquid.
See Exhibit A. How can the measurements of the flow meter be valid when the pipe volume was
far less than full?
2.

The consistency of the reported flow rate statistics.

At different points in time during the assumed 350 operational days of the “test” you
were measuring, a number of the reactors were turned off (apparently for repair). At even more
points in time, different units within the reactors were either turned off or simply disabled. Yet
there does not appear to be any impact on the mass flow rate in the system. How is that a
credible outcome?
In fact, from June 30, 2015 through July 27, 2015, the effective flowed water in the unit
was, according to your daily valuation report for that period, 36,000 Kg/d on each and every day,
without deviation. See Exhibit B. How is that plausible? It should be virtually impossible to
have that level of consistency even over just a one-week period, let alone a one-month period.
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3.

The number of reactor units in operation varied substantially over time.

As discussed on February 16, 2016 while at the location, 21 of the 64 units in the 4 large
reactors had clearly been disabled, leaving only 43 of those 64 units that may have been
operational. Also, all 51 of the smaller units were disabled. See Exhibit C (examples).
Similarly, at the time you completed the “MW1-USA electrical measurement” chart on
October 13, 2015, out of operation were all 51 of the smaller units, one of the large reactors
(containing 16 units), and 17 of the 48 units in the remaining 3 large reactors. That means only
31 units were operational. In contrast, according to your February 2015 report, 111 units were
operational at the beginning of the “test.”
Your reports do not account for these substantial variations. There is no explanation as to
how the energy output at times increased or stayed constant during periods when a substantial
number of the units were inoperable and/or the average power supply into the system was
decreased. There is also no explanation as to how other variables, such as the flow rate, were not
impacted in an expected manner by changes in the number of operating units.
4.

System alterations on the night of February 16 or the morning of February 17.

As reflected in the images shown in the last two exhibits, the system was altered after you
and we left the location on February 16. The water level in the reservoir tank is clearly different
as between (a) late in the afternoon of February 16, after you had instructed that the system be
shut down, and (b) on the morning of February 17, when you continued to conduct your
measurements and you collected your measurement equipment. See Exhibit D. Also, the pump
water lines in the reactor compartment contained biofoul in the lines on the afternoon of
February 16, but those lines were flushed sometime thereafter and were clean as of the morning
of February 17. See Exhibit E. How can you opine as to your measurements of the system when
the environment was altered during your measurement period?
5.

The flow of steam through the pipe to J.M. Products.

You stated that the pressure of the steam that was available to J.M. Products (JMP) was
nominally atmospheric pressure (0 kilo Pascals gauge (kPaG) or 14.7 psia). The steam passed
through a stretch of insulated pipe that was at least 6 meters long before entering the JMP space.
(Presumably there was additional steam pipe on the JMP side.) According to the data you have
reported, the conserved mass flow rate of the system from February to November 2015 was on
average 33,558 kg/day (1398 kg/h) and the temperature of the water and steam were on average
68.7º C and 102.8º C, respectively. The steam pressure was reported (for the entire period) to be
0 kPaG and the piping is DN40.
For steam to flow, a pressure differential is required to overcome the losses in the pipe.
Given the foregoing, this would require that the pressure on the JMP side of the building was
significantly below atmospheric (vacuum) and that the steam would flow at extraordinary
velocity. But this was obviously not the situation present at the location.
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Given your reported measurements, how do you account for the lack of an adequate
pressure differential to provide for the flow of steam?
* * * * *
As I noted above, the questions above are not all of the questions I have from my visit to
the 1 MW Plant location, but if you can address these, it would be a good start to me better
understanding what you were measuring and how you were measuring it in connection with the 1
MW Plant. (Just to be clear, I am not asking you, and I do not plan to ask you, about the license
agreement or whether you are an ERV under the agreement. I am trying to focus just on the test
and its measurement.)
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Vendor QuickReport

3:34 PM
08/18/16

All Transactions

Type

Date

Num

Memo

Credit

United States Quantum Leap LLC
Bill

10/07/13

1/2013

Technical Assistance and consulting

11,429.10

Bill

11/08/13

002/2013

Technical Assistance and consulting & Apt rental Oct 2013

11,870.00

Bill

12/06/13

003/2013

Technical Assistance & Apt for November 2013

11,870.00

Bill

12/31/13

001/2014

Technical and Consulting Services December 2013

11,870.00

Bill

02/03/14

002/2014

Technical and Consulting Services January 2014

11,870.00

Bill

02/28/14

Feb-2014

Technical & Consulting Services February 2014

11,870.00

Bill

04/01/14

004/2014

March 2014

11,870.00

Bill

05/02/14

005/2014

April 2014

11,870.00

Bill

06/02/14

006/2014

May 2014

11,870.00

Bill

07/03/14

007/2014

June 2014

11,870.00

Bill

08/01/14

08/2014

Technical & Consulting Services July 2014

11,870.00

Bill

09/08/14

009/2014

Technical Assitance & Conslting August 2014

11,870.00

Bill

10/01/14

013/2014

Technical Assistance & Consulting September 2014

11,870.00

Bill

10/31/14

017/2014

Techinical Assistance & Consulting October 2014

11,870.00

Bill

12/01/14

20/2014

Technical Assitance & Consulting November 2014

11,870.00

Bill

12/31/14

21/2014

Technical Assistance & Consulting Services December 2014

11,870.00

Bill

01/31/15

01/2015

Technical & Consulting Services January 2015

11,870.00

Bill

02/28/15

02/2015

Technical & Consulting Services February 2015

11,870.00

Bill

03/31/15

03/2015

Technical & Consulting assistance March 2015

11,870.00

Bill

04/30/15

5/2015

Technical & Consulting Assistance April 2015

11,870.00

Bill

05/29/15

06/2015

Technical & Consulting Services May 2015

11,870.00

Bill

06/30/15

07/2015

Technical & Consulting Services June 2015

11,870.00

Bill

07/31/15

08/2015

Techinical & Consulting Service July 2015

11,870.00

Bill

08/31/15

09/2015

Technical & Consulting Services August 2015

11,870.00

Bill

09/30/15

10/2015

Technical & Assistance Services Sep 2015

11,870.00

Bill

10/15/15

11/2015

Technical Assistance & Consulting Oct 2015

11,870.00

Bill

11/30/15

12/2015

Technical Assistance & Consulting November 2015

11,870.00

Bill

12/31/15

13/2015

Technical Assistance & Consulting December 2015

11,870.00

Bill

01/29/16

01/2016

Technical assistance and consulting January 2016

11,870.00

Bill

02/29/16

02/2016

Technical assistance and consulting February 2016

11,870.00

355,659.10

Technical assistance and consulting March 2016

11,870.00

11,870.00

Unapproved/Outstanding Payables
Bill

03/30/16

03/2016
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